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QUESTION PRESENTED

The government’s theory in this case was that petitioner Mr. James
Randolph Sherman was the supplier of heroin and cocaine and co-defendant
Mr. Lindsey Mills was the seller. Mr. Sherman was never seen with Mr.
Mills during the drug sales. The government presented evidence that these
two men met at each other’s respective homes after the drug deals.
However, law enforcement watched these meetings and did not see any
exchange of drugs or money between these two friends. The government
also presented evidence of unrecorded telephone calls between Mr. Sherman
and Mr. Mills. No one knows what was said during these calls. Mr. Mills
did not testify against Mr. Sherman and no other eyewitness implicated Mr.
Sherman. Based on this speculative evidence, the jury convicted Mr.
Sherman of drug conspiracy.

The question presented is:

Does the U.S. Constitution embrace a criminal conspiracy conviction
when the government presents non-incriminating evidence of innocent
conduct regarding what an individual may have known or intended causing
the jury to speculate guilt or innocence creating unfairness to a defendant

and that this “loose practice” as to conspiracy offenses “constitutes a serious
2
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threat to fairness in our administration of justice” and that “the minimum of
proof required to establish conspiracy is extremely low” as articulated by

Justice Jackson in his concurrence in Krulewitch v. United States, 336 U.S.

440 (1949)? Or should the government be required to prove each element of

conspiracy beyond a reasonable doubt?

OPINION BELOW
On December 15, 2022, the United States Court of Appeals for the

Ninth Circuit affirmed Mr. Sherman’s appeal in United States v. James

Randolph Sherman, No. 21-10167. A copy of this decision is attached

hereto as Appendix “A”.
JURISDICTION

On December 15, 2022, the United States Court of Appeals for the
Ninth Circuit affirmed the decision of the district court. Jurisdiction is
invoked under 28 U.S.C. § 1254(1).

STATEMENT OF THE CASE

On September 5, 2013, Mr. Sherman and his co-defendant Lindsey

Mills were charged by Indictment in count one with conspiracy to distribute

and possess with intent to distribute heroin and crack cocaine in violation of 21



U.S.C. §§ 846, 841(a)(1). (3 ER 443-444.)' In counts 2 and 3, Mr. Sherman
was charged distribution of heroin in violation of Title 21 United States Code
§ 841(a)(1). (3 ER 443-444.))

In counts 4 and 5, Mr. Sherman was charged with distribution of
cocaine base in violation of 21 United States Code § 841(a)(1). (3 ER 445.)
In count 6, Mr. Sherman was charged with possession with intent to distribute
cocaine base in violation of Title 21 United States Code § 841(a)(1). (3 ER
445-446.) In count 7, Mr. Sherman was charged with possession with intent to
distribute heroin in violation of Title 21 United States Code § 841(a)(1). (3
ER 446.) In count 8, Mr. Sherman was charged with possession with intent to
distribute marijuana in violation of Title 21 United States Code § 841(a)(1). (3
ER 446.) In count 9, Mr. Sherman was charged with manufacture of
marijuana in violation of Title 21 United States Code § 841(a)(1). (3 ER 446.)
The Indictment alleged a criminal forfeiture allegation pursuant to Title 21
U.S.C. § 853(a). (3 ER447.) On September 18, 2019, count 7 was dismissed.
(3 ER 362.)

On September 19, 2019, a jury found Mr. Sherman guilty on counts 1,

1 “ER” refers to the Excerpts of Record filed in United States Court of
Appeals, for the Ninth Circuit in U.S. v. Sherman, 21-10167.
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2,3,4,5,6,8and 9 of the Indictment. (CR 195.) On May 27, 2021, the
district court sentenced Mr. Sherman to a total term of 120 months. This term
consists of 120 months on each of counts 1 through 6, and 8§, and 9 to be
served concurrently. (2 ER 22-23.)

Mr. Sherman filed his timely Notice of Appeal on June 3, 2021. (3 ER
452.) On December 15, 2022, the Ninth Circuit affirmed the decision of the

district court. (App. A.)

STATEMENT OF FACTS

Mr. James Sherman and co-defendant Mr. Lindsey Mills were
friends. Mr. Mills sold heroin and cocaine. The government’s theory was
that Mr. Sherman was the supplier of drugs to Mr. Mills. On March 14,
2012, April 26, 2012, and on June 26, 2012, Mr. Mills sold heroin or cocaine
to a confidential source.

After these sales, Mr. Mills met with his friend Mr. Sherman. Law
enforcement set up surveillance and watched these meetings. At no time,
did agents see any exchange of money or drugs between the two men during
these meetings. The government also presented evidence of unrecorded

phone calls between Mr. Sherman and Mr. Mills around the time of the drug



sales, however, no one knows what they discussed.

A year later, on June 27, 2013, Mr. Mills sold cocaine to the
confidential source. There was no meeting between Mr. Mills and Mr.
Sherman. On July 15, 2013, the government set up a buy/bust operation
arranging that the confidential source pay $31,500 for drugs. Mr. Mills was

arrested. Mr. Mills did not testify against Mr. Sherman.

REASONS FOR GRANTING THE WRIT
This petition raises the question: In a conspiracy offense case, can a
conviction stand when the evidence presented by the government suggests
innocent conduct which would cause a jury to speculate the meaning of the
innocent conduct to reach a criminal verdict? Thus, demonstrating that the

minimum of proof to establish conspiracy is extremely low and the rigid

standards of proof are relaxed. Krulewitch v. United States, 336 U.S. 440,

452,69 S. Ct. 716, 93 L. Ed. 790 (1949).

In this case, the government’s theory was that Mr. Sherman was the
supplier of drugs and co-defendant Mr. Lindsey Mills was the seller. Mr.
Sherman argues that the government failed to present sufficient evidence to

prove beyond a reasonable doubt that Mr. Sherman had knowledge that Mr.



Mills was selling drugs or that he had intent to sell drugs. The only evidence

the government presented against Mr. Sherman was the following:

Mr. Sherman and Mr. Mills met at their respective homes in
cars after Mr. Mills sold cocaine or heroin. Law enforcement
set up surveillance to watch these two friends meet and the
agents did not see any exchange of money or drugs between
these two men. (2 ER 209-218, 3 ER 335-344.)

Unrecorded telephone calls between the two men around the
time of the drug deals, but no one knows what was said. (2 ER
167-168, 209-218, 3 ER 336-344.)

No evidence of cocaine or heroin found at Mr. Sherman’s house
after a search. (3 ER 300-305.)

There was no eyewitness testimony implicating Mr. Sherman.
Mr. Mills did not testify against Mr. Sherman about their

meetings or phone calls.

Based on these facts, the jury convicted Mr. Sherman of serious drug

charges giving him a lengthy prison sentence. This loss of liberty was based

on speculation and conjecture by the finder of fact. The only evidence

presented was that these two men, who are friends, met and talked on the
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phone around the time of Mr. Mills’ drug deals. No one saw Mr. Sherman
or Mr. Mills exchange drugs or money. No one heard what Mr. Sherman or
Mr. Mills said on the phone. The law is abundantly clear that “it is not a

crime to be acquainted with criminals or to be physically present when they

are committing crimes.” U.S. v. Esquivel-Ortega, 484 F. 3d 1221, 1229 (9*
Cir. 2007)

Mr. Sherman’s mere presence in a car with Mr. Mills at their
respective residences after Mr. Mills’ drug deals and unrecorded phone calls
is insufficient to show that Mr. Sherman had knowledge of the drugs Mr.
Mills was selling or that he was the supplier. The jury had to strain to find
Mr. Sherman had knowledge of the drugs based on speculative facts.

Justice Jackson found that this type of evidence to attempt to prove
conspiracy is lowering rigid standards of proof beyond a reasonable doubt to
get an easy conviction:

“There is, of course, strong temptation to relax rigid standards
when it seems the only way to sustain convictions of evildoers. But
statutes authorize prosecution for substantive crimes for most evil-
doing without the dangers to the liberty of the individual and the
integrity of the judicial process that are inherent in conspiracy
charges. We should disapprove the doctrine of implied or
constructive crime in its entirety and in every manifestation. And |
think there should be no straining to uphold any conspiracy

conviction where prosecution for the substantive offense is adequate
and the purpose served by adding the conspiracy charge seems chiefly

8



to get procedural advantages to ease the way to conviction.”
(Emphasis added.) Krulewitch v. United States, supra, 336 U.S. at
457.

Our Constitution’s requirement that the government prove each
element of the offense beyond a reasonable doubt cannot be lowered in
conspiracy cases in order for the government to obtain an easy conviction.

Krulewitch v. United States, supra, 336 U.S. at 457. The Fourth Circuit in

United States v. Giunta, 925 F.2d 758, 765 (4" Cir. 1991) agreed with

Justice Jackson: “In expounding on Justice Jackson’s reservation, the Giunta
court observed that a conspiracy charge was a ‘potent and oft-used weapon
in the prosecutorial arsenal’, particularly in connection with the drug
trafficking prosecutions that increasingly dominate federal criminal

dockets.” United States v. Burgos, 94 F. 3d 849, 859, (4" Cir. 1996) citing

to United States v. Giunta, supra, 925 F. 3d at 766.

“In this connection, Giunta suggested that affirming a conspiracy
conviction could act as an obfuscation lending credence to ‘slippery facts
and the speculations necessary to uphold the conspiracy conviction, often
resulting in special risks of unfairness. Given Giunta’s skepticism regarding
conspiracy, the court announced that ‘heightened vigilance to guard against

the increased risks of speculation, though not a heightened standard, is
9



warranted in conspiracy prosecutions.”” United States v. Burgos, supra, 94

F. 3d at 859.

Mr. Sherman argues that a heightened vigilance to guard against
increased risks of speculation should be applied in conspiracy cases. This is
to avoid convictions from jurors “who are ready to believe that birds of a

feather are flocked together”. Krulewitch v. United States, supra, 336 U.S.

at 454. Here, the prosecution was allowed to incriminate Mr. Sherman as a
conspirator with Mr. Mills through meetings with each other in which no
one observed any drugs or money exchange hands between the two men and
unrecorded telephone calls in which no one knows what was discussed. In
order to convict Mr. Sherman on this slim evidence, the jurors would have to
have to rely on “slippery facts and speculation” to convict him of

conspiracy. United States v. Burgos, supra, 94 F. 3d at 859.

The Ninth Circuit in this case found that the circumstantial evidence
was sufficient to support the jury’s convictions: “This court has long held
that a defendant’s knowledge of and participation in a conspiracy may be
inferred from circumstantial evidence and from evidence of the defendant’s
actions.” (App. “A”, p. 4.) Convictions based on speculative evidence in

conspiracy cases should no longer be tolerated and the government should

10



be required to prdve‘ each elementof‘drug‘ conspiraéy c‘aSes W1th proof :
béyond a reasonable doubt, just. as our ;Constitu‘tion; m.andates.‘ o
},B’a_sed on.thé fdregoing,‘ Mzr. Sherman r-e‘sp.kectfully recjﬁests that
this Court gra‘nt'c‘ert«iorari m thls case to answer the. queétién of L "
whether the goverriment’{s burden of proof in c‘on\sp iracy c;ase:‘s ;c‘ank be
| léwered to allow jurors to rely on SpéculatiQe facts or shdpild the ) 3
government’s “bburd\en of proof in conspiracy should be‘-_f‘bey‘qln,‘d a
reasonable doubt.”

This petition for writ of certiorari should be granted.

CONCLUSION

For the foregoing reasons, Mr. Sherman respectfully submits that‘th\e e o

- petition for writ of certiorari should be grant‘ed.\ B

Dated: February 14,2023

‘Respecvtfully Submitted, -

7{0(/1/(4/1/\ i)/{ ﬁ U C{/(/\_,,
Karyn H. Bucur
Attorney for Petitioner
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Case: 21-10167, 12/15/2022, ID: 12611250, DktEntry: 421, Pa_ge 1 of[s

NOT FOR PUBLICATION F I |— E .
' UNITED STATES COURT OF APPEALS - DbeC 15 2022
P : * MOLLYC. DAYER, CLERK ey
FOR TI_]E NINTH CIRCUIT S U:S. COURT OF APPEALS v
UNITED STATES OF AMERICA, | No. 2I- 10167
_ Plainti'ff-‘~Appe\11ee, R D C. Nos S
S | 2:13-cr-00302- MCE- 1

v. | 2:13-cr-00302MCE
JAMES RANDOLPH SHERMAN, [ =

S B P - | MEMORANDUM"
Defendant-A_ppellant., e E S

Appeal from the Un1ted States Dlstrlct Court
~ for the Eastern District of California
Morrlson C. England J r., Dlstrlct J udge Pre51d1ng

Argued and Submltted November 18, 2022
San Fran01sco Cahfornla ‘ :

- Before TASHIMA and PAEZ C1rcu1t Judges and SESSIONS s D1strlct Judge‘-.:fb, S

J ames Sherman (“Sherman ) appeals his j Jury conv1ctlon for consplracy to
distributeand to possess With intent to d1str1bu_te hero1n and-e,raek \co_«,calne; two
- counts of .distributionof h‘eroin;‘ two counts of distribution of crack cocaine; and

possession of ctack cocaine with intent to distribute in violation of21USC.

: B This d1spos1tlon is not appropr1ate for pubhcatlon and 1s not precedent
except as prov1ded by Nmth C1rcu1t Rule 36-3.

" The Honorable Wllham K Sessions III, Un1ted States D1str10t Judge
for the District of Vermont, sitting by des1gnatlon ;
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| '§§ 841(a)(1) 846. At trial the government presented ev1dence show1ng that B
Sherman supphed herom and crack cocaine to a co- conspirator (“the dealer”) Who
- then sold those drugs to a confidential government-sourc‘e on‘v‘fonr occasions :
‘between March ‘2012‘ and}July 2013. =
vOn appeal, 'Sherman, argues that:’ (1) the evidence at triai tendedto show e
multiple consp1rac1es between h1mse1f and the dealer rather than the s1ng1e
overarching consp1racy Wlth which he was. charged and (2) the ev1dence was
1nsuff1c1ent to support h1s conv1ctions for conspiracy and the :Coums‘re-lated,to o
heroin and crack cocaine. We have jurisdiction. under 28k USC § 1v291», and we B
affirm. | | |
1. ‘Single‘Versas. Multiple C‘onspiracies. Bec‘ause,Sher‘r-nan did not move
for judgment of acquittai‘ias to his conspiracy conviction,ﬁseé Fed. R. Cr1m Pro.-
29, we review his challengeto this count for piain error. United Si‘ates v: ‘Ki‘ng,, _
v“735 F.3d 1098 1106 (9th Cir. 2013) “Under plain -e1ror review, reversal is
~vperm1tted only when there is (1) error that is (2) plam (3) affects substantial r1ghts,\ \‘
and .(4)«seriously affects the fairness 1ntegr1ty, or pubhc reputation of~J.ud1c1al
- proceedings.” Unzted States v. F lyer 633 F. 3d 911 917 (9th Cir 201 1) (citations
omitted) “We invoke plain error in our d1scretion to prevent a miscarriage of |
Justice or to preserve the 1ntegr1ty and the reputatlon of the jndiciai process. :

United States v. Garcia-Guizar, 160 F.3d 511,516 (9th~Cir\._, 1998) " | i

A
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Factors that d1st1ngu1sh a s1ng1e consp1racy from mu1t1p1e consp1rac1es are’ o

““the nature of the scheme the 1dent1ty of the part1c1pants the quahty, frequency, ‘ :' B

and duratlon of each consplrator S transactlons and the commonahty of t1me and

goals.” Unztea’ States V.. Duran 189 F. 3d 1071 1080 (9th C1r 1999) (01t1ng Unztea’: g

States V. szbero 749 F. 2d 581 587 (9th C1r 1984)) “A smgle consp1racy may

‘1nvolve several subagreements or subgroups of consp1rators g Unztea’ States v.
Hopper 177 F. 3d 824 (1999) (01t1ng szbero 749 F.2d at 587)

The j Jury d1d not p1a1n1y err in conv1ct1ng Sherman ofa s1ngle overall

consp1racy w1th the dealer between March 14, 2012 and July 15 2013 At tr1a1 the it

government estabhshed a pattern of communlcat1on and meetlngs between these

'same two “key participants” that the j J.ury could reasonably have found _amo,unted to.. R

a “method of operation [that] remained 'constant” across the mu1tip1e- drugdeal‘s
Duran 189 F.3d at 1080 Because the jury. could have ratlonally found that the
evidence in the record regardmg the relevant t1meframe was con31stent w1th an
overarchlng, ongomg agreement to supplyand‘deal drugs; t_heconvlctl_on fora -
s1ng1e consp1racy is not plamly erroneous. | |
2. Suﬁ” czency of Evza’ence Sherman also challenges the .sufﬁclency of
ev1dence for his convictions for consplracy and for the offenses related to hero1n
| and crack coca1ne. At trial, ShermanmoVed for ‘Rule 29. Judgment»of acqulttal_

only as to count six for possession with intent to distribute crack cocaine.; We
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“therefore review the conviction for count six under the Jackson v. Virginia

standard to decide Whether,_ “after viewing the evidence in the l'ight‘most_favokrableL‘ | E o

to the prosecution, any rational trier of fact could have f(f)undf the vessenti'al elements -

-of the crime beyond a reas}onable doubt.” 4.143‘ U.S. 30}7‘, 319 ( 1979) We feview ’
the remaining}conVictidns ‘fof‘plain- error. See King, 735 F3dat 1106, s"ek'e»‘ .a-lso
Flyer, 633 F 3d at 9:17 (explaining‘ that, When‘revi_ewing:an ‘i‘nsd'fﬁcieney claim, “}‘it\f
is difﬁcult to conceive of a dlifferent result «OCcu‘rring from'the ,app‘li'eation.of plain- :

' errnr review and the appli'eation, of the standard tes"f for ins~ufﬁeieney‘e,«f the |

evidence”). H

No formal agreement is required for a conspiracy; an agreement may be

inferred from the participants’ acts pursuant to the scheme or other cireumstantial Lo

evidence.. Hopper, 177F.3d at 829. E'Vidence’is sufﬁcient to eennect ade’fendant |

toa consplracy if it shows that the defendant had knowledge of and partlclpated in ‘} :

the conspiracy. See Umted States v. szcarra-MartmeZ 66 F. 3d 1006 1010 (9th
‘ C1r 1995) “This. court has long held that [a] defendant’ s knowledge of and
part1e1pat10n 1n_a consplrac_y may be‘ 1nferred fro}m CIrcurnstantlaIeVIdenCe and :
from,evi’dence of the defendant’s actions.” Garcia—Guizaf, 160F.3 dat 5'1>7~‘1 8 : ‘~ :
(internal quotations okm'i»t_ted).‘ | |

" The government kproffefed cOrrobo‘raﬁve Cireumstanfial eVidence of the

conspiracy from the time of each drug deal. The evidence was sufﬁ{cient forajury |

A
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to reasonably convict Sherman of conspiraey';vtherefore, the_.‘eon\{ictieh withstands -
plain-error review. Ll
A deferi_d_arit who participates in a conspiracy “may ’be s‘u'bject to lieibility fori »

offenses committed as part of that cenispiracy, even if the defendant“did not - |

directly participate in each offense.” United Sz‘ézz‘es V. ‘Gra;vs‘o5‘7‘24fF.3d 1 077,.1'089 s : B

 (9th Cir. 2013) (describing liability under Pinkerton v. United States, 328 U.S. 640,

647 (1946)). Pinkerton ‘;renders_all'lco-censpirators ,crimvinallylyl.ijeble :forw .

| reasonably foreseeable overt acts .eorrlmitted b‘y’ others in furthera_nceef _the ; ;
conspiracy they have joined, Whethéfthey were aware of themlor,rrot,k’_" ‘Unitéd ‘.
States v. H erl?zc‘mdez,-Or‘evllanak,‘ 539 _F.‘3d‘ 994, '1 007 (9th 'Cir; 2008) Diis'tributi'ori of»ﬁ o |
:'heroin and }crack coceinej;_and possession With\i inten’t:to di_stri_bu‘re’ crack e‘eeaine; are
all foreseeable felonies in a‘censpirae}y fo distribufe and:pOss‘eSs, W1th ,in‘rerrt to
dist_ribute those drugs. BeCause the‘ -go‘ve_rn:rn_envt sufﬁci‘ently .preyeriJa.e'ons‘piracy-

between Sherman and the dealer, the jury did not plainly err in;ﬁnding’,She‘rman_' ; .

guilty of these “reasonably foreSeeable” ‘s-ubstantive felonies result»i'rlg from that - S

conspiracy. Id,

AFFIRMED.
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