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Anited States Court of Appeals
for the FFifth Civcuit

United States Court of Appeals

No. 22-10476 Fifth Circuit

Summary Calendar FILED
November 18, 2022
Lyle W. Cayce
UNITED STATES OF AMERICA, Clerk

Plaintiff— Appellee,
Versus
MONTRAY LORENZO CATO,

Defendant— Appellant.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 4:12-CR-194-1

Before STEWART, DUNCAN, and WiLSON, Crrcuit Judges.

PER CURIAM:*

Montray Lorenzo Cato directly appeals from a judgment revoking his
supervised release and sentencing him to 90 days of imprisonment and 30
months of supervised release. He challenges the constitutionality of 18

U.S.C. § 3583(g), which mandates revocation of supervised release and a

* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forth in 5TH CIRCUIT RULE 47.5.4.
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term of imprisonment for any offender who violates certain conditions of
supervised release, including prohibitions on possessing and using a

controlled substance.

Relying on United States v. Haymond, 139 S. Ct. 2369 (2019), Cato
contends that § 3583(g) is unconstitutional because it requires revocation of
a term of supervised release and imposition of a term of imprisonment
without affording the defendant the constitutionally guaranteed right to a
jury trial. He concedes that his challenge is foreclosed by United States ».
Garner, 969 F.3d 550 (5th Cir. 2020), and he raises the issue to preserve it
for further review. The Government has filed an unopposed motion for
summary affirmance and, alternatively, for an extension of time to file its

brief.

In Garner, we rejected the argument that Cato has advanced and held
that § 3583(g) is not unconstitutional under Haymond. See Garner, 969 F.3d
at 551-53. Thus, Cato’s sole argument on appeal is foreclosed. Accordingly,
the Government’s motion for summary affirmance is GRANTED, its
alternative motion for extension of time is DENIED, and the judgment of
the district court is AFFIRMED. See Groendyke Transp., Inc. v. Davis, 406
F.2d 1158, 1162 (5th Cir. 1969).
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Anited States District Court

Northern District of Texas MAR - 1 2013
Fort Worth Division
UNITED STATES OF AMERICA § CL,;,RK’ US- DISTRICT COURT
v. § Case Number: 4: 12-CR-194D—XI(181)
MONTRAY LORENZO CATO §

JUDGMENT IN A CRIMINAL CASE

The government was represented by Assistant United States Attorney Matthew J. Gulde.
The defendant, MONTRAY LORENZO CATO, was represented by Leigh W. Davis.

The defendant was found guilty during a jury trial on counts 1 and 2 of the superseding
indictment on November 19, 2012 after a plea of not guilty. Accordingly, the court ORDERS
that the defendant be, and is hereby, adjudged guilty of such counts involving the following
offenses:

Date Offense Count
Title & Section Nature of Offense Concluded Number
18 U.S.C. § 2113(a) BANK ROBBERY June 13, 2012 1
18U.S.C. §2113(a) BANK ROBBERY July 28,2012 2

On motion of the United States, the court ORDERS as to this defendant that the original
indictment be, and is hereby, dismissed.

As pronounced and imposed on March 1, 2013, the defendant is sentenced as provided in
this judgment.

The court ORDERS that the defendant immediately pay to the United States, through the
Clerk of this Court, a special assessment of $200.00.

The court further ORDERS that the defendant shall notify the United States Attorney for
this district within 30 days of any change of name, residence address, or mailing address, as set
forth below, until all fines, restitution, costs, and special assessments imposed by this Judgment
are fully paid. If ordered to pay restitution, the defendant shall notify the court, through the clerk
of this court, and the Attorney General, through the United States Attorney for this district, of any
material change in the defendant’s economic circumstances.

IMPRISONMENT

The court further ORDERS that the defendant be, and is hereby, committed to the custody
of the United States Bureau of Prisons to be imprisoned for a term of 120 months on Counts 1 and
2 of the superseding indictment. The terms of imprisonment shall run concurrently with each other,
for an aggregate sentence of imprisonment of 120 months.

22-10476.147
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The defendant is remanded to the custody of the United States Marshal.

SUPERVISED RELEASE

The court further ORDERS that, upon release from imprisonment, the defendant shall be
on supervised release for a term of 3 years each as to counts 1 and 2 of the superseding
indictment. All terms of supervised release shall run concurrently and that while on supervised
release, the defendant shall comply with the following conditions:

1. The defendant shall not commit another federal, state, or local crime.
2. The defendant shall not possess illegal controlled substances.
3. The defendant shall cooperate in the collection of DNA as directed by the U.S. Probation

Officer, as authorized by the Justice for All Act of 2004.

4. The defendant shall refrain from any unlawful use of a controlled substance, submitting
to one drug test within 15 days of release from imprisonment and at least two periodic
drug tests thereafter, as directed by the probation officer pursuant to the mandatory drug
testing provision of the 1994 crime bill.

5. The defendant shall participate in cognitive based programs as directed by the probation
officer.
6. The defendant shall participate in a program approved by the probation officer for

treatment of narcotic or drug or alcohol dependency that will include testing for the
detection of substance use, abstaining from the use of alcohol and all other intoxicants
during and after completion of treatment, contributing to the costs of services rendered at
the rate of at least $25 per month.

7. The defendant shall participate in workforce development programs and services involving
activities relating to occupational and career development, including but not limited to
assessments and testing, educational instruction, training classes, career guidance,
counseling, case management, and job search and retention services, as directed by the
probation officer until successfully discharged from the program.

8. If, upon commencement of the term of supervised release, any part of the $7,747.11
restitution ordered by this judgment remains unpaid, the defendant shall make payments on
such unpaid amount at the rate of at least $75 per month, the first such payment to be made
no later than 60 days after the defendant’s release from confinement and another payment
to be made on the same day of each month thereafter until the restitution amount is paid in
full. Any unpaid balance of the restitution ordered by this judgment shall be paid in full
60 days prior to the termination of the term of supervised release.

9. The defendant shall refrain from incurring new credit charges or opening additional lines of
credit without approval of the probation officer unless the probation officer makes a
determination that the defendant has fully satisfied the restitution obligation.

22-10476.148
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10.  The defendant shall also comply with the Standard Conditions of Supervision as
hereinafter set forth.

Standard Conditions of Supervision

1. The defendant shall report in person to the probation office in the district to which the
defendant is released within seventy-two (72) hours of release from the custody of the Bureau
of Prisons.

2. The defendant shall not possess a firearm, destructive device, or other dangerous weapon.

3. The defendant shall provide to the U.S. Probation Officer any requested financial
information.

4, The defendant shall not leave the judicial district without the permission of the Court or U.S.
Probation Officer.

5. The defendant shall report to the U.S. Probation Officer as directed by the court or U.S.
Probation Officer and shall submit a truthful and complete written report within the first five
(5) days of each month.

6. The defendant shall answer truthfully all inquiries by the U.S. Probation Officer and follow
the instructions of the U.S. Probation Officer.

7. The defendant shall support his or her dependents and meet other family responsibilities.

8. The defendant shall work regularly at a lawful occupation unless excused by the U.S.
Probation Officer for schooling, training, or other acceptable reasons.

9. The defendant shall notify the probation officer at least ten (10) days prior to any change in
residence or employment.

10.  The defendant shall refrain from excessive use of alcohol and shall not purchase, possess,
use, distribute, or administer any narcotic or other controlled substance, or any paraphernalia
related to such substances, except as prescribed by a physician.

11.  The defendant shall not frequent places where controlled substances are illegally sold, used,
distributed, or administered.

12, The defendant shall not associate with any persons engaged in criminal activity, and shall not
associate with any person convicted of a felony unless granted permission to do so by the
U.S. Probation Officer.

13; The defendant shall permit a probation officer to visit him or her at any time at home or
elsewhere and shall permit confiscation of any contraband observed in plain view by the U.S.
Probation Officer.

14.  The defendant shall notify the probation officer within seventy-two (72) hours of being
arrested or questioned by a law enforcement officer.

3
22-10476.149
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15.  The defendant shall not enter into any agreement to act as an informer or a special agent of
a law enforcement agency without the permission of the court.

16.  Asdirected by the probation officer, the defendant shall notify third parties of risks that may
be occasioned by the defendant's criminal record or personal history or characteristics, and
shall permit the probation officer to make such notifications and to confirm the defendant's
compliance with such notification requirement.

The court hereby directs the probation officer to provide defendant with a written statement
that sets forth all the conditions to which the term of supervised release is subject, as contemplated
and required by 18 U.S.C. § 3583(f).

FINE

The court did not order a fine because the defendant does not have the financial resource or
future earning capacity to pay a fine.

RESTITUTION

The Court further orders that defendant shall make restitution in the amount of $7,747.11.
Restitution is payable immediately, but non-payment will not be a violation of defendant's
conditions of supervised release so long as defendant pays as provided in defendant's conditions of
supervised release. All restitution payments shall be made by defendant to the Clerk of the U.S.
District Court, 501 West 10th Street, Room 310, Fort Worth, Texas 76102, for disbursement to the
victims whose names and losses for which restitution is to be made are listed below:

First Convenience Bank $1,715.00
6650 North Beach Street

Fort Worth, Texas 76137

Reference: Bank Robbery, 06/11/2012

First Convenience Bank $6,032.11
6756 West Vickery Boulevard

Fort Worth, Texas 76116

Reference: Bank Robbery, 07/28/2012

STATEMENT OF REASONS

The “Statement of Reasons” and personal information about the defendant are set forth on
the attachment to this judgment.

7
’/ Y.
Signed this the ’l day of March, 2013. // Py

McBRYDE
5 ITED STATES DIST JUDGE

22-10476.150
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RETURN

I have executed the imprisonment part of this Judgment as follows:

Defendant delivered on ,2013 to at_
, with a certified copy of this Judgment.

Randy Ely
United States Marshal for the
Northern District of Texas

By
Deputy United States Marshal

22-10476.151
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IN THE UNITED STATES DISTRICT colUR?Fijun I (Jn%@' I i—
FOR THE NORTHERN DISTRICT OF TI"!:XAS FILED OFIFAS
FORT WORTH DIVISION |

T il
" e .

UNITED STATES OF AMERICA MAY -85 2022

Plaintiff,

CLERK U DISTRCT COURT
No. 4:12-CR-00194F ~en
e ___DEpuLY _J

V.

MONTRAY LORENZO CATO (1)

Defendant.

GON WOn DR USR Un n ON DN oD

NOTICE OF RIGHT TO APPEAL SENTENCE IMPOSED AFTER PLEA OF GUILTY
(OR NOLO CONTENDERE)

After sentence having been imposed against me on this date following my plea of guilty (or, if applicable,
my plea of nolo contendere), the court has advised me that | have the rights:

(1) to appeal my sentence to the United States Court of Appeals for the Fifth Circuit, New Orleans.

(2) if T am unable to pay the cost of an appeal, to apply for leave to appeal in forma pauperis, or, in, other
words, to proceed withou( cost to me; and,

(3) if T request, to have the Clerk of the Court prepare and file forthwith a notice of appeal on my behalf
{Rule 32, Federal Rules of Criminal Procedure).

The court further advised me:

{4) that, generally speaking, any notice of appeal that I desire to file or give must be filed in this court
within fourteen (14} days after entry of this judgment applicable to me or other order appealed from (Rule
4, Federal Rules of Appellate Procedure);

{5) that my attorney should help me to perfect and pursue an appeal in this matter, if I elect to appeal;

(6) that, if [ desire to remain on the same conditions of release and bond which existed at the time of
sentencing, my attorney should file a written motion requesting that such conditions of release and bond be
continued pending appeal, and where there is a surety on the existing bond, the court must be provided with
either a written notification by that surety or by a statement in open court on the record by that surety, that
the surety is aware of my conviction and that the surety ratifies the existing bond and agrees to remain on
such bond until the appeal process is completed and I commence service of any sentence of confinement
that was imposed; and

{7) that I must comply with all applicable rules governing my right of appeal in order to avoid prejudicing
or losing that right.

DATE: May §, 2022.

LG Lk

DEFE?DANT ONTRAY LORENZO CATO (1)

ANDREA GUISELA ALDANA-FPD
DEFENDANT’S ATTORNEY

22-10476.196
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

Fort Worth Division
UNITED STATES OF AMERICA
v. Case Number: 4:12-CR-00194-P(01)
MONTRAY LORENZO CATO U.S. Marshal’s No.: 44960-177

JUDGMENT IN A CRIMINAL CASE
(For Revocation of Probation or Supervised Release)
(For Offenses Committed On or After November 1, 1987)

The defendant, MONTRAY LORENZO CATO, was represented by Andrea Aldana.
THE DEFENDANT:

Pled true to violating Paragraph I of the Petition for Offender Under Supervision, dated April 6, 2022.
See Petition for Offender Under Supervision.

Certified copy of the Judgment imposed on March 1, 2013, in the U.S. District Court for the Northern
District of Texas, Fort Worth Division, is attached.

As pronounced on May 5, 2022, the defendant is sentenced as provided on page 2 of this Judgment. The
sentence is imposed pursuant to the Sentencing Reform Act of 1984.

IT IS FURTHER ORDERED that the defendant shall notify the United States Attorney for this district
within 30 days of any change of name, residence, or mailing address until all fines, restitution, costs, and special
assessments imposed by this judgment are fully paid. If ordered to pay restitution, the defendant shall notify the
court and United States Attorney of any material change in the defendant’s economic circumstances.

MARK T. PITTMAN
U.S. DISTRICT JUDGE

Signed May 6, 2022.

22-10476.197
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Judgment in a Criminal Case for Revocation Page 2 of §
Defendant: MONTRAY LORENZO CATO
Case Number: 4:12-CR-00194-P(1)

IMPRISONMENT

The defendant, MONTRAY LORENZO CATO, is hereby committed to the custody of the United States
Bureau of Prisons (BOP) to be imprisoned for a term of Ninety (90) days.

The defendant is Ordered to self-surrender to the designated Bureau of Prisons facility on Tuesday, June
7, 2022 before 2:00pm.

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be placed on supervised release for a term of Thirty
(30) months.

As part of your supervised release, you must comply with the following standard conditions of
supervision. These conditions are imposed because they establish the basic expectations for your behavior while
on supervision and identify the minimum tools needed by probation officers to keep informed, report to the court
about, and bring about improvements in your conduct and condition.

(1)  You must report to the probation office in the federal judicial district where you are authorized to
reside within 72 hours of your release from imprisonment, unless the probation officer instructs
you to report to a different probation office or within a different time frame.

(2)  After initially reporting to the probation office, you will receive instructions from the court or the
probation officer about how and when you must report to the probation officer, and you must report
to the probation officer as instructed.

(3)  You must not knowingly leave the federal judicial district where you are authorized to reside
without first getting permission from the court or the probation officer.

(4)  You must answer truthfully the questions asked by your probation officer.

(5) You must live at a place approved by the probation officer. If you plan to change where you live
or anything about your living arrangements (such as the people you live with), you must notify the
probation officer at least 10 days before the change. If notifying the probation officer in advance
is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

(6)  You must allow the probation officer to visit you at any time at your home or elsewhere, and you
must permit the probation officer to take any items prohibited by the conditions of your supervision
that he or she observes in plain view.

(7)  You must work full time (at least 30 hours per week) at a lawful type of employment, unless the
probation officer excuses you from doing so. If you do not have full-time employment you must
try to find full-time employment, unless the probation officer excuses you from doing so. If you
plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If
notifying the probation officer at least 10 days in advance is not possible due to unanticipated
circumstances, you must notify the probation officer within 72 hours of becoming aware of a
change or expected change.

22-10476.198
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Judgment in a Criminal Case for Revocation Page 3 of §
Defendant: MONTRAY LORENZO CATO
Case Number: 4:12-CR-00194-P(1)

(8)  You must not communicate or interact with someone you know is engaged in criminal activity. If
you know someone has been convicted of a felony, you must not knowingly communicate or
interact with that person without first getting the permission of the probation officer.

(9) If you are arrested or questioned by a law enforcement officer, you must notify the probation
officer within 72 hours.

(10)  You must not own, possess, or have access to a firearm, ammunition, destructive device, or
dangerous weapon (i.e., anything that was designed, or was modified for, the specific purpose of
causing bodily injury or death to another person such as nunchakus or tasers).

(11)  You must not act or make any agreement with a law enforcement agency to act as a confidential
human source or informant without first getting the permission of the court.

(12) If the probation officer determines that you pose a risk to another person (including an
organization), the probation officer may require you to notify the person about the risk and you
must comply with that instruction. The probation officer may contact the person and confirm that
you have notified the person about the risk.

(13)  You must follow the instructions of the probation officer related to the conditions of supervision.

In addition the defendant shall:

not commit another federal, state, or local crime;

not illegally possess controlled substances;

cooperate in the collection of DNA as directed by the probation officer;

not possess a firearm, ammunition, destructive device, or any dangerous weapon;

report in person to the U.S. Probation Office in the district to which the defendant is released from the
custody of the Federal Bureau of Prisons within 72 hours of release;

submit to one drug test within 15 days of release from imprisonment and at least two periodic drug
tests thereafter as determined by the Court;

participate in an outpatient program approved by the U.S. Probation Officer for treatment of
narcotic, drug, or alcohol dependency, which will include testing for the detection of substance
use or abuse. The defendant shall abstain from the use of alcohol and/or all other intoxicants
during and after completion of treatment. The defendant shall contribute to the costs of services
rendered (copayment) at a rate of at least $25 per month;

participate in outpatient mental health treatment services as directed by the probation officer until
successfully discharged. These services may include medications prescribed by a licensed
physician. The defendant shall contribute to the costs of services rendered (copayment) at the rate
of at least $25 per month; and,

adhere to the conditions of supervised release previously ordered in the attached certified
Judgment.

22-10476.199
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Judgment in a Criminal Case for Revocation Page 4 of §
Defendant: MONTRAY LORENZO CATO
Case Number: 4:12-CR-00194-P(1)

FINE/RESTITUTION

The Court does not order a fine or costs of incarceration because the defendant does not have the financial
resources or future earning capacity to pay a fine or costs of incarceration.

Restitution is not ordered because there is no victim other than society at large.

22-10476.200
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Judgment in a Criminal Case for Revocation Page 5 of §
Defendant: MONTRAY LORENZO CATO
Case Number: 4:12-CR-00194-P(1)

RETURN

I have executed this judgment as follows:

Defendant delivered on to

at , with a certified copy of this judgment.

United States Marshal

BY

Deputy Marshal

22-10476.201



