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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix __ to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the C0v»rVo^ tVp?A\s
appears at Appendix &__to the petition and is

court

[ ] reported at 5 or,
[ ] has been designated for publication but is not yet reported; or, 

^1>] is unpublished.

1.
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was______________________

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date: ____________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

*] For cases from state courts:

OcA .cm sMaaThe date on which the highest state court decided my 
A copy of that decision appears at Appendix

case was

[ ] A timely petition for rehearing was thereafter denied on the following date: 
--------------------------------- , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No.__ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

1



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U $ At J-
fAO- OocA - cr^ CVvc^r^ fcc\ « &\

i v <r p /y\ s\• f\fAlLA \i 3— .
Io ft\l IVfc. (\^Ua^6 sV<A Vw 0

,bs AA VowU ^ ^Ve- S\aVg. <v^ ^Vs,cA UW*, ^ 
VW oc;^ 6w\4^ WN wAV^.loW^x sW\ W^VIUA

Q_ec V <=b f\«^ b^i Vav^j^ac) bo b><<asu6 ^ \Vt ^aW'^ aa^ oa<as<>, tV^,
\* to* w><vLCoaW^ toUW VW f\^\css\ VVca'^W Vvf\oe. co^*lsoC>f

*9^00.55 ^c0v30V>V^o%r>^ W^cva-SSM °'^ VvJ ^^J0^^^ci -Vo \\AnIO ks^sVo>/\UL- 

©6- (WasoA ^Of V\b >

f\ -'N^V

__tAi- 0-fuc\ .0^ '
\ °, r» cvU c^auoaV ^jpros^-.;€.vje^| rv\AA hMV\ <\ /V^WA -Vo

&if^5S^o6 ©^ VW {M^O^borv A<y*°* a A Yx>cn^\o ft CA5^ ^ ^Xn^-(>^V3
0^ 5°m ^-oji, Asft^ -^K V\» s 6t^y\cJL.*3 b(u (\\Ijkj-mS
QA>j>aVo\ ^ Vo ^oA^IOnW^ CP‘VV\ VWi/ t^'W^Sc^S Ac^A>'a*^ W\*v\*^ Vl^ VypnX 

c£*0<J^S oV*A ^SSo5 Vo ^v^xAfi, ‘VW VA<t\'M^9 *£-<> fs AA 6 A^ A~nil

0(\ Q(\\b ^ Vo A'a ^0^1 \c'x<\\ b-j Aa °r^Ac\;^ ^<n( > u>UVOvj\A 

bviV\0vu uaaa\<^o^s Ooa'kaS^ W O^V\V p^\ \obc,^ouo<\ ^u°VVj .

3V,\ CA

4



D -V A Qfr- 4W C2Jk.^
All A Aa VW Ca ( caa A Covi- < A

(Iasp top' C DDliD^kX 0AW ’SV<°>V<^-

uu\V\ jfcc,V-A^

AcAxftCsj! ^ Aayc,

oAyj&is^A ft oik a > a AA 0 C^Wii

.a V( v a\ WiA

;irIPxl HOL 4,0

r As f -(ee^a- (Wi>

TAp^OaoWc ^ ftA A S^0(]1 ijgiy
l-^Tvg^ Aa^ /,, <■ }r,oo,o*c,W.^

(V\<T, (Ac/^Wp ifA-u(Afl.c.On Aao ^

-IW r»wA s-g^L^oA M(> fAoCAu t 4n a V? f or\ ^ U |j?o a

rt^(srs .[Af - t^tCyWjt fNftWA fsA A^p gi, A,nt) -W, C<M/(V 0|

F) <^p /., a\ pi ^gfiiAs &|y^U^A h > S

jftoWvft (V^r.CcvW^ \K S^ftW M A(4|UaA j^.^U.vaW^ It^rA^

DC) 1 ^ IDo, , fAp , fA-oD-ks g ,^fUA a>
UVt\ f^- DeAxfl(&(° oKcA t^V\> cJK

.Ss^^Wr iM ^D^CV......
__Qn I\u^ \Q^n\4 fftr.tA^W^

?o^A

(V XlQ.*r

<*

tf
0.nn\[Tf,X(iO 1^1 Q.

W a ^>00 u

» o’vW- (x■6
Cx&jy..^juAvIAl^Aa§jAf|ikiM^£^

_Qo..................J^3.2jO\l_Do.__________________ _
:VW V\po6^bW^ ^U.JlA^j A* LNOaAftfft VuAA ft Vp.ftfvAc^ q a

.^j?A"V"5as. Art An ocAg-C AhoV ^.xfts ^.tUA qa ilu/>/>- ll.fpD^

. LAvaAa^ Do<])^ fit A.VpD 4Vj^, p^At Vvf>yA ^ °i A ;pQf\ far\ A

Qf 4& f A ft a^aUyaV-______ _
___ Q r\ cAc4,\v| (o _ 3(3,30 ^4\w S Aa4

c^ fip^f a\ « iV^. rfjwV ^pi[A
9/^z ^^\roftV{o a ft a 5>e^>4g. ^Wr H 3 ft 3>0^v)AqW <5^ u,

fto^OnC D ( n ftp l\p. McGWx. Cf> ft~ ^ L ft - Ml 3 2 D Ao<4
3 J

D r:<n\nc-AoA fnVff ^ 7

Dj}jp^k&^ 3D^oiD3^

A A.a a iW
4W

A

r c4$. A aCaoW-cAA\jf. i.ja a
•if AnS^P.f (e

Ay,
•jVp. gvf, T

i rirr^{\xQ;l 4KaA

ftfC1gjQiLp.S' l\s\<y- \T

noW.AA



I

SsJbl
^TAac^IaaA Sl.

Jj’g/pW/v* \^Sl C \x ( rA.

j^Ae-A A, C>fA:,( v uWc/V\ XW CovA ^

j P^|g A s Or(&AW<\ rVA f^W r)o ^ 9-0<3 lw V\? a< , j\nV5arh k^c^Kgp y,

6-VaIo q| fOfiC^AA A Q&^k es^{\ojbt£$ (n^ j itpif *nW W(^%

..a\j sWssJi hl>uiA-.^ikd.£ii4il

A^isW_r££Xu£A_^
,Q(\a(\ k^, (o^S;. NU-PAcCAju

(XaVa $-0:.lq p

(XcAaW/' )Q{^^9 »£/l

A ^ \~OPx o *\ IQP Af8 A<Wf. A 5>IL^LW\
_____ iAIcL.H.3‘l^<£Ql.L)jArub_X\s±hh.\T ■.SXaAc^.'H &3 ,A.-.. ^ 5 M {gt dl).") 3
__ [AAAq.CjDAixlC A _43 ^ .-^K 0 p3 e A ^ 0^ Q X ~ t-^

C^lA&S-Wftn-^ ^ Afi X J^U(--| AUxcAujvM u X

_______ ^XA-iVa-Q Ss AKa X \ssl

IX ^l^)Afl'^^i.>n(j.

'A3^h

VW< ^acxoA WAo3t>

|^.-i > Xoai\ c g ^ 0 tO A j ?*f»X

.S4Ayj,.iit£c._^nk_-.-fe^__
Ujfl.lAs ^ cL\ V|Qu 4-V? SXfiW, \\fr $ A CfX|U.* ( f iaA X'ft ^

'OiXfA 1 a ft\r\ CASf.S^ A1 jXD Uc^V Ag^/A,4p T QUA A £At Ss A r)Uj t ,Vwt

jc>_jV& 3Xs$lShS_^iXj,, _a^^cA_Jid__
^\VnA Wa V ^aDUA A (3S 1_ quuPsri-.QO -

s,<3001-A ^JaJffVr(ArGW
®C J*ts^ ' ckq^leCA TO/ A.C ^ Ar\ A dA rWv \S 4W

vAAaVp, Mp\
■J

AaW K\dk 3A ii> (8iCi\($') fYVV\t&j»j/ aj

A
r A <a.^-A

o r ,;>, t1\ A g ^ <st ».o A *\\OA

°*v\ (A\/ tA tA"Av&t3 A( . a\ ^AVo,tA^(A/ \ ,pns^A

vit-AXc?.’1 0 O \{ j:

rwi C» Ae r A 'OA

bj>{ •<V-
yXS±Aj5£i Aifcj sAS/v^

\XVaX Wib gXA^W-^ Wl ^A Vj
\) a\1 ^ *1V \ r,. 0 in Awt' _____

^.\-X2..-Ao..Qi:kr__..
PtAC O

\o

sA

0-n^O£14



jCvpiK £ J$ O Ar\Ve ^a A (A W l i .|U>, ^

_ (LlW (^ ^ £ p&.o', A,\ (\^|A pS^ fT\ C .fAx^-A^ S

c^av/;c,Vn6^ 611)6^} i\a A. 4Ws C*w^ cWvfA

-(La f \jQCr^

JJ ( ^ S-Q, A.sja

K - a ^mA'X'
____

, CgjVTMA-C ^ a So^WaW- 0-A

X* c?£A*C^ C^A LA CA\a(\f, 3WW M\4

^\A-°IcQ b ^SlO\0 ) f\<\ {k WA<\ WpX \W/\ap\ CiRi-cV *.Ut^. ^ A

i>xA»6a S -, r^Af^Pv l-o \WsPv vf iVt r A?U>. Q.Ao. ^OiiA \p'~jfSS^A A3
iAc y^t/^WuAxsr M3vkC V °( O^sjgvr\

l^ gAx\ Cft\ \ s-WA \| ^

C gy J* -4 Ao<~/x cWA ft\ Vv 

l..EAd • M M (.,30UA), firA SVa^ \r ■ 8 V ftW, 0H £ 5 ^lA.

:ftoA WA^ 4\\A \<X pA t-OuCV1 ft k)AAf^y i\W-»( A.A S

^Q^-ca^idd::^.
h>JLC-fWi^, 'sIA.oVn A. A^XCvjvcV 't>AS Cfjgjt/ fi^-P  Vo $p y\\'S \j(L ^V\gy l^VaV^

V| 0 0 AftAi\f\AC\UA>^

CoAvnc/V., Ln c>)fi\\]'V\l
SuO- O A

toft> ,(y£ v.r>;<

V AsV(v«/V'0A-i1A

\;
^ *\W )pi, (kju

^_x^ro£
Da l\u.^ 10; C) 14 ^ fA r tAefAmo ■ ^U-A

pnsV-Co^^KpA Oudtf,jL ^.AciAh 0*xS

Or.Ukpr An q?D1S ,

^ A A A vaaS A ^ o. ^ko/ SA O

A°Cs1r° pq/ ,

& ^ < o s <L-
AAV; a a<J^U

^U.tC\i?rA^^X^ CAl-lASi? \

Tw. ,^Ati-c^pvt s«£
Saa Q~a

A Au^aW ( A\Wo^AV; nA> c>^.

. ^?A\ Vv^A AC^\tj>^. (AcXyW'y ^
,^> i'g Ab^f r\ 4o 4W CSl"^i \JilU ritcq

^U%y&\AV5A . AAi^ 4htAl> | A f ApfiilfrcW, C^gAj iV|. f > ^

. t t \ TO M^Wot 0| Ca}UA-S^\ ,

fj£\'UU

4\\gy Si
ftWqforvB



&&&

C\\Vp/\ \i,^ a f(\ ( sX’yV&Sl f r \'\ t

‘b V«\W ^ ^ W ■ ^ C A p tot U & ft AkftX

L W\cW A S .ftn,A -SWhb sWuAX iot f\ppWA 4b w S

^xiWA-fe-^A-s

.lUO^aC \> rr^ VVW £¥XjJLf\ 6r\U-tf\D/A

< W * CrMVO* (AtfraIe.Je.n 4Wq^o^K 4W.| u>tfV, A

_ u* -£a ha\ s,__ ___ __________

An iW\ 0,80^ 4W ,(\ WAAW Co^1 3c x DA^LOS
O^f } Ac\k,.Airy An ncAe- ( ,^.>\^ iWkML_____ _

4vx.a\ W VA(A [Afl^Vjt^S

-C£u

ft WcWi a Q£±
\ \ J ol&bt 0 ^AW. ^ ^CVS ^ " Ci7A\J\ cA* 5A C\ftuf ^

AfViwaS d, r> ^IxA Aa c\ o( Ao(e>*k f\ C\cuA i-e-A^g

^o ^A\W\jp^c4fl?^ W^^AW ^tA\cW C)s\. SWW ,WA
|aaA cu,W,A AVf\-\ fbVWWs A/\A v)oA ftppVj ^fWo^|iLcAt\ixJj 

_____AW a,-A jpjMc, iWyWW W\ &ooi -f^v a\ .1W
5p*W (ViVVuac^ ptV")oxaA AVx ^ oU Ca\~) A \ W esjl \AS

W Me. IXwWWs v. k){>\ ^/;\V>sVAg Ata* 4vA
AsW Cp(\\lWM(Sf\ ftnuA

A A c^> ( X.WvAx CAy 4 ,l_ A

^ PyW \X>J\ A&jT>C JL-

AxWWmOk

a j

i-Cuuf

3a \o 
v acix V \ti\Vx■4> f OAx c\5 Vfy^ (La <^g. ^f^SSiA^fta& UQ CA^

S W\'h\Jt C v 4 p 4ki .-^Vgx Vf\r^

V o t t\h o lA \ x ob Qj> S- W rt ^ d (ki ^'W feaWfl

sViA C/V\<A fig ft Wib Qa^ 0<UL f-L>(;

AW ^ fiaA °vA ^
tv) r,(e. 0 f. A,\Aj j ^ a W^u. ft^

... pc p,^vxA v

(ja A A TVy

\:^U-gX

n<i^

3 Ac A ru>4 A^lio r aVp ,
A AW CSX

\ g ^ W<ACyV\ (la ^Qa £.U£V

ftA

tlWa\; (x\fta c.a.^ s e.-

v ftW\i
ca- f4*0

a A 4mlA(, (A.cXiWetC\^tCuaVj 0 a s.|2/su, enuf
^uAkX L\WS i g\A jjg ., 4

W.(\ An nb^CcA- Vo iU Qmma w\A (^, vlAbnx^
^ AS'biAfA ui ai >

< nsvi li.

fH4@fci



5
*/vm

After the State’s Application for Leave to Appeal was granted, Mr.

McGhee maintained in the Court of Special Appeals that Charles, Atkins, and

Stabb applied to his case and that in light of those cases, his attorney was

constitutionally ineffective in failing to object to the CSI-effect von dire question.

The Court of Special Appeals disagreed oil both fronts. It rejected Mr. McGhee’s 

argument that Charles, Atkins, and Stabb applied to his case, (E.531-532, n.4), and

it held that because Mr. McGhee “presented no evidence establishing that the

prevailing professional norm at the time of his trial was to object to ‘CSI effect’

messages to the venire or jury,” he failed to prove that his counsel’s failure to

8object to the question was constitutionally deficient, (E.531).

B. Charles, Atkins, and Stabb.

In Charles v. State, two defendants were charged with murder and handgun

offenses. At their trial, the trial court posed the following voir dire question to the

venire: “[I]f you are currently of the opinion or belief that you cannot convict a

defendant without ‘scientific evidence,’ regardless of other evidence in the case

and regardless of the instructions that I will give you as to the law, please rise[.]”

414 Md. at 730. After the defendants were convicted, one of them challenged the

voir dire question on appeal. Id. at 728. This Court framed the issue before it as

“whether the use of the term ‘convict’ in the heart of the inquiry, rendered the

8 The Court also reversed the post-conviction court’s finding that Mr. 
McGhee’s counsel rendered ineffective assistance with respect to the jury 
instructions. (E.532-545). That part of the Court of Special Appeals’ ruling is not 
before this Court.

i



question untenable.” Id. at 736. See also id. at 733 (“The issue before us is really 

the appropriateness of the language used in the inquiry.”).

In analyzing that issue, the Court relied heavily on State v. Hutchinson, 287 

Md. 198 (1980), which involved a jury instruction with “similar language.” 

Charles, 414 Md. at 736. Specifically, the instruction in Hutchinson told the jury

it could find the defendant guilty of the charges against him but did not tell the

jury “it could return a ‘not guilty’ verdict.” Id. The Hutchinson Court reversed 

the defendant’s convictions, explaining, “‘Tf a defendant is entitled to have a jury

instructed as to all possible verdicts arising from the evidence, it seems manifest to 

us that he would have the right to have the jury told that it may find him not guilty.

We can envision no right more fundamental to the defendant in a criminal jury

trial.’” Id. at 737 (quoting Hutchinson, 287 Md. at 205-06). According to the

Charles Court, the Hutchinson Court reversed Hutchinson’s convictions because 

“the language of the jury instruction suggested that finding the defendant ‘guilty’

was a foregone conclusion.” Id.

After discussing an out-of-state case that it deemed distinguishable, id. at 

737-38, the Charles Court turned its attention to Corens v. State, 185 Md. 561 

(1946), a death penalty case in which it had addressed a voir dire question that 

asked “whether the prospective jurors were capable of convicting the defendant 

based upon circumstantial evidence, rather than direct evidence[.]” Charles, 414 

Md. at 738-39. As the Charles Court explained, the Corens Court approved of 

that question because it “reasoned that just as a prospective juror ‘who has
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conscientious scruples against capital punishment’ can be challenged for cause, a

prospective juror who cannot render a death sentence based upon circumstantial

evidence can similarly be challenged for cause.” Id. at 739.

Ultimately, the Court applied Hutchinson and Corens to the voir dire

question before it. It explained that Corens was “inapposite” “because the inquiry 

here was not inextricably linked to the facts and circumstances of the case, but 

rather, preordained the result.” Id. at 739. And, it concluded that “like the jury 

instruction in Hutchinson, the voir dire , question at issue here suggested that the

jury’s only .option was. to convict, regardless of whether scientific evidence was 

adduced.” Id. at 737. Accordingly, the Court held that the trial court abused its 

discretion in posing the question because, it “poisoned the venire” and “depriv[ed] 

Drakeand Charles of a fair and impartial jury.” Mat 739. ,

In Atkins, this Court, considered a CSI-effect jury instruction. Atkins was 

charged with, and ultimately .convicted of, three counts of second-degree assault. 

421 Md. at 437. At his trial, the State’s witnesses testified that Atkins stabbed one

victim and cut two; other victims with a knife in the course of an altercation. Id. at

438. Several days after the incident, police recovered a knife with a six-inch blade

from Atkins’s bedroom. Id: at 439. Through cross-examination, defense counsel

established that police had not asked for any forensic testing to be performed on

the knife, which was ultimately introduced into evidence on the theory that it was

the knife that was used in the incident. Id. at 439-40.



Atkins took the stand in his own defense. In contrast to the State’s

witnesses, Atkins testified that he acted in self-defense, and he explained that he

used a pocketknife to swing at the victims. Id. at 439. His counsel thereafter

argued to the jury that the knife the police located was not the knife used in the

incident. Id.

At the end of the case, the court instructed the jury that there was “no legal

requirement that the State utilize any specific investigative technique or scientific

test to prove its case.” Id. at 441-42. Atkins thereafter challenged that instruction

on appeal.

At the outset of its opinion, this Court recognized that a defendant has a

constitutional right to be tried by a fair and impartial jury. Id. at 443. It also

recognized that “it is improper for a trial judge to ‘comment on a question of fact

which the jury is to pass on’ because such commentary invades the province of the

jury,” id. (quoting Gore v. State, 309 Md. 203,213 (1987)), and reminded that “we

preclude any instruction ‘when [it] operate[s], ultimately, to relieve the State of its

burden of persuasion in a criminal case, i.e., its burden of proving beyond a

reasonable doubt all the facts necessary to constitute the offense,’” id. (quoting

State v. Evans, 278 Md. 197, 207 (1976)). Then, the Court acknowledged the

difference between instructions that are given on “the applicable law” and those

that are given on “facts and inferences.” Id. at 445. With respect to the latter, it

reiterated, “As this Court has stated in the past in regard to missing witness

instructions, when the inference is communicated to the jury as part of the judge’s
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binding jury instructions, it creates the danger that the jury may give the inference

undue weight.” Id. (quoting Patterson v. State, 356 Md. 677, 684 (1999))

(emphasis by Adkins Court).

Applying those principles to the instruction before it, the Court held the

trial court abused its discretion in giving it and reversed Atkins’s convictions.

First, the Court explained that its “primary concern” was that “the instruction as

worded effectively undermined the defense theory of self defense, and relieved the

State of its burden to prove guilt beyond a reasonable doubt.” Id. at 451. It later

elaborated, “[T]he instruction did not clearly explain to the jury the relation

between the fact that the State was not required to produce specific evidence on

the one hand, with the continuing obligation of the State to prove the defendant’s

guilt beyond a reasonable doubt on the other hand.” Id. at 455.

Then, the Court stated that “[tjhere was an insufficient basis in this case

generating a need for a curative or cautionary jury instruction clarifying the State’s

burden of proof.” Id. The Court explained, citing cases such as Sample v. State,

314 Md. 202 (1988), and Eley v. State, 288 Md. 548 (1980), that “a defendant has

the right to raise a defense based on the lack of evidence presented by the State,”

and recognized that, accordingly, “defense counsel had every right to inquire

about the steps die State undertook to connect the defendant and the particular

knife found in Atkins’s home to the crime.” Id. at 452.

Finally, the Court found that the instruction “invaded the province of the

jury and constituted commentary on the weight of the evidence[.]” Id. at 453. In



its view, “the instruction directed the jury to ignore the fact that the State had not

presented evidence connecting the knife to the crime, implying that the lack of

such evidence is not necessary or relevant to the determination of guilt, and to

disregard any argument by defense to the contrary.” Id. It continued, “It was well

within the province of the jury to infer, or not to infer, as a matter of fact, that the

knife introduced by the State was the knife used to commit the crimes alleged.

Through the instruction, however, the judge commented on that inference, thus

invading the province of the jury.” Id. at 453-54.

'In Stabb, which followed Atkins by three months, this Court again

considered a challenge to a CSI-effect instruction. Stabb was charged with third-

degree sexual assault and second-degree assault in coimection with an incident

involving a child. 423 Md. at 457. The State’s case against Stabb relied primarily 

on the testimony of the child and statements she had made to other people. Id: at 

457-59. During the cross-examination of a social worker who interviewed the

child, defense counsel elicited that she had not referred the child for a Sexual

Assault Forensics Exam. Id. at 458. As in Atkins, based on defense counsel’s

cross-examination and before closing argument, the court gave a CSI-effect

instruction. Id. at 460,462.

When the instructional issue reached this Court, it began by re-emphasizing

the constitutional nature of the right to a fair jury, “which includes a requirement

that trial judges refrain from making statements, that may influence improperly the 

jury,” id. at 463, and by reiterating that “[a]n improper, objectionable instruction

M
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includes one that serves to relieve the state of its burden to prove a defendant’s

guilt beyond a reasonable doubt,” id. at 464. After reviewing Atkins and scientific

literature concerning the purported “CSI effect,” id. at 466-70, the Court addressed

the instruction in the context of the facts of the case and again held that reversal

was required.

Although the Court recognized that the “missing” evidence in the case

before it may not have been as “critical” as the “missing” evidence in Atkins’s 

case, id. at 470, it explained that one problem with the instruction was that “the

lack of scientific evidence was an integral part of the defense’s theories,” id. at

471. The Court ,stated that the fact that the instruction “was given preemptively,

i.e., before any .explicit argument by the defense on the absence of DNA or

fingerprint testing of Kaylpn J. or her clothing” was another problem. Id. at 471.

And, the Court noted that ultimately defense counsel’s closing argument was

“proper,” “did not ‘harp’ impermissibly on the lack of physical evidence,” and did

not “advance a. ‘missing evidence’ argument that implied that ‘missing’ evidence

would favor him.” Id. at 471-72.

The Court then held, as it had in Atkins, that the CSI-effect instruction

invaded the province of the jury because it “directed effectively the jurors not to

consider the absence of a SAFE or corroborating physical evidence.” Id. at 472.

The Court also held, as it had in Atkins, that the instruction “relieved the State of

its burden to prove Stabb was guilty beyond a reasonable doubt.” Id.

m
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C. Charles, Atkins, and Stabb apply to cases that 
became final before those decisions issued.

1. General principles.

On a number of occasions, this Court has addressed whether a particular

judicial decision should be applied retroactively, or retrospectively, to a conviction

that became final before the decision issued. A review of that jurisprudence

reveals two general, guiding principles. The first principle is that a decision which

applies settled precedent to a new set facts applies retroactively to all convictions,

even those that became final before the decision issued. That principle, which

controls the instant case, was most recently articulated by this Court in Denisyuk v.

State, 422 Md. 462 (2011). The second principle is that a decision which

announces a new rule that represents a clear break with the past applies

retroactively to convictions that became final before the decision issued in only a

few narrow circumstances. That principle, which is not implicated in the instant

case, was discussed in Wiggins v. State, 275 Md. 689 (1975) and State v. Hicks,

285 Md. 310 (1979).

la Denisyuk, one of the issues before this Court was whether Padilla v.

Kentucky’, 559 U.S. 356 (2010) applied to Denisyuk’s conviction, which became

final before Padilla was decided. Denisyuk, 422 Md. at 466, 478. At the outset of

its discussion of that issue, this Court explained:

Under Maryland law:

‘the question of whether a particular judicial decision should be 
applied prospectively or retroactively, depends in the first instance
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on whether or not the decision overrules a prior law , and declares a 
new principle of law. If a decision does not, ... no question of a , 
‘prospective only’ application arises; the decision applies 
retroactively in the same manner as most decisions.’

Id. at 478 (quoting State v. Daughtry, 419 Md. 35, 78 (2011)).9 The Court

continued, “Of particular relevance to this case, we have explained that, ‘where a

new decision has applied settled precedent to new. and different factual situations,

the decision always applies retroactively[,] ’ and it is only ‘where a new rule . . . 

constitutes ‘a clear break with the past. . .” that the question of prospective only

application arises.” Id. (quoting Potts v. State, 300 Md. 567, 577 (1984)) (in turn

quoting United States v. Johnson, 457 U.S. 537, 549 (1982)).

The Court then applied that principle to the case before it. After reviewing

Padilla, it concluded that Padilla did not announce, a new rule but instead applied

a “general standard” to a “specific set of facts.” Id. at 481. See also id. at 481-482

(“Stated differently, the holding of Padilla did not ‘overrule [ ] prior law and

declare[ ] a new principle ofTaw. Rather, Padilla applied ‘settled precedent [i.e.,

Strickland] to [a] new and different factual situation[ ] . . ..”) (internal citations

omitted) (alterations in original). Thus, the Court held that it applied retroactively

to Denisyuk’s conviction.10 Id. at 482.

9 At the time of Denisyuk and Daughtry, when this Court said that it was 
applying a holding “prospectively only,” it meant that it was applying the holding 
to the case before it and to “all other pending cases where the relevant question” 
had been preserved for appellate review. See Daughtry, 419 Md. at 77, n.26 
(quoting Am. Trucking Ass’ns, Inc. v, Goldstein, 312 Md. 583, 592 (1988)).

10 In Chaidez v. United States, 568 U.S. 342 (2013), the Supreme Court 
held that Padilla had in fact announced a new rule and thus did not apply

m



In Wiggins, this Court had to decide whether a federal case, which held the

Maryland Juvenile Causes Act was unconstitutional and thus announced a new

rule, should be applied retrospectively to Wiggins’s convictions, which became

final well before the federal case was decided. 275 Md. at 691. In Hicks, the

Court had to decide whether its decision, which announced a new rule by holding

for the first time that a violation of the time requirement in then-Rule 746 required

dismissal of a case, should be applied prospectively only. 285 Md. at 336. The

Wiggins Court, relying on a number of Supreme Court cases, opined that there

'were “three circumstances in which retrospective application” of a case

announcing a new rule “is mandated.” 275 Md. at 701. Those circumstances are

“(1) where the old rule affected the integrity of the fact-finding process, (2) where

no trial was constitutionally permissible, and (3) where the punishment is not 

constitutionally permissible.”11 Id. See also Unger v. State, 427 Md. 383, 416

retroactively to final convictions. In Miller v. State, 435 Md. 174 (2013), this 
Court held that Miller was not entitled to relief under Padilla in light of Chaidez. 
Although Chaidez runs contrary to the Court’s conclusion in Denisyuk that Padilla 
did not announce a new rule ■ neither Chaidez nor Miller undermines the general 
principle that decisions that apply settled precedent to new facts apply 
retroactively to all cases, final or not. Thus, that portion of Denisyuk remains 
good law.

11 In contrast, a case that announces a new interpretation of a constitutional 
provision, statute, or rule will always apply to cases that are not yet final. See 
Kumar v. State, All Md. 45, 57-58 (2021) (“[A] new interpretation of a 
constitutional provision, statute, or rule has included the case before us and all 
other pending cases where the relevant question has been preserved for appellate 
review.”); Kazadi v. State, 467 Md. 1, 47 (2020) (overruling Twining v. State, 234 
Md. 97 (1964), requiring courts to ask, upon request, certain voir dire questions, 
and stating “that our holding applies to this case and any other cases that are
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(2012) (“It is a well-established principle of Maryland law that a new

interpretation of a constitutional provision or a statute is fully retroactive if that

interpretation affects the integrity of the fact-finding process.”). The Court then

recognized that if the new rule does not fall within one of those three categories,

the court should employ a balancing test to determine whether the rule should 

apply retroactively to final convictions. V/iggins, 275 Md. at 701. The relevant

considerations under that test are “(1) the purpose of the new ruling; (2) the

reliance placed upon the old ruling; and (3) the effect on the administration of

justice of a retrospective application of the new ruling.” Hicks, 285 Md. at 337.

“Where the purpose of the new ruling is not ‘concerned with the ultimate fact­

finding determination of whether the accused did or did not commit the act he is

said to have committed,’ Wiggins v. State, supra, 275 Md. at 708, 344 A.2d at 91

(majority opinion),... the new ruling is usually limited to subsequent cases.” Id.

Ultimately, the Wiggins Court held that the federal case should not be applied

retrospectively to Wiggins’s convictions, 275 Md. at 716, and the Hicks Court

held its decision should be applied “purely prospectively,” 285 Md. at 336.

2. Application to the instant case.

As noted above, Mr. McGhee’s case is controlled by the first principle.

Charles, Atkins, and Stabb did not overrule prior law and declare new principles of 

law. To the contrary, those decisions merely applied settled precedent to new and

pending on direct appeal when this opinion is filed, where the relevant question' 
has been preserved for appellate review”).

r »
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different factual situations. Accordingly, they apply retroactively to Mr.

McGhee’s post-conviction proceeding, even though his conviction became final

before the decisions issued.12

In Atkins and Stabb, this Court was asked to consider whether a CSI-effect

jury instruction invaded the province of the jury, was a “non-neutral commentary 

the evidence,” and had the effect of lowering the State’s burden of proof. 

Atkins, 421 Md. at 437; Stabb, 456 Md. at 472. To resolve those questions, the 

Court relied on well-known constitutional principles. For example, the Court

on

notea tnat defenaants have a constitutional rignt to a fair triai, a constitutional right

“to be tried by a fair and impartial jury,” and a constitutional right to have the

State prove its case beyond a reasonable doubt, and it recognized that together

those'rights'require that a trial judge “refrain from making statements] that may 

influence improperly the jury,” refrain from commenting “on a question of fact”

because “such commentary invades the province of the jury,” and refrain from

giving an instruction that “serves to relieve the State of its burden of proof.” 

Atkins, 421 Md. at 443; Stabb, 423 Md. at 463-65. The Court also relied on Older

cases like Gore v. State, 309 Md. 203 (1987), Dempsey v. State, 277 Md. 134

(1976), and State v. Evans, 278 Md. 197 (1976), that had applied those same

12 A conviction becomes final when “the right to a direct appeal has been 
exhausted.” Kumar, All Md. 45, 54 n.4. As explained above, the intermediate 
court affirmed Mr. McGhee’s conviction on direct appeal on June 23, 2009, 
(E.369-382), and this Court denied Mr. McGhee’s petition for writ of certiorari on 
September 14, 2009, (E.8). Thus, by 2010 and 2011 when Charles, Atkins, and' 
Stabb were decided, Mr. McGhee’s conviction was final.

m
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principles to other alleged instructional errors.13 Atkins, 421 Md. at 443-46, 452;

Stabb, 423 Md. at 463-65, Applying those principles and cases to the CSI-effect

jury instructions before it, the Atkins and Stabb Courts concluded that the

instructions were error because they could have impermissibly influenced the

jury’s ability to draw inferences from the lack of scientific evidence, because they

improperly invaded the province of the jury, and because they had the effect of

lowering the State’s burden of proof. Atkins, 421 Md. at 451-55; Stabb, 423 Md.

at 471-72. Far from announcing a new rule or principle that constituted a clear

break with the past, Atkins and Stabb are quintessential examples of cases that

applied settled precedent and principles to a new and different factual situation. 

See also Yates v. Aiken, 484 U.S. 211, 216 (1988) (discussing whether Francis v. 

Franklin, 471 U.S. 307 (1985) applied retroactively to Yates’s case which was on 

collateral review when Francis was decided, explaining that “[fjirst, it is necessary
1 ’ j '

to determine whether a particular decision has really announced a ‘new’ rule at all 

or whether it has simply applied a well-established constitutional principle to

govern a case which is closely analogous to those which have been previously

considered in the prior case law,” and determining that Francis applied to Yates

13 In Gore, this Court held that a trial court erred when it instructed the jury 
that the court had already determined that the evidence was sufficient as a matter 
of law, finding the instruction to be an improper comment on the evidence. 309 
Md. at 209-14. In Dempsey, this Court considered a trial court’s instruction to the 
jury on the voluntariness of a defendant’s confession and held that the instruction, 
which told the jury that the court had determined the confession was voluntary, 
had the effect of improperly influencing the jury. 277 Md. at 150. In Evans, this 
Court reviewed an instruction that told the jury that malice could be presumed and 
held the instruction relieved the State of its burden of proof. 278 Md. at 205-06

Iff
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because it “was merely an application of the principle that governed” an earlier 

decision); Daughtry, 419 Md. at 80-81 (concluding that “[o]ur decision in the 

present case in no way ‘overrules prior law and declares a new principle of law” 

and instead “is consistent entirely with Rule 4-242(c), its predecessor, and 

attendant caselaw” and stating that the decision “must be given full retrospective

effect”); Walker v. State, 343 Md. 629, 634, 640 (1996) (holding that State v.

Jenkins, 307 Md. 501 (1986) did not announce a new rule of law and affirming

circuit court’s conclusion thJenkins applied to Walker’s conviction, which

became final before Jenkins was decided); Jones v. State, 297 Md. 7, 24-25 (1983)

(concluding, in a case where the State asked the Court to determine whether its 

holding should be given prospective or retrospective application, that its holding 

did not represent a change, in the law'arid therefore “the issue of retroactivity is not

presented”); Twigg v. State, 219 Md. App. 259, 280 (2014) (holding that 

Nightingale v. State, 312 Md. 699 (1988), in which the Court “applied the

principles of the required evidence test under Blockburger to sexual offenses that 

formed the factual basis for a conviction for sexual child abuse,” was an

application of settled precedent to a new set of facts and thus applied to Twigg’s 

conduct which occurred prior to the issuance of Nightingale, and holding that 

White v. State, 318 Md. 740 (1990), in which the Court “used the principles of 

statutory construction to ascertain whether the legislative intent of the child abuse 

statute supported separate punishments for murder and child abuse where both 

convictions were based on the same act or acts,” also was an application of settled

9



fQ,:

<93
precedent to a new set of facts and thus applied to Twigg’s conduct which

occurred prior to the issuance of White), affd in part, rev ’d in part, 447 Md. 1

(2016).

The Court of Special Appeals’ decision in Allen v. State, 204 Md. App. 701

(2012) supports the conclusion that Atkins and Stabb should be applied 

retroactively to Mr. McGhee’s conviction. In that case, the defendant challenged

the trial court’s decision to give a CSI-effect jury instruction, and he argued that 

Atkins and Stabb, which were decided after his trial, should be applied to his direct 

appeal. 204 Md. App. at 703, 706. After the intermediate Court engaged in a

thorough review of Supreme Court and Maryland jurisprudence on retroactivity, it

summarized some of the relevant principles:

[Ujnder current Maryland law, , the question of whether a new „ 
constitutional or statutory decision in the criminal law area should be
applied prospectively or retroactively arises only when the decision
declares a new principle of law, as distinguished from applying
settled principles to new facts. If it does not declare a new principle, 
it is fully retroactive and applies to all cases. Denisyuk, 422 Md. at 
478-79, 30 A.3d 914. A new constitutional or statutory ruling, in the 
criminal law context, ordinarily applies to the facts in the case 

, announcing the change and those cases pending on direct review in 
which the issue was preserved. A new constitutional or statutory 
decision will also be fully retroactive, i.e., apply to convictions 
which were final, when the change affected the integrity of the fact 
finding process or the change involved the ability to try a defendant 
or impose punishment.

Id. at 721 (emphasis added). It then applied those principles and, for any one of 

three different reasons, held that Atkins and Stabb applied to Allen’s case. The

second reason is relevant here:
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Second, it is not clear that a retroactivity analysis is implicated. The 
Atkins and Stabb holdings are clearly based on constitutional 
principles, Atkins, 421 Md. at 443, Stabb, 423 Md. at 472, but we 
read the decisions not as creating new constitutionally based

' principles but rather as applying settled federal and State
constitutional guarantees to ‘new and different factual situations.’
Potts, 300 Md. 567, 577, 479 S.2d 1335 (1984). The Court of 
Appeals did not overrule our decision in Evans; it clarified and 
distinguished it. In such a case, ‘the decision always applies 
retroactively.’ Id.

Id. at 722 (emphasis added).

Although not necessary to decide the case before it, the Court went on to

consider “whether Atkins and Stabb apply to collateral review, i.e., to cases in

which convictions were final prior to the decisions.” Id. After reviewing this

Court’s decision Denisyuk, it concluded, “The Denisyuk analysis and result

appears to be applicable to Atkins and Stabb A Id. at 723.

A review of Charles reveals that it too should be applied to Mr. McGhee’s 

The Charles Court relied on a defendant’s “fundamental right” toconviction.

have the jury told that it may find him not guilty and on Hutchinson, a case which 

involved a jury instruction that used “similar language,” to hold that the voir dire

question before it was prejudicial and thus erroneous. Like Atkins and Stabb, 

Charles did not announce a new rule that constituted a clear break with the past;

rather, it applied settled principles and precedent to a new set of facts. The case

therefore applies to Mr. McGhee’s conviction.

As noted earlier, the post-conviction court and the Court of Special Appeals

concluded that Charles, Atkins, and Stabb did not apply to Mr. McGhee’s case.

m.
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Both courts relied on State v. Armstead, 235 Md. App. 392 (2018) for that

conclusion. A brief review of Armstead reveals that its analysis is flawed.

In a post-conviction proceeding, Armstead alleged his trial attorney was 

ineffective for failing to object at his 2009 trial to a CSI-effeCt voir dire question. 

Id. at 397-98. The post-conviction court agreed and granted relief. One of the

issues on appeal was whether Charles, Atkins, and Stabh, which were decided

after Armstead’s convictions became final, should be applied to his claim of

ineffective assistance. Id. at 407. Armstead, of course, argued that the cases

should be applied to his case, and cited Allen in support. Id.

The Corn! of Special Appeals disagreed:

Armstead demands the benefit of Charles & Drake (2010) and 
McFadden & Miles (2011); that is, their holdings and reasoning 
should apply retrospectively to the ineffective counsel analysis in his 
post-conviction case, based on Allen, 204 Md. App. 701, 42 A.3d 
708. We disagree. First, Armstead’s reliance on Allen is misplaced. 
We held in Allen that Atkins and St abb would apply retrospectively 
to then pending direct appeal cases where objections preserved a 
challenge. See Allen, 204 Md. App. at 721-22, 42 A.3d at 720-21. 
Further, Atkins and Stabb considered CSI jury instructions, not voir 
dire questions.

Id. at 423-424. After explaining that voir dire questions and jury instructions

serve different purposes and after noting that the prejudice from an erroneous voir

dire question may be less than the prejudice from an erroneous jury instruction, the

Court said, “Armstead’s present case is a. 2014-16 post-conviction, not a direct

appeal from his 2009 conviction. Moreover, the critical issue, as noted above, is

unpreserved for our review. Armstead’s current case fails each predicate of
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Allen's analysis to support retrospective application of the relevant post-2009 case

law.” Id. at 425. The Court then explained that Armstead’s counsel was not

“ineffective for failing to object,” and said, “Even were we to assume for the

moment, that Armstead’s invocation of Maryland’s post-2009 reported, direct 

appeal jurisprudence regarding a trial court’s use of CSI effect voir dire questions 

(or instructions) were applicable here, we find no prejudice (the other component

of Strickland) on this record.” Id.

Tn rejecting Armstead’s claim that Charles, Atkins, and Stabb should be

applied to his post-conviction claim, the Court of Special Appeals completely

ignored the actual reasoning of Allen: that Atkins and Stabb did not announce a

new rule and instead merely applied settled principles to a new set of facts. If that

reasoning is correct, which it is, then under established retroactivity principles,

Atkins and Stabb (and for the same reason, Charles) apply to all cases, even those

where the convictions became final before the trilogy issued. Thus, it is irrelevant

that Allen was a direct appeal while Armstead was a collateral proceeding, and,

although it might have a bearing on whether counsel should have known to object

to the voir dire question, it matters not that Atkins and Stabb involved a challenge

to a jury instruction while Armstead involved a challenge to a voir dire question.

Charles, Atkins, and Stabb should be applied retroactively, or

retrospectively, to Mr. McGhee’s case and to his ineffective assistance claim 

because those cases did not overrule prior law and declare new principles of law

but instead applied settled precedent and principles to new factual situations. As
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explained below, when trial counsel’s failure to object to the CSI-effect voir dire

question is viewed through the lens of that trilogy of cases, it is evident that

counsel’s performance was deficient and that the deficient performance prejudiced

Mr. McGhee.

II. Mr. McGhee’s trial counsel rendered ineffective 
assistance of counsel when at Mr. McGhee’s 2007 trial, 
she failed to object to a CSI-effect voir dire question.

A. The law on ineffective assistance of counsel.

“Under the Sixth Amendment to the Constitution of the United States and

Article 21 of the Maryland Declaration of Rights, a defendant in a criminal case

has ‘a right to effective assistance of counsel.’” Ramirez v. State, 464 Md. 532,

538-39 (2019), cert denied, 140 S. Ct. 1134 (2020) (quoting Newton v. State, 455

Md. 341, 355 (2017)). In Strickland v. Washington, 466 U.S. 668 (1984), the

Supreme Court articulated a “two-prong test for resolving a claim of ineffective

assistance of counsel.” State v. Mann, 466 Md. 473, 490 (2019), cert, denied, 141

S.Ct. 337 (2020). “The first prong is known as ‘the performance prong.’”

Ramirez, 464 Md. at 560. To satisfy this prong, “a [defendant] ‘must show that

counsel’s performance was deficient,”’ which requires a showing “‘that counsel’s

representation fell below an objective standard of reasonableness ... under

prevailing professional norms.’” Id. at 560-62 (quoting Strickland, 466 U.S. at

687-88). In making this showing, a defendant “‘must overcome the presumption

that, under the circumstances, the challenged action might be considered sound

trial strategy.’” Id. at 561 (quoting Strickland, 466 U.S. at 689-90).
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The second prong of the Strickland test is the “prejudice prong.” Mann,

466 Md. at 490. To satisfy this prong, a defendant must show that “there is ‘a

reasonable probability that, but for counsel’s unprofessional errors, the result of

the proceeding would have been different [ ] or ... that the result of the proceeding

was fundamentally unfair or unreliable.”’ Wallace v. State, 475 Md, 639, 656

(2021) (quoting Newton, 455 Md. at 355). A reasonable probability means “‘there

was a substantial or significant possibility that the verdict . . . would have been

affected,” Mann, 466 Md. at 491 (quoting State v. Syed, 463 Md. 60, 86-87

(2019)).

In the instant case, Mr. McGhee alleged that his attorney was ineffective for

failing to object to the CSI-effect voir dire question, and thus for failing to

preserve the issue for appeal. (E.395-403). When presented with a claim that

counsel was ineffective because they failed to preserve an issue for appellate

review, “Strickland’s performance and prejudice prongs naturally overlap because

the questions of whether counsel’s performance was adequate and whether it

prejudiced the petitioner both will turn on the viability of the omitted claims [.J

Gross v. State, 371 Md. 334, 350 (2002). This is so because the failure to preserve

“an issue that is without merit does not constitute ineffective assistance of

counsel.” Id. “An advocate does render ineffective assistance of counsel,

however, by failing to preserve ... a claim that would have had a substantial

possibility of resulting in a reversal of petitioner’s convictions.” Id. See also State 

Thomas, 325 Md. 160, 188 (1992) (holding, in a case where the petitionerv.
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alleged that his trial attorney was ineffective for failing to preserve for appellate

review the trial court’s refusal to strike certain venire members for cause, that

petitioner had not shown “an abuse of discretion by the trial judge that would have

resulted in a reversal of his convictions on direct appeal”); Testerman v. State, 170

Md. App. 324, 343 (2006) (holding, in a case where the defendant alleged that his

trial attorney was ineffective for failing to preserve a meritorious sufficiency

argument for appellate review, that the defendant had proven prejudice because he

had demonstrated that “in this appeal we would have directly reviewed and

reversed the sufficiency of the evidence of appellant’s conviction”).

B. Standard of review.

“In reviewing a trial court’s ruling on a petition for post-conviction relief,

an appellate court reviews for clear error the [post-conviction] court’s findings of

fact.” Ramirez, 464 Md. at 560. The post-conviction court’s legal conclusions, on

the other hand, are reviewed de novo. Wallace, 475 Md. at 653. Stated

differently, this Court exercises its “own independent analysis as to the

reasonableness, and prejudice therein, of counsel’s conduct.” Id. (quoting Syed,

463 Md. at 73).

C. Mr. McGhee’s trial counsel’s failure to object to the 
CSI-effect voir dire question amounted to deficient 
performance.

As explained previously, Charles, Atkins, and Stabh apply to all cases,

including to cases that became final before those opinions issued. When counsel’s

conduct is viewed through the prism of those cases, none of which announced a

'S®
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new rule or principle, the inevitable conclusion is that her performance was 

deficient.14 See Unger, All Md. at 408 (explaining that if Stevenson v. State, 289

Md. 167 (1980) and Montgomery v. State, 292 Md. 84 (1981), which concerned

the propriety of advisory-only jury instructions and which issued after Unger’s

convictions became final, had not announced a new rule, Unger would have had a

“sound basis” for arguing that his trial attorney should have objected to the

advisory-only instructions in his case and that the failure to object was deficient).

In Charles, the court asked the venire to rise “if you are currently of the

opinion or belief that you cannot convict a defendant without ‘scientific evidence,’

regardless of the other evidence in the case and regardless of the instructions that I

will give you as to the law[.]” 414 Md. at 730. In this case, the court asked the

venire: “Does any member of this panel believe that the State has got to present 

fingerprint evidence, DNA, blood sample evidence, ballistic evidence, any 

scientific evidence in order to convince you of the defendant’s guilt? In other

words, do you think the State has a requirement to do that in all cases?” (E.75).

T iW* th** miAotifvn in r'hsjvloc flip firet part c\f ttiA miActinn nncprl in ttiic casp.i J M\ w Li 1 w III W« j VXJLW Xi.X U k |/U1V UX M1V V^UVUVlVll i/WUVU xxx »-l J X«-I vUJv

14 The post-conviction court was not convinced by the argument that 
Charles, Atkins, and Stabb applied to Mr. McGhee’s case and thus did not reach 
the deficiency prong with respect to this allegation of ineffective assistance. 
(E.513) (“Although at the time of Petitioner’s trial, the CSI question was allowed, 
the Court believes the question must still be analyzed based on its prejudicial 
effect on the jury.”) Because this Court’s review of the deficiency prong is de 
novo, Wallace, 475 Md. at 653, and because this Court can affirm the post­
conviction court’s decision on any ground supported by the record, Unger v. State, 
All Md. 383, 403-04 (2012), it can review the deficiency prong of Strickland in 
light of Charles, Atkins, and Stabb even though the post-conviction court did not 
do so.

SI
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suggested that the jury’s only option was to find Mr. McGhee guilty, regardless of

whether the State produced certain scientific evidence, and its language was “not

neutral,” using the term guilty, rather than its alternative, “not guilty.” Indeed in

Stringfellow v. State, 199 Md. App. 141, 152-153 (2011), the Court of Special

Appeals recognized that a voir dire question which asked, “Does any member of

the panel believe that the State is required to utilize specific investigative or

scientific techniques such as fingerprint examination in order for the defendant to

be found guilty beyond a reasonable doubt?” ran afoul of Charles}s

The CSI-effect question in the instant case was also objectionable under 

Atkins and Stabb. Although those cases concerned jury instructions, then- holdings

are applicable to the voir dire context, as both this Court and the Court of Special 

Appeals have recognized. In its Stringfellow> decision, this Court explained, 

‘‘‘’Stabb and Atkins discuss when it may be permissible for courts to pose a voir dire

question or a jury instruction to counter what has been referred to popularly as the 

‘anti-CSI effect.’ Suffice it to say, these cases hold that it is error to pose such a 

question or instruction as a pre-emptive measure (as was done in this case).” 425

Md. at 474, n.4. And, in Armstead, the Court of Special Appeals recognized that

Stabb and Atkins “make clear, based on the "inconclusive state of the scholarly

legal and/or scientific research [ ] taken as a whole,’ that Maryland disapproves of

15 This Court overruled the Court of Special Appeals’ preservation and 
harmless error holdings in its Stringfellow decision. It did not discuss the wording 
of the challenged voir dire question, however. Instead, it assumed for purposes of 
its harmless error analysis that the court erred in asking the question. State v, 
Stringfellow, 425 Md. 461, 469 (2012).
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preemptive anti-CSI messages to the venire or the empaneled jury. There must be,

at a minimum, some form of relevant misstatement(s) of the law or conduct by

counsel for the court to issue an appropriate and curative CSI effect jury

instruction or similar anticipatory grounds to ask a voir dire question.” 235 Md.

App. at 413-14. Armstead also recognized that Stabb clarified that even when an

anti-CST message is appropriate, “the message must be neutral, i.e., the message

must not convey to the jury that their only option is to convict, even if no forensic

evidence linking the defendant to the crime(s) is adduced by the State. The

message should (at least) include language indicating that a not guilty verdict is an

alternative.” Id. at 414-15.

The question the court posed to Mr. McGhee’s venire was not neutral and

did hot include language indicating that a not guilty verdict was an acceptable

alternative. It was also given preemptively: no one, including defense counsel,

had misstated the law such that court needed to take curative steps. Furthermore,

the question had the effect of minimizing the State’s burden of proof and invading 

the province of the jury because it signaled to the venire before they were even

seated that they could disregard the lack of forensic evidence.

Because the voir dire question in this case was objectionable under Charles,

Atkins, and Stabb, defense counsel’s failure to object amounted to deficient

performance. At the post-conviction hearing, defense counsel was not asked why 

she did not object to the voir dire question. She did, however, testify that her 

theory of the case was that, in light of the lack of DNA evidence and fingerprint
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evidence, the State did not have “conclusive evidence” that Mr. McGhee was the

shooter, and she explained that her strategy was “to focus on the fact that the State

didn’t have enough to put Mr. McGhee there.” (E.450-452, 458-460). That

theory and strategy were directly undermined by the voir dire question, which 

among other things, told the jury it could disregard the lack of fingerprint and 

DNA evidence. Although it is true that there is “a presumption that counsel

rendered reasonable assistance,” State v. Syed, 463 Md. 60, 75 (2019), the failure

of counsel to object to a voir dire question whose impact was to undermine her 

defense plainly fell below “prevailing professional norms,” id., and could not be

justified by any trial strategy. Similarly, counsel’s failure to object to a question 

whose impact was to poison members of the venire who might end up on the 

seated jury fell below professional norms and could not be justified by trial 

strategy. Accordingly, this Court must find that counsel’s failure to object, and 

thus to preserve a meritorious issue for appellate review, was deficient.

The Court of Special Appeals concluded that Mr. McGhee had not met his ,

burden of proving that his attorney’s performance was deficient. In reaching that

conclusion, the Court did not analyze his counsel’s failure to object in light of 

Charles, Atkins, and Stabb because it did not believe those cases applied 

retroactively. (E.531-532, n.4). Rather, the Court noted that Evans v. State, 174 

Md. App. 549 (2007), which involved the propriety... of a CSI-effect jury 

instruction, was the only reported decision at the time of Mr. McGhee’s trial, and 

it noted that Mr. McGhee had not presented any evidence “that the prevailing
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professional norm at the time of his trial was to object to “CSI effect” messages to

the venire or jury.” (E.531).

As an initial matter, the intermediate Court’s holding is fatally flawed

because it did not take into account, as it should have, the fact that Charles, Atkins,

and St abb do in fact apply retroactively and therefore bear on the deficiency

analysis. Furthermore, to the extent that Evans affects how this Court views 

counsel’s conduct, it supports the conclusion that counsel’s failure to object to the 

voir dire question amounted to deficient performance.

In Evans, the issue before the Court of Special Appeals was whether the

trial court abused its discretion when it gave a CSI-effect instruction that was

identical to the instructions at issue in Atkins and Siabb. 174 Md. App. at 562-71.

Although the Court ultimately held that the trial court did not abuse its discretion

in propounding the instruction, it did not put its stamp of approval on CSI-effect

Instead, its holding was limited to the facts of the casemessages in all cases.

before it. Specifically, the Court explicitly relied on the fact that defense counsel

suggested in their “robust and vehement” closing arguments that the State was

required to produce certain scientific evidence. Id. at 570. Thus, the instruction

served a curative function. Moreover, the Court cautioned that a CSI-effect

instruction “will run afoul of the prohibition against relieving the State of its

burden of proof where the instruction is predominant in the overall instructions

and its relation to the reasonable doubt standard unclear.” Id. at 571.

m
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Obviously, at the voir dire stage of trial, Mr. McGhee’s counsel had not

suggested to the jury (nor did she suggest at a later time) that the State was

required to produce scientific evidence; therefore, a curative message was

unwarranted. Likewise, at the voir dire stage, the jury had not been instructed on
£

reasonable doubt; therefore, the relation of CSI-effect message to the reasonable

doubt standard was unclear. Given the emphasis the Evans’ Court placed on the
(

misleading nature of defense counsel’s, argument and given its caution that a CSI- 

effect instruction could in some instances relieve the State of its burden of proof, 

that case does not undermine Mr. McGhee’s argument that his counsel’s failure to

object to the question was deficient; rather, it supports it. Any reasonably
'> 1

competent attorney should have extrapolated from Evans that the voir dire 

question was problematic and thus worthy pf an objection.16

%% .

16 It is worth noting that trial counsel in Charles objected to the CSI-effect 
voir dire question in 2006, well before Mr. McGhee’s trial. See Armstead, 235 
Md. App. at 422, n.15.
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