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QUESTIONS PRESENTED

(1) On A April 9,2012 after all parties approved and signed
the plea bargain agreement documents,and Hon.Judge Teresa
Hawthorne approved and accepted the recommendation for no

more than ten years,was the 20 years sentence legal?.

(2)Newly Graduated Appellate Attorney,Hon.Matthew J. Kita,alth-
ough very noble intentions,did not raise the issue,becausea

criminal law was not his forte,or because he was bullied?

(3) The Texas Code Criminal Procedure,article 26.13(a)(2) is
very specific,[if] the plea bargain agreement is accepted,and
approved by the trial Judge all parties are bound by it:.inc-
luding the judge,and it can be attack at any time by the
breached party,to enforced his or her part of the agreement
at any time,including by Motion of WNunc Pro Tunc,why then
the Trial Court,Appellate Court and Court of Crimninal Appeals

are refusing to honor petitionars pleas 2.

(4) Once the plea bargain document is executed no changes
can be made,unless on appeal,Why the courts accepted trial
counsel's untruthful affidavits that petitioner change his
mind after April 9,2012 2.

(5} There 1is no indicia that any other plea bargain took

place but the one on April ¢,2012 back by the R/R pagye 16 and
the plea bargain documents showing the illegal crossed-out or
"X" for the ten years,concluding that there was no other,but

the tey years recommendation that petitioner agreed why?.

(6) Petitioner is entitled to his part of the bargain for
10 years and compensation for the two years illegal incarce-
ration is it 2.

(7) Would this the highest court in this country let this
injustices keep going?.
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JURISDICTION

Petitioner case affirme on October 7,2013"2013 TEX.APP.LEXIS 12443)

IN RE 2014 TEX.CRIM.APP.LEXIS 442
REFUSED ON IN RE Tex.Crim.BApp.Lexis 448 April 2,2014

REV.REM on other grounds on ExParte Turcios 2015 Tex.Crim.App.389 June,3
2013 and July 29,2015 F11-70896 & F11-70886

2254 in TURCIOS v.DAVIS,2018 U.S.DIST.LEXIS 145608 June 7,2018
Mandamus denied on 2020 TEX.CRIM.APP.UNPLSH.LEXYS 133 Mar,182020

Mandamus denied In re Turcios 2021 Tex.App.Lexis 1317 Dallas Feb.17,2021
Mandamus denied In re Turcios 2022 Tex.App.Lexis 453 Dallas Jan.24.2022

Mandamus denied In re Turcios,2023 Tex.App.Lexis 161 Jan.l1ll,2023
Mandamus denied on Turcios 83,155-07 Oct.26,2022

Habzas denied on Turcios v.Lumkin,2020 U.S.APP.LEXIS 424%5 DEC.28,2020

Motion Nunc Pro Tunc Filed in Trial Court on Feb.2022 no answer.
Motion Nunc Pro Tunc via certified Mail on April 2022 no answer

Motion Nunc Pro Tunc filed in the Dallas Public Defendars Office oﬁ

June 3,2022 7017 2680 0000 5085 6001 no answer.



In The

SUPREME COURT OF THE UNITED STATES

STATEMENT OF THE CASE

This case involves multiple allegation of corruption of documents,
enforcement of the only plea bargain agreement for ten years,which
regquires have a new sentencing hearing,and unconditional released of
the petitioner from illegal confinement,this matters are determinable
from the trial record.

It also raised the 'issue of illegal confinement for two years which

requires this court to assest it for the purposes of compensation.

(iii)



STATEMENT OF PROCEDURAL HISTORY

Petitioner was charyged by indictment with the offenses of Burglary of
Habitation,and Aggravated Assault,causes numbers F11-70896-P & F11-70886-P
On April 9,2012 petitioner enter his pleas of guilty and judicial confe-
sion in exchange for the recommended 10 years maximum,trial Jjudye had

a leeway to sentence petitioner anywhere 2 to 10 probation or prison.

On Bpril 27,2012 Hon.Teresa Hawthorne sentence petitioner to an illegal
two twenty year sentences running concurrent,that it was not part of

the plea bargain agreement executed on April 9,2012.

On April 27,2012 petitioner filed his pro se "Notice of Appeals™,but
without any attorney present,the trial cour: assigned an appellate
attorney on October 3,2012 past the time limit for new trial on the
basis for a new trial.

The Fifth District Court of Appeals Affirmed the illegal conviction
on October 7,2013.

The illegal sentence was brough up ajain on October 16,2019 Hon. Rachel
"Rocky" Jones assigned "order of designated issues",the court of criminal
appeals denied relief on Feb.2020 "without written order".

Petitioner then seek a writ of mandamus in the appeals court on December
25,2021, Dzcember 25,2022,but all denied.

Court of Criminal BAppeals on October 26,2022,again "denied without
written order.?!

Court. of Appeals in Dallas Denied again orn Jan.l1l,2023

(vi )



IN THE

SUPREME COURT O F THE UNITED STATES

JUAN FRANCISCO TURCIOS
(PETITIONER)

vV S.

THE STATE OF TEXAS
(REPONDENT)

PETITION FOR WRIT OF CERTIORART

COMES NOW, Juan Francisco Turcios,proceeding pro se seeking a writ
of Certiorari,petitioner who is under illegal incarceration,and restrain
of liberty by the State of Texas,since September 13,2021.petitioner
respectfully request audition to explain as follows.
I

(1) Petitioner,enter the 203rd J.D.C. Dallas County TX. On April 9,2012
after adverse negotiations enter a guilty plea and judicial confesion
with Dallas County A.D.A Ms.Chris Hawkins,in exchanged for the recommen-—
ded 10 vyears maximum.,it was up to the judge if probated or prison time
be assessed this fact is memorialiized in both R/R page 16 volume 2,and
as well as the plea bargain agreement. documents (included herein).
(2).0n April 27,2012 Hon.Judye Hawthorne violated the plea bargain
agreement when she sentence petitioner to other than the agreed ten
years,contrary with Tex.Code Crim.Proc.art.26.13(a)(2).,as well as the
United States and Texas Constitutions Due Process Clause ,on appeal

the State distort,and conceal the fact of the plea bargain for 10 years.

(3) .Petitioner newly graduated appellate attorney was bullied by the
State as to the facts of the plea hargain agreement,and althoush he
specialized in civil not criminal matters the plea bargain agreement
was overlook.as well as the untruthful fact that petitioner pleaded
guilty for the ten years,but later changed his mind,whereas no record of

it.



contrary with well settled State Law.and"Texas Code of Crimi-
nal Procedurearticle 26.13(a)(2).as 1ilustrated in the preced-

ent caselaw below".

MOORE v.STATE,295 S.W.3¢ 329 (TEX.CRIM.APP.200Y)<at-332> The only

proper role of the trial court in the plea-bargain is advising
the defendant whether it will "follow or reject"the barcain bary-
ain between the State and the defendant.TEX CODE CRIM.P.art.26.13
(a)(2)("the court shall inguire as to the existance of any
plea barganing betwen the State and the defendant and,in the eve-
nt that such agreement exist,the court shall inform the defendant
whether it will follow or reject such agreement in open court,and
before any finding on the plea."),if the trial court accepts a
plea-bargain agreement,the State may not withdraw its offer.Bitt-

erman v.Scate, 180 5.W.3d 139,142 (TEX.CRIM.APP.2005) (citing Ortiz

v.State,833 3.W.2d 102(TEX.CR.APP.19%€)if the trial court rejects

" the plea bargain agreement ,the defendant is,a matter of right,
aliowed to withdraw his guilty plea,and the State may withdraw
its offer .TEX.CODE CRIM.P.art.26.3.3(a)(2)("Should the court reject
any such agreement,the defendant shall be permitted to withdraw
his plea of guilty or noio contendere.")

...the trial court commits error if it unilaterally adds un—nego-

tiated terms to a plea-baryain agreement .Papillon v.State,208 S.

W.2d 521,624 (Tex.App.-Beaumont 1995,no pet)(error occurred "when

[the trial courtjinserted additional,non-negotiated terms into
the negotiated plea bargain bétween the State and appellant,and
then made acceptance or rejection of said plea bargain continacent
on .whether or not appellant complied with said additional,non-
negotiated terms.“)

WRICHT v.STAIE,158 S.W.33d 5SO{TEX.APP,SAN ANTONIO 2005;<at-593>

Trial judges have wide discretion in determining whether on not

to acceot a plea bargain agreement.State ex rel.Bryan v.McDonald

662 S.W.2d 5,9{Tex.Cr.App.1983) {en banc) .Once exprssly approved

by the trial court in open court,however,a plea bargain agyreement
becomes a binding contractual agreement between the State and

the dJdefendant.Ortiz supra<at-594>This means that once approved,
. Dy thé trial court,the defendant’ may insist -.on the benefil of his -,
— R e : - A .:_‘T,_V__-P».—;g\-\T ~ co o '. B R

e =
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plea ayreement with the State. Blanco v.State,13 S.W.3d 218,220

(Tex.Cr.App-200C{en banc),if such agreement with the State canibe
enforced, the defendant is entitled to withdraw his plea.Perkins
v.Court of Appeals Third Supreme Judicial Dist.of Tex.738 3.W.2d
276,283-84 (TEX.CRIM.APP.1387) (en banc) (holding the record clearly
refiected that the court accepted plea bargain's cap of twenty-
five years<at-595>The trial court has a "ministerial mandatory,
and non-discretionary duty"to follow the plea nargain agreement
once it has been approved by the court .Perkins.,738 S.W.2d4 at/285
-..Wright has already served a substaintial portion of his
sentence,under the guilty plea,the appropriate remedy is specific
preformance .See Gibson v.State,803 S.W.2d 316,318(TEX.CR.APP.19~
85).

In petitioner's <trial ,pleaded guiity for the recommended
10 years the trial court the same day signed the document , by
doing so it bind it self and those of the parties,see R/R,Vol.
Iwo Page 16,although is a form of inquiry from Judge Hawthorne
but still an acknowledygement.
[THE COURT:] State have anytning at this time?.
[MS HAWKINS;] I'a just like it to be on the record that my of-
fer is for 15 years TDCJ.
LMR.JOENSON:] I think you put on the plea bargain ten.
This coped with the plea agreement documents is unrerfutable
proof that the plea was standing.
Conflicting statement from appointed defense counsel Mr.John-
son only proved that the State of Texas try to deceived
petitioner,when the illegally crossed-out the plea recommend-
ation for ten years,but more importantly no one has acknowle-
dgye the crossed-over as legal,as petitioner has .been tryingy
to correct this illegal act for the past 4 years,but because
his comwming pro-se no one wants to listen or help.
This Honorable Court found in many cases ,and remanded succe-
ssfully ‘with instructions,in petitioner's case ,this is
not a matter of right but illegal confinement and muitiple
constitutional violations,as the State highest court The
Court of Criminal Appeals ,has denied without a written
order for SEVEN TIMES,,here lately in October 26,2022 WR-83,1
55-07 ,and the Directs Appeals Court,directly above the
trial court ,three times,twice in the Federal District

Court,and twice in the FIFTH CIRCUIT. »
Texas law require the trial court to correct,as a matter of right a void

{03 )



sentence, as shown on the above caselaw, however,petitioner as matter of
right filed 5 total "Nunc Pro Tunc" to correct the void
Sentence,directly in the trial court,nevertheless,no response
has Dbeen giving back,not even when petitioner fiiled a motion
with the Dallas Public Defender's Office,for them to please
present the motion petitioner filed (enclose or entrust)with
their office.

5. The Dallas Public Defenders was provided it with a S.A.3.E.
to be return to petitioner in the event that-unable to prese-

ted to the court,but none were ever returned to petitioner.

6. Although the Honorable Judge Hawthorne,is no longer the
presiding judge for the 203rd District Court, petitioner,filed
or presented a second succesive art.11.07 § 4,the new presid-
ing Judge Honorable Rachel "“"Rocky" Jones,order the State to
hold a {ODI) order of designated issues,as the same issues
illegal punishment which is 20 years instead of the ten, judge
Jones found petitioner's grounds "Controverted,previously
unresolved facts material to the legality of applicant's

confinement existed" dated October 16,2019.

7. Petitioner called uppon this court for "JUSTICES" as,this
is not only illegal but fraudulent confinement,is shame,some
of thnis judyes in Texas,as the Court of Appeals for the
Fifth District, wrote an opinion ,in which JudgeRobbie P.
Partida—-Kipness 2022 Tex.App.Lexis 453,0pinion as follows par-
tially "Turcios seeks a writ of mandamus directing the trial
court to issue a nunc pro tunc Jjudgment [reducingl] his sente-
nce to ten years imprisonment based on a purpoted plea agree-

ment .We deny the petition."

U.3. Supreme Court find that once a promise has been given.,in
a form of recommendation by the Government as a plea bargain,
the Government must keep 1its promise,in petitioners case
the Government does not acknowledge this,Texas is a rude

State,more than any other State when it comes to convict
the innocent,even when the innocent "pleaded guilty in fear

of hershed punishment,with proof,signed documents,and evidence."

 CHy
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In Texas the <c¢riminal system is totally broken,as even when
you come up for parole,the Texas Board of Pardons and Paroles
denied you parole,even when you show them proof that "hey I p-

leaded guilty for ten years.

\
N

KERNAN v.CUZRQL34 §,0t.4 (2017)(Overview)[1j=The appellate cou-

rt erred when it held thot federal law as interpreted by the U.S.S-
upreme court Court clearly established that specific preforma-
nce of the plea agreement after it was alledgedly breached,by
the State's motion to amend the complaint was constitutionally
required because no holdinyg of the Supreme Court required the
remedy of specific performance under the circumstances.

8.Petitioner's <case have no caselaw to based on as he looked
for "Illiegal incarceration" but found none,only the internat-
ional case of "Nelson Marndela" in South Africa.

Petitioner 1includes in this emergency writ the following
documents as evidence:

(a) Copies of two plea bargains agreement front and back,copy
of the reporters record page sixteen demostrating the member
of his trial acknowledging the ten years,a copy of the new
203rd Court acknowledging the un-resolved illegal sentence.,
two un-number pages from the State's response to the Court
Criminai Appeals,acknowledged petitioner's 1innocense,and
blaming him not trial defense counsel for rendering good
service in making sure petitioner went to prison,first page
of the Court of Appeals Fifth District,rendering petitioners
bleas as OPEN,without plea bargain,,in Index from the appeals

court recognizing ,"there is two plea bargain documents.’

9. Petitioner's due diiigence found that "Open Pliea” does

not render a case being without a recommendation,as shown
pelow:

HARPER v.3TATE,567 S.W.3d 45C{TEX.APP.2nd Dist.Fort Worth 2G19)

<at-454>DEFINING AN "OPEN FLEA".The Tyler Court of Appeals,has
remarked that "[t]he term 'open piea’ is an imprecise legal term
of art.In some instances,it has been defined to involve a plea
where charge barganing,but not sentence barganing,has occured.”™
...The common denominator of both types of "open plea"is that
the defendant pleads guilty without an agreement about the

rrecise., punishment he will receive-that.is,withiout a sengence
8arga1n(ag 1R Eor exempie,p €ading gullfy' in exchange IOr a

five -year term.The two types of "open plea”(as cases use the term

(05 )



differ, though, in that somestimes the guilty plea itself is a
product of a plea bargain,and sometimes is not. So unsatisfyingly
although the term "open plea" accurately conveys that a defendant's

presice punishment is unrzsolved,it simultaneously obscures<at—455>

whether the guilty plea itself resulted from a charge barganing.

(10) Petitioner submit in 2019 an additional art.11.078§4 raising the illegal
sentence as I stated before it was sweep under the rug,now Texas Laws
specifically states that an illegal sentence outside the legal minimum,
and maximum,can be attack at [anyltime in "ane court",as petitioner
did he send a to tal of "Nunc Pro Tunc" motions to the trial Court,Four
writ of Mandamus to the Direct Appeals Court.and 3 writ of mandamus
to the Court of Criminal Appeals,an one article 11.07 attacking the
illegal sentence, this was raised in the U.S. 2254(d),and the Fifth
Circuit,in which the Fifth Circuit denied reviewing the illegal-sentence
by saving. "Written by Hon. Gregqg Costa,United States Circuit Judge."
" *2% That his sentence was void. Regarding the § 2254 proceeding,Turcios
asserts that the State failed to submit a complete state court record,as
it was required to do. Turcios's motion to supplement the record on
appeal is denied.See Theriot v.Par.of Jefferson,135 F.3d 477,491n.26(5th
Cir.1991) .His motion for leave to file a supplemental COA motion suppor-
ting brief are GRANTED."

Petitioner points out that Hon.Gregqq Costa is unimoved by any inmate

(ll)writ or motions as he is onlv in belhalf of the State of Texas This

fact can be appreciated in the many pro se's applications the Judge

review,they all get denied, Denv, or Dismmissed.

(12)The State of Texas "if vou are an attornev"an not pro se shows,that

an illegal sentence outside ithe legal minimum or maximun can be attaé% at

at any time after tne illegal execution of it. As shown next.

Mizell v.State,)l19 S.W.3d 304(Tex.Crim.App.2003).<at-806>"A sente-

nce that is outside the maximun or minimum range of punishment,is
unauthorized by law and therefore illegal." A defendant may obtain
relief from an unauthorized sentence on direct appeal or by a
writ of habeas corpus. Traditionally,the State could seek mandamus
relief to rectify an illegal or unauthorized sentence. In these
instances.the State could even seek a resentencing by filing,a
motion to reopen punishment in the trial court,lonyg after that
court had lost plenary Jjurisdictisn over the case. There has never
bzen anything in Texas law that prevented any court with jurisdic-
tion over a criminal case from noiticing and correcting an "illegal sentence."

(06 )
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<at-807>Even before the State obtain a statutory right to appeal

an illegal sentence,the courts of this State could always take
notice of an illegal sentence when the defendant appealed on
any basis.Ex Parte Hill, 632 S.W.3d 547(Tex.Crim.App.2021) :

Ex Parte Parrott,396 S.W.3d 53i(Tex.Crim.App.2013); Ex Parte Pringler
2020 Tex.Crim.App.Unpub.Lexis 148;Hestand v.State,29}9-TEX_Crim,App,
Unpub.Lexis 646State v.Fischer,123 Ohio St.3d 92({Sup.Ct.Ohio,2010)

(13) .Petitioner finds hard to believe that even the State of Ohio finds
the Texas Court of Criminal Appeals credible in their "Law Assumptions"
however, the C.C.A. does not follows it own precedent case laws when
is redacted by an 1inmate more less in prison.,but see the following.

Wood v.State2017 Tex.App.Lexis 8823<at-14>Consequently,the trial co-
urt's sentence of life imprisonment in this case was "illegal,una-
uthorized,and void."Sierra,501 S.W.3d at-185(holding that the trial
court's sentence of thyrty years imprisonment was illegal,una:itho-
rized,and void where the crime charged in indictment was second-
degree felony[8l5]which carried maximum sentence of twenty years
imprisonment) (Conclusion) reversed and remand the case for assess-
ment of punishment.

(14) .Petitioner ,consequently can show "bias and prejudice" by Texas
Judges no to grant him relief,when he first show when and wher= he's
constitutional rights were violated,as it can be appreciated in the
next case.

Velazqguez v. Feyette SCI,937 F.3d 151(3rd.Cir.2019).<at-153>Actions
speak louder than words,but both speak.<at-155>This is the first

time that a court will consider these errors by trial counsel,and

it comes nearly a decade since Velasquez was sentenced.Some expla-

nation is warranted.

The procedural framework explains the timing.Notably,a criminal

defendant who 1is convicted in State court and who challenges,his

conviction or sentence under 28 U.S.C.2254 is rejuired to first do

s0 on direct appeal that is ,up through the state court system unt-
il no further appeal can be had.If successful on direct appeal,the

defendant then has to exhaust the State's collateral appeal proces

pursuant to the Post Conv.Relief Act("PCRA"),42Pa.Cons.Sta.§§9541~

46.This process begins with a defendant's filing a petition to

a PCRA court and proceeds in the same manner as a direct appeal,e-

nding when no further appeal can be had.Then,and only then,may

a defendant file a 28 U.S.C.2254 petition like the one here.See

28 U.S.C.§ 2254(b)(1l).Needless Lo say,this process takes time.The

hope 1is that the state courts will identifiy any errors before

a federal court is called upon...This hope did not manifest here.

(15) .Unlike the 1luck of having an attorney who saw the errvors in the
case above,and the Circuit Court was very linien,petitioner‘s case
in the Fifth Circuit was anything but the opposite,as mention before,the
Circuit Judge, Judge Costa saw ,and noi:ice the illigal sentence,but
instead of relief ,he turn down any opportunity to being linient.

CONCLUSION
Petitionexr only hopes this court liniency,and grant relief

from "illegal confinement" and any other relief petitioner =
( 07 )



to by the gesture of this the highest court in this beutiful
country who everyone loves,so petitioner request for relief.

' =
b L

W 5

Respecffully Juan Francisco Turcios
Y gally Confine in Texas"
TDCJ ID 1790019 Jester III
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