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ORDER

11 Held: 1In this direct appeal, the defendant’s eight convictions and sentences are affirmed,
' because the trial judge did not err when she (1) denied the defendant’s third motion
to suppress evidence, (2) denied his January 31, 2020, motion to dismiss for lack
of a speedy trial, (3) granted the State’s motion to bar evidence of certain phone
calls and texts that the defendant maintains should have been admitted, (4) denied
the defendant’s motion in limine that attempted to bar evidence of his extramarital
affairs, (5) allowed at trial evidence of one of his extramarital affairs, while denying
video evidence and other evidence about the victim that the defendant wished to
introduce, and (6) allowed evidence on the charges of child pornography that the
defendant was being tried upon.

. Y2  The dg:fendant, Michael A. Weis, appeals.his eight convictions aﬁd sentences, after a trial
by jury in the circuit court of Madison County. For the following reasons, we affirm.
13 » ‘ I. BACKGROUND

.94  We present only those facts necessary to our disposition of this appeal, whicﬁ are as

follows. On April 6, 2017, the defendant, who was borﬁ in May 1981, was charged, by amended
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information, as follows: count I alleged that the defendant committed aggravated criminal sexual
abuse, with the offending conduct being that he “fondled the sex organ of K.S.,” who was born in
October 2003; count II alleged a second offense of aggra\‘/ated criminal sexual abuse, with the
)’offending conduct in this count 1b‘eing 'that he “rubbed the breast of K.S.””; count III alleged that the
defendant committed criminal sexual assault, with the offending conduct being that Ihe “inserted
his peni’s into the sex organ of K.S.”; count IV alleged a second offense of ~crimin'al sexual assault, .
“with the offending condﬁct in this count again being that he “inserted his penis into the sex orgah
of K.S.”; and count V alleged a third offense of criminal sexual assa;llt, with the offending conduct
in this count being that he “iﬁserted his penis into the mouth of K:S.” All of the charged offenses
-were alleged to have occurred between January 1, 2017, and March 20, 2017, when K.S. was- 13 _
years old. |
q5 On June 26, 20.1'7, the defeﬁdant filed a motion to. suppress evidence. A hearing on the
motion was set:-for August 10" 2017. By agreement of the parties, the hearing was subsequently
nioved to August 29, 201%'. At the hearing, thé defendant‘contende,»d,‘ as he did in his written motion,
* that, intér alia, the March 21, 2017, search warrant granted to the Granite City Police Department
to search certain of the defendant’s possessions was limited in scope to items reasonably related
to the defendant’s service as a member of-the Granite ..City auxiliary policé depaﬂmeﬁt, and that
_the seizure of certain other items—including his celh‘llar »felephone and some compﬁter
equipmént—was beyond the scope of the warrant. He also argued that the phone was not “obvious
and immediately indicative of a criminal activity of any sort: and particulérly not of criminal sexual - -
assault,” and thus could not be seized under any kind of “plain view” theory. -
96  The State argued that the complaint for the search wénant%which was signed by Judge.
‘S;:hroeder at the samé time he signed the warrant—indicated that thé State sought “any other -

evidence or instrumentalities that may be evidence of criminal sexual assault,” which the State
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argued clearly included the phone and computer equipmenf. The State contended that the failure

to include this language in the warrant “was a clerical error, that it was an oversight that it was not

included in the search'warrant but that it had been intended to be included and was omitted in

error.” The State also argued that seizing the phone and computer equipment was consistent with

K.S.’s description of some of her contact with the defendant occurring by means of electronic

devices such as a phone or compuier, and thus the seized items fit squarely into the description of
linstrumentalities that may contain evidence of the charged crimes and their seizure was supported

by probable cause. .

97  Inawritten order also entered on August 29, 2017, tﬁe trial judge stated that she was taking

the defendant’s motion to suppress under advisement, and was granting the parties 30 days to

submit relevant case law. She aléo ruled that by September 11, 2017, the State‘was requiréd to.
provide a written response listing which items that were seized had bee;l examined by the police,

and which had not, as we_ll as what items could then be returned to the defendant so that he could

prepare his defense. She further ordered that “[c]opieé of all downloaded material from compﬁters,

cell phones, or any other electronic devices” must be provided to the defendant by September 11,

2017.

8 Thereafter, most of the electronic equipment in question was returned to the defendant.

Additional procedural matters followed, and various continuances of the defendant’s >trial were'
enteréd, with each continuance notiﬁg that it was done on thé motion of the défendant, with any
delay at‘gributed to the ‘defe‘ndant. On December 4, 2017, an entry of appearance was filed by an

attorney from the firm that continues, through this appeal, to represent the defendant. A speedy

trial demand was filed by new counsel on that same day. Throughout the remainder of the record

on appeal, many additional continuances of the defendant’s trial were entered thereafter, with each -
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continuance noting that it was done on the motion of tﬁe defendant, with any delay attributed to
the defendant. Continpances that did not so note are described in more detail below.

19  OnMarch 7, 2018, a hearing was held on some of the then-pending motions. Of relevance
to the issues raised by the defendant in this appeal, the defendant’s nevs./ counsél, at.the hearing,
renewed prior counsel’s motion to suppress evidence, with regard to items still seized by the police.
The trial judge granted the motion to suppress with regard to any item not specifically listed in the
March 21, 2017, search warrant. She asked defense counsel if that resolved the issues with regard
to the motion to‘suppress. He answered that it did. When thereafter asked if defense counsel héd
any other matters that néede_d to be addressed, counsel answered, “I don’t remember if wé reset
this for a future date on just a general trial docket, but it is our intent we are goiﬁg to be obtaining
some expert services so wé are not in a rush on this so to speak because I know it is going to take
some time for dvisclosure to be prc_)pé'rly made.”

910 On March 22, ?018, the defendant filed a second motion to suppress evidence, which‘wa.s "
limited to a “Snapchat picture” that was purportedly recovered frbm the defendant’s phone by '
police using a “Cellebrite extraction.” A hearing on the motion to suppress—as well as on other
pending motions_—was held on May 31, 2018. At the hearing, Detective Jeff Donahey testified
that he had been employed for the last approximately. il years by the Granite ‘City Police-
Department, and that he had specialized training making ‘“digital extractibns of cell phones.”-Hé
testified that he had some training with social media applicatibns such as Snapchat. He testiﬁed
about a;i error, interpreting who was the recipient of a Snapchat photograph, that he made in his
initial forensic repoﬁ in this case. In argument, the defendant contended that the error in Donalhey’s
report should lead to suppression of the photograph in question. The trial judge disagreed, and
dénied the motion to suppreés the photograph. She noted,' however, that if the defendént contested

the relevancy of the photograph-—which allegedly depicted the defendant having sexual contact
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with K.S.’s mother, and with another woman, but not with K.S., who was not in the pﬁotograph—
he could always file a motion in limine to attempt to prevent its introduction at trial.

11 On Jﬁly 12, 2018, the State filed a motion to bar evidence of phone calls, in which it
contended that the defendant purported to have evidence, in the form of text messages, 'tﬁat K.S.
made a prank call or calls to the defendant’s wife. The State asserted that the prank C;Iils were
made by K.S.’s sister, not K.S., and that K.S. texted an apology for her sister’s action. The State
further asserted that the phone call and text evidence were “'ir-relevant” to the criminal case against
the defendant and should be barred from trial. The trial judge thereafter took the motion under
advisement.

912 On August 8, 2018, the defendant filed a motion in limine in which he sought to bar from
trial, inter alia, “[a]ny mention of [his] extramarital affairs, if any, that may exist.” The defendanf
.claimed tﬁat any such evidence was irrelevant and was “more prejudicial than probative to any
issue in this case.” The State argued that evidence of the defendant’s sexual relationship' with -
K.S.’s mother was relevant because it provided the context‘ necessary for thé jury to.understa.nd

how the defendant met K.S. and had “access to her.” The trial judge thereafter ruled that she would

allow only questioning regarding the relationship between the defendant and K.S.’s mother, and-. -

would not allow any photographs- of sexual relations betw_een the defendant and K.S.’s mother
unless any such photographs were “necessary for impeachment or another purpose raised outside
the presence of the jury.” She stated on the record that she also believed that infonﬁation about the
relationship between K.S.’s mother and the defendant was.relevant if K.S.’s mother testified at
trial, because it “goes to her credibility on the witness stand, her motive, her bias, her interest.”

13 On August 29, 2018, the defendant filed a motion to bar discovery tendered to the
defendant after the final pretrial hearing, or, in the alternative, to continue the trial setting that wés :

scheduled for September 4, 2018. Therein, he stated that the State provided new discovery to the
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defendant on August 2‘7, 2018, which included a PDF file with “over 14,600 pages of data/images,”
;md which the State informed him purportedly included “at least 3” photos of K.S. that previously
had been “hidden in a calculator app” on the defendant’s seized cell phone. He stated that the State
had informed him that the materials were recovered from the de‘fendant’sicell phone, which had
been ‘in the police ndepartment eVidenc\é vault, using “new” Cellebrite software. The defendant
contended that the “ﬁew” Cellebrite software update had been available for épproximately eight
_ months, and that the polic.e could have di,scove;ed the evidence, and turned it over to the defense,
much sooner if they had empléyed due diligence. The defendant further stated “that at the time of |
his arrest [he] voluntarily gave all pin éodes and passwords to the police for his cellular devices. ,
and Nest accounts. His intent was to allow the poli’ce to thoroughly examine all cellular data with .
the belief that after doing so his name would be cleared.”'The defeﬁdant asked the trial judge to _
. “enter an orde_r‘ barring use of a£1y evidence contained in the supplemental discovery from use at
any future hearing or trial dllle to the lateness of disclosure,” and to “venter an order barring the use
of such evidence as a sanction againét the State for intentionally/negligently disclosing such -
voluminous evidence only a few da.ys prior to [the scheduled trial date].” He further stated that if
the. trial judge alloWed the “evidence to be introduced at trial,” he “request[ed] that the trial be .
continued to a future date” to allow him to “obtain expert witness services relevant to the data.” u
914  Also on August 29, 2018, the trial judge, by docket entry, poted that a hearing had been
~ held on the defendant’s motion to bar discovery tendered to the defendant after the final pretrial . -
hearing, or, in the alterﬁative,_to continue the trial setting that was scheduled for Sebtember 4,
2018. However, the defendant has not provided a trans‘cr_ipt of that hearing; or a bystander’s ‘re'port, .
in the record on appeal. Also in her docket entry, the trial judge denied the defendant’s motion to
bar the discovery, but granted the defendant’s motion to continiie the trial, setting a new trial date

of September 17, 2018. On that date, the trial judge entered an order that stated that, by agreement, - -
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the trial Was being reset for October 9, 2018. On Sep‘tembé.r 27, 2018, the defendant moved to
continue the triél again, and the trial j}ldge graﬁted the defendant’s request. .
q 15. On October 25; 2018, the defendant was indicted oﬁ the original five counts discussed
abové, as well as three new counts, each of which was for child pornography, and each of which
alleged that K.S. was the victim of the count in queétion. Additional continuances of the
defendant’s trial were entered thereafter, withv each continuance noting that it was done on the
motion of the defendant; with ény délay attributed to the defendant.
.16 On January 29,2019, the defendant filed a motion to reiegse evidence for forensic review,
in which he contended that the “new charges” found in the indictment were based ubon data
extracted from his seized cell phone, whic}; the defendant’s e);pert‘witness needed to access so that
the expert could prepare for trfal. ' |
- 917 Also on January 29, 2019, the Adefendant filed his third motion to suppress evidence; In the
new motion, the defendant contended that he was “arrested” at his plaﬁe of business in Granite
City on March 21, 2017, gnd was handcuffed. He further contended that he was not given Miranda
warnings (see Miranda v. Arizona, 384 U.S. 436 (i966)), but was nevertheless questioned about.
“where his security system was located, that it was called a NEST system[,] an(i that it worked,v
with a cloud software system.” He alleged that his cell phone was seized from him, and that it “was
equipped with encryption that required a password.” He alleged that he was taken tobthe polic¢
department, where he attémpted to use a telephone in-a holding cell to call his father to ask his
father to obtain an attorney to assist him. He alleged th_at'police ““‘deactivated” the phone in the cell,
and that after terminating “his attempt to obtain legal cbunsel to represent him,” authorities “began
formal _questi'o'ning of” him. The defendant thereafter alleged the following:

“Prior to being Mirandized, Det. Jeff Donahey questioned the ["d] efendant asking him how

to unlock his cellular phone (Samsung Galaxy). Detectives asked the [d]efendant for the
- .



PIN in an attempt to access the cellular phone. Had the [d]efendant ﬁot given them the PIN .
they would not have been able to access the device’s data. Attempts to obtain the data
without the PIN would have resulted in the phone having to be ‘crgcked’ per Detective
Donahey’s conversation with [the d]efendant, and the data being locked and becoming‘
inaccessible to law enforcement.”
918  The defendant further allege‘d that he, “without advice of counsel, or the benefits.of his
Miranda rights, gave the PIN number to Detecti?e Donahey” and that “detectives used the PIN to
gain access to the cellular phone and all the digital datd included therein.”
919  With regard to the “new search” of the phone in August 2018, the defendant alleged that
this search would have been impossible without his initial revelation of the PIN to police, because
the data found during that search “would have been completely locked.” He noted that a second
search warrant was never obtained, and that the first warrant allowed “a éearch for only evidence
related to criminal sexual abuse, not child pomography.” The defendant clairhed that the following
eviaence was obtained “dllnconstitutionally;’: (1) verbal statements he made at his business when -
he was arrested, but had not yet received Miranda warnings, (2) his PIN numb'er? “prior tqbei;ng
Mirandized,” aﬁd (3) all evidence related to the counts that alleged child p'ornography. He asked
for the suppression‘of this and all related evidence. - -
920 A hearing on the defendant’s motion was held on March 13, 2019. The defendant’s father
testified that the defendant called him from the Granite City Police Department. He testified that -
he had contacted an attomey to represent the deféndant after learning that the defendant had beeﬂ_
taken into police custody “[a] few hours” before, and that he was about to tell the defendant that -
an attorney_ha‘d been retained, when their phone call was terminated “about two minutes” after it
be’gan.' He could not recall with certainty whether the defendant ever asked him to get an attorney

for him. Kari Shipley testified that she was a dispatcher with the Granite City Police Department,
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and that on' March 21, 2017, when the defendant was in a hoiding cell, she noticed that he. was

using the telephone in the cell. She testified tha'; a detective told her that the defendant was not

. allowed to use the telephone, and that Officer Ryan Jones then terminated the phone call.

921 Detective Donahey testified, as he did at the May 3 l-, 2018; hearing, about his specialized

traiﬁing making digital extractions of cell phones. He testified that on March 21, 2017, he was

present with o£her officers when the dgfendant’é place of business was searched pursuant to a

search Warrént. He testiﬁed that he did not observe any officers give the defendant Miranda

warnings. He testified that he arrived after other officers “had gotten there,” and could not _recall

- if the defendant was handcuffed when he arrived. Donahey testified that he did not recall having a
- conversation with the defendant about the defendant’s PIN vx;umber. Evéntually, when he accessed

the p'hone to do a Cellebrite search of the phone, he accessed the 'phone “through a port.” Hé did

not ‘recall if he first entered a PIN number. He testified that using a PIN “would have not ‘been

completely necessary,” but “would have only made it easi§r.” He testified that although he did not

remember if he asked the défendant-for his PIN number, it was “possible” that he did. When asked,

he testified again that he could “get into [the ’defendant’s] phone without the passcode.’; He agreed

that the search warrant for the phone did not specifically authorize him to seize the defendant’s

PIN number. Donahey testiﬁed that he began his search of the phone “[w]ithin one hour” of"
receiving the phone on March 22, 2017, and that it was his understanding that a “second search

occurred in August of 2018.” |

22 On cross-examination, Donahey testified that the defendant did not r‘equest an attorney |
during any of the conversations the defendant had with Donahey. He testified that when executing

a warrant, it is “common” for him to-ask duestions to facilitate the execution‘ of the w-arrant, such

as asking for a PIN number to open a garage, rather than having officers break down the garage‘ :

door without asking, to avoid making things “potentially unusable” after the warrant is executed.
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He testified that, in the context of a cell phone, if he were required to remove memory chips from
a phone to examine them, the phone “would probably not be operable” if returned to its owner. * -
When asked if he had to “crack” the defendant’s cell phone, he testified that with the defendant’s
model of cell phone—a Samsung ‘7,—he could “bypass the lock” by using the Cellebrite systerﬁ to
“basically just walk[ ] underneath the passcode.” On redirecf examination, he testified that
although he, personally, did not have the technology on March 22, 2017, to bypass the defendant’s
PIN number using his then-current Cellebrite software, he could have done so “using our site ou't‘
of Missouri or Cellebrite themselves.” He testified as well that there were “multiple techniques
that could have been:used *** to bypass the lock.” He reiterated that he could not recall if he used.
the defendant’s PIN‘,to access the phone or not, but testified, “I would assume that he gave fne the
" PIN code.” |

723  Detective Dean Bastilla testified that he had been employed by the Granite ‘City Policé-
i)epartmeht for approximately 12.5 years. He testi‘ﬁed that he did not observe the defendant being
read his Miranda rights at the defendant’s place of business, but that he gave the defendant his
Miranda rights thé following day before conducting a formal interview. with him. On cross-
examination, he testified fhat he waited until the following day to interview the.defendant because .- -
he wanted to first examine the evidence from .the defendént’s cell phone. He testified that the
defendant did not ask him for an attorney prior to the intefview. At approximately 20 minutes into
‘the interview, the defendant requested an attorney. Bastilla testified that he did not’ask any .
additional questions after that. |

924 The defendant testified that on March 21, 2017, he was4 standing outside of his place of:
business when two.bolice officers apprpached him, he was immediately handcuffed, ‘an(.l the
conceafed weapon he was legally carrying was taken from him. He testified that he did not receive

Miranda warnings at either his place of business or the police department. He testified that his cell
10



phone was taken from him after he was handcuffed, outside of his place of busiﬁess,' and that later,
when he was in a holding cell at the police department, Donahey asked him for his PIN number to
access the phone. Speciﬁcélly, the defendant testiﬁed that Donahey told him that the police had a
search warrant for his phone, and that if Donahey had to “crack” the phone, it would not “be usable
* again.” He testified that Donahey asked, “ ‘so do you want to give me your PIN ﬁumber?’ ” He
testified that he “hesitated,” and told D(;nahey that he did not feel comfortable, but that. he would
give it to Donahey if Donahey needed it and if it would help the defendant get out of the hoiding
cell. He testified that he then proizided his “PIN number at that time.” He testified that to his
knowledge, the phone could not be accessed without the PIN. When asked, he reiterated that he
had not received Miranda warnings at that time. With regard to his subsequent phone conversation
with his father ‘while the defendant was in the holding cell, the defen&ant testified that he
“believe[d]” he was in the “middle” of telling his father he wanted an attorﬁey when the phone call
was terminated. On cross-examination, the defendant agreed that he voluntarily géve his PIN to
Donahey, and that Donahey did not threaten hiﬁ or harm him in any way.

.ﬂ 25 Followiﬂg testimony, the parties agreed to submit argument and case law in writing, and
the trial judge indicated that she planned to take the case under advisement. After discussing some
of her frustrations with the case to date,v she added, “let’s be clear, once this motioﬁ is ruled on and
I rule on the ofher motion [presently under advisement], this case is going to trial.” She then added,
“And I am going t‘o push it to the first .évailable date. So I don’t care if you have vacations planned.
I don’t care if you have other trials going. This case is two years old.” She further édded that, in-
light of the severity of the charges, “I want it to be clear that we did everything that we were
suéposed to do in moving this case along and presenting the evidence in a manner that the law .

requires.”
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926 The day after the hearing—March 14, 2019—the trial judge filed a docket entry in which .
she noted that she was taking the motion qnder advisement as oti that date, and that the parties v;/ere
“given 14 days to submit argument and case law.” Additional orders were entered continuing the
defendant’s jury trial, with each éontinuance noting that it was done on the motion of the defendant,
: with' any delay attributed to the defendant. On March 27, 2019, the‘- defendant filed a brief in
support of the fnotion to suppress. Also on March 27, 2019, the State filed its response to the
» defendant’s motion to suppress.‘ |
927  Onluly 2, 2019, a little over three months after the trial judge received the arguments and
case law of the parties, the defendant filed a ;‘ﬁrst éupplemental brief in support of [his] motion to
suppress,” in which he discﬁssed a recently-filed case from our qoﬂeagues in the First District of
this court. Thereafter, five additional continuances were entered,. with the first three noting, as in
previous continuance orders in this case, that they were done on the motion of the defendant, with:
any delays attributed to the defendant. The fourth continuance noted, with an aste’ris,k, “motion to
suppress under advisement,” and was fol-lowed with a checkmark by a box t}.1a.t~stated"‘Said motion
does toll speedy trial,” and was followed at the bottom with the -statement that the defendant
“announce[é] ready for trial.”. The fifth continuance noted, as in previous continuance orders, that
it wz;s done on the motion of the defendant, with any delays attributed to the defendant, and with
the _notation, at the bottom, that the defendant “announces ready for trial.” ,
128 On Novembér 14, 201 9, the State filed a supplemental response to the defendant’s motion
to suppress, in which it discussed a federal district court case that it believed was relevant to the
defendant’s motion.
929 OnNovember 20, 2019, the defendant filed a “first amendc;d motion to suppress e;/idence.” :
Therein, the defendant argued for the first time that “all searches of the defendant’s cellular ;)hone

were overbroad and not particular enéugh to satisfy the fourth amendment.” Also on November
12



20, 2019, the defendant filed a “second supplemental brief in suppOrt of [his] motion to suppress
evidence.”'Therein, the defendant cited a 2015 federal district court éase that he believed was
relevant to his new argument presented in his first amended motion to suppress, and he attempted
to distinguish the federal case cited by the State in its November.14, 2019, filing. Thereafter, an
order continuing the trial was entered, which noted, as in previous continuance orders, that it was
done on the motion of the defendant, with any delays attributed to the defendant, followed 6n
Jahuary 13, 2020, by a secoﬁd order that again continued the trial, but this time did not specify
whether the continuancé was by agreement or at the recjuest of the defendant, and did not indicate
that the delay was attributed.to the defendant. This continuance also noted, at the bottom, that. the
"defendant “announces ready for trial.” |
930 On January 31, 2020, the defendant’ filed, pro se, a motion to dismiss, in wﬁich he '
contended that his speedy trial rights had been violated. A hearing on his motion was set for April
17, 2020, and additional continuances of his trial were entered. However, in an order filed on April
21, 2020, 1t was noted fhat the hearinvg ori the defendant’s motion “was caf;celled due to COVID-
19,” and was rescheduled for June of 2020. Ultimately, the héaring was held on June 4, 2020..
“ 931  Atthe June 4, 2020, hearing; no testimony was adduced. The parties offered argument, and -
the trial judge then explained her view of the pro;edural posture of the case, and resulting delays.
She stated that the “motion to dismiss completely ignores the fact that trial orders were entered
where the case was continued on the motion of the defendant,” as well as ‘continﬁgnces by
agreement of the parties. She described the motion to dismiss as “not well pled,” and inaccurate in
light of “the entire court file and all the pleadings that were filed in it.” She denied the motton, and
likewise denied the motion to suppress, stating that a written ruling wou__ld follow. With the -

‘agreement of the parties, a tentative trial date of June 15, 2020, was set.
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‘“ﬂ 32 On June 10, 2020, the trival was continued due to an order entered by £h¢ qhief judge of the
circuit, as a result of the CdVID—19‘ pandemic. The trial was reset vfor August 17, 2020. On June
29, 2020, the State ﬁled-an amepded motion in limine, asking. the trial judge to bar, in(er alia,
evidence that while the cése was pending, K.S. gave birth to a child. The motion alleged that the
father of the child was a juvenile at the time Qf conception, that no charges were brought against’
him, and that the birth of the child was irrelevant to the case against the defendant. On July 22,
2020, the trial judge entered an order noting that a hearing had been held that day on the State’s
amended motion in limine, and that the motion was “granted without (;bjection.” The defendant

-has not included a transcfipt of the hearing, or a bystander’s report, in the record on appeal
provided to this court. The July 22, 2020, order also noted that pursuant to the administrative order
issued regarding COVID-19, the defendant’s jury trial was continued until September 21, 2020.
%33 On September 3, 2020, the defendant filed a- motion to continue the trial. A hearing on his

" motion was held on September 9, 2020. At the hearing, the defendant argued that COVID-19 might

limit the jury p‘ool in such a manner that he could not get a féir trial. The State objected to the

continuance, arguing that the defendant’s position was “speculative.” The trial judge denied the
motion to continue. |

q 3‘4 " On September 18, 2020, the trial judge entered a written order in which she notea that the

defendant’s‘ pro se motion to dismiss was adopted by the defendant’s counsel at the previous

hearing on the matter, and was denied, with the present order being entered to further explain her

‘ruling. She made the following findings of fact:

“Qver the course of this case, through June 4, 2020, the Court has helci over a-dozen
hearings, dealing withv numeroﬁs motions, including: three separate motions to suppress
evidence and/or statements with hundreds of pages of attachments aﬁd supplemental

addendums, two motions to dismiss, motions to. compel, motion for bill of particulars,
14
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multiple motions in limine, motion to quash subpoenas, motion for sanctions, motion to
bar evidence, motion for in camera review of records, motion to bar discovery, motion for

release of evidence and motions to continue. On Mafch 13, 2019, this court held a hearing
on a third motion to suppress evidence and statements. On March 27, 2019, parties filed
memorandums of law and briefs for the Court to consider. On July 21, 2019, the defendant
filed a supplemental brief. The State indicated they would file a response and did so on
November 14, 2019. On November 20, 2019, the defendant filed a second supplemental |
response. The defendant filed his motion to dismiss on January 31, 2020, and shortly

thereafter COVID-19 occurred. The Court understands the need to issue timely rulings but

- the law surrounding the issues in the motion to suppress evidence was fluid and the parties

were indicating to the Court they would be supplementing their original briefs, which they

did.
On March 23, 2017, the defendant was charged with multiple counts which included

charges of Aggravated Criminal Sexual Abuse and Criminal Sexual Assault. The first

scheduled trial date for this matter was May 8, 2017. A review of the record indicatesthat -

from 5/8/17 until the date of this hearing 6/4/2020, the defendant has continued this matter, -
on his motion, 27 times. This cause was_con‘tinued by agreement of the parties four times
and has never been continued on motion of the State. The defendant, in his written moﬁon
to dismiss[,] contends that the léngth of time this court had the third motion to suppress
evidence under advisement deprived the defendant of his speedy trial rights. However, the -
defendant completely ignores the fact that he, either on his own motion or by agreement[,]
continued the case through and until June 4, 2Q20.”

On September 21, 2020, the defendant’s jury trial commenced. Prior to taking testimony -

in the trial, the trial judge, at the request of the parties, issued her ruling on the State’s July 12,

15



2018, motion to bar evidence of phone calls (in which, as described above, the State contende;d '
that the defendant purportéd to have evidence, in the form of text messages, that K.S. made a prank
c_all or calls ‘;o the defehdant’s wife), which the trial judge previously had taken under advisement.
With regard to the alleged prank call or calls, she ruled that they would not be allowed because
they were “not relevant,” did not “prove any element of any of the offense[s] or negate any element
of any offense,” and did not “have any béaring on this case” because they “happened a year after
these _alleged incidents occur[ed], and after this case has been charged.” With regard to the text
messages related in time to the call or calls, she ruled that because there were messages directly -
between KS and the defendant, she would allow them to be admitted at trial.

- 936 Because the defendant does not contest the sufﬁéiency of the evidence used at. trial to
convict hirﬁ, we need not discuss his trial in detail, although we note that the State did indeed
adduce at trial sufficient evidence to sustain all eight convictions of the defendant, and that any
- argument to the contrary would fail. Not only did K.S. testify in detail about the facts that supported
each of the eight charges against the defendant, but Officers Bastilla and Donahey also testified
consistently with their earlier testimony at hearings in this ‘cése, and each speciﬁcally testified
about the steps théy took during the investigation. Bastilla also testified about portions of his .
interview with the defendant, which were played for the jury, and Whiqh included discussions with
the defendant about the defendant’s “large volume” of social media communications. with K.S.
prior to the events that led to the charges against the defendant. On both direct examination and -
cross-examination, Bastilla authgnticated copies of many of the messages, which were admitted
into evidence and read to tﬁe jury by Bastilla. On direct examination, he testified that via Facebook' . -
- Messenger, the defendant and K.S. eﬁchanged 575 messages in Jaéuary of 2017, 460 in February

0of 2017, and 132 in March of 2017.
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937 Detective Nicholaus Roberts testified that he was employed by the Granite City Police
Department, and that in Augqu 2018, following his completion of a 40-hour class put on by
Cellebrite, he became a Celiebﬁte certified operator. He testified that he ‘knew that in March 2017,
Donahey had done a “file system extréctioh” on the defendant’s phone, and so in August 2018 he
did a more advanced Cellel;rite extracti(;n,.using their latest software,‘which was called a “physical
extraction.” He testified that the data contained on the phone was the same in August 2018 as .it ’
was in March 2017, but that the physical extraction was “able to get to the memory of the phone
on the most basic level, the binary level,” to take “a complete image of the memory. on the phone,
which has the capability of getting deleted information, hidden information, things like that, and
puts it on the computer and the cofnputer caﬁ change it into a férm where we can actually read it.”
He further testified that by August 2018, “Cellebrite had updated their software to where 1-was
able to get a physical ¢xtraction off the phone, which gave us a lot more data than what Detective
Donahey »\fa's able to do a year-and a half prior.”

- 938 Roberts testified that while reviewing images. recovered by the physical extraction, hé_
discovered an ai)plication on-the phone that was designed to look and function like an ordinary
phone calculator, but that, via a paésword, could be used td hide photos, videos, and other
information. He testified that the physical extraction leci him to nude images of K.S. that had been
~ hidden in this “calculator vault,” which Were the same nude images of K.S. that K.S. had
previously testified ét trial that she sent, at the reqﬁest of the defendant, to the defendant’s phone
by Snapchat. He also testified with.regard to othér communications between the defendant and
K.S. using Snapchat. |

139 v Aleena Hernandez testified that K.S. was her friend, and that in the winter of 2017, they
talked on a regular basis. She testified that K.S. disclosed to her that the defendant had sexually

b3

assaulted K.S. “more than once,” and that Aleena eventually told Aleena’s mother what had
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happened. She subsequently clarified that by the time she told her mother what had happened, K.S.
had already told K.S.’s foster mother about the assaults. Thereafter, the defendant’s wife testified
about the times she met K.S. when K.S. was with the defendant. The State’s final witness was -
Patricia Radcliffe, who teétiﬁed that she was a therapist at Alternatives Counseling Services, where
she worked with, inter alia, victims of sexual abuse. After being tendered, without objection by
the defendant, as an expert in the area of child development and children’s response to sexual
abuse, she testified about the grooming process used by many sex offenders to get close to their
victims, and testified as to the reasons a victim of sexual abuse might continue to have contact -
with the offénder, even after beiﬁg abused, particularly if the victim is vulnerable and comes from
an unstable or chaotic home.

940  Because it is relevant to the issues raised by the defendant in this appeal, we also describe
the following events from thé defendant’s jury trial. During the defendant’s cross-examination of
K.S., he requested a sidebar, outside of the presence of the jury, at which He requested permission
£o play for the jury a copy of a video of K.S. he had obtained from a Facebook account, that was
posted approximately one week prior to the trial, because he believed the video show_ed her to be
“not quiet at all like she’s portrayed herself” when in the courtroom, anZi he believed the jury
should be able to see the difference in her demeanor, as part of their determination of her credibility
as a witness. He conceded that he had not previously disclosed the video to the Stat_e. The State
objected, noting that the video appeared to show K.S. “hanging out with her friends, which is a
completely different scenario than sitting in a courtroom talking about sexual assault.”” Counsel for
the State then added, ‘I would notexpéct her to act the same way she does in a courtroém as with
her friends. I don’t think anyone in this courtroom would act the same way' in the courtroom versus

when you’re hanging out with your friends.”
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9§41 The trial judge denied the defendant’s request to play the video, because “One, it wasn’t

supplied in discovery. Two, it was filmed a week ago..”.She added, “We’re talking about instances

that occurred béck in 2017, and you’re wanting to play a video of her.from a week ago. *** It’s

not relevani to what happened, whether or not the defendant [sexually assaulted] her-or not.” She

also ruled that “as far as someone’s demeanor, I can say everyone in this courtroom acts different

because they’re in a courtroom. It’s a scary place to be. Particulérly sitting on the stand talking

about a sexual experience.” She opiﬁ'ed that the defendant’s request to play the video was “clearly
intended to just smear [K.S.].”

€142 At the conclusion of the trial, the defendant was convicted by the jury of all eight charges

against him. On October 6, 2020, the defendant filed a motion for a new trial, which subsequently

was denied, but which preserved for review by tlhlis court many of the errors alleged by the

defendant in this appeal. On March 12, 2021, following the sentencing of the defendant, the trial

judge entered an order explaining her factual findings and the legal reasoning behind her decision

to deny the defendént’s third motion to suppress evidence and the documents that supplemented

it, which, as explained above, she had previously denied from the bench on June 4, 2020. In her
March 12, 2021, order, she noted that the defendant testified at the hearing on his motion to " -
suppress that “he voluntarily gave the police the passcode to his phone,” and that “Officer Donahey
testified he did not reéall if the [d]efendant gave him the passcode[;] but that he would have been
able to ‘break-into’ the phone using the Cellebrite program without the passcode.” She found that
“[1]ooking at the totality of the circumstances, the [c]ourt finds the givﬁng of the passc;ode, if this
occurred,- was knowing and voluntary,” and “that even if it was not voluntary, the police could
have ran Cellebrite without the passcode and discovered the contents, inévitable discovery.” She
further found that the August 201 8 search of the defendant’s phone was based upon “an objectively

reasonable reliance on a search warrant previously secured for the defendant’s phone,” and that
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“[w]hen View-ing the conduct of the police in this case, there was no reckless disregard of the truth, -
deceit or intentional bad conduct when they ran the updated version of Cellebrite .on the
defendant’s phone,” because they “believed in good faith that because the [d]efendant’s phone had
beén in evidence the entire time, bécause they had obtained a search warrant to search the phone
initially[,j that the search warrant was still valid and an updated version of the'same Cellebrite
program could be ran without securing another search wérrant.” The defendant ﬁléd atimely notice
of appeal. Additiona41 facts will be presented as necessary throughout the remainder of this order.
143 T I1. ANALYSIS
944 On appeal, the defendant contends the trial judge erred when she (1) denied the defendant’s
third motion to suppress évidence, (2) denied his January 31, 2020, motion to dismiss for lack of
a speedy trial, (3) granted the State’s motion to bar evidence of certain phone calls and texts that -
the defendant maintains should have been admitted, (4) denied the defendant’s motion in limine

, thatv attempted to bar evidence of his extramarital affairs, (5) allowed at trial evidence of one of his
extramarital affairs, while denying video evidence and other evidence: about K.S.' -that the
defendant wished té introduce, and (6) allowed evidence on the charges of child pornography that
the defendant was being tried upon. We address each of these confentions in turn. We note, at the
outset, that a trial judge’é decisions may be affirmed on any basis supported by the record on. - -
appeal. See, e.g., People v. Burns, 2020 IL App (3d) 170103, § 32.

945 With regard to his contention that the trial judge erred when she denied his third motion to
suppress evidence, the defendant argies that the trial judgé “should have found that the PIN [té _

vthe defendant’s cell phone] was obtained in contravention of”” his constitutional rights because he - -

had not received Miranda warniﬁgs “before the detectives questioned him about his PIN and-
access to his phone:” He further contends that he‘ was “compelled” fco disclose his PIN. The

defendant asserts that “access to his cellular device could not have been gained without the PIN,”
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and that accordingiy, “all evidence seized from his cellular device should have been suppressed.”
The defendant further contends that “the warrant in this case was facially overbroad and exceeded
the probable cause to support it,” which is another reason that the. trial j\_ldge “erred in not
suppressing the evidence obtained by the search.” With regard to the August 24, 2018, analysis of |
the contents of his phéne, the defendant contends this analysis constituted a “second search” for
which no new warrant was ever obtained, and which was not covered or authorized in any way by
the first warrant. The defendant notes that the first warrant méntioned looking only for-evidence
of aggravated criminal sexual assault, not child pornography, and posits that therefore the August
24, 2018, search was related to a “subsequent crime” rather than the offense already under
investigation, and therefore was not permissible. In making these arguments, the defendant does
not discuss in detail the burden of proof on a motion to suppress evidence, or the proper standard
of review, both of which we describe below, and does not acknowledge thét the trial judge made
findings of fact as to many of the pqints he raises related to this issue.
9§46 The State responds that the defendant’s issues related to the initial search of his phone fail
because (1) that search “did not exceed the parameters of the warrant,” which “was sufficiently
particular,” (2) the defendant admitted that hé volunteered to investigators the PIN number to his
phone because he believed a search of his phone would exonerate him, and (3) the police could
have obtained the information on his phone even without his PIN. The State further responds that
the defendanf’s issues related to the “second search” of his phone fail because (1) tflat search “did
not exceed the scope of the original warrant,” (2) applicable case law holds that ‘the fourth
amendment does not subject data searches to any rigid time limit [because] they may involve much
more information;than an ordinary document search and require more preparation and a greater
degree of care in their execution,” and (3) “the images of child pomégraphy found during the

second examination were admissible under the plain-view doctrine.” The State, in so arguing,
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provides analysis and case law, including the recent Illinois Supreme Cour; opinion in People v..
McCavitt, 2021 IL 125550, that distinguishes the points of authority relied upon by the defendant.
The State also points to the testimony from police at trial that no PIN was required to access the
phone, and contends that onée K.S‘. repofted the defendant’s crimes, “there was gufﬁcient evidence
to seize [his] phone as evidence.” The State asserts that because whén police “later did the physic.al
extraction on [his] phone,” they did so in a maﬁner fhat did not require a PIN or password, “all the
information on [his] phone would have inevitably been discovered.” With regard to the August ‘24, :
2018, examination of the defendant’s phqne, the State argues that, pursuant to the principles put
forward by the Illinois Supf_eme Court in McCavitt, “it is clear that the second look at [the]
_ defehdant’s cell phone with updated software was not an unreasonable search,” and “tt]he warrant
fqr [the] defendant’s cell phone was sufficiently particular and was reasonable.’; The State rejects
the defendant’s contention that the second examination had anythinvg‘ to do with searching for
evidence of a “subsequent crime,” instead arguing that “[t]he second look at [the] defendant’s
phone was looking for exactly the same thing as the first look at his phone—evidence of criminal
sexual assault,” and that pursuant to McCavitt, there is no error if authorities are “reasonably
revieWing data for evidence of one crime énd happen[ ] to view dafa implicating [é] defendant in.
other criminal activity.”

"947 In reply, the.defendant asserts thét he was in fact “compelled” to’turn over ﬁis PIN to
-authorities, who he alleges told him that his phone might become inoperable if he did not give
them the PIN and they had to “crack” it. He claims that in light of this, he should have been given-
Miranda warnings before the authorities again asked for his PIN code. The defendant reiterates
his contention that the Warrant was not sufficiently particular, arguing that it was overly broad
because it requested; inter alia, “all data within, and any data within” the phone, and “any or all”

things that were “used in the commission of or may constitute evidence of the offense(s) in .
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connection with which this warrant is.i‘ssued, being Criminal Sexual Assault.” The defendant also
provides legal analysis in an attempt to disvtinguish MecCavitt from this case, and cohtends that
overall, the w;clrrant “exceeded the probable cause to support it.”
748 The defendant also argues. that the “second search” in this case Was not permissible,
MecCavitt notwithstanding, because unlike in McCavitt, thev“second search” in this case “was not
é search for evidence contained in the warrant” but was instead a search “for evidence of child
pornography.” The defendant provides no factual support for thié assertion. The defendant further
‘argues that the question of the timeliness vof the “second search” is also distinguishable from
McCavitt, because unlike in that case, in this case he asserts that he “has claimed prejudice by the
17-month delay of the second search and that the police department acted in bad faith.” However,
nowhere in‘ his briefs does he provide any evidence, or argument, of prejudige asa refsult of the 17-
month delay between the first search and the second one, and nowhere in his briefs does he provide’
evidence and argument that the Granite City Police Department acted in bad faith in this case. Aé
in his initial brief, at no poi.nt in his reply brief does the defendant discuss in detéil the burden of
proof on a motion to suppress evidence, or the proper standard of review, both of which we
describe belovv., and he again does not acknowledge that the trial judge made findings of Ifact as to
many of the points he raises related to this issue.

149 We turn now to the law -applic’able to the defendant’s first issue. on ;ppeal. When a . .
. defendant files a motion to suppress evidence, that defendant bear_s the burden of proof with regard
to that motion. See, e.g., People v. Woods, 2019 IL App (5th) 180336, 9 27. If the defendant is
able to make “a prima facie showing that the evidence to which the defendant objects was obtained
in an illegal search or seizure, the burden then shifts to the State to provide evidence to counter the
prima facie case.” Id. The ultimate burden of proof, however, always remains with the defendant.

Id. As the Illinois Supreme Court recently reiterated in People v. McCavitt, 2021 TL 125550, 9 53,
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the well-established standard of review when a defendant appeals the denial of a motion to
suppress evidence is two-fold. We review the trial judge’s findings of historical fact for clear error,
giving due weight to any inferences drawn from those facts by the trial judge. /d. We defer to the
factual findings, and will reverse them only if they are against the manifest weight of the evidenceT
Id.‘A trial judge’s factual finding is against the manifest weight of the evidence only if the opposite
conclusion is clearly evident, or if the finding is arbitrary, unreasonable, or not based on the
evidence. People v. Cardona, 2012 IL App (2d) 100542, 9 36. Reviewing courts employ this
deferential standard for factual issues because the trial judge “is'in a better position to determine
the weight and credibility of the witnesses, observe their demeanor, and resolve conflicts in the
-witnesses’ testimony.” People v. Cash, 396 Ill. App. 3d 931, 938 (2009). If a reviewing court
accepts the trial judge’s factual findings, the reviewing court will then review de novo whether
suppressié’n 6f the evidence is warranted under those facts. /d: The reviewing court, however,
remains frée to éngage in its “own plenary review, assessing the facts in relation to the iésues -
‘presented and drawing [its] own conclusions when deciding what relief is warranted.” Id. at 938-
39. |
€50 In this case‘, a number of facts are in dispute with regard to the first issue raised by the.
defendant. As explained above, the defendant makes the foliowing assertions of fact on appeal:
(1) he had not received Mi‘raméa warﬁingq “before the detectives ;]uestioned him' about his PIN
and access. to his phone,” (2) he was “compelled” to disclose his PiN, (3) “access to his cellular
device could not have been gained without the PIN,” (4) the Granite City Police Department gcted
“in bad faith in this case, and (5) the “second search” was specifically a search for evidence of a
“subséquent crime” (child .pofnography), rather than a.search for more evidence of the crimes

~already charged.
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51 The trial judge did not make any factual findings as to whether the defendant received -
Miranda warnings before he was asked about his PIN and access to his phone, but it is clear from
a review of the record that the defendant’s factual assertion is not rebutted by the record, as tﬁere
is no evidence in the record that any officer gave the defendant Miranda warnings prior to
Ijetectivé Bastilla giving him warnings the day after his arrest, just prior to Detective Bastilla’s
formal interview with him. We discuss the relevance of the defendant’s factual assertion in more
detail below.

952 Notwithstanding the lack of a factual finding on the’foregoing, the trial jnge did find, as
a factual matter, that the defendant testified at the hearing on his motion to suppress that “he
voluntarily gave the police the passcode to his phone,” and that “Officer Donahey testified he did
not recall if the [d]efendant gave him the passcode[,] but that he would have been able to ‘break-
into’ the phone using the Cellebrite program without the paéscode.” She found that “[1Jooking at
the totality of the circumstances, the [c]ourt finds the giving of the passcode, if this occurred, was
knowing and voluntary,” and “that even if it was not véluntary, the police could have ran Cellebrite .
without the passcode and discovered the contents, inevitable discovery.” She further found that the
August 2018 searcﬁ of the defendant’s phone was basgd ﬁpon “an objectively reasonable reliance -
ona sea.rch warrant previéusly secured for the defendant’s phone,” and that “[w]hen viewing the
conduct of the police in Ithis ciase, there was no reckless disregard‘of the truth, deceit or intentional
bad conduct when they ran the updated version of Cellebrite on the defendant’s phone,” because
they “believed in good faith that because the [d]efendant’s phone had been in evidence the entire
time, because they had obtained a séarch warrant to search 'the phone initiallyl[,] that the search
wérrant was stiu valid and an updated version of the same Cellebrite program could be ran without ,

securing another search warrant.”
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€53 With regard to her factual fmdingu that the defendant testified at the hearingon his motion .
to suppress that “he voluntarily gave the police the passcode to his phone,” it is indisputably true
that on cross-examination, the defendant did agree that he voluntarily gave his PIN to Donahey,
and that he also testified on cross-examination that Donahey did not threaten ‘him or harm him in
any wéy. Although it is also true that ‘the defendant 'testiﬁed on direct examination that after
Donahey asked for the PIN, the defendant “hesitate.d,"’ and told Donahey that he’did not feel
comfortable, but that hé would give it to Donahey if Donahey needed it and if it would help the
défendant get out of the holding cell, this testimony does not directly contradict his testimony that
he voluntarily gave the PIN to Donahey. Thé defendant never testified that he was “compelled” or.
otherwise forced to give the PIN, and accordingly there is no testimony to support the defendant’s.
assertion on appeal that he was “compelled” to provide the PIN. Moreover; as explained above, it
was the province of the trial judge to resolve any conflicts, or potential conflicts, in the testimony,
and it is clear that she believed the defendant’s testimony on cross-examination that he voluntarily
gave Donahey the PIN was'more,credible than any possibly contradictory testimony on direct
examination. The opposite conclusioﬁ to her factual finding is not clearly evident, nor is her finding
arbitrary, unreasonable, or not based upon the eVidence.lAccordingly, as ,éxplained abOQe, it (is not
against the manifest weight éf the evidence, and we will defer to it.
954 Moreover, the trial judge’s factual finding is, as the State suggests on appeal, also supported
| by the.defendant’s statement in his August 29, 2018, motion “that at the time of his arrest-[he]. -
-voluntarily gave all pin codes and passwords to the police for his cellular devices /and Nest
accounts. His intent was to allow the police to thoroughly ex.amine all cellular dafa with the beliefv
that after doing so his name would be cleared.” This statement} reveals, unequivocally, that the
- defendant’s decision to give his PIN to police at the time of his arrest was a voluntary, strategic,

and intentional decision. It demonstrates that at the time of his arrest, either (1) he truly believed
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there was no incriminating evidence on the phone, perhaps because he believed he had succeésfully
deleted it all; or(2) he believed that to the extent that there still was incriminating evidence on his
phone of his relationship with K.S.—_—iﬁcluding, inter alia, the nude photos of K.S. that were in fact
still on the phone at that time—he had adequately hidden the incriminating photos in the

“calculator vault” application that was élesigned expressly for the purpose of hiding images and

other materials, and that therefore the police would not find the evidence and the defendant’s

“name would be cleared.” Either way, his choice was clearly voluntary, strategic, and intentional.

The fact that thg police ultimately were able to find the evidence the defendant had hidden in the
“calculator vault”v does not somehow retroactively invalidate tfxe consent he granted to authoritiés

“to thoroughly examine all cellular data with the belief that after doing so his name would be
cleared.” We note as well that on August 29, 2018, the trial judge, by’do.cket entry, noted that a
hearing had been held on the motion in which the defendant made the foregoing statement, but the

defendant has failed to provide a transcript of that hearing, or a bystander’s report, in the record

on appeal. Thus, although the docket entry notes that né testimony was taken at the hearing, and

‘that the defendant was not present, we have no way of knowing what argument was presented by

the State or by the defendant’s ‘attomey at the hearing.

955 Because, for the above reasons, We.feject the defendant’s factual assertion that he was -
“compelled” to reveal his PIN code in this case, and instead conclude that he voluntarily revealed
it, we find inapposite the case advanced by the defendant in suppoff of his argument—~People v.
Spicer, 2019 IL App (3d) 170814, q 13-25—which, unlike this case, involved a situation in which
the State asked the trial court to compel the defendant to unlock his lawfully-seized telephone, fhe
tfial court denied the request to compel, and our colleagues in the Third District of this court upheld
the trial co'urt’s‘denial, reasoning that compelling a defendant to éupply the defendant’s passcode

to unlock a cell phone implicates the defendant’s fifth amendment right against self-incrimination. -
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In addition to Spicer being factually distiﬁguishableufrom this case, and therefore ”inapplicable, for ;-
the above reasons, we note as well that a recent decision from our colleagues in the Fourth District .
| of this éouﬁ——People v. Sneed, 2021 IL App (4th) 210180, 99 59;‘63——has called into question the

validity of the reasoning Qf the Spicer court, and has held instead that requiring a defendant to,
unloék a ceil phdne, or pfovide a passcode PIN to unlock that .phone, does not compel that
defeﬁdant “to provide testimony within the meaning of the fifth amendmeﬁt.” However, due to oﬁr
factual finding, we need not weigh in on the relative merits of Spicer and Sneeg’, and therefore
decline to do so.
956 = With regard to the defendant’s factual asserfion on appeal that “access to his cellular device -
could not have been gained without the PIN,” the trial judge’s finding that “Officer Donahey
testified he did ﬁot recall if the [d]efer;dant gave him the passcodel[,] 'but thaf he would have been -
able to ‘break-into’ the phone using the Cell.ebrite program without thé passcode” was indisputably
correct as well, as Donahe_y did so testify. Ih fact, Donahey testified unequivocally, multiple times,
that he could have accessed the phone without the defendant’s PIN. This testimony was never
directly rebuttéd, although the defendant testified that to his knowledge, the phone could not be
accessed without the PIN. Again, it was the province of the trial judge to resolve any conflicts in
the testimony, and it is clear that she believed Donahey, not the defendant, and relied upon a factual
finding that Donahey’s testimony 'was truthful and correct to support her conclusion that the police
could have used Cellebrite to access the defendant’s phone even without a PIN. The opposite.
concilusion to her factual ﬁﬁding is not clearly evident, nor is her finding arbitrary, unreasonable,
or not based upon the evidence. Accordingly, as explained above, it is not against the manifest
weight of the eyidenpe, aﬁd we will defer to it. |

9157 With regard to the defendant’s factual assertion that the Granite City police agtéd_in bad

faith with regard to the “second search” in this case, the trial judge found that the August 2018
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search of the defendant’s phone was based upon “an objectively reasonable reliance on a search
warrant previously secured for the defendant’s phone,” and that “[w]hen viewing the conduct of
the poiice in this case, there was no reckless disregard of the truth, deceit or intentional bad conduct
when they ran the updated version of Cellebrite on the defendant’s phone,” because they “believed
in good faith that because the [d]efendant’s phone had been in evidence the entire time, because
they had obtained a search warrant to search the phone initially[,] that the search warrant was still
valid and an updated version of the same Cellebrite program could be ran without securing another
search warrant.” With regard to these findings that the police did not act in bad faith, the opposite
conclusion is not clearly evident, nor are the findings arbitrary, unreasonable, or not based upon
the evidence. Accordingly, as explained above, they are not against the manifest weight of the
evidehce, and we will defer to them.

58 Moreover, nowhere in his briefs on appeal has the defendant provided even a scintilla of -
evidence, or argument related to that evidence, regarding how he was prejudiced by the 17-month
delay in this case, and he has provided no evidence or argument on appeal in support of his -
unsubstantiated assertion that the police acted in bad faith in this case, both of which therefore
amount to nothing more than speculation by the defendant on appeal. Such speculation is not
sufficient to-provide a factual basis for his claim, which would therefore fail even if this court were -
to employ a de n.oi)o review of the claim, because, as explained above, when a defendant files a
motion to suppress evidence, that defendant bears the burden of proof with regard to that motion.
See, e.g., Woods, 2019 IL App (5th) 180336, 9 27. If the defendant is able to make “a prima facie
showing that the evidence to which the defendant objects was obtained in an illegal search or
seizuré, the burden then shifts to the State to provide evidence to counter the prima facie case.” 1d.
The ultimate burden of proof, however, always remains with the defendant. /d. In this case, with

regard to this claim, the defendant has failed with regard both to his initial burden, and his ultimate
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burden. In addition, it is well-established that a claim on appeal that is not supported by evidence -
and argument is forfeited. See Ill. S. Ct. R. 341(h)(7) (eff. Oct. 1, 2020) (argument must contain
the contentions of the appellant, the reasons therefor, and the citation of authorities; points not
argued in an opening brief are forfeited and shall not be raised in the reply brief, in oral argument, .
or in a petition for a rehearing). Moreover, contrary to the unsupported insinuations of the
defendant, when the efforts of the police, and the State, in’ this case are reviewed in their entirety
in the record on appeal, there is nothing to suggest that either ever had any motive other than the
proper investigation and prosecution of serious crimes of a sexual nature that involved the
exploitation and victimization of a vulnerable 13-year-old child.

459 With regard to the defendant’s factual assertion that the “second search” was conducted
specifically to seek out evidence of crimes.different from those already charged—a theory the
 defendant alluded to in his January 29, 2019, motion to suppress evidence when he noted that a
second search warrant was never obtained, and that the first warrant allowed “a search for only
evidence related to criminal sexual abuse, not child pornography”—the defendant certainly had
the opportunity, at the March 13, 2019, hearing on that motion, to subpoena and question police
witnesses in an effort to develop such a theory. He did not do so. In fact, not a single question was
asked of law enforcement witnesses by. the defendant during that hearing about his theory that the
“second search” was conducted to seek out evidence of crimes other than those already charged.
Thus, there is no factual evidence in the record to support the defendant’s theory, and we decline
to indulge a theory that is based purely upon speculation, particularly where the opportunity to
develop the theory in the trial court existed and was not utilized. Again, as explained above, when
a defendant files a motion to suppress evidence, that defendant bears the burden of proof with
regard to that motion. See, e.g., Wood&, 2019 IL -App (5th) 180336, q 27. If the defendant is able

to make “a prima facie showing that the evidence to which the defendant objects was obtained in
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an illegal search or seizure, the burden then shifts to the State to provide evidence to counter the
prima facie case.” Id. The ultimate burden of proof, however, always remains with the defendant.
Id. In this case, with regard to this claim too, the defendant has failed with regard to both his initial
burden and his ultimate burden.

60 When the defendant’s unsupported theory is discarded, the only reasonable conclusion is
that the purpose of the “second search” was to look for, as the State aptly puts it, “exactly the same
thing as the first look at his phone—evidence. of criminal sexual assault.” As the State also
correctly notes, pursuant to McCavitt and the well-established precedent cited therein, under the
plain view doctrine the\re is no error if authorities are reasonably reviewing data for evidence of
one crime-and happen to view data implicating a defendant in other criminal activity. McCavitt,
2021 IL 125550, 91 109-15. We conclude that is what happened in this case.

961 Because we have accepted the factual findings of the trial judge that are described above,
we review de novo whether suppression of the evidence is warranted under these facts. See, e.g.,
Péople v. Cash, 396 1ll. App. 3d 931, 938 (2009). We begin with the defendant’s strictly legal
claim that the search warrant in question was “overly broad” because it requested, inter alia, “all

data within, and any data within” the phone, and “any.or all” things that were “used in the.

commission’ of or may constitute evidence of the offense(s) in connection with which this warrant -

is issued, being Criminal Sexual Assault.” We agree with the State that United States v. Bishop,
910 F.3d 335, 336 (7th Cir. 2018), is dispositive of this claim... Therein, the federal Seventh Circuit
Court of Appeals ruled that a search warrant that authorized officials to search the defendant’s cell
phone and to seize “ ‘any evidence (including all photos, videos, and/or any other digital files,
including removable memory cards) of suspect identity, motive, scheme/plan along with DNA -
evidence of the crime of Criminal Recklessness with a deadly weapon which is hidden or secreted

[in the cellphone or] related to-the offense of Dealing illegal drugs’ ” was permissible. /d. The
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court ruled that the warrant was not “too general” for fourth amendment specificity purposes ..
simply because it allowed “the police to look at every file on [the defendant’s] phone and decide
which files satisfy the description.” Id. The court reasoned that “specificity is a relative matter,”
and that a warrant will be found to be “too general” only in cases where “some more-specific
alternative would have done better at protecting privacy while still permitting legitimate
investigation.” Id. at 337. The court added that “a warrant need not be more specific than
knowledge allows,” and that as long as a warrant is as specific as the known facts and
circumstances allow, “[t]he Constitution does not require more.” Id. at 338. In this case; the
defendant has presented no argument on appeal that there were facts or circumstances known to
the police at the time they sought their warrant that required them to be more specific in their
description in the warrant. Accordingly, the defendant has forfeited consideration of any such
argument. See Ill. S. Ct. R. 341(h)(7) (eff. Oct. 1, 2020) (argument must contain the contentions
of the appellant, the reasons therefor, and the citation of authorities; points not argued in.an opening
brief are forfeited and shall not be raised in the reply brief, in oral argument, or in.a petition for a
rehearing)..

€962 Although the defendant asks this court to rely on United States v. Winn, 79 F. Supp. 3d
904, 919 (S.D. I1l. 2015), rather than Bishop, the defendant does not explain how a federal trial

court memorandum and order such as the federal district court order in Winn can take precedence

over a later-issued decision of a federal appellate court, such as the Bishop decision of the Seventh - - -

Circuit Court of Appeals. Instead, he erroneously claims in his reply brief that Bishop and Winn
are both federal district court orders. Moreover, the State is correct that decisions such as Winn
that are issued by “federal district courts are not binding upon state courts and are, at most,
persuasive authority.” Rockford Police Benevolent & Protective Ass’n v. Morrissey, 398 Il1. App.

3d 145, 153'(2010). In any event, we agree with the reasoning of the Bishop court, and conclude
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that because the language in the warrant in this case is certaiﬁly_ no more broad than that in Bishop
(which, we reiterate, allowed authorities“‘to look at every file on [the défendant’s] phone” to search
for evidence related to the crimes listed in the warrant (see 910 F.3d at 336)), there is no merit to
the defendant’s claim that the warrant in this case was overly broad, or somehow morphed into an
i\mpermissible “general warrant.” With regard to the defendant’s related claim that the warrant
“exceeded the probable cause to support it,” in support of this claim the defendant relies upon the
Winn reasoning, which we have already rejected. lMoreover, as a factual matter, there was ample
. probable cause, following K.S.’s report of the crimes committed by the defendant against her, to
support the issuance of the warrant in this case.

963 Withregard to the defendant’s legal claim that the August 24, 2018, analysis of the contents
of his phone was a “second search” for which no new warrant was ever obtained, and which was
not covered or authorized in any way by the first warrant (because the first warrant mentioned
1ooking only for evidence of :aggravated‘criminal sexual assault, not child pornography), the State
claims that McCavitt is dispositive. The defendant disagrees. Applying fhe factual findings of the . -
trial judge in this casé, as well as our other findings above, to the legal principles set forth by the
Illinois Supreme Courtin McCavitt, we agree with the State. We first note that McCavitt inlvolvedi
a computer,I rather than a cell phone. 2021 IL 125550, 4 1-2. However, we agree with the State—
and the defendant does not disagree in his briefs on appeal—that a cell phone is essentially a
“minicomputer,” and that accordingly the same analysis applies to both types of electronic devices.
See, e.g., Riley v. California, 573 U.S. 373, 393 (2014) (many cell phones “are in fact
minicomputers that also happen to have the capacity to be used as a telephone,” and that have
“immense storage capacity”). The McCavitt court began with the premise—for which it cited a
recent en banc decision from the Michigan Supreme Court—*“that a search of an electronic storage

device pursuant to a warrant must be reasonably directed at obtaining evidence relevant to the
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criminal activity alleged in the warrant,” and that accordingly, “[a] search of digital data that is
directed instead at uncovering evidence of criminal activity not identified in the warrant is
effectively a warrantless search that violates the fourth amendment absent some exception to the -
warrant requirement.” 2021 IL 125550, 9 5.

464 The McCavitt court noted that the first search warrant complaint in the matter on appeal
before the McCavitt court “alleged that digital evidence of criminal sexual assault could be found -
on [the] defendant’s cellular phone,” and that therefore “the warrant authorized the seizure of ‘any
electronic media cable [sic] of video/audio recording’ and ‘any electronic storage media capable
of stor[ing] pictures, audio or video.” ” Id. 9. 14. The court further noted that the first warrant also
authorized, inter alia, the seizure of “any additional items of evidentiary value.” Id. The court then
noted that a second search warrant was obtained, which authorized authorities “to search the
[defendant’s] computer for ‘any and all digital images, including, but not limited to JPG, GIF, TIF,
AVI, MOV, and MPEG files’ and ‘any evidence ef” the offenses of (1) aggravated criminal sexual -
assault, (2) unlawful restraint, and (3) unauthorized video recording and live video transmission.” ”
Id. 919. The court further noted that “[tlhe warrant authorized a search of ‘a.ny and all
stored/deleted data to determine which particular files are evidence or instrumentalities of criminal
activity.” ” Id. The police officer who examined the defendant’s ‘computer “made an exact,
unalterable digital copy of its contents” (id.  21), which was examined by police on two separate -
occasions. Id. 9922, 25-26. During the second search, images that appeared to be- child
pornography were discovered, and the officer who discovered them then suspended his search-and
applied for another warrant to further examine the computer’s contents for more evidence of child
pornography. Id. § 26.-Once that warrant was obtained, police searched the computer again and

found more evidence of child pornography. Id. 4 34-35.
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965 Thereafter, the defendant was tried and convicted of several counts of child pornography.
Id. §43. On appeal from those convictions, the McCavitt court considered, inter alia, the “scope”
of the warrant at issue (id. 9 89-104) and the timeliness of the second examination of the déta .
found on the defendant’s computer. Id. 99 105-08. With regard to scope, the court began with the
longstanding principle tl;at a search warrant need not contain a minute and detailed description of
the property- to be seized, but that the property must be so definitely descfibed that the officer
making the search will not seize the wrong property. Id. § 89. Ultimately, the court did not find
that the warrant authorizing authorities to search for “ ‘any and all digital images, including, but
not limited to JPG, GIF, TIF, AVI, MOV, and MPEG files’ ” (id. § 102) was problematic (which
we note, is-consistent with the finding in Bishop, discussed above), and did not find that the search
exceeded the scope of the warrant, because under the circumstances it was clear that the police
officer in question “did not engage in a fishing expedition” such as occurs if an officer
“purposefully searches for evidence of a crime other than the one identified in the warrant.” Id.
99 103-04.

166 With regard to the timeliness of the- second.examination of the data found on the -

defendant’s .computer, the court did not find .the eight-month delay between the searches to be: =

unreasonable, noting that “the_fourth amendment does not place explicit limits on the duration of
any forensic analysis authorized by a warrant.” Id. § 106. The court further noted that “[a} search
of digital data that takes several years may be reasonable as long as the search ends before trial
kand does not exceed the scope of the original search warrant.” Id. 9 107 (citing United States v.
Johnston, 789 F.3d 934, 942-43 (9th Cir. 2015)). The court also found the delay to be reasonable
because there was no evidence that (1) pfobable cause for the warrant had lapsed, (2) the defendant

had been prejudiced by the delay, or (3) the police acted in bad faith. /d. § 108. With regard to

L
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probable cause lapsing, the court noted that such was not possible in the case before it, because
the data in question “remained secured and unaltered” while in police custody. /d.

67 As noted above, in his reply brief, the defendant attempts to distinguish McCavitt by
claiming that, unlike in McCavitt, the “second search’ in this case “was not a search for evidence
contained in the warrant” but was instead a search “for evidence of child pornography.” We have
already determined that there is no support in the record for this factual assertion. He further claims
that the question of the timeliness of the “second search” is also distinguishable from McCavitt,
because unlike in that case, in this case he asserts that he “has claimed prejudice by the 17-month
delay of the second search and that the police department acted in bad faith.” We have already
determined that there is no support in the record, or his briefs on appeal, for either of these
assertions of fact as well.

968 To the contrary, based upon the factual findings of the trial judge which we, as described
above, accept as true because they are not against the manifest weight of the evidence, and our
other findings above, the defendant’s attempts to distinguish McCavitt fail. As in McCavitt, in this
case, when we review de novo whether suppression of the evidence is warranted in light of the
trial judge’s historic-al findings of fact, as well as our other findings above, we are led to conclude
that (1) the “second search” of the data on the defendant’s cell phone was for evidence of the
crimes alleged in the search warrant, not “subsequent” or different crimes of child pornography,
and thus the search was authorized pursuant to the warrant and no additional warrant was required,;
(2) the police did not act in bad faith; (3) the defendant did not demonstrate that he was prejudiced -
by the 17-month delay; and (4) probable cause could not have lapsed, because the defendant’s cell .
phone was “secured and unaltered” in the Granite City Police Department evidence vault at, all
relevant times. Accordingly, the defendant’s argument on appeal does not provide a basis for us to

conclude that the trial judge erred when she denied the defendant’s third motion to suppress
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evidence, because he has not shown that either the search warrant in this case, or the actions of
police pursuant to the warrant, were in any way flawed.

69 We return now to the relevance of the defendant’s factual assertion that he had not received
Miranda warnings “before the detectives questioned him about his PIN and access to his phone.”
As discussed above, the trial judge did not make a finding of fact with regard to this point, and as
also discussed above, the record does not rebut the defendant’s factual assertion, as there is no
evidence in the record that any officer gave the defendant Miranda warnings prior to Detective
Bastilla giving him warnings the day after lis arrest, just prior to Detective Bastilla’s formal
interview with him. However, because we have concluded, directly above, that the search warrant
issued and executed in this case was legally sufficient, and because we have concluded that the
trial judge’s factual finding that no PiN was required for the police to access the defendant’s cell
phone was correct, it is of no consequence if the defendant did not receive Miranda warnings
before he was asked about his PIN and access to his phone. Pursuant to the doctrine of inevitable
discovery, evidence that might otherwise be excluded from trial may be admitted if the State can
demonstrate that the evidence would inevitably have been discovered, notwithstanding any alleged -
police error-or misconduct. See, e.g., Burns, 2020.IL-App (3d) 170103, 9 48. In this case, armed
with the aforementioned legally-sufficient search warrant, and with or without the defendant’s -
PIN, the police could have, and would have, accessed the defendant’s phone and discovered all of
the evidence that he seeks to suppress. Thus, for all of the aforementioned reasons, the trial judge
did not err when she denied the defendant’s third motion'to suppress evidence.

70 With regard to the second issue raised in this appeal—that the trial judge erred when she
denied the defendant’s January 31, 2020, motion to dismiss for lack of a speedy trial—the
defendant contends that although it is true that in general, delays occasioned by-a defendant’s filing

~ of a motion to suppress evidence are to be attributed to the defendant for purposes of tolling' the -
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speedy trial requirements, in this case, the trial judge took such a long time to issue her ruling on
his third motion to suppress evidence that this court “should reverse and dismiss the case against”
hlim. The defendant attempts to invoke, inter alia, federal law, related to federal regulations, and
state law from other jurisdictions, as well as from Illinois, to buttress his claim that when a motion
to suppress evidence is taken under advisement for a lengthy period of time, at least some of the
resulting delay should not be attributed to the defendant for speedy trial purposes. The defendant
also contends that under the Illinois statutory speedy trial provisions for persons—such as
himself—who were out on bond the entire time prior to trial, this court should find a speedy trial
violation because he does not believe it is clear from the record that he agreed to many of the
delays that were attributed to him. In making these arguments, the defendant does not discuss in
detail the proper standard of review, which we describe below, and does not acknowledge that the
trial judge made findings of fact as to whom the delays were attributable in this case.

71 The State responds that the defendant has failed to meet his burden to show that the trial
judge erred because, inter alia, (1) “the record readily establishes that defense counsel agreed to
every delay of the trial, from May 8, 2017, through the denial of his pro se motion to dismiss, all
the way until the day his trial started,” and (2) “this case was delayed by the emergency of the -
worldwide COVID-19 pandemic, which caused delays in jury trials, which further tolled the
speedy trial clock.” The State asserts that. case law is clear that “to show a violation of his speedy
trial right, a defendant must show that he did not cause or contribute to the delays,” and that in this .
case, the record on appeal simply does not support the defendant’s position. The State contends
that when the record on appeal is examined in conjunction with relevant case law regarding to
which party a delay must be attributed, it is clear that the “defendant is responsible for all but 47
days of the delay in this case,” which means that there was no speedy trial violation in this case.

In particular, the State notes case law that “[a] defendant is considered to have occasioned a delay
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when he requests a continuance, agrees to a continuance, or when his actions otherwise cause or
contribute to the delay,” and that such actions by the defendant are the reasons for the delays he
attempts to avoid in this case. The State adds that under the same case law, “[d]elay cannot be
attributed to a defendant only when the record is silent or the defendant fails to object to a delay
requested by the State,” and that here, “the record is not silent as to defendant’s agreement to (or .
request for) any-of the continuances,” and “the State'did not file any requests for continuance
which would have delayed [the] defendant’s trial.” The Staté rejects the defendant’s argument that
the trial judge’s delay in issuing a ruling on the defendant’s third motion to suppress evidence was
' unreasonable, and notes that in any event, if the defendant wished to invoke his speedy trial rights,
“objected to further continuances[,] *** insisted on a decision on the motion to suppress which
was under advisement[,] or if he was ready to go to trial without a ruling on that motion, [he]
should have made a record,” which he did not.

972 In reply, the defendant reiterates his contention that the trial judge’s delay in issuing a
ruling on his motion to suppress was unreasonable, and that accordingly, at least some of that delay
should not be attributed to him and_ should instead be consi(/iered as proof that his speedy trial rights
were violated. He thereafter contends that the “entire time the motion was under advisement should
not be attributed to” him, bec‘auée the length of time was, again, “unreasonable.” He also disputes
the State’s position that he asked for or agreed to almost all of the continuances, and contends that
any announcement by a defendant that the defendant is ready for trial must be construed strictly as
an objection to any continuances, notwithstanding the absence of a record showing that he actually
made any such objections in the trial court: He cites no case law in support of this proposition. He -
contends that the State misinterprets his argument, and that in fact his argument is “that his
constitutional right to a speedy trial was violated by the unreasonable delay in resolving [his]'

[m]otion to [s]uppress.” The defendant does not directly address the State’s contention-that during
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the time the motion to suppress was under advisement—which, as explained above, is the period
of time that the defendant claims in his briefs was unreasonable—the defendant made no efforts
to expedite the trial judge’s ruling on his motion, did not inform the trial judge that he wished to
go to trial without a ruling on the motion, and did not make any type of speedy trial demand, on -
the record, during that time, aside from his announcement that he was ready for trial, and his
counsel’s subsequent adoption of his pro se motion to dismiss. As in his initial brief, at no point
in his reply brief does the defendant discuss in detail the proper standard of review, or acknowledge
the findings of fact made by the trial judge with regard to this issue in this case.

73 We turn now to the law applicable to this claim. Criminal defendants in Illinois have both
constitutional (federal and state), and statutory, rights to a speedy trial. People v.- Sykes, 2017 IL -
App (Ist) 150023, 9 35. In this case, the defendant asserts both. With regard to our standard of -
review, a trial judge’s findings of fact on a defendant’s speedy trial claim are reviewed under the
manifest weight of the evidence standard. /d. As noted above, a trial judge’s factual finding is
against the manifest weight of the evidence only if the opposite conclusion is clearly evident, or if
the finding is arbitrary, unreasonable, or not based on the evidence. Cardona, 2012 IL App (2d)
100542, 9 36. As with a motion to suppress evidence, we review de novo the ultimate question of
whether a defendant’s statutory right to a speedy trial has been violated. Sykes, 2017 IL App (1st)°
150023, 9 35.

€174 The State has a responsibility to bring a defendant to trial within the appropriate statutory
period, but if a defendant files a motion to dismiss on speedy trial grounds, that defendant is
obligated to “affirmatively show” that the defendant’s rights were violated. Id. §36. If a-
defendant’s acts caused or contributed to a delay, that delay is attributed to the defendant. People
v. Jones, 273 11l. App. 3d 377, 380 (1995). “A court of review must only consider the record made

in the trial court in determining the existence of a speedy trial violation.” Id. at 380-81. If the
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parties have 'expresély agréed to a continuance, that is an affirmative act by the defendant -
contributing to the' delay of the proceedings. Id. at 381. However, a “[d]elay based upon a silent
record cannot be attributed to the defendant.” Id. If it is difficult for a reviewing court to determine
from the record to whom a delay is attributable, then the trial judge’s “judgment is given substantial
deference.” Id. Unless we discern “a clear abuse of discretion, this court must sustain the trial
[judge’s] determination as to whom delay is attributed.” Id. A trial judge abuses the judge’s
discretion when the judge acts arbitrarily or where no reasonable person would take the judge’s
view. People v. Stoffel, 389 IIL. App. 3d 238, 244 (2009). We note as well that the State is correct
that, as a general proposition of law, only in exceptional circumstances will a delay in ruling on a
defense motion not be -attributed to the defendant. See, e.g., People v. Harper, 279 1ll. App. 3d
801, 808 (1996).
75 With regard to this issue, as with regard to the defendant’s first issue, several key facts are
in dispute on appeal.'As explained above, the trial judge made tile following factual findings:
“Qver the course of this case, through June 4, 2020, the Court has held over a dozen
hearings, dealing with- numerous motions, including: three separate metions to suppress -
evidence and/or statements with hundreds -of ‘pages of attachments and supplemental
addendums, two motions to dismiss, motiens to-compel, motion for.bill of particulars,
multiple motions in limine, motion to quash subpoenas, motion for sanctions, motion to
bar evidence, motion forvin camera review of records; motion to bar discovery, motion for’
releése‘ of evidence and motions to continue. On March 13, 2019, this court held a hearing

on a third motion to suppress evidence and statements. On March 27, 2019, parties filed -

memorandums of law and briefs for the Court to consider. On July 21, 2019, the defendant” .. - S

filed a supplemental brief. The State indicated they would file a response and did so on

November 14, 2019. On November 20, 2019, the defendant filed a second supplemental -
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response. The defendant filed his motion to dismiss on January 31, 2020, and shortly
thereafter COVID-19 occurred. The Court understands the need to issue timely rulings but
the law surrounding the issues in the motion to suppress evidence was fluid and the parties
were indicating to the Court they would be supplementing their original briefs, which they '
did.

On March 23, 2017, the defendant was charged with multiple counts which ihcluded :
charges of Aggravated Criminal Sexual Abuse and Crﬁninal Sexual Assault. The first
scheduled trial date for this matter was May 8, 2017. A review of the record indicates that
from 5/8/17 until the date of this hearing 6/4/2020, the defendant has continued this matter, .
on his motion, 27 times. This cause was continued by agreement of the parties four times
and has never been continued on motion of the State. The defendant, in his written motion
to dismiss[,] contends that the length of time this court had the third motion to suppress
evidence under advisement deprived the defendant of his speedy trial rights. However, the
defendant completely ignores the fact that he, either on his own motion or by agreement[,] -

continued the case through and until June 4, 2020.” -

Also as explained above, the defendant does not even acknowledge, in his briefs on appeal,

these findings of fact by the trial judge, let alone attempt to explain to this court how the opposite

conclusion to that of the findings is clearly evident, or how the findings are arbitrary, unreasonable,

or not based on the evidence, and therefore how the findings are against the manifest weight of the

evidence. See, e.g., Cardona, 2012 IL App (2d) 100542, 9 36. That failure on the part of the

defendant notwithstanding, we have thoroughly reviewed the defendant’s factual assertions about

the state of the record, and we do not believe that they are sufficient to show that the trial judge’s

factual findings were against the manifest weight of the evidence, or that the delay in this case was

so unreasonable as to have violated the speedy trial rights of the defendant.
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9177 To the contrary, the tridl judge’s factual findings are substantiated by the record on appeal, -
which is discussed in detail above. In his opening brief on appeal, the defendant points to nothing
in the record that positively rebuts the trial judge’s findings. Instead, he points only to the following
purported inconsistencies, claiming that: (1) he -did not agree to all of the delays-in this case, but
at times “merely acquiesced” to trial datesv set by the trial court, which means such delays should
not be attributed to him, despite the fact that he made no contemporaneous record of “merely
acquiescing” rather than agreeing to the delays; (2) “[a]lthough [he] agreed to the ’trial order
continuances, the fact of the matter was that the trial court had the motion to suppress under
advisement for close to-a year and judicial procrastination should not be attributed to the
defendant”; and (3) some of the. orders- attributing delay to the defendant were “not [in] defense
~ counsel’s handwriting,” and he “did not consent to a continuance after announcing ready for trial.”.
In his reply brief on appeal, the defendant reiterates his position that, as a factual matter, he “did
not ask for or agree to almost evéry continuance,” and then claims, without citation to authority,
that “his announcement that he was ready for trial starts the time for speedy trial considerations.”.
He again argues the three purported inconsistencies. described above, and claims that the issues
involved with his motions were not complex and -should not have taken so long for the trial judge.
to resolve. . -

§ 78 In light of the defendant’s failure to raise any of these issues contemporaneously with the -
issuance of'the orders in question, we find the defendant’s later attempts to recharacterize them as
ambiguous, inconsistent, or otherwise favorable to him—both in the trial court and in this court—
to be highly dubious; as Well as self-serving and lacking in credibility. If orders were being entered
by the trial judge, with regard to continuances or anything élsé,'that the defendant believed were:
. not accurate in terms of to whom delays were attributable, or that the defendant believed were-

internally inconsistent because the orders stated both that (1) the continuance in question was on -
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the motion of the defendant with the delay attributable to the defendant, and (2) that the defendant -
was ready for trial, the defendant had a responsibility to call that to the attention of the trial judge
at that time. See, e.g., Mitchell v. Fiat-Allis, Inc., 158 111.-2d 143, 151 (1994) (attorney has a duty
“to monitor [attorney’s] case closely enough to become aware that the [trial judge has] ruled”). He
failed to do so, and only later attempted to recast those orders in a different light. On a related note,
the State is correct that if the defendant “objected to further continuances[,] *** insisted on a
decision on the motion to suppress which was under advisement([,] or if he was ready to go to trial
without a ruling on that motion, [he] should have made a record,” which he did not.

€79 Indeed, the defendant’s belated attempts to recharacterize the record ring particularly
hollow in light of the trial judge’s comments, following the March 13, 2019, hearing on the
defendant’s third motion to suppress evidence, that she was frustrated with the pace at which the
case was proceeding to trial, after which she added, “let’s be clear, once this motion is ruled on
and I rule on the other motion [presently under advisement], this case is gbing to trial.” She then -
added, “And I am going to push it to the first available date. So I don’t care if you have vacations,
planned. I don’t care if you have other trials going. This case is two years old.” She further added
that, in light of the severity of the charges, “I want it to be clear that we-did everything that we
were supposed to do-in moving this case along and presenting the evidence in a manner-that the -
law requires.” Clearly, the trial judge was cognizant of the rights of everyone involved, and was
exercising diligence in attempting to get the case to trial. There is no evidence in the record on
appeal that her position with regard thereto ever changed.-

980 Moreover, the defendant’s contentions also ignore the factual finding by the trial judge that .
“the parties were indicating to the Court they wquld be supplementing their original briefs, which
they did.” Indeed, this factual finding is substantiated by the supplemental filings of the defendant

himself. It is, after all, undeniable that (1) on July 2, 2019, a little over three months after the trial
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judge received the arguments and case law of the parties following ‘the hearing on the defendant’s -
third motion-to suppress evidence, the defendant filed a “first supplemental brief in support of [his]
motion to suppress,” in which he discussed a recently-filed case from our colleagues in the First
~ District of this court, and (2) the defendant’s January 31, 2020, pro se motion to dismiss on speedy -
trial grounds was filed only a little more than two months after the defendant, on November 20, .
2019, filed his “first amended motion to suppress evidence”—as well as his “second supplemental
brief in support of [his] motion to suppress evidence”—in both of which he argued for the first
time a new theory under which he believed the evidence in question .should be suppressed: that
“all searches of the defendant’s cellular phone were overbroad and not particular enough to satisfy
the fourth amendment.”

981 Although the trial judge certainly could have—pursuant to her “discretion to manage [her]
docket” (see Bank of America, N.A.v. Land, 2013 IL App (5th) 120283, q 24)—set a cut-off date
for additional filings, and told the parties that she would not allow them to supplement their filings

beyond that date, even as new developments in this “fluid” area of the law emerged, we do not

believe it was.unreasonable for her to decline to set such a date, particularly where the defendant = -

never asked her to do so. We note as well that had she done so sua sponte, the defendant’s . . :

aforementioned July 2, 2019, supplemental brief, as well as his November 20, 2019, first amended
motion to suppress;‘ and his brief in support thereof—which the defendant filed after two of his
“announcements” that he was ready for trial, and upon. which he relies in part in this appeal—
might not have been allowed in this case. The trial judge also did not err when she found that “the
law surrounding the issues in the motion to suppress evidence was fluid.” Indeed, as discussed
above, McCavitt was not decided until after this appeal commenced.

982 For all of the foregoing reasons, we conclude that, with regard to the trial judge’s factual

findings as to the delays in this case, the opposite conclusion is not clearly evident, and her factual
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findings are not arbitrary, unreasonable, or not based upon the evidence; accordingly, her factual -
findings on this issue are not against the manifest weight of the evidence. See Cardona, 2012 IL -
App (2d) 100542, 9 36. Although we need not rely upon it in this case, we reiterate that if it is

difficult for a reviewing court to determine from the record to whom a delay is attributable, then
the trial judge’s “judgment is given substantial deference.” Jones, 273 I1l. App. 3d at 381. Unless

we discern “a clear abuse of discretion, this court must sustain the trial [judge’s] determination as

to whom delay is attributed.” /d. A trial judge abuses the judge’s discretion when the judge acts -
afbitrarily or where no reasonable person would take the judge’s view. Stoffel, 389 111. App. 3d at
244. In this case, for all of the foregoing reasons, we discern no abuse of discretion at all on the-
part of the trial judge. Accordingly, because for all of the above reasons we accept the factual

findings of the trial judge, we conclude that the defendant has not established a sufficient factual

basis in support of his constitutional and statutory speedy trial claims, and those claims fail. Indeed,

in light of the record before us—which is far from silent with regard to-the attribution of delays

(see Jones, 273 Tll. App. 3d at 381)—we conclude that there exist in this case no exceptional .
circumstances that would result in a delay in ruling on a defense motion not being attributed to fhe

defendant. See Harper, 279 11l. App. 3d at 808. -

9183 Because the defendant’s claims fail for the above reasons, we need not-delve into the .
federal law, related to federal regulations, and state law from other jurisdictions, as well as from-
Illinois, that the defendant contends warrant speedy trial dismissal in this case. Those cases are

simply not relevant to a claim that is unsupported by any facts that show an unreasonable delay.

Thus, our de novo review of the ultimate question of whether the defendant’s right to a speedy trial

has been violated (see Sykes, 2017 IL App (1st) 150023, 9 35) leads us to the firm conclusion that

the defendant has failed to meet his burden to “affirmatively show” such a violation. See id. ¥ 36.
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984 Wenote too that although the defendant, in his reply brief, asserts that delays caused by
the COVID-19 pandemic are not relevant to the time periods he considers to be unreasonable in
this case, the State is correct that if such delays were in dispute in this case, recent case law—with
which we agree—holds that general continuances made pursuant to the Illinois Supreme Court’s -
administrative orders regarding the pandemic have the effect of tolling speedy trial computations. -
People v. Mayfield, 2021 IL App (2d) 200603, ] 4-16. .

985 Because the defendant’s third, fourth, and fifth issues raised on appeal all involve purported
errors by the trial judge with regard to the admission or exclusion of evidence, we will discuss and
analyze these issues‘togeth'er, although we will first describe each contention of error separately.
Witl; regard to his third issue raised on appeal—that the trial judge erred when she granted the
State’s motion to bar evidence of certain phone calls.and texts that the defendant maintains should
have been admitted—the defendant contends the ruling, taken with the other evidentiary rulings
he coﬁtests, “deprived [him] of the opportunity to put on a viable defense.” He claims the phone
call and text evidence was relevant to the question of K.S.’s credibility, and “was more probative

than prejudicial.” The State responds that there was no reversible error in this case; because there .

was no clear abuse of discretion in this evidentiary ruling, or in any other evidentiary ruling made - :- -

by the trial judge. The State adds that it is- well-established that a defendant is “not entitled to a -
new trial based upon evidentiary rulings unless the error was substantially prejudicial and affected
the outcome of the case,” which the State argues is*sirr;ply not the case here. Indeed; thé State -
contends that in fact the trial-judge did not err at all, because she correctly determined that the :
phone call and text evidence the defendant wished to introduce was not sufficiently relevant to the
charges the defendant faced at trial. The State also notes that the trial judge “did allow evidence of-
fhe Snapchat” materials, because she “found the direct e);change between K.S. and [the] defendant

to be relevant and material.” The State posits that “[t]he admission of this evidence eliminates any
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possible prejudice regarding the [excluded evidence] because it allowed [the] defendant to put on
evidence of K.S.’s character and argue to the jury that K.S. was playing games with [the]-
defendant.” In reply, the defendant presents no case law, no legal analysis, and no attefnpt to rebut
the State’s position that other evidence that was allowed by the trial judge cured any potential
prejudice because it allowed the defendant to attempt to impugn K.S.’s character in the same
manner he wished to do with the evidence that was excluded; instead, the defendant merely
reiterates his contention that the jury should have been allowed to hear the evidence in question.

986  With regard to his fourth issue raised on appeal—that the trial judge erred when she denied -
the defendant’s motion in limine that attempted to bar evidence of his extramarital affairs—the
defendant contends that this evidence was prejudicial to him because, he posits, it “cast a
prejudicial light on” him. The State responds that it was appropriate for the trial judge to allow
limited evidence that the defendant was ilaving an extramarital affair with K.S.’s mother; because
it explained for the jury the manner in which the defendant insinuated himself into K.S.’s life,
groomed her, and then eventually forced her to have sexual contact with him on multiple occasions.
The State further points out that the trial judge found that the fact that K.S.’s mother “had an affair
with the defendant went to her credibility on the witness stand, as well as her motive, bias, and
interest.” The State also suggests that when objecting to -this evidence in the trial court, the -
defendant appeared to be less concerned about the nature of his relationship with K.S.’s mother,
and more “concerned about the nude photos of [K.S.’s mother] and other.adult women which had
been found onr defendant’s phone.” The State again contends there was no clear abuse of the trial
judge’s discretion in making this ruling, and that accordingly, there was no reversible error. In
reply, the defendant presents no case law, no legal analysis, and no attempt to rebut the State’s—
and the trial court’s—position that the evidence was relevant to the credibility of K.S.’s mother as

a witness, instead merely reiterating his contention that the evidence was “more prejudicial than
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probative” and that testimony from K.S.’s foster care casewdrker could have been used to explain -
how the defendant was introduced to K.S.

487 With regard to his fifth issue raised on appeal—that the trial judge erred when she allowed
at trial evidence of one of his extramﬁrital affairs, while denying video evidence and other evidence
about K.S. that the defendant wished to introduce—the defendant ﬂrs;c incorporates by reference
his points from his fourth issue, then adds that he should have been allowed to. introduce into
evidence the “Facebook video of [K.S.] a week before trial” which he contends “was completely
different than her demeanér and how she preéented-herself in court,” and that he should have been -
allowed to ask K.S. if she had had a child after being sexually assaulted by the defendant, even
though the child was not the result of that assault and the father was not alleged to be the defendant.
The State responds that it incorporates b); reference its argument, in the aforementioned issue, with
regard to the evidence of the defendant’s affair with K.S.’s mother. The State further argues that
there was no clear abuse of discretion in the trial judge’s other rulings because the F acei)ook video, .
made three years after the defendant-sexually assaulted K.S., was not (1) properly disclosed by the :

defense in discovery, (2) probative in any way of K.S.’s demeanor at the time of the assault three

years earlier, or (3) relevant to her demeanor at trial, because, as the trial judge noted, “everyone. /. -\ -

acts different in a courtroom” than they do when hanging out with their friends. The State contends
that the defendant seems to believe that K.S. should not be allowed to heal from the trauma of

being sexually:assaulted by the defendant, and should at all times appear sad and glum, rather than

happy when hanging out with her friends. With regard to the ‘trial judge’s ruling barring the - -

defendant from asking K.S. if she later had a child, the State again argues there was no clear abuse -
of discretion in this ruling, because the evidence the defendant sought to adduce was not relevant -
or material in any way to the defendant’s sexual assault of K.S. In reply, the defendant presentsno. -

case law, no legal analysis, and no attempt to rebut the State’s position that there was no clear
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abuse of discretion in this case, instead arguing only that the Facebook video and the fact that K.S.
later had a child were matters that went to her “credibility.” The defendant does not address the
manner in which his own failures—such as his failure to properly disclose the video in discovery
in a timely manner, rather than requesting a sidebar about it in the middle of his cross-examination
of K.S. at trial—may have contributed to the fact that there was no clear abuse of discretion in this
case.

188 We turn now to the law applicable to the defendant’s third, fourth, and fifth issues on
appeal. “The determination as to whether evidence is relevant and admissible is within the sound
discretion of the trial court, and its ruling will not be reversed absent a clear abuse of discretion
resulting in manifest prejudice to the defendant.” People v. Gonzalez, 379 Ill. App. 3d 941, 948-
49 (2008). As explained above, “[a] trial court abuses its discretion when it acts arbitrarily or where
no reasonable person would take its view.” Stoffel, 389 Ill. App. 3d at 244.

189 We agree witﬁ the State that in vthis case, there was no error with regard to any of the trial
judge’s rulings on the defendént’s evidentiary claims. As explained in detail below, in analyzing
these claims, the trial judge did not act arbitrarily, and we do not believe that “no reasonable person
would take [her] view.” Id. Thus, there was no abuse of discretion with regard to any of these
evidentiary rulings. Gonzalez, 379 Ill. App. 3d at 948-49. We now address each contention in turn. - -
190 With regard to the defendant’s third issue on appeal, as explained abov‘e, at the outset of
the defendant’s September 2020 jury trial, the trial judge issued her ruling on the State’s July 12,
2018, motion to bar evidence of phone calls (in which, as described above, the State contended
that the defendant purpértéd to have evidence, in the form of text messages, that K.S. made a prank
call or calls to the defendant’s wife), which the trial judge previously had taken under advisement. -
With regard to the alleged prank call or calls, she ruled that they would not be allowed because

they were “not relevant,” did not “prove any element of any of the offense[s] or negate any element
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of any offense,” and did not “have any bearing on this case” because they “happened a year after:

these alleged incidents occur[ed], and after this case has been charged.” With regard to the text

messages related. in time to the call or calls, she ruled that because there were messages directly -
between K.S. and the defendant, she' would allow them to be admitted at trial. We find no error in

these rulings, because' we agree that the calls were ‘“‘not relevant,” did not “prove. any element of
any of the offense[s] or negate any element of any offense,” and did not “have any beariﬁg on this

case” because they “happened a year after these alleged incidents occur[ed], and after this case has

been charged,?’ and thus are not, as the defendant claims, “more probative than prejudicial.” We

note that the State contendéd in the trial court that K.S. did not even make the “i)rank” call or

calls—her sister did—and contended that K.S.’s texts were to apologize for her sister’s mistake.

The State is correct that the trial judge “‘did allow evidence of the Snapchat” méterials, because

she “found the direct exchange between K.S. and [the] defendant to be relevant and material.” We

agree with the State that “[t]he admission of this evidence eliminates any possible prejudice

regarding the [excluded evidence] because it allowed [the] defendant to put on evidence of K.S.’s .
character and argué to the jury that K.S. was playing games with [the] defendant.” Thus, the -
defendant was'in no -way deprived of his ability to present.a defense:in this case, as he was still

able to call into question K.S.’s credibility inifront of the jury.

991 With regard to the defendant’s fourth issue on appeal—that the trial judge erred when she -
denied the defendant’s motion in limine that attempted to bar evidence of his extramarital affairs—

we agree with the State that it was appropriate for the trial judge to allow limited evidence of one

such affair, the defendant’s affair with K.S.’s mother, because it explained for the jury the manner

in which the defendant insinuated himself into K.S.’s life, groomed her, and then eventually forced

her to have sexual contact with him on multiple occasions. It is also true, as the State contends, -

that the trial judge found that the fact that K.S.’s mother “had an affair with the defendant wentto - -
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her cfedibility' on the witness stand, as well as her motive, bias, and interest.” The defendant does
not addre_ss this aspect of the trial judge’s ruling at all. Accordingly, the defendant has forfeited
any claim with regard to the trial judge’s ruling. See Ill. S. Ct. R. 341(h)(7) (eff. Oct. 1,:2020)
(argument must contain the contentions of the appellant, the reasons therefor, and the citation of
authorities; points not argued in an opening brief are forfeited and shall not be raised in the reply
brief, in oral argument, or in a petition for a rehearing). Even if we overlook this forfeiture, and
set aside this aspect of the trial judge’s ruling, we still agree with the trial judge’s reasoning with
regard to the relevancy of the defendant’s affair with- K.S.’s mother in terms of giving .a
comprehensive context for the jury to understand the nature and extent of the defendant’s .-
insinuation of himself into K.S.’s life, as well as his subsequent grooming; sexual abuse, and sexual

assaults of her, which could not have been provided in the same way by testimony from K.S:’s

foster care caseworker, who had much more limited knowledge of the extent of the interactions - .

between the defendant and K.S. We therefore find the trial judge did not clearly abuse her
discretion in making her ruling, because we decline to conclude that no reasonable person would
take the view taken by the trial judge in this case. See Stoffel, 389 Ill. App. 3d at 244.

€992 With regard to the defendant’s fifth issue on appeal, the first sub-issue, regarding allowing
K.S.’s mother to testify that she and the defendant had a sexual relationship, has been resolved .
immediately above. With regard to the second sub-issue, as explained above, during the
defendant’s cross-examination of K.S. at trial, he requested a sidebar, outside of the presence of. -
the jury, at which he requested permission to play for the jury a copy of a video of K.S. he had
obtained from a Facebook account, that was posted approximately one week prior to the trial,
because he believed the video showed her to be “not quiet at all like she’s portrayed herself” when
in the courtroom, and he believed the jury should be able to see the difference in her demeanor, as

part of their determination of her credibility as a witness. He conceded that he had not previously
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disclosed the video to the State.. The State objected, noting that the video appeared to show K.S. -
“hanging out with her friends, which is a completely different scenario than sitting in'a courtroom
talking about-sexual assault.” Counsel for the State then added, “I would not expect her to act the
same way she does in a-courtroom as with her friends. I don’t think anyone in this courtroom
would act the same way.in the courtroom versus when you’re hanging out with your friends.”

93 The trial judge denied the defendant’s request to play the video, because “One, it wasn’t ’
suppliedv in discovery. Two, it was filmed a week ago.” She added, “We’re talking about instances
that occurred back in 2017, and you’re wanting to play a video of her from a week ago. *** It’s

~ not relevant to what happened, whether or not the defendant [sexually assaulted] her or not.” She
also ruled that “as-far as someone’s demeanor, I can say everyone in this courtroom acts different
because they’re in a courtroom. It’s a scary place to be. Particularly sitting on the stand talking
about a sexual experience.” She opined that the defendant’s request to play the video was “clearly
intended to just smear [K.S.].”

994 We find no error-in the trial judge’s rulings. First, the defendant on appeal has not at all
contested the trial judge’s ruling that the video should be barred because. it was not supplied in
discovery. Accordingly, the defendant has forfeited any claim with regard to the trial judge’s °
ruling. See Ill. S. Ct. R. 341(h)(7) (eff. Oct. 1,°2020) (argument must contain the contentions of -
the appellant, the reasons therefor, and the citation of authorities; points not argued in an opening
brief are forfeited and shall not be raised in the reply brief, in oral argument, .or in a petition for a
rehearing). Even if we overlook this forfeiture, and set aside the question of compliance with
discovery, we still agree with the trial judge’s reasoning with regard to the relevancy of the video, -
and find the trial judge did not ciearly abuse her discretion 1n making her ruling. In light of jthe
lack of relevancy of the video, we decline to find that no fe,ason-able person would take the view. - -

taken by the trial judge in this case. See Stoffel, 389 111. App. 3d at 244.
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195 With regard to the third sub-issue of the defendant’s fifth contention on appeal-—which is
the defendant’s argument that he should have been allowed to ask K.S. if she had a child after
being sexually assaulted by the defendant, even though the child was not the result of that assault
and the father was not alleged to be the defendant—we find no error in the trial judge’s ruling on
this matter either. As explained above, on June 29, 2020, the State filed an amended motion in
limine, asking the trial judge to bar, inter alia, evidence that while the case was pending; K.S. gave
birth to a child. The motion alleged that the father of the child was a juvenile at the time of
conception, that no charges were brought against him, and that the birth of the child was irrelevant
to the case against the defendant. On July 22, 2020, the trial judge entered an order noting that a
hearing had been held that day on the State’s amended motion in limine, and that the motion was
“granted without objection.” The defendant has not included a transcript of the hearing, or a
bystander’s report, in the record on appeal provided to this court, and has not alleged any error in
the trial judge’s order memorializing that the State’s motion was “granted without objection.”
These failures on the part of the defendant notwithstanding, we agree with the State, and the trial
judge, that there was simpiy no relevance to the fact that K.S. later had a child. As the State aptly
notes, the evidence the defendant sought to adduce ‘'was not relevant or material in any way to the
defendant’s sexual assault of K.S. There was no error.

96 In addition to the foregoing, we conclude that even if we were to assume, merely for the
sake of argument, that the trial judge erred with regard to one, -or even all, of the defendant’s -
evidentiary claims, the resulting abuse of discretion cbuld not reasonably be said to have resulted
“in manifest prejudice to the defendant” (Gonzalez, 379°111. App. 3d at 949), because of the sheer
amount of credible evidence of the defendant’s guilt that was properly before the jury, as described

above. Thus, for this reason too, there was no error.
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997 With regard to the defendant’s final issue raised on appeal—that the trial judge erred when
she allowed evidence on the charges of child pornography that the defendant was being tried
upon—the defendant contends thét “[blecause the jury heard the evidence of child pornography,
[the defendant] was unduly prejudiced by this evidence and the testimony of child pornography
affected the outcome of the trial on the [other counts].” The defendant further contends that “the
child pornography charges were improperly in front of the jury.” The defendant frames the issue
as one involving ihe circumstances under which “other crimes” evidence is admissible, citing only
cases that employ an “other crimes” evidence analysis, even though his trial was, in part, literally
on the charges of child pornography.

998 The State responds that once the trial judge denied the defendant’s motion to suppress the
evidénce of child pornography, the defendant had the option to ask Fhe trial judge to sever the child
pornography charges from the other. counts, but the defendant did not ask the trial judge to do so.
The State asserts that the defendant, on appeal, “cannot now complain that the jury saw the nude

pictures of K.S. as part of the sexual abuse charges when he never asked to sever the charges,” and

never moved to exclude the pictures on grounds other than those in his initial motion to dismiss. .. .

The State further asserts that it believes that in any event, the pictures were admissible; even on
the sexual abuse charges, because the pictures “supported K.S.’s version of the facts, as stated .
during her CAC interview and her testimony at trial.”. The State provides precedent in support of

its position.. In reply, the defendant ignores the fact that he could have moved to sever the charges

but did not, and instead argues that the prejudice he alleges that he suffered as a result of the .

introduction of the pictures “clearly outweighed” their probative value, again relying upon cases
employing an “other crimes” evidence analysis to do so.
999 An exception to the general rule that all relevant evidence is admissible at trial unless

otherwise provided by law exists when the State attempts to introduce “evidence of offenses other
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than those for which a defendant is being tried.” People v. Cruz, 162 111. 2d 314, 348 (1994). Such
evidence is often referred to as “other crimes” evidence. /d. at 348-49. In this case, the evidence
was clearly not “other crimes” evidence, because it pertained directly to some of the charges being
tried, and thus does not fit the definition of evidence of an offense other than those for which the
defendant was being tried. Moreover, the defendant has not argued, and could not successfully
argue, that the nude photographs of K.S. were not relevant and material to the child pornography -
charges for which they were introduced into evidence. Indeed, the photographs were necessary for
the State to meet its burden to prove that the defendant committed the offenses of child
pornography with which he was charged and for which he was being tried. The defendant also has
not argued that the photographs were cumulative of other evidence of the offenses, an argument
that would have no merit and accordingly would fail as well. Put simply, the photographs were not
“other crimes” evidence under the facts and circumstances of this case: they were evidence of
some of the offenses for which the defendant was being tried in this case. The defendant did not
move to sever the child pornography charges from the other charges, and accordingly cannot now
be heard to complain that the trial judge erred by allowing the State to introduce evidence that was
directly related to meeting the State’s burden to prove the child pomography charges at trial. As
with his other issues, there is no merit to the defendant’s final issue raised on appeal.

q 100 v III. CONCLUSION

101 For the foregoing reasons, we affirm the defendant’s convictions and sentences.

1102 Affirmed.
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AppenAIK 6\[“09

IN Th.. CIRCUIT COURT OF MADISON COUNTY, ..LINOIS

THIRD JUDICIAL CIRCUIT
Date of Sentence: MARCH 12, 202t
Defendant’s Date of Birth: 5/20/81
Victim’s Date of Birth:

PEOPLE OF THE STATE OF ILLINOIS

) .
v. ; " Case No. 17-CF-825 “b\g@
)

MICHAEL A WEIS \¢ W0
Defendant. ) m co‘m

"
Jr
JUDGMENT — SENTENCE TO ILLINOIS DEPARYMENT OF Cmm%wcm o%
™ w’ﬂﬂa

WHEREAS the above-named defendant has been adjudged guilty of the offenses emﬁmaow.
IT IS THEREFORE ORDERED that the defendant be and hereby is sentenced to confinement in the Illinois

Department of Corrections for the term of years and months specified for each offense.
COUNT | DATEOF | STATUTORY OFFENSE CITATION CLASS SENTENCE MSR
OFFENSE
1 wving AGGRAVATED 720 ILCS 5/11-1.60(d) 2 4 Yrs,, ___Mos. 3Yrs.
THRU CRIMINAL SEXUAL TOLIFE

3720/17 | ABUSE
And said sentence shall run (concurrent with the sentence imposed on:1
2 7Ny AGGRAVATED 720 ILCS 5/11-1.60(d) 2 4 Yrs.,__ Mos. 3 Yrs.

THRU CRIMINAL SEXUAL TOLIFE
3/20/17 ABUSE
And said sentence shall run (consecutive 10) the sentence imposed on:2

3 Wiz CRIMINAL SEXUAL | 720 ILCS 5/11-1.20(a)(4) 1 6 Yrs.,____ Mos. 3 Yrs.
THRU ASSAULT TO LIFE
372017
And said sentence shall run (consecutive to) the sentence imposed on:3 .
4 1717 CRIMINAL SEXUAL | 720 ILCS 5/11-1.20{a}{4) 1 6 Yrs., ___Mos. 3 Yrs.
THRU ASSAULT TOLIFE
320117
And said sentence shall run (consecutive to) the sentence imposed on:4
] 1in7 CRIMINAL SEXUAL | 720 ILCS 5/11-1.20(a)(4) 1 6 Yrs,, ___ Mos. 3 Yrs.
THRU ASSAULT TO LIFE
3/2017
And said sentence shall run (consecutive to) the sentence imposed on:5
6 Ving CHILD 720 ILCS 5/11-20.1(a)(4)(vii) i 5Yrs., __ Mos. 3 Yrs.
THRU PORNOGRAPHY TOLIFE
3/20/17
And said sentence shall run {consecutive to) the sentence imposed on:6
7 WinT CHILD 720 ILCS 5/11-20.1(a)4Xvii) 1 5Yrs., __Mos. 3 Yrs.
THRU PORNOGRAPHY TO LIFE
3/20117
And said sentence shall run (consecutive to) the sentence imposed on:7
8 1in7 CHILD 720 ILCS 5/11-20.1¢@)(4)(vii) | 1 5Yrs., ____Mos. 3 Yrs.
THRU PORNOGRAPHY TOLIFE
3720017

THE COURT FINDS that the defendant is:
[J convicted of a Class ___ offense but sentenced as a Class X offender pursuant to 730 ILCS 5/5-5-3(cX(8).

P THE COURT FINDS that the defendant is entitled to receive credit for time actually served in custody from
3/22/17 o 3/23/17; from 9/25/2020 to PRESENT,

THE COURT FURTHER FINDS that
{7 the conduct leading to conviction for the offenses enumerated in Count(s) resulted in great bodily harm to the
victim. [730 ILCS 5/3-6-3(a)(2)iii))].
[ the defendant meets the eligibility requirements and is approved for placement in the impact incarceration program. ifthe
Department accepts the defendant and determines that the defendant has successfully completed the program, the sentence
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Hoperddin 8242

shall be reduced to time considerea ocrved upon certification to the Court by the Depu.«ment that the defendant has
successfully completed the program. Written consent is attached.
(] the offense was committed as a result of the use of, abuse of, or addiction to alcohol or a controlled substance.

IT {S FURTHER ORDERED that
I:I the sentence(s) imposed on Count(s) be (concurrent with/consecutive to) the sentence imposed in case
in the Circuit Court of County.

) .thedefendantserveD?S%. 85%AS TOCT 3,4, 5 ] 100% of said sentence.

IT IS FURTHER ORDERED that the Clerk of the Court deliver a certified copy of this Order to the Sheriff.
O IT IS FURTHER ORDERED that the Sheriff take the defendant into custody and deliver him to the Department of
Corrections which shall confine said defendant until expiration of his sentence or until he is otherwise released by operation
of law.

IT IS FURTHER ORDERED that:
O (Other)

IT IS FURTHER ORDERED that this Order is:
Keffective immediately [Jstayed until

DATE: March 12, 2021
KYLB NAI’I’
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Chicago, IL 60601-3103

(312) 793-1332

TDD: (312) 793-6185

September 28, 2022
Inre:  People State of lllinois, respondent, v. Michael A. Weis, petitioner.

Leave to appeal, Appellate Court, Fifth District.
128469

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 11/02/2022.

Very truly yours,
O«a«d‘f\ia s&r G(raw{'f

Clerk of the Supreme Court



