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OPINION OF THE COURT

RENDELL, Circuit Judge.

Ernest Dyer pleaded guilty to one count of possession
of a firearm as a convicted felon under 18 U.S.C. § 922(g),
preserving the right to challenge on appeal the District Court’s
refusal to suppress certain evidence under Federal Rule of
Criminal Procedure 11.
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Because the only evidence Dyer contends should have
been suppressed was immaterial to his case, and admitting it
was at most harmless error, we will affirm the District Court’s
suppression ruling. Therefore, we hold that Dyer has not
prevailed on appeal for the purposes of Rule 11(a)(2) and will
not be entitled to withdraw his plea. We will affirm.

1. Facts

Over the course of several weeks in the summer of
2017, a York, Pennsylvania woman told local officers and
federal agents that her boyfriend, Ernest Dyer, had attacked her
with a handgun, trafficked women, and sold drugs from the
house both she and Dyer lived in, on Queen Street in York,
Pennsylvania.

Based on these statements, Detective Mark Baker of the
Northern York County Regional Police Department applied for
a warrant to search Dyer’s home for “[f]irearms, illegal drugs,
[and] cell phones possessed or belonging to Ernest Dyer” after
a search of his criminal history revealed that he, a felon, may
have possessed a firearm in violation of 18 Pa. Cons. Stat.
§ 6105. App. 257-59. In the affidavit supporting the
application, Detective Baker listed the information Dyer’s
purported girlfriend had provided to police about her
altercation with Dyer, including the description of the firearm
used to strike her. He also noted that, “during [the girlfriend’s]
interview [with the agents, the woman] disclosed there may be
illegal drugs located in the residence.” App. 259. A magisterial
district court judge approved the search warrant for the
aforementioned items.

Detective Baker and other law enforcement officers
executed the search warrant the following day. In the
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residence, they found Dyer, along with an alleged victim of
Dyer’s sex trafficking, Dyer’s mother, and Dyer’s son or
stepson. The officers arrested Dyer, and, after some initial
questioning, he directed the officers to a firearm that matched
the description the girlfriend had provided. The officers
continued to search the residence and seized, among other
things, a “[bJox containing green pills, drug packing material
and ID” found on a shelf in Dyer’s son’s bedroom! (the “Box™).
App. 297.

A few days later, based on information obtained during
an interview with the alleged trafficking victim, Special Agent
Ryan Anderson of the Bureau of Alcohol, Tobacco, Firearms
and Explosives applied for and obtained another search
warrant for Dyer’s residence, garage, and the surrounding
curtilage for drugs and drug paraphernalia, among other things.
During the search, Special Agent Anderson found an unlabeled
pill bottle that contained capsules, which were later identified
as bath salts, in the location previously described to them. He
searched the garage and seized digital scales with residue,
which was later identified as cocaine, and plastic bags
commonly used to package narcotics.

A few weeks after the second search, a grand jury
returned a one-count indictment against Dyer for knowingly
possessing a firearm as a convicted felon in violation of 18
U.S.C. §§922(g)(1) and 924(a)(2). Several months later, the
grand jury returned a superseding indictment that charged Dyer
with three additional counts: possession of a firearm in

I Although neither the police nor FBI ever identified the nature
of these pills, the trafficking victim told local and federal law
enforcement officials that she believed they were iron
supplements.
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furtherance of a drug trafficking crime in violation of 18 U.S.C.
§ 924(c)(1)(A); criminal conspiracy to distribute and possess
pentylone? with the intent to distribute in violation of21 U.S.C.
§ 846; and possession of pentylone with the intent to distribute
in violation of 21 U.S.C. § 841(a)(1).

Before trial, Dyer moved to suppress the evidence
seized during both searches of his residence. He claimed that
these searches violated the Fourth Amendment because
Detective Baker’s and Special Agent Anderson’s affidavits did
not provide a sufficient basis for the magistrates to issue the
respective warrants. After the District Court conducted an
evidentiary hearing on the motion, it granted the motion in part
and denied it in part.

Considering the first search, the District Court held that,
although Detective Baker’s initial affidavit provided probable
cause to search Dyer’s residence for firearms and cell phones,
it did not establish probable cause to search for drugs.
Accordingly, the Court determined that the warrant did not
authorize the seizure of several pieces of evidence, including
the Box. It next concluded that the Government could not
invoke the good-faith exception to the warrant requirement
because Detective Baker’s affidavit was so devoid of facts
suggesting the house contained drugs that the officers could not
have reasonably relied on the warrant. Finally, the District
Court considered whether the officers could have seized any of
this evidence under the plain view doctrine. Although it

2 Pentylone is a type of synthetic cathinone, a category of
narcotics often called “bath salts.” See Joseph A. Cohen, The
Highs of Tomorrow: Why New Laws and Policies Are Needed
to Meet the Unique Challenges of Synthetic Drugs, 27 J.L. &
HEALTH 164, 165 (2014).
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determined that this doctrine did not permit the officers to seize
several pieces of evidence during the first search, the seizure
of the Box did fall under the plain view doctrine, and so the
officers’ seizure of it was lawful.

The District Court declined to suppress any evidence
seized during the second search, concluding that Special Agent
Anderson’s affidavit provided probable cause for the search,
and that this affidavit did not rely on any of the excluded
evidence from the first search, as it was based on an interview
with a victim. Accordingly, the District Court refused to
exclude the firearm and firearm accessories properly seized
during the first search as well as the drugs, digital scales, and
drug packaging material seized during the second search.

After the District Court’s resolution of his motion to
suppress, Dyer agreed to plead guilty. Under the plea
agreement, he would plead guilty to the first count of his
indictment, the violation of 18 U.S.C. § 922(g) (felon in
possession of a firearm), and the Government would move to
dismiss his indictment’s remaining counts. Dyer also agreed to
“waive[] the right to appeal [his] conviction and sentence, on
the express condition that [he] reserve[d] the right to appeal the
adverse suppression ruling issued by [the District Court].”
App. 210.

The District Court accepted Dyer’s conditional guilty
plea and entered a judgment of guilty on the indictment’s first
count. After conducting a sentencing hearing, it sentenced
Dyer to a term of imprisonment of 110 months on this count
and dismissed the remaining charges.

Dyer timely appealed. The parties’ initial briefing
focused primarily on the propriety of the admission of the Box,

6a
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and we then requested, and the parties filed, supplemental
briefing on the issues of materiality and harmless error.

11. Jurisdiction

The District Court had jurisdiction under 18 U.S.C.
§ 3231. We have jurisdiction under 28 U.S.C. §§ 1291 and
3742(a). We review a district court’s order denying a motion
to suppress under a mixed standard of review. United States v.
Tracey, 597 F.3d 140, 146 (3d Cir. 2010). We review findings
of fact for clear error, but exercise plenary review over legal
determinations. /d. “Because the District Court denied the
suppression motion, we view the facts in the light most

favorable to the Government.” United States v. Garner, 961
F.3d 264, 269 (3d Cir. 2020).

III.  Analysis

A. Motion to Suppress

The sole issue raised by Dyer on appeal is whether the
District Court erred when it held that the plain-view exception
to the warrant requirement permitted law enforcement to seize
the Box from a shelf in Dyer’s residence. In general, the Fourth
Amendment requires that law enforcement officers seize
evidence pursuant to a “warrant based on probable cause.”
United States v. Robertson, 305 F.3d 164, 167 (3d Cir. 2002).
This requirement, however, is subject to several exceptions,
including the plain view doctrine. See Horton v. California,
496 U.S. 128, 133-37 (1990). Under the plain view doctrine,
officers may seize incriminating evidence they come across if
(1) they have not “violated the Fourth Amendment in arriving
at the place from which the evidence could be plainly viewed”;
(2) “the incriminating character of the evidence [is]
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immediately apparent”; and (3) they “have a lawful right of
access to the object itself.” United States v. Menon, 24 F.3d
550, 559 (3d Cir. 1994) (cleaned up). The Government bears
the burden of establishing that the plain view doctrine applies
to the seizure in question. See United States v. Bey, 911 F.3d
139, 145 (3d Cir. 2018) (“Warrantless searches and seizures
are presumptively unreasonable unless the Government
satisfies its burden of establishing that one of the exceptions to
the warrant requirement applies.”). Regarding the contents of
the Box, the police may search any container within a home as
long as “it is reasonable to believe that the container could
conceal items of the kind portrayed in the warrant.” United
States v. Crooker, 688 F.3d 1, 8 (1Ist Cir. 2012) (internal
quotation marks omitted); accord United States v. Newman,
685 F.2d 90, 92 (3d Cir. 1982); United States v. Ross, 456 U.S.
798, 821 (1982).

The District Court held that the seizure fell within the
plain view doctrine. Regarding the plain view doctrine’s first
requirement, the Court determined that the valid search warrant
for Dyer’s residence authorized law enforcement officers’
presence in Dyer’s home. With respect to the second
requirement, the District Court credited testimony of the law
enforcement officers involved with the search that the
incriminating nature of the Box and its contents ‘“was
immediately apparent.” App. 44. Turning to the third
requirement, the Court noted that the evidence in the record,
although it lacked detail, indicated that the Box was on a shelf
when the officers came across it. Based on this location, the
Court determined that “it was more likely than not that the
[officers] were able to spot [the Box and its contents] merely
by conducting a quick scan” of the bedroom. App. 45.
Therefore, it found that the officers had a right to access the

8a
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Box and its contents during a protective sweep incident to
Dyer’s arrest.

Before us, Dyer argues that the District Court erred in
determining that law enforcement officers could lawfully
access the Box and its contents. In essence, he contends that
since the record lacked any specific information about the
Box—what it looked like, what the officers thought it might
contain, how they came across it, and whether they
manipulated it in any way to view its contents—there was not
sufficient evidence for the Court to conclude that the officers
had a right to seize or access the Box. The Government in turn
argues that because the officers had a valid warrant to search
for cell phones and firearms, they were permitted to search in
any location where these items might be found—and a box that
contained packaging material, a container of pills, and an ID
could have instead contained a cell phone.

We agree that there is insufficient evidence in the record
to support the District Court’s conclusion that the Box and its
contents were seized as part of a cursory protective sweep. The
record indicates that the Box was located on a “shelf” in Dyer’s
son’s bedroom. App. 297. But that is all. It does not indicate,
for instance, where on the shelf the Box was located—and as
such, whether it would have been spotted during a “quick and
limited search” of the premises for safety purposes. See
Maryland v. Buie, 494 U.S. 325, 327 (1990). Nor does it
indicate whether the officers could see inside the box—and
thus, the incriminating material within—from a quick scan.

There is more evidence in the record, however, to
support a different theory for why the officers had “a lawful
right of access” to the Box and its contents. Menon, 24 F.3d at
559. That is because the District Court properly determined

9a
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that the first warrant authorized a search for firearms and cell
phones, so the officers had a right to search the bedroom in
which the Box was found for those items. This theory has some
force: although the record leaves many questions unanswered,
it does indicate that the Box was large enough to fit “green
pills, drug packaging material, and [an] ID.” See App. 297. One
might reasonably infer from this that the Box was large enough
to fit a cell phone, and whatever the officers’ subjective intent,
the plain view doctrine only requires that the Box could have
contained an item, such as a phone, for which the officers had
a valid warrant to search. See Horton, 496 U.S. at 129
(application of plain view doctrine does not “depend upon the
officer’s subjective state of mind”).

Fortunately, we need not reach this question or rest on
inference, because assuming the Box should have been
suppressed, Dyer is not entitled to relief. In his brief, he urges
that if we agree with him that the District Court erred in not
suppressing the Box—the only issue he has raised on appeal—
he has prevailed under Rule 11 and would be entitled on
remand to withdraw his plea. But the Government counters
that, because the Box was not material to the charges against
him, we should adopt the approach of the Ninth Circuit in
Lustig, which applied harmless error principles in the Rule
11(a)(2) context. United States v. Lustig, 830 F.3d 1075, 1087
(9th Cir. 2016). The Lustig approach requires us to ask whether
an erroneous ruling was material to the defendant’s decision to
plead guilty, and if the answer is no, then we would not reverse
the District Court’s order, and the defendant would not be
permitted to withdraw his plea. See id. at 1091. Under this
theory, the defendant does not “prevail” under Rule 11 unless
evidence wrongly admitted had a material effect on his
decision to plead guilty.

10
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Both of these arguments have visceral appeal. Dyer is
right that when a defendant makes a conditional plea and
challenges a ruling, then he has prevailed—at least in some
sense—if the reviewing court agrees. And the Government is
correct that applying a harmless error test in assessing whether
a defendant has prevailed makes sense. But the important
question is: Will we affirm or reverse the District Court? Only
if we reverse has Dyer prevailed, and we will reverse only if
the evidence erroneously admitted was material to the
defendant’s decision to plead guilty, such that the District
Court’s error was not harmless.

Some of the cases that bear on this issue refer to the
materiality of the evidence as relevant in assessing whether the
defendant has “prevailed.” See, e.g., United States v. Leake, 95
F.3d 409, 420 n.21 (6th Cir. 1996); United States v. Peyton,
745 F.3d 546, 557 (D.C. Cir. 2014). And some also discuss
whether the District Court’s error was harmless—which puts a
slightly different, yet jurisprudentially common, twist on the
issue—and brings materiality back into play. See, e.g., United
States v. Benard, 680 F.3d 1206, 1213-14 (10th Cir. 2012);
United States v. Mikolon, 719 F.3d 1184, 1188 (10th Cir.
2013); Lustig, 830 F.3d at 1086.

In the context of a conditional guilty plea, the harmless
error standard is “whether the government has proved beyond
a reasonable doubt that the erroneously denied suppression
motion did not contribute to the defendant’s decision to plead
guilty.” Id. at 1087; accord United States v. Molina-Gomez,
781 F.3d 13, 25 (Ist Cir. 2015); Peyton, 745 F.3d at 557,
Benard, 680 F.3d at 1213-14; Leake, 95 F.3d at 420 n.21;
United States v. Burns, 684 F.2d 1066, 1076 (2d Cir. 1982).
This is essentially the other side of the materiality coin.

11
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None of the evidence contained in the Box pertains to
the count to which Dyer pleaded guilty, being a felon in
possession of a firearm, nor did it add anything to the
Government’s case. It did not support the charges in any
meaningful way. The Government has never asserted that the
seized pills were narcotics—the record suggests they were iron
supplements. Detective Baker testified that the ID was possible
evidence of a crime, but it is unclear how it provides evidence
of Dyer’s criminal activities. The drug packaging material has
the most obvious relationship to the offenses for which Dyer
was charged, but the Government had significantly more
relevant and probative evidence that Dyer committed drug
trafficking offenses, namely the bath salts, digital scales with
residue from narcotics, and branded drug packaging materials
seized during law enforcement’s second search, which were
clearly going to be presented to jury, and which Dyer did not
challenge on appeal. The Box added absolutely nothing to the
Government’s case. It could not reasonably have contributed
to Dyer’s decision to plead guilty.

B. Applicability of Federal Rule 11 of Criminal
Procedure

Recently, some courts have agonized over the concept
of harmless error in the context of guilty pleas, urging that
courts cannot assess the defendant’s mindset and thus should
not attempt to determine harmlessness in the guilty plea
setting. See, e.g., Molina-Gomez, 781 F.3d at 25; Benard, 680
F.3d at 1213-14. Dyer urges us to adopt this view, but we
cannot.

In Benard, the Tenth Circuit grappled with whether a
court could ever presume to know, in the case of erroneously
admitted evidence, whether a defendant would have made the

12
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same calculation to plead guilty absent such a ruling, where the
record did not reflect “why Defendant decided to plead guilty,
what other defenses or evidence he might have produced on his
behalf, or how the altered bargaining positions of the parties
might have affected his decision if [the erroneously admitted
evidence] had been properly suppressed.” 680 F.3d at 1214.
The court cited approvingly and at length to two state supreme
court decisions, People v. Grant, 380 N.E.2d 257 (N.Y. 1978),
and People v. Hill, 528 P.2d 1 (Cal. 1974); specifically, for the
proposition that “[t]here simply is no intelligent means of
assessing the impact of a particular erroneous refusal to
suppress evidence.” 680 F.3d at 1213 (citing Hill, 528 P.2d at
29).2

But, as then-Judge Gorsuch pointed out in his partial
dissent in Benard, these courts relied on state court reasoning
that preceded Federal Rule 52 of Criminal Procedure, which
incorporated the harmless error standard analysis in all federal
criminal proceedings. “[T]he Supreme Court has repeatedly
told us that Rule 52(a) must be respected,” and “has even more
specifically directed us to apply harmless error analysis when
a district court fails to inform a defendant of all his legal rights
before accepting his guilty plea—a circumstance sharing the
very same sort of epistemological challenges as this case.” Id.
at 1216 (Gorsuch, J., concurring in part and dissenting in part)
(citing United States v. Dominguez Benitez, 542 U.S. 74, 81
(2004)).

3 Tellingly, the Tenth Circuit retreated from its majority
position in Benard just one year later, in Mikolon, when it
found “that the record in this case permits us to conclude
beyond a reasonable doubt that any error did not contribute to
[Defendant’s] decision to plead guilty.” 719 F.3d at 1188.

13

13a



Case: 21-3087 Document: 55 Page: 14  Date Filed: 11/29/2022

Far from requiring an assessment of the actual mental
state of a defendant, harmless error employs a reasonable,
objective examination of the evidence as it related to the
charges against the defendant. Thus, Judge Gorsuch proceeded
to analyze the materiality of the evidence that was wrongly
admitted, finding that even without the wrongly admitted
evidence, the Government had ample other evidence to prove
its case, and the defendant had “rejoin[ed] with no reason—
rational or even irrational—why the admission of [the evidence
that should have been suppressed was] at all relevant to him in
making his plea decision.” Id. at 1217. Judge Gorsuch then
concluded, “on the evidence and argument before us, the
government has met its high burden of showing harmless error
and I would affirm.” /d.

The Sixth Circuit has reached a similar conclusion,
albeit without explicitly employing a harmless error analysis.
In Leake, the court considered “the effect of a partially
successful appeal” on a defendant’s right to withdraw a
conditional guilty plea when the defendant was “successful in
excluding what appear[ed] to be the most damning evidence
against him.” 95 F.3d at 420. The court held that he was
entitled to withdraw his plea because the evidence that he
managed to suppress on appeal “would have had a material
effect on the defendant’s decision to plead guilty.” See id. at
420 n.21.

4 Similarly, here, too, as the Government points out in its
supplemental briefing, Dyer has not advanced any argument as
to how the allowance of the Box into evidence could have
influenced his decision to plead guilty.

14
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If Rule 52(a) is to mean what it says, in the context of
Rule 11, the Defendant cannot prevail if the error in admitting
the challenged evidence was harmless. In Dominguez Benitez,
the Supreme Court noted that only “certain structural errors
undermining the fairness of a criminal proceeding as a whole”
require automatic reversal. 542 U.S. at 81. “Otherwise, relief
for error is tied in some way to prejudicial effect.” Id.
Prejudicial effect incorporates the consideration of
harmlessness.

So, here, because the Box did not support the charges
against Dyer in any meaningful way, and we can reasonably
conclude that it could have had no effect on the Defendant’s
decision to plead guilty, the District Court’s error in admitting
it was harmless and we will affirm. Therefore, Dyer has not
prevailed on appeal and is not entitled to withdraw his plea
under Rule 11.

15
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 21-3087

UNITED STATES OF AMERICA
V.

Ernest Kyle Dyer,
Appellant

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D.C. Criminal No.: 1:17-cr-00226-001)
District Judge: Hon. Sylvia H. Rambo

Submitted Pursuant to Third Circuit L.A.R. 34.1(a)
September 16, 2022

Before: KRAUSE, BIBAS, RENDELL, Circuit Judges.

JUDGMENT

This cause came to be considered on the record from the United States District Court
for the Middle District of Pennsylvania and was submitted pursuant to Third Circuit L.A.R.
34.1(a) on September 16, 2022.

On consideration whereof, it is now ORDERED and ADJUDGED that the District
Court’s order entered on October 28, 2021, is hereby AFFIRMED.

Costs shall not be taxed.

All of the above in accordance with the Opinion of this Court.

16a
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ATTEST:

s/ Patricia S. Dodszuweit
Clerk

DATE: November 29, 2022
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PATRICIA S. DODSZUWEIT TELPHONE NO.

215-597-2995
OFFICE OF THE CLERK

UNITED STATES COURT OF APPEALS
21400 UNITED STATES COURTHOUSE
601 MARKET STREET

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

November 29, 2022

Stephen R. Cerutti, 1, Esq.

Michael A. Consiglio, Esq.

Carlo D. Marchioli, Esq.

Office of United States Attorney
Middle District of Pennsylvania

228 Walnut Street, P.O. Box 11754
220 Federal Building and Courthouse
Harrisburg, PA 17108

Kenneth W. Mishoe, Esq.
Tucker Arensberg

300 Corporate Center Drive
Suite 200

Camp Hill, PA 17011

RE: USA v. Ernest Dyer
Case Number: 21-3087
District Court Case Number: 1-17-cr-00226-001

ENTRY OF JUDGMENT

Today, November 29, 2022 the Court entered its judgment in the above-captioned matter
pursuant to Fed. R. App. P. 36.

If you wish to seek review of the Court's decision, you may file a petition for rehearing. The
procedures for filing a petition for rehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.
LAR 35 and 40, and summarized below.

Time for Filing:
14 days after entry of judgment.
45 days after entry of judgment in a civil case if the United States is a party.

Form Limits:

3900 words if produced by a computer, with a certificate of compliance pursuant to Fed. R. App.

18a
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P. 32(g).
15 pages if hand or type written.

Attachments:

A copy of the panel's opinion and judgment only.

Certificate of service.

Certificate of compliance if petition is produced by a computer.

No other attachments are permitted without first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P. 35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel
rehearing is denied.

A party who is entitled to costs pursuant to Fed.R.App.P. 39 must file an itemized and verified
bill of costs within 14 days from the entry of judgment. The bill of costs must be submitted on
the proper form which is available on the court's website.

A mandate will be issued at the appropriate time in accordance with the Fed. R. App. P. 41.

Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certiorari.

Very Truly Yours,
s/ Patricia S. Dodszuweit
Clerk

By: s/ Desiree
Case Manager
Direct Dial: 267-299-4252
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA  :  Crim. No. 1:17-CR-226
V.
ERNEST KYLE DYER . Judge Sylvia H. Rambo

MEMORANDUM

Before the court is the motion to suppress (Doc. 107) filed by Defendant
Ernest Kyle Dyer (“Mr. Dyer” or “Defendant”). Having considered the briefing
submitted by the parties, the documentary evidence, and the testimony of the
officers, the court will grant the motion in part and deny the motion in part.

l. Background?

On July 5, 2017, Starr Bowman called 911 to report that that she had been
physically attacked by her boyfriend, Ernest Dyer. York county officers Joshua
Phillips and Po Engle located Ms. Bowman at the Sunoco gas station on North
Sherman Street in York.2 There, she told them—Dboth orally and through a written

statement—that she lived at 515 South Queen Street with Mr. Dyer. According to

1 The court’s factual findings are based on the documentary evidence submitted by the parties
and testimony elicited from officers during an evidentiary hearing. The facts regarding Mr. Dyer’s
conduct are introduced solely for the sake of deciding this motion and are not binding factual
findings for trial.

2 Special Agent Ryan Anderson eventually arrived on scene but did not ask Ms. Bowman
questions.
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Case 1:17-cr-00226-SHR Document 153 Filed 11/21/19 Page 2 of 41

Ms. Bowman,®> Mr. Dyer had been sexually trafficking her and a woman named
Summer Bechtold, sometimes out of his house and other times at a motel, despite
being a convicted felon under house arrest. Mr. Dyer paid Ms. Bechtold in drugs,
and sometimes used drugs and violence to coerce the women, but stopped trafficking
Ms. Bowman upon her request. Ms. Bowman continued to help Mr. Dyer manage
the women by feeding, transporting, and disciplining them. Ms. Bowman stated that
Mr. Dyer was violent, previously assaulting her by pouring cooking oil on her
vehicle and attempting to set it ablaze while she and her children were inside.
Before calling the police, Ms. Bowman had gone to her neighbor’s house
looking for a prescription bottle of thyroid medication that belonged to her. Upon
returning to her home, she and Mr. Dyer began arguing and, as their conflict
escalated, he brandished a forty caliber Hi-Point pistol and struck her in the left eye
with it.* Ms. Bowman stated that she was familiar with the weapon because Mr.
Dyer’s mother had purchased it on his behalf, he frequently fired the gun in the
backyard, and he kept it in an orange backpack by his night stand. Ms. Bowman

informed police that, in response, she fled and began receiving calls from Mr. Dyer,

3 The majority of the facts recited herein regarding Mr. Dyer’s conduct are testimony from Ms.
Bowman, not the court’s finding of undisputed facts.

4 There is a factual dispute as to whether this happened early in the morning or later in the day.

2
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telling her she should return to the house “with a body bag.” As a result, she
contacted the police.

Ms. Bowman also made several other statements not directly related to the
altercation, including that Mr. Dyer hired men to rape her as punishment, and that
she knew they were hired because they would say things during the assault that only
Mr. Dyer could know. She claimed Mr. Dyer paid off police, such that when she
would call in, police would arrive, dismiss her claims, then leave. She believed that
when she would take taxi cabs, the drivers would be hired by Mr. Dyer and would
report to him. She stated that Mr. Dyer had once choked a woman until she was
unconscious while having sex with her in the house, potentially killing her. Ms.
Bowman also told police Mr. Dyer had murdered people in New Jersey.

The police examined Ms. Bowman’s eye and took photographs of it,
concluding she had swelling and injuries consistent with Mr. Dyer having struck her
in the face. They also followed up on her explanation of how Mr. Dyer acquired the
handgun, confirming that his mother had in fact gone to a gun store and purchased
the exact pistol Ms. Bowman claims Mr. Dyer struck her with. The officers
confirmed Mr. Dyer was a convicted felon thus barring him from legally possessing
a firearm. They also confirmed Ms. Bowman’s car had burn marks. The police,
however, took no efforts to corroborate Ms. Bowman’s claims that Mr. Dyer was

offering drugs to his prostitutes, nor did they follow up on what were likely some of
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the worst crimes she accused him of—murdering multiple people, paying a man to
rape her, attempting to murder her and her children, and paying off police.

This information was at some point relayed to Special Agents Donald Asper
and Angela Strauss, who proceeded to conduct their own interview of Ms. Bowman.
On July 6, 2017, Agents Asper and Strauss transmitted that information to Detective
Mark Baker. He proceeded to rely upon it in drafting an affidavit and warrant
application to submit to a York County Magisterial Judge. He listed the following
information in his affidavit:

1. Your affiant, Detective Mark Baker, is a sworn police officer with the
Northern York County Regional Police Department (NYCRPD) and has been
so employed by this agency for 13 years. Your affiant is a member of the
criminal investigation division and a Task Force Officer with the Federal
Bureau of Investigation (FBI). Your affiant is also a sworn Special County
Detective for the District Attorney’s Office.

2. On 7/6/2017, your affiant was contacted by Special Agent (SA) Donald Asper
from the FBI regarding an incident which had occurred last evening involving
Starr Bowman.

3. Your affiant spoke with SA Asper who indicated a female in York City was
assaulted by a male identified as ERNEST DYER.

4. A copy of the incident report taken by York City including the victim’s written
statement was forwarded this officer for review.

5. On 7/5/2017, Starr Bowman indicated she had left her dwelling to go to a
neighbor’s house to get some prescription medications which were hers.

6. Bowman advised she lives at 515 South Queen Street in York City with her
boyfriend, ERNEST DYER.

7. Bowman indicated when she returned to the house, a verbal altercation ensued
between her and DYER.

8. During the altercation, DYER brandished a Highpoint .40 caliber pistol and
struck Bowman in the left eye with the gun.

9. Bowman then indicated DYER pointed the pistol at her.

4
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10.Bowman indicated she fled the residence to an undisclosed location.

11.Bowman further advised after the incident, DYER started to threaten her via
phone stating things such as “bring a body bag”

12.Bowman stated DYER has threatened her life in the past and she currently
fears for her safety.

13.Bowman advised approximately two weeks prior, another verbal altercation
ensued with DYER and during this, he poured cooking oil on her vehicle,
which contained her 12-year-old and 5-year-old children.

14.Bowman advised DYER then tried to light the oil on fire while her children
were still in the vehicle.

15.Bowman contacted the York City Police Department who responded and
conducted an initial investigation.

16.Photographs were taken of the injuries to Bowman by York City Police which
included a bruised area around her left eye and considerable redness and
swelling.

17.0n 7/6/17, an interview was conducted by SA Donald Asper and SA Angela
Strauss of Starr Bowman.

18.Bowman confirmed the above account as stated the previous night.

19.Also during the interview, Bowman disclosed there may be illegal drugs
located in the residence.

20.A search was done of the criminal history of ERNEST DYER and it was
discovered based on his past record, DYER is a person not to possess a
firearm.

21.Based upon above information, your affiant requests a search warrant be
issued for the residence of ERNEST DYER for the aforementioned items
listed on page 1.

(Doc. 116-2, pp. 3-4.) Detective Baker included in the application a request for
authorization to seize three categories of items during the search: “Firearms, illegal
drugs, cell phones possessed or belonging to Ernest Dyer.” (Doc. 116-2, p.2.) At

8:40 that evening, Magisterial Judge Barry Bloss signed the warrant.

The next day, Detective Baker executed the search warrant at 515 South Queen

Street, along with, among others, Special Agent Ryan Anderson. Upon entering the

5
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home, the officers found Mr. Dyer and Summer Bechtold in bed together. In other
parts of the house, police located Mr. Dyer’s mother and son, Annie Dyer and
Raekwon Grant. They handcuffed Mr. Dyer. They then realized there was a bench
warrant out for Ms. Bechtold’s arrest, so the officers handcuffed her as well. Upon
questioning, Mr. Dyer led police to a vacuum in the kitchen closet where a forty-
caliber Hi-Point handgun was located. Police proceeded to continue searching the
house for contraband and ended up seizing the following items:

(1) 1 HiPoint .40 S/N X7259647 with 10 rounds, Magazine

(2) 1 Swann DVR and charger

(3) 1 Plastic packaging with Apple brand

(4)1 $270 USC

(5)1 %36 USC

(6) 1 Silver LG Cell Phone

(7)1 Gray LG Cell Phone

(8) 1 Silver LG Cell Phone with cracked Screen

(9)1 Trac phone

(10) 1 Drug paraphernalia

(11) 1 Black padfolio with paperwork and receipt book

(12) 1 Box containing green pills and packaging material and ID for T. Holmes
(13) 1 Multiple [sic] boxes of .40 caliber ammunition (106 bullets)
(14) HiPoint gun box with Gander Mountain receipts

(15) 1 2 [sic] Flash Drives

(16) 1 Alcatel cell phone

(17) 1 Belly Band type pistol holster

(18) 1 Black pistol holster

(19) 1 Clear empty sandwich bags from freezer

(Doc. 116-2, p. 6.)°

> Because the warrant did not list the Swann DVR and charger, plastic packaging with Apple
brand, cash, drug paraphernalia, black padfolio with paperwork and receipt book, box containing

6
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Mr. Grant and Ms. Bechtold were subsequently brought into custody. Ms.
Bechtold informed police that, during the transport, Mr. Grant said the police had
missed a bottle of pills that he had left on an outer window sill at the house.

On July 7, 2017, the United States Attorney’s Office for the Middle District of
Pennsylvania filed a criminal complaint against Mr. Dyer in the United States
District Court for the Middle District of Pennsylvania. On July 13, 2017, Special
Agent Ryan Anderson submitted an application for a second warrant to United States
Magistrate Judge Martin Carlson. In athorough affidavit, Mr. Anderson laid out the
foundations of the investigation into Mr. Dyer and the police’s basis for believing
he was keeping drugs as part of a sex trafficking operation. He also relayed Ms.
Bechtold’s statement that officers would be able to find a bottle of drugs on a
window sill in the house. Judge Carlson subsequently issued the requested warrant.
On July 14, 2017, Mr. Anderson executed the warrant, discovering two children of
Mr. Dyer and two women now living in the house. Upon searching the window sill
Ms. Bechtold directed him towards, he located a bottle of drugs.

On July 26, 2017, a grand jury indicted Mr. Dyer for one count of felon in
possession of a firearm. On March 14, 2018, a grand jury indicted Mr. Dyer for one

count of a felon in possession of a firearm, one count of possession of a firearm in

green pills and packaging material and ID for T. Holmes, flash drives, and empty sandwich bags,
the court only discusses these items in its section on the plain view doctrine.

7
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furtherance of drug trafficking, one count of criminal conspiracy to distribute and
possess with the intent to distribute pentylone, and one count of distribution and
possession with the intent to distribute a controlled substance.

On May 10, 2019, Defendant filed a motion to suppress, seeking the exclusion
of all evidence acquired during both searches on multiple grounds. (Doc. 107.) On
June 5, 2019, the United States submitted its brief in opposition. (Doc. 114.) On
August 13, 2019, the court held an evidentiary hearing on the motion to suppress,
hearing testimony from the two affiants, Detective Mark Baker and Special Agent
Ryan Anderson. (Doc. 127.) On September 19, 2019, Defendant filed supplemental
briefing in support of his motion, incorporating facts revealed during the evidentiary
hearing. (Doc. 140.) On October 17, 2019, the United States submitted its own
supplemental briefing on the matter. (Doc. 149.) Having fully reviewed the briefs,
case law, testimony, and all other evidence in the record, this motion is now ripe for
resolution.

1. Standard of Review

“On a motion to suppress, the government bears the burden of showing that
each individual act constituting a search or seizure under the Fourth Amendment

was reasonable.” United States v. Ritter, 416 F.3d 256, 261 (3d Cir. 2005).5 “[T]he

®  The United States claims that Franks v. Delaware, 438 U.S. 154, 156 (1978) stands for the
proposition that a “search with a search warrant is presumed lawful, and the preliminary burden is
on the defendant to invalidate it by defeating its presumption of regularity.” (Doc. 114, p. 7.) This

8
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controlling burden of proof at suppression hearings” is “a preponderance of the
evidence.” United States v. Matlock, 415 U.S. 164, 177 n.14 (1974). The Fourth
Amendment to the United States Constitution grants individuals the right “to be
secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures.” U.S. Const. amend. IV. As the United States Supreme Court has
repeatedly held, “[t]he touchstone of the Fourth Amendment is reasonableness.”
Florida v. Jimeno, 500 U.S. 248, 250 (1991). “Generally for a seizure to be
reasonable under the Fourth Amendment, it must be effectuated with a warrant based
on probable cause.” United States v. Robertson, 305 F.3d 164, 167 (3d Cir. 2002)
(citing Katz v. United States, 389 U.S. 347, 356-57 (1967)).

An officer properly acquires a warrant by submitting an affidavit to a
magistrate judge providing a sufficient factual basis from which the magistrate judge
can reasonably infer that “there is a fair probability that evidence of a crime will be
found in a particular place.” Illinois v. Gates, 462 U.S. 213, 238-39 (1983).

Probable cause is something less than a prima facie showing, but requires, at least,

is incorrect. Franks established that the facts stated in a search warrant affidavit are presumed true
unless the defendant makes a preliminary showing that they may be false. Franks, 438 U.S. at 171
(“There is, of course, a presumption of validity with respect to the affidavit supporting the search
warrant.”) (emphasis supplied); United States v. Aviles, 938 F.3d 503, 508 (3d Cir. 2019) (“In
Franks, the Supreme Court held that a defendant has a right to challenge the veracity of statements
made in an affidavit of probable cause that supported the issuance of a warrant. . . . [as long as
they] make a substantial preliminary showing that the affidavit contained a false statement or
omission[.]”) (internal quotations omitted). But an affidavit or warrant can be insufficient on its
face without the defendant presenting any evidence.

9

28a




Case 1:17-cr-00226-SHR Document 153 Filed 11/21/19 Page 10 of 41

“a substantial basis for concluding that a search would uncover evidence of
wrongdoing.” Id. at 235, 237 (internal quotations, ellipses, and brackets omitted).
In evaluating the magistrate judge’s finding of probable cause, the district court
should defer to the magistrate judge’s judgment. Id. at 236. “This, however, does
not mean that reviewing courts should simply rubber stamp a magistrate’s
conclusion.” United States v. Zimmerman, 277 F.3d 426, 432 (3d Cir. 2002)
(internal quotations omitted). For example, the magistrate judge cannot rely upon a
“wholly conclusory statement” by the affiant, as such a statement “gives the
magistrate virtually no basis at all for making a judgment regarding probable cause.”
Gates, 462 U.S. at 238-39. Instead, “courts must continue to conscientiously review
the sufficiency of affidavits on which warrants are issued,” and evaluate whether the
magistrate judge had a “substantial basis” for concluding probable cause existed
justifying the issuance of a warrant. 1d.

In addition to challenging the sufficiency of the affidavit, “a defendant may
attack the issuance of a warrant if based on untruthful information.” United States
v. Harvey, 2 F.3d 1318, 1323 (3d Cir. 1993) (citing Franks, 438 U.S. at 165, 171).
A successful truthfulness attack must show, through evidence, that the police put
forward false facts either deliberately or through a reckless disregard for the falsity

of the facts. Id.

10
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1. Discussion

There are three bases upon which the government could have permissibly
seized evidence during its searches of Mr. Dyer’s home: (1) pursuant to a properly
Issued warrant; (2) pursuant to the good-faith reliance upon an improperly issued
warrant; and (3) pursuant to the plain view doctrine. The court begins by dispensing
of arguments that did not affect its analysis and proceeds to address each possible
legal justification in turn.

A. Defendant’s statement inconsistency and hearsay attacks do not
effectively problematize either warrant.

Defendant raises two lines of objections that the court can preliminarily
dispose of. First, Defendant complains that the search warrant affidavits rely on
lines of hearsay. Second, Defendant raises several attacks on Ms. Bowman’s
inconsistencies and biases in her statements. Here, Defendant is correct that the
affidavits in support of the search warrants relied upon multiple layers of hearsay,
and Defendant marshals some decent attacks on the consistency of Ms. Bowman’s
statements. Defendant, however, does not explain in his brief what the legal
implications of these attacks are, leaving the court to do its best to connect the dots.’

Neither of these arguments mount an effective attack on either warrant.

" This is, indeed, a general problem with Defendant’s briefing—it reads like a story with very
little explanation as to how the facts play into the legal attacks he raises against the warrant and
affidavit and with little attempt to directly address various legal arguments raised by the United

11
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To begin, Defendant does not claim any of the statements in the affidavit are
false. Assuch, the court need not evaluate whether the police conducted an adequate
investigation to support the statements made in the affidavit. Instead, the court will

“confine” its review “‘to the facts that were before the magistrate judge, i.e., the

affidavit, and [will] not consider information from other portions of the record.””
United States v. Miknevich, 638 F.3d 178, 181-82 (3d Cir. 2011) (quoting United
States v. Jones, 994 F.2d 1051, 1055 (3d Cir. 1993)). Here, Defendant has not raised
a viable attack on the consistency of either the statements by Ms. Bowman or Ms.
Bechtold that were included in the affidavits in support of the first and second
warrant. The court thus turns to Defendant’s hearsay objection.

An officer drafting an affidavit in support of a warrant application can
generally rely upon hearsay that would be inadmissible at trial, as long as the officer
has “a substantial basis for crediting the hearsay.” Gates, 462 U.S. at 241-42
(internal quotations omitted); accord DeAngelo v. Yeager, 490 F.2d 1012, 1014 (3d
Cir. 1973) (“[A]lthough an affidavit (submitted to support the issuance of a search
warrant) may be based on hearsay information . . . the magistrate must be informed

on some of the underlying circumstances from which the informant concluded that

evidence of crime was to be found in the place to be searched.”). Further, when the

States, such as the plain view doctrine and good-faith exception. The court is thus left to resolve
these on its own.

12
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hearsay statements are made by fellow law enforcement officers, they are generally
deemed trustworthy, unless the defendant marshals evidence demonstrating the
statements were unreliable and merited further corroboration. Compare United
States v. Harvey, 2 F.3d 1318, 1324 (3d Cir. 1993) (holding defendant’s failure to
put forward evidence demonstrating lack of reliability by fellow officer’s statement
warranted rejection of hearsay challenge), with Zimmerman, 277 F.3d at 430 n.3
(distinguishing Harvey and finding defendant’s hearsay challenge was meritorious
because he put forward evidence showing that the informant herself was merely
relaying information she had heard a parent relay from their child); cf. United States
v. Yusuf, 461 F.3d 374, 385-86 (3d Cir. 2006) (“[I]Jnformation received from another
governmental agency may raise questions as to its accuracy and require an agent to
undertake further investigation, and we explicitly decline to adopt a rule that
information obtained from a sister governmental agency pursuant to a court order is
per se reliable.”).?

The first warrant references that Detective Baker is relying upon a victim

statement taken from Ms. Bowman and relayed to him by another officer. Ms.

& The United States characterizes the law in a much simpler manner, as if an officer can always
rely on hearsay, including statements by fellow law-enforcement officers, in issuing an affidavit.
While the court agrees there is a strong legal presumption in statements made by fellow officers,
there is no similar presumption in favor of non-police declarants. And, as shown above, the Third
Circuit has held there are circumstances under which reliance on a fellow officer’s statement may
be deemed unreasonable.

13
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Bowman’s statement itself was not hearsay—it was her own testimony of things
she directly observed. Detective Baker’s reliance upon another officer’s
statement is hearsay, but, because the declarant is another officer, and Defendant
has introduced no affirmative reason to doubt such testimony, Detective
Baker’s reliance was reasonable.

Turning to the second affidavit, there is an additional level of hearsay here
because the affiant relies upon Ms. Bechtold relaying a statement from Mr. Grant
regarding the location of drugs previously undiscovered by the police. Here,
reviewing the well-detailed affidavit, on the whole, it was reasonable for the affiant
to believe Ms. Bechtold relaying Mr. Grant’s apparent confessions regarding the
location of drugs was reliable. Ms. Bechtold claimed that Mr. Grant was bragging
about where he had hidden drugs. In light of the facts that: (1) both of them were in
the house and present at the time of the search; (2) Ms. Bechtold said she had been
around Mr. Grant repeatedly (as he managed her prostitution); and (3) she was
generally familiar with drug use in the house, it was reasonable for the magistrate
judge to consider the officer relaying Ms. Bechtold’s statement about where Mr.
Grant claimed he hid the drugs. Thus, Defendant’s hearsay attacks fail to draw the

court’s attention to any problem in the magistrate judges’ analysis.

14
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B. On the face of the affidavits, the magistrate judge had probable
cause to issue the first warrant in search of guns and cell phones.

The court begins by laying out some uncontroverted facts in the affidavit that
supported a finding of probable cause justifying a search for guns and phones, then
identifies and sorts the controverted facts on the issue. Here, the first affidavit was
sufficient to establish probable cause to search Mr. Dyer’s residence for a gun and
cell phone. The affidavit states that Ms. Bowman contacted police, claiming she had
recently been struck by Dyer in his house with a gun, and that police corroborated
this accusation by examining her eye, confirming she appeared to have a fresh injury,
and taking photographs of it. The affidavit states Mr. Dyer proceeded to call and
threaten to kill her. The affidavit states that police conducted a background check on
Mr. Dyer, confirming it was illegal for him to possess a gun. The affidavit also states
the altercation took place “when she returned to the house.” This leaves two
questions for the court in assessing whether there was probable cause to search for a
gun in his residence: (1) were there sufficient facts to justify finding Ms. Bowman’s
testimony on these points reliable; and (2) were there sufficient facts to justify
believing there would be contraband in his house. The court addresses each in turn.

In evaluating an affidavit based on an informant’s tip, the court must look to
the totality of circumstances, focusing on facts showing the overall reliability of the
tipster, the veracity of their statement, and the basis of their knowledge. See Gates,

462 U.S. at 230-34. “Informants are not presumed to be credible, and the

15
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government is generally required to show by the totality of the circumstances either
that the informant has provided reliable information in the past or that the
information has been corroborated through independent investigation.” United
States v. Yusuf, 461 F.3d 374, 384-85 (3d Cir. 2006). The corroboration of innocent
facts can bolster the trustworthiness of a tip if they nonetheless carry a “degree of
suspicion.” United States v. Nelson, 284 F.3d 472, 479 (3d Cir. 2002) (quoting
Gates, 462 U.S. at 245 n.13). But “where the tip contains information that later
investigation contradicts, or that is of such a general nature as to be easily obtained

by any observer, there is no reasonable suspicion.” Id. An informant’s “explicit and
detailed description of alleged wrongdoing, along with a statement that the event
was observed first-hand” weighs in favor of the reliability of the tip. Gates, 462 U.S.
at 234. Informants’ statements are more reliable if they claim to have “just witnessed
a crime,” and if “officers had an opportunity to appraise the witness’s credibility
through observation.” Nelson, 284 F.3d at 480.

Here, the government argues Ms. Bowman should be afforded significantly
more trust than a typical confidential informant because she directly appeared in
front of the police, disclosed her identity, and claimed she was the direct victim of
the crime. The court agrees. By presenting herself physically to police while telling

her story, they had the opportunity to examine her overall demeanor and make a

judgment call regarding her honesty and trustworthiness. And by disclosing her

16
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identity, she exposed herself to being cross-examined at trial and otherwise having
her claims subject to additional scrutiny. Moreover, the affidavit states Ms. Bowman
claimed to live with Mr. Dyer, to date him, and to have directly experienced the
assault and threats she was reporting. Based upon these facts, the magistrate judge
could have reasonably concluded that Ms. Bowman was reliable, her injury
corroborated, and that she had a sufficient basis of knowledge to make these claims.

Regarding whether the gun could have been located in the house, under Third
Circuit precedent, which binds this court, “direct evidence linking the residence to
criminal activity is not required to establish probable cause.” United States v.
Burton, 288 F.3d 91, 103 (3d Cir. 2002). Instead, the magistrate judge could infer
from “an accumulation of circumstantial evidence that together indicates a fair
probability of the presence of contraband at the home of the arrested.” Id. The types
of circumstantial facts the magistrate judge may infer from frequently include “the
type of crime, the nature of the items sought, the suspect’s opportunity for
concealment,” and other inferences about where persons tend to hide contraband.
Id. (internal quotations omitted). “If there is probable cause to believe that someone
committed a crime, then the likelihood that that person’s residence contains evidence
of the crime increases.” Id. at 103 (internal quotations omitted). Moreover, as long
as the warrant “contain[s] the specific address of the house, an exhaustive list of

items (including weapons, drugs, and drug paraphernalia), and it name[s] [the

17

36a



886�
Highlight



Case 1:17-cr-00226-SHR Document 153 Filed 11/21/19 Page 18 of 41

defendant] as an owner, occupant, or possessor of the property,” then it properly
specifies a particular place “to be searched and the persons or things to be seized.”
United States v. Williams, 720 F. App’x 681, 683 (3d Cir. 2018) (internal quotations
omitted).

Here, despite Ms. Bowman having informed the police that Mr. Dyer
generally kept his pistol in an orange backpack next to his bed, this information did
not make its way into the affidavit. In fact, the affidavit contains no specification
regarding where the gun might be. Nonetheless, other facts in the affidavit could
have led the magistrate judge to reasonably infer the gun could be located in the
house. The affidavit appears to suggest Mr. Dyer attacked Ms. Bowman with a pistol
inside of the house, and the police corroborated this attack. The affidavit also states
that Mr. Dyer was calling Ms. Bowman instructing her to return to the house, and
that he would kill her upon arrival, suggesting he still had the gun at the house.
Finally, the affidavit suggested Mr. Dyer lived at the house. Together, a reasonable
person could believe the gun was located in the house.

As such, based on the facts in the affidavit, the magistrate judge could
reasonably have concluded the police found Ms. Bowman’s testimony regarding the
gun and phone threat credible. He could also have found a fair probability the gun

and cell phones were located in the home the next day, when the warrant was issued.

18

37a



886�
Highlight


886�
Highlight


886�
Highlight


886�
Highlight


886�
Highlight



Case 1:17-cr-00226-SHR Document 153 Filed 11/21/19 Page 19 of 41

The magistrate judge thus had probable cause to issue the warrant searching the
house for a gun and phone.

C. The magisterial judge lacked a substantial basis for its finding of
probable cause in support of the drug search in the first warrant.

The magistrate judge, however, had no probable cause to issue the warrant in
search of drugs. The only line in the affidavit referring to drugs is a conclusory
assertion that “Bowman disclosed there may be illegal drugs located in the
residence.” (Doc. 116-2, p. 4.) From this line, the magistrate judge had no factual
basis to conclude that there was a fair probability drugs could be located in the house.
The affidavit contains no explanation of what drugs could be found in the house,
why they could be found there, or what degree of probability Ms. Bowman or the
police assigned to the presence of drugs in the residence. As such, the magistrate
judge erred in issuing the warrant justifying a search for illegal drugs. Gates, 462
U.S. at 239 (“An officer’s statement that ‘affiants have received reliable information
from a credible person and believe’ that heroin is stored in a home, is likewise
inadequate.”) (quoting Aguilar v. Texas, 378 U.S. 108, 109 (1964)); see, e.g. United
States v. Jones, 818 F. Supp. 2d 845, 850 (E.D. Pa. 2011) (holding an affidavit which
relied on “a single bald assertion that [the informant] ‘knows Jones to sell drugs to
earn money’” was insufficient to establish probable cause).

Before the court can exclude any items acquired during the search, though, it

must examine what items the police took based on the illegal drug portion of the
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affidavit, and whether the plain view or good-faith doctrine nonetheless justified the
items acquired.

D. The good-faith doctrine did not justify the police seizing drug-
related evidence.

Based on the testimony of the officers, and the court’s own reasonable
inferences from the warrant and seized property, the police seized the following
items pursuant to the “illegal drugs” section of the warrant: “plastic packaging with
Apple brand”; “$270 USC”; “$36 USC”; “Drug paraphernalia”; “Black padfolio
with paperwork and receipt book”; “Box containing green pills and packaging
material and ID for T. Holmes”; “Clear empty sandwich bags from freezer.” (Doc.
116-2, p. 6.) The court begins its analysis of whether these items should be excluded
by examining whether the officers had objectively reasonable good faith in believing
the warrant justified these searches.

Under the good-faith exception established in United States v. Leon, 468 U.S.
987 (1984), the court cannot exclude evidence obtained through an improper warrant
where “police acted in objectively reasonable reliance on the subsequently
invalidated search warrant.” Virgin Islands v. John, 654 F.3d 412, 417-18 (3d Cir.
2011) (internal quotations omitted). The United States bears the burden of

establishing that the exception applies. Jones, 818 F. Supp. 2d at 849.° While

9 The court did not locate a Third Circuit case on this issue, but several other circuits have held
the same. See, e.g. United States v. George, 975 F.2d 72, 77 (2d Cir. 1992) (*“The burden is on the
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Defendant fails to address the exception, the United States does not provide a
sufficient basis for applying it. The United States argues that the officers’ reliance
upon a warrant in executing their search is sufficient to satisfy the Leon good-faith
exception. This cannot be the case. “If subjective good faith alone were the test, the
protections of the Fourth Amendment would evaporate, and the people would be
‘secure in their persons, houses, papers, and effects,” only in the discretion of the
police.” Beck v. State of Ohio, 379 U.S. 89, 97 (1964). Moreover, if mere reliance
upon a warrant was sufficient, it would mean that every time a magistrate judge
issued a warrant, the Leon exception would be automatically triggered. This would
result in the district court functionally “rubber stamp[ing]” the magistrate judge’s
issuance of a warrant every time, in contravention of Third Circuit law. Zimmerman,
277 F.3d at 432. The court is thus left to analyze on its own the record and case law
in more depth than the parties have offered.

The applicability of the good-faith test is interwoven with the applicability of
the exclusionary rule—a remedy created by courts to effectuate a defendant’s right

to be free from arbitrary, unconstitutional searches. Thus, to flesh out the parameters

government to demonstrate the objective reasonableness of the officers’ good faith reliance.”);
United States v. Corral-Corral, 899 F.2d 927, 932 (10th Cir. 1990) (same); United States v.
Brunette, 256 F.3d 14, 17 (1st Cir. 2001) (same); United States v. Michaelian, 803 F.2d 1042, 1048
(9th Cir. 1986) (same); but see United States v. Guerrera, No. 2:17-CR-137, 2018 WL 8805227,
at *4 (N.D. Tex. Oct. 3, 2018) (“When challenging the application of the good faith exception,
Defendant carries the burden to prove by a preponderance of the evidence that it does not apply.”)
(citing United States v. Rosa, 721 F. App’x 403 (5th Cir. 2018)).
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of the good-faith exception to the warrant requirement, the court examines under
what conditions the exclusionary rule should apply. The Third Circuit has held
“exclusion will not deter police from relying on an invalid warrant unless the police
should reasonably have known that the warrant’s issuance would be found
unconstitutional.” John, 654 F.3d at 418. “When law enforcement ‘exhibits

“deliberate,” “reckless,” or “grossly negligent” disregard for Fourth Amendment
rights, the deterrent value of exclusion is strong and tends to outweigh the resulting
costs.”” United States v. Franz, 772 F.3d 134, 144 (3d Cir. 2014) (quoting Davis v.
United States, 564 U.S. 229, 258 (2011)) (internal brackets omitted). “*But when
the police act with an objectively reasonable good-faith belief that their conduct is
lawful, or when their conduct involves only simple, isolated negligence, the
deterrence rationale loses much of its force, and exclusion cannot pay its way.’” Id.
(quoting Davis, 564 U.S. at 238). “‘[P]olice conduct must be sufficiently deliberate
that exclusion can meaningfully deter it, and sufficiently culpable that such
deterrence is worth the price paid by the justice system.”” Id. at 145 (quoting
Herring v. United States, 555 U.S. 135, 144 (2009)). The court must thus apply the
exclusionary rule when doing so is “calculated to prevent” future constitutionally-
invalid searches, “not to repair” the harm inflicted by one. United States v. Wright,

493 F. App’x 265, 271 (3d Cir. 2012) (quoting Elkins v. United States, 364 U.S. 206,

217 (1960)).
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There are four circumstances where an officer’s reliance upon a warrant will
be deemed objectively unreasonable: (1) where the magistrate judge relied upon
“deliberately or recklessly false” statements in the warrant affidavit; (2) where the
magistrate “abandoned his or her judicial role and failed to perform his or her neutral
and detached function”; (3) “where the warrant was based on an affidavit so lacking
in indicia of probable cause as to render official belief in its existence entirely
unreasonable”; and (4) “where the warrant was so facially deficient that it failed to
particularize the place to be searched or the things to be seized.” John, 654 F.3d at
418.

In applying these exceptions, the court must look to the facts as a whole,
Franz, 772 F.3d at 144-45, to determine how a reasonable, well-trained officer
would have examined the situation, and whether they “would have known that the
search was illegal under all of the circumstances.” United States v. Vasquez-Algarin,
821 F.3d 467, 483 (3d Cir. 2016) (internal quotations omitted). Reasonable officers’
“appreciation for constitutional intricacies are not to be judged by the standards
applicable to lawyers.” United States v. Tracey, 597 F.3d 140, 152 (3d Cir. 2010)
(quoting United States v. Cardall, 773 F.2d 1128, 1133 (10th Cir. 1985)). As such,
an officer may reasonably rely upon a technically deficient warrant. I1d. But an
officer may have relied upon a “supporting affidavit [that] was so conclusory that

their good faith reliance upon the warrant is obviated.” Cardall, 773 F.2d at 1133.
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The first exception is inapplicable because Defendant has not alleged that any
of the statements in the affidavit were false. The second exception is inapplicable
because Defendant has not accused either of the magistrate judges of examining the
materials with the same heated passion as an investigating officer. And the fourth
exception is inapplicable because the warrant contains adequate specifications. See
Williams, 720 F. App’x at 683. Therefore, the question becomes whether the warrant
affidavit was so obviously deficient that any reasonable officer would have realized
there was no probable cause to search for drugs. Given the affidavit was devoid of
any factual explanation of why the police thought drugs may be in the house, the
court finds this exception applicable.

As explained above, the affidavit presents essentially no facts upon which a
magistrate judge could have assessed whether there was probable cause to search for
drugs. This failure on the affiant’s part demonstrates more than a technical
deficiency; it is a grossly negligent disregard for the substantive requirement that
“[s]ufficient information must be presented to the magistrate to allow that official to
determine probable cause; his action cannot be a mere ratification of the bare
conclusions of others.” Gates, 462 U.S. at 239. Giving magistrate judges the ability
to review the facts and make their own judgment calls “is not a mere formality; it
ensures that necessary judgment calls are made by a neutral and detached magistrate,

not by the officer engaged in the often competitive enterprise of ferreting out crime.”
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Mitchell v. Wisconsin, 139 S. Ct. 2525, 2543 (2019) (internal quotations omitted).
Because this deficiency violates a bedrock of warrant case law, it is significant that
the court deter this police behavior. United States v. Reilly, 76 F.3d 1271, 1280 (2d
Cir. 1996) (cited favorably by Zimmerman, 277 F.3d at 438) (“For the good faith
exception to apply, the police must reasonably believe that the warrant was based on
a valid application of the law to the known facts. In the instant matter the officers
failed to give these facts to the magistrate.”).

Further, the officers executing the warrant cannot in good faith claim to have
simply read the warrant and not the affidavit in support of it. The affidavit was
directly attached to the warrant. And, more importantly, Detective Mark Baker was
both the affiant and one of the officers executing the warrant. This weighs in favor
of finding the police culpable in the error and thus justifying exclusion:

Good faith is not a magic lamp for police officers to rub
whenever they find themselves in trouble.  And
particularly where the affiant is also one of the executing
officers, it is somewhat disingenuous, after having gone to
the magistrate with the paltry showing seen here, to
suggest, as the government suggests, that at bottom it was
the magistrate who made the error and the search and
seizure are insulated because the officer’s reliance on that
error was objectively reasonable.
Zimmerman, 277 F.3d at 438 (internal quotations and citations omitted); accord

United States v. Crist, 627 F. Supp. 2d 575, 588 (M.D. Pa. 2008) (“In a case such as

this, where the police officers were the source of their own trouble, the good-faith
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exception does not apply.”); Reilly, 76 F.3d at 1281 (holding the good-faith
exception is inapplicable “when the officers are themselves ultimately responsible
for the defects in the warrant”).

Finally, even if additional facts had been supplied, the affiant’s phrasing of
the issue did not give rise to an inference of probable cause. The contingent nature
of Bowman’s statement—that there “may” be drugs in Dyer’s house, without any
further indication of the probability the statement is true—is a type of factual
averment that police should know they cannot rely upon. See United States v.
Griffith, 867 F.3d 1265, 1278 (D.C. Cir. 2017) (holding an affidavit “fell short to an
extent precluding good-faith reliance on the warrant” where it said the defendant
“might own a cell phone” that “might be found in the residence” and “might retain
incriminating” evidence).

Taking all facts into consideration, the court finds the officers’ subjective
reliance upon the first warrant is not objectively reasonable. The court also finds the
police culpable for disregarding a fundamental requirement that they put before the
magistrate judge the factual basis for their belief that contraband shall be found in a
particular location. These conclusions militate in favor of excluding any evidence

of “illegal drugs” acquired by the police pursuant to the first search.
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Even if the search for drugs was illegal, however, the police may nonetheless
retain any contraband they acquired if it was in plain view during the legal portions
of the search. Hence, the court now turns to the plain view doctrine.

E. The plain view doctrine only permitted the police to seize the green
pills, plastic packaging, and ID card.

The plain view doctrine is a “rule permitting a police officer’s warrantless
seizure and use as evidence of an item seen in plain view from a lawful position or
during a legal search when the officer has probable cause to believe that the item is
evidence of a crime.” BLACK’S LAW DICTIONARY 1391 (11th ed. 2019). “An
example of the applicability of the ‘plain view’ doctrine is the situation in which the
police have a warrant to search a given area for specified objects, and in the course
of the search come across some other article of incriminating character.” Horton v.
California, 496 U.S. 128, 135 (1990). Three conditions must be satisfied for the
plain view doctrine to justify the seizure of certain items: (1) “the officer must not
have violated the Fourth Amendment in ‘arriving at the place from which the
evidence could be plainly viewed’”; (2) “the incriminating character of the evidence
must be ‘immediately apparent’”; and (3) “the officer must have ‘a lawful right of
access to the object itself.”” United States v. Menon, 24 F.3d 550, 559 (3d Cir. 1994)
(quoting Horton, 496 U.S. at 136); accord United States v. Shabazz, 563 F. App’x
875, 878 (3d Cir. 2014) (same). The government bears the burden of proving all

three of these elements by a preponderance of the evidence. See United States v.

27

46a



886�
Highlight


886�
Highlight



Case 1:17-cr-00226-SHR Document 153 Filed 11/21/19 Page 28 of 41

Scarfo, 685 F.2d 842, 856 (3d Cir. 1982) (“[T]he plain view doctrine carves out an
exception to the warrant requirement.”); California v. Acevedo, 500 U.S. 565, 589
(1990) (holding a party seeking to invoke an exception to the warrant requirement
bears the burden of proof). The Supreme Court has held that discovery of the object
in plain view need not be inadvertent, but there is a limit to the intent:

Nonetheless, even though an officer can keep his or her

eye out for particular objects while conducting a lawful

search, the Court has made quite clear that the “plain

view” doctrine cannot be used to expand the scope of a

legal search—there must be “scrupulous adherence” to the

requirement that the search be limited to the time and place

necessary to find the items listed on the warrant.
Menon, 24 F.3d at 560 (quoting Horton, 496 U.S. at 138). If the police must
manipulate items in a manner that invades the possessory interests of their owners
before ascertaining that the object is evidence of contraband, then the items were not
plainly viewable. See Arizona v. Hicks, 480 U.S. 321, 324-25 (1987).

Here, given the warrant was at least partially valid, the police were
constitutionally permitted to be in the home at issue. Thus, whether any particular
item was in “plain view” depends on whether the police: (1) were able to see it while
searching for the gun and cell phones or securing the house; and (2) if it was
“immediately apparent” that the items contained incriminating evidence.

Looking first at the cash seized, the government has put forward no evidence

that the cash had the immediate appearance of wrongdoing. In United States v. Law,
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the Third Circuit conducted a wide review of federal law governing the seizure of
cash under the plain view doctrine and concluded that the police’s seizure of cash—
absent “testimony that [the officer] thought the cash was incriminating or had
anything to do with drugs”—is inappropriate under the doctrine. 384 F. App’x 121,
122-23 (3d Cir. 2010) (collecting cases). The court’s rationale was that cash, in and
of itself, is innocuous, even in large bundles and wrapped in rubber bands—only
additional evidence creating a suspicious context can show it is immediately
apparent that such money is incriminating. 1d. Here, the police presented no
testimony as to why they seized Mr. Dyer’s cash. The government has thus failed
to carry its burden of showing Detective Baker believed it was immediately apparent
the cash was inculpatory.

Next, the United States has put forward no evidence to support its acquisition of
“1 Drug paraphernalia.”’® During the evidentiary hearing, Detective Baker stated
that he did not recall what items they seized that fall under the category of drug
paraphernalia. He did not indicate where he located them or what about them
suggested they were paraphernalia, thus giving rise to an immediate appearance of

wrongful conduct. As such, the government has not carried its burden of showing

10" The fact that the police recorded seizing “1 Drug paraphernalia”—and the officer who
supposedly seized the paraphernalia could not even testify as to what objects fell into this
category—suggests the York police employed an alarmingly lax and disorganized standard of
recording the items acquired during a search.
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the plain view doctrine justified the seizure of such evidence; any materials acquired
during the first search under the category of “drug paraphernalia” are thus
inadmissible at trial.

Turning to the Swann DVR, charger, and flash drives, it appears the police
located all of these while properly searching the house, but the Government has not
carried its burden of showing that it was immediately apparent that these items
contained evidence of contraband. In determining whether the incriminating nature
of any items was immediately apparent, the court must not hold police to “an unduly
high degree of certainty as to the incriminatory character of evidence.” Texas v.
Brown, 460 U.S. 730, 741 (1983). Instead, the court must determine whether, from
the perspective of the officer and the degree of observation they took before seizing
the object, there was probable cause that the item contained, or was itself,
incriminating evidence. See id. The United States Supreme Court has held that
merely seeing stereo equipment—even with knowledge stereo equipment was stolen
nearby—or feeling a lump in a suspect’s pocket are insufficient factual bases from
which the police might find the immediate appearance of wrongful conduct. See
Minnesota v. Dickerson, 508 U.S. 366, 378-79 (1993).

In United States v. Wilson, the United States Court of Appeals for the Eighth
Circuit considered whether, under Arizona v. Hicks, the seizing of a camera, cell

phone, and video tape was permissible under the plain view doctrine. 565 F.3d 1059,
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1065 (8th Cir. 2009). Wilson argued that merely by observing the outside of the
devices, the police could not reasonably believe the items contained evidence of
illegal conduct. Id. The court rejected this challenge, finding the officers there had
probable cause to believe the recording devices contained evidence of criminal
conduct because: (1) the officers were aware of testimony from a victim that the
recording devices were used to record underage sexual activity; (2) the devices were
located in the exact place described by the victim; and (3) the officers had reviewed
images of the recording devices before conducting the search. See id.; see also Glick
v. Edwards, No. 11-cv-168, 2012 WL 2524975, at *4 (D. Mont. June 29, 2012)
(describing the holding of Wilson as turning on the fact that “the officer knew a child
pornography victim had alleged such items had been used to record her and the video
camera was found in the same location the victim had described”).

In contrast to the on-point evidence in Wilson, the officers’ testimony here as to
why they seized these recording devices is flimsy. The officers did not testify that
they were privy to any testimony by a victim as to what information would be found
on this DVR device. They did not locate the recording devices in any position
described by a victim. And the officers did not testify that they had a sufficient basis
to believe the devices immediately and apparently contained contraband; instead,
they testified that they seized the devices “as just a precautionary measure since it’s

a digital piece of equipment and it’s easily disposed,” and because it was their “hope”
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that it contained incriminating evidence. While one officer did testify he believed
the location of the cameras in the house suggested they “might have caught a lot of
the incident as it occurred,” the officer did not explain what he means by this, why
he believes that, or how he came to believe the DVR was recording data from those
cameras.

Similarly, the flash drives were seized simply because “they were computer
items” that “were seized within the same area as the weapons and the cash and
everything else.” Itis unclear why the flash drives being near “weapons” would lead
the police to believe they had any evidence of wrongdoing. During the evidentiary
hearing, the Assistant United States Attorney, Michael Consiglio, did ask: “Was
there thoughts maybe that flash drives contained storage information associated with
the surveillance,” in response to which the officer stated, “That’s correct.” (Doc.
127, 78:23-25.)1 But the fact that the officer had “thoughts” that “maybe” the flash

drives contained possibly incriminating evidence is pure speculation, not a

11 Defendant complains that Mr. Consiglio “spoon fed” the officers the answers he was seeking.

As a factual matter, Defendant is correct. But the legal phrase Defendant is looking for is that Mr.
Consiglio employed “leading questions”—an objection that is now waived because he did not
object to these questions during the hearing. See Herman v. Hess Oil Virgin Islands Corp., 524
F.2d 767, 770 (3d Cir. 1975). Upon its own review of the officers’ testimony, however, the court
is suspicious of the fact that the officers were, at times, willing to affirmatively respond to Mr.
Consiglio’s conslusory and leading questions, even when they admitted they had no recollection
of what he was asking about. (See Doc. 127, 77:1-7 (after admitting he did not recall what any of
the items labeled “drug paraphernalia” were, Detective Baker was willing to testify that it was
immediately apparent all of those items were incriminating).) The court nonetheless does consider
all of the officers’ testimony together.
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reasonable and immediate appearance of inculpatory evidence on the flash drives.
Subjective consideration that it is possible an item could contain incriminating
evidence does not meet the admittedly low bar of probable cause. Thus, the
government has not carried its burden of showing, by a preponderance of evidence,
that it was immediately apparent that the recording devices or flash drives contained
Incriminating evidence.

Turning to the plastic sandwich bags found in the freezer, the court finds these
were located in a space the police did not have constitutional authority to enter. In
United States v. Telfair, the Third Circuit held that an officer was permitted to open
a refrigerator, under the plain view doctrine, because he “had probable cause to
believe the appliance both was and contained incriminating evidence.” 507 F. App’X
164, 173 (3d Cir. 2012). Specifically, the police had reason to believe there may be
shell casings in the refrigerator because they had been called to the house because
of a shooting in the kitchen area, and because the refrigerator had bullet holes in it.
Id. Here, the police had no basis for believing the freezer was or contained
incriminating evidence. As shown above, the police only had a good-faith basis for
searching for a gun and cell phones. The police claim they located the bags inside
the freezer, suggesting they had to open the freezer door to locate them. Because

the police had no basis for believing the freezer contained a gun or cell phones, they

33

52a




Case 1:17-cr-00226-SHR Document 153 Filed 11/21/19 Page 34 of 41

did not have a justification for opening the freezer. The plain view doctrine did not
justify them locating or seizing the sandwich bags.

Regarding the plastic Apple-brand packaging, box of green pills, and an
identification card for a “T. Holmes,” the police gave some testimony suggesting it
was immediately apparent these items were evidence of criminal activity. The court
finds that a reasonable person could have probable cause to conclude unmarked pills
next to Apple-brand packaging is evidence of illegal activity. The officers here
testified, without any rebuttal, that, in their experience, Apple-brand packaging is
regularly used to store and sell drugs. And a person’s identification next to these
materials could be evidence of the person who was selling said drugs. But the
officers gave no testimony regarding exactly where these items were located in the
house. The court thus looked elsewhere in the record to glean where the items were
located.?

On the day following the issuance of the warrant, Detective Baker filed a
supplemental narrative outlining the officers’ executions of the warrant. (See Doc.

116-2, p. 42.) This document includes a line stating “Box containing green pills,

12 Ordinarily, it is the job of the parties to “point the court to record evidence supporting” the
factual basis for its arguments. Cf. Griffin v. Air Line Pilots Ass’n, Int’l, 32 F.3d 1079, 1083 (7th
Cir. 1994) (discussing the parties’ summary judgment briefing obligations). But, because
Defendant did not rebut by brief the Government’s invocation of the plain view doctrine, the court
finds it understandable that the Government did not fully brief the matter in its supplemental brief.
The court thus is attempting to diligently review the record to conduct its own comprehensive
analysis of the facts. But its decision to do so should not be seen a basis for alleviating the parties
from, in the future, pointing the court to the needed facts in the record.
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drug packaging material and ID of T. Holmes — Bedroom of T. Holmes on shelf.”
The court finds this is a sufficient factual basis to justify the police locating it in
plain view during a legal search. Incident to the arrest of the suspects, the police
properly conducted a quick search of all rooms and closets in the house to secure the
premises from any possible threats. See Grayer v. Twp. of Edison, 198 F. App’x
203, 208 (3d Cir. 2006) (citing Maryland v. Buie, 494 U.S. 325, 327 (1990)). The
fact that the materials were on the “shelf” does not tell the court much. But,
unrebutted, it is enough for the court to conclude that it was more likely than not that
the police were able to spot them merely by conducting a quick scan. The court
therefore shall not exclude the use of these pieces of evidence.

Regarding the “Black padfolio with papers,” the government has not put forth
sufficient evidence to show it was immediately apparent these documents were
evidence of illegal activity. Several cases have held that “a document, even though
in plain view, is [not] within the plain view exception if it must be read in order for
its incriminating nature to be determined.” United States v. Garcia, 496 F.3d 495,
510 (6th Cir. 2007) (holding receipts, financial records, and invoices that the officer
had to read before he could determine they were evidence of wrongdoing did not fall
within the plain view doctrine); see, e.g. Gleeson v. Prevoznik, 190 F. App’x 165,
167 (3d Cir. 2006) (affirming the district court’s finding that a detective failed to

show “the incriminating character of the documents was immediately apparent, as
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required by the plain view doctrine”); United States v. Andrews, 847 F. Supp. 2d
236, 253 (D. Mass. 2012) (excluding documents that police had to read to determine
if they were incriminating); United States v. Reeves, No. 11-cr-520, 2012 WL
1806164, at *10 (D.N.J. May 17, 2012) (excluding digital items whose filenames
were in plain view, but whose content had to be read to determine if they were
incriminating).

In United States v. Menon, the police were authorized by warrant to search a
house for blank invoices bearing the name “Abad Fisheries,” a phony seafood
supplier. 24 F.3d 550, 559 (3d Cir. 1994). A senior officer nonetheless instructed
the officers executing the warrant to also “look for any other blank invoices and for
documents regarding” another company named “Jabeco.” Id. In executing the
warrant, one officer searched a desk for blank invoices with the name “Abad
Fisheries,” but also came upon a document with the name “Jabeco” and turned it
over to the senior official. 1d. The senior official then read the entire document and
inferred, from a prior investigation, that these documents and others were evidence
of a scheme of illegal food shipments. Id.

The defendant moved to suppress the Jabeco documents, arguing that, under
Arizona v. Hicks, the police had improperly sifted through and closely read
documents before ascertaining they were evidence of wrongdoing, demonstrating it

was not “immediately apparent” that they were incriminating. Id. at 560-63. The
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Third Circuit held that the issue was a close call, and that the defendant put forward
a “forceful” argument that a cursory examination of documents conducted during an
otherwise legal search did not give rise to an immediately apparent impression of
wrongdoing, and thus further reading the documents was impermissible under the
plain view doctrine. Id. The court nonetheless held it was proper for the police to
read the document because they had to do so in order to determine whether they were
blank invoices with the name “Abad Fisheries” on them—an act expressly
authorized by the warrant. Id; see also United States v. Baker, No. 3:13-cr-197, 2015
WL 13307591, at *7 (M.D. Fla. Oct. 15, 2015), report and recommendation
adopted, 2015 WL 7068145 (M.D. Fla. Nov. 13, 2015) (holding that Menon stands
for the proposition that an officer can review documents if it is authorized, by a
warrant, to look for certain documents in the residence).
Here, Detective Baker testified that:

There was, so the pad folio containing receipts. The

receipts did not appear to legitimate for lack of a better

word. They looked like they were made up receipts or it

might have been something involving the drug trafficking

trade like he was trying to keep track of how much was

being sold to certain people in certain ways that way.
(Doc. 127, 77:11-16.) On its face, this testimony does not show Detective Baker
had anything more than an intuitive hunch that something might be wrong with some

receipts. This is a sufficient basis to show he did not find it immediately apparent

that the documents were incriminating. But, even assuming his gut feeling was
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enough, his testimony reveals that he had to open the padfolio and read the materials
inside of it to ascertain whether the documents hinted at incriminating activity.
Moreover, in contrast to the police in Menon, the officers here were not authorized
by the warrant to search for any documents.*®* Thus, Detective Baker’s conduct of
opening the pad folio is closer to the officers in Hicks and Mitan who had to move
materials around to identify incriminating evidence. United States v. Mitan, Nos.
08-760-1, 08-760-2, 2009 WL 2195321, at *17 (E.D. Pa. July 23, 2009) (“Strosnifer
testified that he moved some of the documents around to further identify them;
moving documents around also supposed the conclusion that their incriminating
nature was not immediately apparent.”). Moreover, the fact that he had to read the
receipts to come to his conclusion that they seemed like recordings of drug deals
renders his conduct in line with the officers in the cases excluding documentary
evidence. As such, the court finds the plain view doctrine did not permit the police
to seize the padfolio or documents contained therein, and they should be excluded.

F. The second warrant is amply supported by a valid affidavit that
does not rely upon any fruit of the poisonous tree.

Here, Magistrate Judge Carlson issued a second warrant based on an eight-
page long, well-drafted affidavit by Special Agent Ryan Anderson, laying out his

thorough basis for believing additional drugs could be found in a specific location

13" The government has not argued that the officer was looking for drugs, phones, or guns—the
items actually authorized to be searched for in the warrant—in the padfolio.
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in the house. Specifically, Ms. Bechtold testified, inter alia, that Mr. Grant had
informed her he hid drugs on a specific outer window sill. The officers found the
exact drugs in question in the exact location predicted. Defendant does not question
the sufficiency of the affidavit, so the court will not explore it further.

Instead, Defendant raises two complaints: (1) that the second search was not
executed for days after he was arrested and other people moved into the house, so
the drugs could have belonged to someone else; and (2) that the second warrant was
based on fruit of the poisonous tree because the affidavit in support relied upon
evidence acquired during the first search, which was wholesale illegal.

The first argument does not adequately call into question Judge Carlson’s
basis for finding probable cause. The evidence being days old is an insufficient basis
to void probable cause. See United States v. Harvey, 2 F.3d 1318, 1322 (3d Cir.
1993) (holding a two-month old letter was not stale and thus served as a valid basis
for establishing probable cause). And the fact that other people moved in does not
negate the fact that there may still have been drugs located where Mr. Grant hid
them. If the Government is unable to trace the chain of possession to Mr. Dyer, this
argument may serve as part of a valid basis for excluding the evidence for a separate
reason. Or it may serve as a persuasive trial argument. But it is not a basis for
concluding Judge Carlson lacked probable cause to issue the warrant when he did.

The second argument fails because the court has reviewed the affidavit in support of
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the second warrant and does not find it relied upon any evidence the court has
excluded. Instead, the second affidavit relies primarily on the testimony of Ms.
Bechtold, who the police would have been authorized to arrest and question due to
the partial validity of the first warrant and due to her having an outstanding bench
warrant. Defendant has thus failed to raise a meritorious objection to the second
warrant and all evidence acquired during the second search was seized in a
constitutionally-permissible way.

In deciding the second search warrant was valid, the court considered whether
this meant the discovery of the original items would have been inevitable. The
government, however, bears the burden of proof regarding the applicability of the
inevitable discovery doctrine and did not raise the argument in its brief or explain
what evidence it believed would have supported such a finding; the court therefore
will not permit the introduction of the evidence on that basis. See United States v.
Bradley, 370 F. Supp. 3d 458, 476-77 (M.D. Pa. 2019) (citing United States v.
Vasquez De Reyes, 149 F.3d 192, 195 (3d Cir. 1998)). Even if the court did consider
this argument, there is insufficient evidence in the record to support a finding of
inevitability. While executing the second warrant, the police searched for but were
unable to locate some evidence of contraband that Ms. Bechtold stated they would
find. This could be explained by the passage of time between Mr. Dyer’s arrest and

execution of the second warrant, during which time other people—including
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mothers who likely would remove or destroy such contraband from a house where
their children lived—were occupying the premises. As such, a finding of
inevitability would require impermissible speculation on the court’s part. As this
court recently explained:
Speculation and assumption do not satisfy the dictates of
[the Supreme Court’s decision in] Nix . . . inevitable
discovery is not an exception to be invoked casually, and
if it is to be prevented from swallowing the Fourth
Amendment and the exclusionary rule, courts must take
care to hold the government to its burden of proof.
Id. (quoting Vasquez De Reyes, 149 F.3d at 195) (citing Nix v. Williams, 467 U.S.
431 (1984)).
IV. CONCLUSION
For the reasons outlined above, the court shall grant the motion in part,
excluding the Swann DVR and charger, cash, drug paraphernalia, black padfolio
with paperwork and receipt book, flash drives, and clear empty sandwich bags. The

motion is denied in all other regards. An appropriate order shall follow.

/s/ Sylvia H. Rambo
SYLVIA H. RAMBO
United States District Judge

Dated: November 21, 2019
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA Crim. No. 1:17-CR-226
V.
ERNEST KYLE DYER Judge Sylvia H. Rambo
ORDER

In accordance with the accompanying memorandum of law, IT IS HEREBY
ORDERED that Defendant’s motion to suppress (Doc. 107) is GRANTED IN
PART. The following items and categories of items acquired during the first search
of Defendant’s residence are excluded from admission at trial:

(1) the Swann DVR and charger;

(2) drug paraphernalia;

(3) black padfolio with paperwork and receipt book;

(4) flash drives;

(5) and clear empty sandwich bags from the freezer.

IT ISFURTHER ORDERED that the motion is DENIED in all other regards.

/s/ Sylvia H. Rambo
SYLVIA H. RAMBO
United States District Judge

Dated: November 21, 2019
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Commonwealth of Pennsylvania " APPLICATIONFOR
' ‘ o SEARCH WARRANT
COUNTY OF YORK , =5 , . AND AUTHORIZATION
Docket Number Police Incident Warrant Control
(Issing Authorly): . Number: 20170706M0003 Number. :
‘[,J,mcrws MARK BAKER ' NORTHERN YORK COUNTY REGIONAL PI_(717)282-3647 7/6/2017
| AFFIANTNAME i AGENCY ; y PHONE NUMSER DATE OF APPLICATION

ENTIFY ITEMS T0 BE SEARGHED FOR AND SEIZED (e as speciic as poseible) :
Firearms, illegal drugs, cgll phones possessed or balonging to Ernest Dyer

|

ettt ———— AN
SPECIFIC DESCRIPTION OF PREMISES AND/OR PERSON TO BE SEARCHED (Streat snd No., Apt. No., Vehicle, Safe Deposit Box, ¢tc) :
Soda security 3 firanclal infe 3 (..; PINS) shoud not ba listed. 1 ha ldentity of an account number must be established, use anly the fast 4 digits
204 pA 8§ 2131+ 2137,
518 South Queen Street York P3

Dascx::.bad as a threa story end unit m.th sacond floo* bay wmdow

NAME OF OWNER, 0CCUPANT OR POSSESSOR OF SAID PREM!SES TO BE SEARCHED (If proper name I5 unknown, give atlas andfor dsscﬂpnon]~
‘ Exnes t Dyer

) VIOLATIDNOF(Dsscrlba'canductorsyac’l{yﬂaﬂxm): ] ) DATE{S) OF VIOLATICON:
Parson not to Posasss, TLB CSA 6105 07/05/2017

‘ [D Warrant Apphcaﬁon Approved by District Attorney - DA File No.

{1f OA epprovaisquired pro Pa.R.Crim P. 263(1) whth assigned Filo No. par Pa.R.Ciim.P, 5073

{:l Addntlonal Pages Attached (Other than Affidavit of Probable Cause)

{X] Probable Cause Affidavit{s) MUST be attached {unless sealed below) Total number of pages: 3
TOTAL NUMBER OF PAGES IS SUM OF ALL APPUCATIGN, PROBABLE CAUSE AND CONTINUATION PAGES EVEN IF ANY OF THE PAGES ARE SEALED

The below named Affiant, being duly sworn (or affirmed) before the Issumg Au:homy according to Jaw, deposes and says that thers Is probable
i rtaln pt perty is evidencs of or the fruit of a crime or.is contraband or Is unlawfully possessed or s otherwise subject to

selzure, and is articular premsses or in the possession of the particular person ds described above:

\\\\\l.ll ll'm;”, N
2 - e ed 2412 & \}“,,‘, .T./,?/C’l %,
Sigraturs of Affiant 447 Agancy crAddress if private Affiant Badgs NU@J;‘& 53 K &
Sworn to and subscribed befors me this GT¢_day of _JvisM 207 . Mag. Dist. No. SRE 4
&, b & &’”"‘Q‘F‘ ' WS Pugasavy S usEs Q.a Yore. 0a _ L
Signature of Issuing Authorlly | Office Address : Qﬁ'

CH RRANT WHEREAS, facts have kean sworn to or affimmad before me by written affidavil(s) attached hét
SEAR A
m which | hzve found probable cause, | do authorize you to search the pramises or petsan descriti

I:] This Warrant shall be served as soon as practicable and may be served any ﬁme durihg the day of night but in no event later than *
54D € moodock__ 08 Jdurd Sov,
%) This Warrant shall be returned to judicial officer I W T K =1

~ “The issuing auticrity should spacily a dale no later than twe @ davs aftor issuance. Pa.R.Cim.P, 205(4).
= Itthe igsuing authomty finds reasonable causs for issinitig a nightfims warrant on the basis of additional ressanable cause set forth In the
accompanying affitavit(s) ¢ r.'md wisiios ta fsque a nighttims werrant, thea this black shall be checked.- Fa.R.Crim.P. 206(7).

tesupd under my hand this G day of-. Jued  2e0 . at 10 ¢ M, o'clack.
&Lﬂ /604«4(\?* {Q*'?-»’Ci‘\ v \5'{‘ rAonbrag - af ‘(}hr) A,
1 Slgnature of lssuing Authority - Mag. Dist. or Judicial Dist. No. Dete. Commss:ag BEOR

Title of Issuing Authosily: - P4 Maglsteflal Districtdudge  [7] Common Pleas Judge |

AN
TV, IS
OFFICER: seize, secure, inventory and make returm aocuroing to the Pennsylvania Rules of Criminal Procadut'eq,,””“ nm\““

E] This Warrent shall be served as scon as practicable arid shall be served only between the hours of BAM to 10PM but in no event fater than

[} For good cause stated in the afﬁda\m(s) the Search Warvant Afﬁdavit(s) are sealed for
© by my certification and sugnature. (Pa,R Crim P. 211y -

- — T NI yT : {Date) {SEAL)-
Signature of lssuing Authaority  (Judgs of the Gourt-of Cammn’n Pieas or Appellata Court Justice or Judge} - ’ :
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c ;"mmonwealth of Pennsylvania ' &q % AFFIDAVIT OF
COUNTY OF YORK | PROBABLE CAUSE

Docket Number Police Incldent , Warrant Cantrol
(Iskuing Authorty): Number: 20170706M0093 . Numbar:

FROBABLE CAUSE BELIEF IS BASED UPON THE FOLLOWING FACTS AND CIRCUMSTANCES:
Secll security nm;w; ard financigl Infarmiation {.45.. PNs) snculd rotbe listad. If ha idmiily of 41 acceint aunier atust ba astatiithed, uzs oriy e last £ digils
204 BA 8§21 3.1 3

|

1’.‘ Your affiant, Detective Mark Baker, is a sworn pclice officer with the
Northarn Yark County Regional Police Department (NYCRED} and has been so
ipleyed by this agency for 13 years. Your affiant is a member of the criminal
;r}westigatian divigion and a Task Force Officer with the Fedsral Bureau of
I:Fvest:.gatlon {(FBI) . Your affiant is 2lsc a sworn Special County Detective for
the District Attorney's Office.

2, On 7/6/2017, your affiant was contacted by Special Agent (Si) Donald Asper
from the FRIX z:egard;wg an incident which had occurred last évaf;:.ng involving
arr Bowman.

3‘ Your affiant, spoke with SA Asper who indicated a female in York City was
a‘ssaulted by a male identified as ERNEST DYER.

AREN copy of the incident report taken by York City :anlud:.ng the vxctm s
written statement was’ forwarded this officer for raview.

5, on 7/5/2017, Starr Bowman indicated she had left her dwelling to go to a
néighbb:'s housa to get some prescription medications which were hars,

6. Bowman advised she lives at 515 South Queen Street in York City with her
boyfriend, ERNEST DYER.

7. Bowman indicated when she returned to the housa, a verbal altercation ensued
cetwoan her and DYER.

' §. During the altercation, DYER brandished a Highpoint .40 caliber pistol and
j{tmck Bowman in the left eye with the gun.

8. Bowman then indicataed DYER pointad the pistol at her,

10 Bowman indicated she fled the residence to an undisclosed location.

3‘.1“ Bowman further advisaed after the incident, DYER started to tnreatew her via
phone stating things such as "bring a body bagh.
12. Bowman stated DYER has threatenad har life in the past and she currently
.“.‘ears for her safety. )

13. Howman advised approximately two weeks prior, another verbal altercation
:‘ansued with DYER and during this, he poured cooking, oil on her vehicle which
containad hax 12-year-old and 5-year—-old children.

14. Bowman advised DYER then tried to light tha oil on fire while her children
waere still in the wvehicle,

‘15 Howman contacted the York City Police Departnent whc respor'ded and
‘conducted an initial investigation.

16. Photographs were taken of the injuries to Bowman by York City Police which
‘:mcluded a bruised area around her left eya and considerable rednasss and
\swelling

rl? On 7/6/17, an intarview was cor.dt.ctad by Sa Donald Asper and SA Ang'ala
Strauss of Starr Bowman.

18. Bowman confirmaed the above account as stated the previeous night.

A{Continued)

aiibitliisg
aw ity “,,/

| : - ‘ & '\bs‘ DISTRy~ %,
NG DULY SWORN ACCORDING TO LAW, DEPOSE AND SAY THAT THE FACTS SET FORTH 1N THE AFHD@\@K&E‘

TRUE AND BESYT OF MY KNOWLEDGE; INFORMATION AND BELIEF. F&8
- 73 . 7 6-¢7 - Q LQ’Q\,_M?}/- &~ CZQ,'E‘ETI;;
‘ Affiant Sigrifagdre /7 : Date Issuing Authority Signature - DateZ <*
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| - (/Z/ _ Pagse 2 of 3 Pagss "”%'C’ : ‘
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Commonwealth of Pennsylvania AFFIDAVIT OF

COUNTY OF YORK | PROBABLE CAUSE
Docket Number Poiice Incidant ' " Warrant Control
(Issumg Authonty): - Number: 20170706M0093 Number:

PROBABLE CAUSE BELIEF IS BASED UPON THE FOLLOWING FACTS AND. CIRCUMSTANCES:

srx:xal sgtuinity rumbers sad finandial infarmation {8.4.. PINS) sheuld rot ba Kstad {f the Idamlly oranaccam’ aumenr vust be estabiished, uso mlylru feet 4 digits.

204 PASE 2131 - 2137, .

19, Also during the interview, Bowman disclosed there may be illegal drugs
lo}cated in ths residence. '

20. A search was done of the criminal history of ERNEST DYER and it wasg
dilscovered based on his past record, DYER is a person not to possess z firearm.
21J. Based upon the above information, your affiant regqiests a search warrant be

issued for the residence of ERNEST DYER for the aforementioned items listed on

page 1.

‘ .

\\\\\“ ity ity
"f;, ;

\\\ \n\M— D'.S Ta/

1, THE AFFIA
TRUE AND BEST oFwmY KNQWLEDGE !NFORMATION AND BEUEF .
» Do @ (AK/@“%P
[ Afflant Sighatire’” - Date " Issuing Authorlty Signature
, i)

‘ Page 3 of 3 Pages
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Printed by: MARK BAKER- (07/07/2017 07:03:06 PM)

~ Incident Report
NORTHERN YORK COUNTY REGIONAL PD
NORTHERN YORK COUNTY REG
1445 E CANALRD
DOVER, PA 17315
_ Phone: (717)202-3647  Fax: (717)292.0364
Municipality 1 - DOVER TOWNSHIP (205)
. Report Type  INCIDENT
o lncident# Reference # Location  515S QUEEN STR - YORK 17404
L 20170706M0093 | I 20170626M0112 '
: . ’ Landmark
Title Premise
Criminal | Section Point of Entry
Code- | Sub-Section : Meth. of Entry
Description Patrol Zone 11 D Grid
Reported 07/06/2017 @ 08:00 (Thur)
1 : : Discovered e
é‘ 0430 ASSAULT - OTHER DANGEROUS WEAPON Last Secure @
3 Received 08:00 Dispatched 08:00
v Arrived 08:00 Cleared = 08:00
3 Status CLOSED/CLEARED
Dispositon ~ CLOSED - EXCEPTIONAL MEANS
ClearDate  07/06/2017 :
Badge 126 - DETECTIVE MARK BAKER
InV%sstiQ'ating Officer e Date Approving Ofﬁcer F— Date
NORTHERN YORK COUNTY REGIONAL PD Page 1 of 6
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'L‘zo1_707osmu'093‘ | | 20170826Mo119 |
| - - i

[__0430 - ASSAULT - OTHER DANGERGUS WEAPON|

Evidence
' , Date )
item , Tag # Received  Bin Location
HIPOINT PISTOL ~ 17-0001799 07/07/2017 FORENSICLAB
110 R.P 40 CALIBUR ROUNDS - 17-0001800 ©07/07/2017 FORENSIC LAB
§WA,NN DVR a 17-0001891 07/07/2017 FORENSICLAB
"‘$270 usc 17-0001802 07/ Q?I 2017 FORENSIC LAB
%36 usc ’- 17-0001803 07/07/2017 FORENSIC LAB
§ILVER LG CELL PHONE 17-0001804 07/07/2017 FORENSIC LAB
GREY LG CELL PHONE 17-0001805 A 07/07/2017 FORENSIC LAB
cl:Ei;:‘ LG CELL WITH CRACKED 17-0001806 07/07/2017 FORENSIC LAB
 BLACK TACPHONE | ~ 17-0001807 07/07/2017 FORENSIC LAB
2 NEEDLES, SPOON AND RAZ&)RBLADE , 17-0001808 07/07/2017 DISPOSED .
BLACK PADFOLIO WITH PAPERWORK 17-0001809 07/07/2017 FORENSIC LAB
hrsc DRUG PARAPHERNALIA 17-0001810 07/07/2017 FORENSIC LAB
f:'iREEN PILLS ' 17-0001811 07/07/2017 FORENSIC LAB
‘ (15UN BOX AND PURCHASE RECEIPTS 17-0001812 07/07/2017 FORENSIC LAB
# THUMB DRIVES 17-0001813 07/07/2017 FORENSIC LAB
, 1‘ALCATEL CELL PHONE 17-0001814 07/ 07/2017 FORENSIC LAB
#LACK PISTOL HOLSTER 17-0001815  07/07/ 2017 FORENSIC LAB
l?l..ASTIC PACKETS WITH APPLE LOGO 17-0001816 07/ 07/2017 FORENSIC LAB
_ ?LACK BELLY BAND HOLSI'ER 17-0001817 O?I 07/2017 F-1 v
(FLEAR SANDWICH BAGGIES 17-0001818 07/07/2017 FORENSIC LAB
‘40 CAL BULLETS (106) 17-0001819 07/07/2017 FORENSIC LAB
|
|
|
|
Prnie by, MARK BAKGR. (07/073007 07:05.06 1 - Pege20f6 -
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[ 0430 - ASSAULT - OTHER DANGEROUS WEAPON|

e

Persans lnvolved

[BOWMAN. STARR.

Arrest Date : Disposition Date :
| Role |1 lncident Classification = ' How Charged Disposition
VICTIM 0430 ASSAULT - OTHER DANGEROUS WEAPON '

Alias ' '
Age-DOB 33

[

i

Height
Re‘ﬁce WHITE Weight - © -Home Addr 515 S QUEEN STR
Sex FEMALE Hair ' . YORK, PA 17408
Ethnicity’ NON-HISPANIC Eyes : .
Marital Stat  Build Home Ph #|\
Residency Resident Complex. Work Ph#
SSN ’ . - CellPh#
Gang Other Ph # No Photo
Tapoo E-Mail !
C'Otﬂlng Employer
GBM Id' :
-Entered [/ R
-Released / / Occupation
OLN/State 7 Addl Addr None
Injury
DYER, ERNEST KIELE Arrest Date : 7/6/2017 Disposition Date :
| [Rale Incident Classification How Charged Disposition
OFFENDER 0430 ASSAULT OTHER DANGEROUS WEAPON ARRESTED
\
Age -DOB 44 Height l
RaFe BLACK Weight - 0 Home Addr 515 SOUTH QUEEN ST
Sex MALE Hair "YORK, PA 17403
Ethnicity’ Eyes
Marital Stat Build Home Ph#t
Residency Complex. Work Ph#
" SSN CellPh #
Gang Other Ph # No Photo
Tattoo E-Mail
Clothing Employer
GBM Id
-Entered 1/ ' o
-Released [/ Occupation
OLT\IlState — Addl Addr . None
Tnjury -
l
\
|
NORTHERN YORK COUNTY REG!ONAL PD - ,
Printed by MARK BAKER R (07/07/2047 07:03:06 PM) Page 3 of & =

67a



20170626M0119 |

20170706M0093 | |

- |__0430 - ASSAULT - OTHER DANGEROUS WEAPON|

OTHER

0430 ASSAULT - OTHER DANGEROUS WEAPON :

DYER, ANNIE ~ Arrest Date : _ Disposition Date :
Role Incident Classification . How Charged Disposition

P\‘:ﬁas
Age-DOB -/ |

Height -
R}ace " BLACK Weight 0 Home Addr 515 S QUEEN STR
Sex  FEMALE Hair YORK, PA 17404
Ethnicity Eyes A
Marital Stat Build Home Ph #
R‘ésidency Complex. Work Ph #
SSN : . Cell Ph # .
Gang Other Ph # No Photo
Tattoo E-Mail
Ciothing Employer
GBM Id
- -Entered 1/ .
. -Released 1/ { ~ Occupation
O_N /State i - AddlAddr None
Injury
GRANT, REAKWON Arrest Date - Disposition Date :
Role “Incident Classification , How Charged Disposition
O‘THER 0430 ASSAULT - OTHER DANGEROUS WEAPON : N
|
Alias 1 -
Age-DOB  21. - Height :
Réce BLACK Weight 0 Home Addr 515 $ QUEEN STR
Sex  MALE Hair - YORK, PA 17404
Ethnicity Eyes - o
Mal!rital Stat Build ( Home Ph#
Residency Complex. . Work Ph #
SSN o . CellPhg
Gang Other Ph # No Photo
Tagoq E-Mail
Clathing Employer
| GBmid '
-Entered 1/ X
-Released |/ Occupation
OLN/State / Addl Addr * None
Injury
NORTHERN YORK COUNTY REGIONAL FD Paga
Printed by: MARK BAKER (07/07/2017 07:03:06 PM) Page 4 of6 B
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| ( 20170706M0093 | [__zo17os2smo11s |

{0430 - ASSAULT - OTHER DANGEROUS WEAPONJ

MamNarratwe c B T
DETECTIVEMARKBAKER(‘IZB) R P ’

07/06/2017 17: 48 126 DETECT!VE MARK BAKER 20170626M0119

/.

Phone Call

| 1. Your affiant, Detective Mark Baker, is a sworn police officer with the Northern York County Regional Police Department
(NYCRPD) and has been so employed by this agency for13 years. Your affiant is a member of the criminal investigation
division and a Task Force Officer with the Federal Bureau of Inveshgatlon (FBI). Your affiantis also a sworn Spemal
: ‘ County Detective for.the District Attorney’s Office.
. ‘ 2. On7/6/2017, your affiant was contacted by Special Agent (SA) Donald Asper from the FBI regardmg an mcndent which
had occurred last evening involving Starr Bowman. -
3. Your affiant, spoke with SA Asper who mdlcated a female in York City was assaulted by a male identified as ERNEST
DYER.

’ 4., Acopy of the incident report taken by York City including the victim’ s written statement was forwarded this officer for
‘ review.

5..0n 7/5/2017 Starr Bowman lndlcated she had Ieft herdwellingtogotoa ne:ghbor’ s house to get some prescription
medications which were hers. '
Bowman advised she lives at 515 South Queen Street in York City with her boyfriend, ERNEST DYER.
Bowman indicated when she returned to the house, a verbal altercation ensued between her and DYER.

6
7
‘8. During the altercation, DYER brandished a nghpomt .40 caliber pistol and struck Bowman in the left eye with the gun
9. Bowman then indicated DYER pointed the pistol at her.

10. Bowman indicated she fled the residence to an undisclosed location. -
11. Bowman further advised after the mcndent DYER started to threaten her via phone statmg thlngs such as “bring a
body bag”.
12. Bowman stated DYER has threatened her life in the past and she currently fears for her safety. -
|13. Bowman advised approximately two weeks prior, another verbal altercation ensued with DYER and during this, he
‘ poured cooking oil on her vehicle which contained her 12-year-old and 5-year-old children.
‘14‘. Bowman advised DYER then tried to light the oil on fire while her children were still in the vehicle.
15. Bowman contacted the York City Police Department who responded and conducted an initial investigation.
16. Photographs were taken of the injuries to Bowman by York City Police which included a bruised area around her left
eye and considerable redness and swelling.
|17. On 7/6/17, an interview was conducted by SA Donald Asper and SA Angela Strauss of Starr Bowman.
18. Bowman confirmed the above account as stated the previous night.
19. Also during the interview, Bowman disclosed there may be illegal drugs located in the residence.

20. Based upon the above information, your affiant requests a warrant for the arrest of ERNEST DYER be issued for the
charges contamed herein, »

Supplementa! arrative
DETECTIVE MARK AKER (126)

07)07/2017 16: 27 126 DETECTIVE MARK BAKER

Foﬂow up actlon:

On'this date, a search warrant was executed by the US Marshal's Detail at 515 South Queen Street in

|York City. Ernest DYER was on locatlon and was taken into custody for this incident. Also in the house
|

NohTHERN YORK COUNTY REGIONAL FD "~ Page5of6 _ o
Printed by: MARK BAKER (07/07/2017 07:03:06 P¥) ' : _ : e
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[ 20170706M0093 | [ 20170626M07119 1 [ 0430 - ASSAULT - OTHER DANGEROUS WEAPON]|

|

%13 Summer Bechtold, Taquan Holmes and Annie Dyer. Both Bechtold and T. Holmes were found to

7\1@ arrest warrants and were taken :nto custody by the detaul

| spoke with Ernest DYER briefly regarding why we were at his house. DYER was provided with his
lranda Warnings and was able to provide the location of the fi irearm for this investigation. The weapon .

was located in a Dirt Devil commercial carpet cleaner. The gun was Ioaded with 10 .40 caliber rounds in a
’ magazme The chamber was empty.

l

A §earch was conducted of the residence with the following items found:

Hll!jélnt 40 caliber pistol
Swann DVR and charger
Glassme packets with an apple logo
$270 -- Under the mattress in Dyer's room
$36 -- On Dyer's person
Sulyer LG Cell PHone -- Bedroom of Dyer
?y LG Cell Phone -- Bedroom of Dyer :
Sllver LG Cell PHone with broken screen — Bedroom of Dyer
Black TracPhone - Bed of A. Dyer
: Mdltlple needles, spoon, razor blade -- Handbag in the bedroom of Dyer
Black padfolio with papers - Bedroom of Dyer '
Box containing green pills, drug packaging material and ID of T. Holmes — Bedroom of T. Holmes on shelf
Ml.qltlple boxes of .40 caliber bullets -- Handbag in closet of A. Holmes
HiPoint gun box with receipts -- Bedroom of A. Dyer
2 thumb drive — Bedroom of A. Dyer
ack pistol holster — Bedroom of A. Dyer
Alcatel Cell Phone -- Bedroom of Holmes'
Bla'ck pistol holster — Bedroom of A Dyer in closet
Plastic packets with apple logo -- Under fake fireplace Dyer bedroom
Bla‘ck belly band type holster -- Bedroom of Dyer -
- Clear sandwhich bag ends -- Freezer
.Cal Bullets (106) -- Bedroom of A. Dyer in closet

| All ltems were packaged and placed lnto ev:dence

CaTe Status: ARREST CLEARED
\
\

\ _ : ‘ !
\ : '
i

NDRTHERN YORK COUNTY REGIONAL FD

Printed by: MARK BAKER (07/07/2017 07:03:06 PM)

L_ B | o | 70a

Page 6 676 ‘ : o o



A COPY OF THIS FORM, WHEN COMPLETED, IS TO BE ATTACHED TO EACH COPY OF THE SEARCH WARRANTIAFFIDAV]T

Commonwealth of Pennsylvania | RECEIPT / INVENTORY

OF SEIZED PROPER

COUNTY OF  York - Y
Doc et Number ; : Police Incident  5017766mo003  Warrant Control
(lssuing Authority): =~ . ___Number: Number: =
Dateé of Search: Time of Search: ., : Inventory Page Number: 1
_ J .07-07-17 | 0600 } of 1 Pages

/ Ofc. Mark Baker Northem York County Reglonal Police Department # 126

L' Affiant Agency or Address if private affiant Badge No.
The following property was taken / selzed and a copy of this Receipt / Inventory with a copy of the Search
WarLant and affidavit(s) (if not sealed) was ,
Wl dersonally served on (name of person) __Annie Dyer

|

[ was left at (descnbe the Iocatlon)

. ltem l A. ' Quanhfy ) Item T B Make Model Senal No Color etc
v_Number oo oo Deserption | e e s e o et s e e s e
1\ 1 HiPoint .40 S/N X7259647 with 10 rounds Magazme
2} 1 Swann DVR and charger
3 1 Pilastic packaging with Apple brand
i 4 1 $270 USC
5 1 $36 USC
6| 1 Silver LG Cell Phone
7J 1 Gray LG Cell Phone
8} 1 Silver LG Cell Phone with cracked Screen
9‘ 1 Trac phone
1d 1 Drug paraphernalie
1 1‘ 1. Black padfolic with papsrwork and receipt book ;
1 é 1 _Box containing green pills and packaging material and ID for T. Holmes
13‘ K Multiple boxes of .40 caliber ammunition (1 06 bullets)
14 1 HiPoint gun box with Gander Mountain receipts
15 1 2 Flash Drives
1é 1 Alcatel cell phone
17% "1 Belly Band type pistol holster
1 ’ 1 ~ Black pistol holster
1é 1 Clear empty sandwich bags‘vfrom freezer
| —
} //"'\x.. /
| , — Y
A A

is16 the best of my/our knowledge and belief a true and correct listing of aII items seized, and that I/we
o the penalties and provisions of Title 18 Pa.C.S. 4904(b) - Unsworn Falsification to Authormes

- ' ' Mark Baker NYCRPD » 34126
Signature o\FwEfEBn I#su}ﬁ_fy Recelpt/ Inventory Printed Name Affiliation " Badge or Title
Signéture' of Witness ' " Printed Name = B Affiliation . Badge or Title
- |
Signéture of person making Search Printed Name - - Affiliation Badge or Title

AOPC’41sB-06
| | - S B o | 71a




U.S. Departinent of Justice
United States Marshals Service

REPORT OF INVESTIGATION S . : : ' " Pagelof2
1 FID: 10356845 - | 2. DATE OF REPORT: 07/07/2017 3. REPORTED ' '
CASE: 1767-0707-1818-S : BY: LEWIS III,PHILIP
1 : AT: A67
z‘l. SUBJECT NAME: DYER,ERNEST KYLE

5. MERGED FIDs:
|

6. TYPE OF REPORT: : o
[ ]REPORT OF ELECTRONIC INTERCEPTION . [x] ARREST (USMI1 1046063)

. [‘] COLLATERAL LEAD [ ] INTELLIGENCE UPDATE
[[] WITNESS INTERVIEW . [ 1 MEMORANDUM TO FILE

[‘] ADMINISTRATIVE SUBPOENA : [1OTHER
| )

7‘r HOURS WORKED: 6

|
On 07/07/2017, DUSM Phil LEWIS, and M/PA Task Force Officers Kyle PITTS, Clayton GLADFELTER and
officers Cory AIMES Zach PELTON from the York City Police Department, Task Force Officers Nate
PAYNE Cody MYERS of the York County Sheriff's Department, Task Force Officers Larry SMITH, Rob
ROLAND of the PA State Parole, Task Force Officer Scott JAMES of the York County DA's Office, FBI
Speolal Agents Donny ASPER, Angela STRAUSE, ATF Special Agent Ryan ANDERSON and Northern York

Atea ReglonalPohce Ofﬁcer and FBI Task Force Member Mark BAKER arrested subject DYER, ERNEST
{{LE (DOB: (S S S Bl 2t 515 South Queen Street, York, Pa. .

| The subject was wanted by the Northern York Area Reglonal Police for charges of: Possession of Firearm
Prohibited, Simple Assault

A §earoh warrant was executed by the FBI Task Force and a Black in color H1gh Point.40 Caliber Semi Auto
handgun serial # (X7259647 ) was found and seized. The handgun had an 1nse1“ted magazme with ten live rounds

in 1t

All selzed evidence was taken by FBI Task Force member Mark BAKER.
|
At ithe time of the arrest at the 5 15 South Queen Street address several other people were in the house. DYER's
AN, who was nega’uve for active warrants. DYER's son, Raekwon
GRANT (DOB: % had an ac‘uve arrest warrant for Larceny out of Hudson County, NJ. DYER's
girlfriend, Summer BECHTOLD (DOB: SRS had an active arrest bench warrant with an original

chérge of Larceny.

8. “SIGNATURE (Name and Title) ' 9. DATE 12. DISTRIBUTION

| . 07/07/2017 1:19 PM EDT DISTRICT
R - . | | —HEADQUARTERS
| : | _OTHER
PHILIP LEWIS III
Criminal Investigator
10, APPROVED (Name and Title) - ~ 11 DATE

- o 07/11/2017 10:02 AM EDT

EDWARD HOLST
‘Warrant Supervisor

‘ UNITED STATES MARSHALS SERVICE
| THYS REPORT IS THE PROPERTY OF THE UNITED STATES MARSHALS SERVICE, NEITHER .
‘ IT NOR ITS CONTENT MAY BE DISSEMINATED OUTSIDE THE AGENCY TO WHICH LOANED. 7 2 a

! : i ' 07/11/2017 10:14 AM EDT




RN

IhS Department of Justice
' [P_nited States Marshals Service
- /
L

REPORT OF INVESTIGATION

1. FID: 10356845 -~ | 2. DATE OF REPORT: 07/07/2017 3. REPORTED
CASE: 1767-0707-1818-S - » BY: LEWIS III,PHILIP
AT: A67

" Page 2 of 2 -

4, SUBJECT NAME DYER,ERNEST KYLE

5. MERGED FIDs:

\

DYER, ERNEST KYLE was arrested without incident and transported to York Couniy Central Booking Center.
End of report. o | » |

] . ' " UNITED STATES MARSHALS SERVICE
5 - “THIS REPORT IS THE PROPERTY OF THE UNITED STATES MARSHALS SERVICE. NEITHER -
| IT NOR ITS CONTENT MAY BE DISSEMINATED OUISIDE THE AGENCY TO WHICH LOANED. : 73a .
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A0 93 (Rev. 12/09) Search and Seizure Wirrant

UNITED STATES DISTRICT COURT
for the

Middle District of Pennsylvania

In the Matter of the Search of
{Briefly describe the property to be searched

or identify the person by hame and address)

515 S. Queen St. York PA 17401 and
~curtilage of 519 S. Queen St. York, PA 17401

SEARCH AND SEIZURE WARRANT
To: Any authorized law enforcement officer

. An application by a federal law enforcement officer or an attorney for the government requests the search

of the following person or property located in the Middle District of ___ Pennsylvania
{identify the person or describé the property 10-bé searched and give ils location):

515S. Queen St. York PA 17401 and curtilage 0f 519 S. Quaen St, York, PA 17401, more part(cularly described in
Attachiment A

The person or plopert) to be sear\,hed described above, is believed to conceal (id swzzﬁ the person or describe the

property to be seized):
‘ Plegse see Attachment B

I find that the affi davﬂ:(s) or any recorded testimony, establish probable cause to search and seize the person or
property. _ v‘ , \

’

YOU ARE COMMANDED to execute this warrant on or before July 27,2017
) (not to exceed 14 days)
# in the daytime 6:00 am. to 10 p.m. 3 at any time in the day or night as I find reasonable cause has beén
: ' established. :

Unless delayed notice is authorized below, you must give a copy of the warrant and a receipt for the property
taken to the person from whom, or from whose premises, the property was taken, or leave the copy and receipt at the
p]aCu whuu the property was taken. - ’

The officer executing this warrant, or an officer present during the execution of the warrant, must prepare an
inventory as required by law and promptl\ return this warrant and inventory to United States Magistrate Judge
Martin C. Carlson

(rzame)

11 find that lmmaadlate notification may have an adverse result listed in 18 U.S.C. §2705 (except for delay
of trial), and authorize the officer eexecuting this warrant to delay notice to the pexbonwho of whose property, will be
searched or seized (check the appropriate box) (1 for e days (noz to exceed 30)..~ Kk

. : 5
Date and time issued: 7"\%'1.? _ _ WW\'\ : ‘i} ~ ; M
; : e ; ‘ ge's signature

- City and state:  Harrisburg, Pennsylvania
) . ;‘z’%}?d nime and e

USA000170
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:’-\),O 106 (I\u 04/10) Application for a Search Warrant

UNITED STATES DISTRICT COURT
for the
‘Middle District of Pennsylvania

In the Matter of the Search of )
Briefly describe th erty to be searched :
W ik A ) caeno |-t
e 515 Queen-St-York- PA 17401 -and -~ ) - R
' / curtilage of 519 S. Queen'St. York, PA 1f401 3
APPLICATION FOR A SEARCH WARRANT
I, a federal law enforcement officer or an attorney for the government, request a search- warrant and state under
enalty of perjury that I have reason to believe that on the following person or property (identifys the person or describe the
oy .
frgﬁj%rémQﬁéé%m MV ngﬁ ﬂ-ﬁf@f%ﬁd curtilage of 519 S. Queen St. York PA 17401, more particularly described in
Attachment A
located in the Middle District of  Pennsylvania , there is now concealed (identify the

erson or describe the property 1o be seized).
( Please see Attachment B

The basis for the search under Fed. R Crim. P. 41(c) is (check one or more):
{Efewdence of a crime;

l

‘ E{contraband, fruits of crime, or other items illegally possessed; Fi L
‘ S{pmpsr‘ry designed for use, intended for use, or used in committing a crime; HAHR’S&;E D
(3 a person to be arrested or a person who is unlawfully restrained. ' JU ! ' R Ry
| The search is related to a violation of® . . 43 20,7_?
)

| Code Section o Offense Description \/(6/

18 USC 922(g)(1) Possession of a firearm by a felon ' N

21 USC 841(a) Distribution of a Controlled Substance ' T

18 USC 1591 Sex trafficking by force, fraud, or coercion N

The application is based on these facts:
See attached Affidavit

’Vf Continued on the attached sheet.

(1 Delayed notice of  days (give exact ending date if more than 30 days: _MMWWV__M- ) is requested
} under 18 U.S.C. § 71()3a the basis of which is set forth on the attached sheet.

W a2

{ - App!nan' s Szg"namre

Ryan And_@rs.c;}nﬁ, ATF Spemal Agent

P,Z’bu'eki aame-and title

o . -

MW

‘ Sworn to before me and signed in my presence.

 Date: - \3- \(? | WWC f\ 0 e 7

‘ Judgé s vgmizu ¢

| City and state: Harrisburg, PA _ Martin C. Carlson, Magistrate Judge
» : - Printed name and title USA000172

|
| 75a
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

IN THE MATTER OF THE SEARCH Case. Noﬁlm}m (- Lf?l/]

OF 515 S. Queen St. York PA 17401
and curtilage of 519 S. Queen St. York, Filed Under Seal

PA 17401. 2 | FiL
| , HAHR'SBEE?;’% B
AFFIDAVIT JUL 7 g 2019

I, Ryan Anderson, being duly sworn, do depose and state as follows:

1. Your affiant is a Special Agent with the Bureau of Alcohol, Tobacco, Firearms o
and Explosives (ATF), an agency of the United States Department of Justice. Your

affiant has been employ ed in this capacity since January 201" and is cuxlenth

assigned to the Harrisburg Field Office w1th1n the Philadelphia Field Division.

Your affiant has a Bachelor’s of Science degree in Criminal Justice from York

Collége of PA. Prior to my current employment, I was a sworn police officer for
more than 14 ;»:ears.with the York City Police Department in York County, PA.
During my approximately 17 yearé of law enforcement experience, your affiant has
prepared and pafticipated in the execuﬁion of numerous search and arreét warrants,
which resulted in the ;'ecox’ei'y of sought aftver.. evidence, the arrest of individuals and

the successful prosecution of hundreds of defendants for violations of the law.

2. During my career, Vour' affiant has received trainirig at- the Municipal Police
Officer Educatmn and T1 aining Commlssmn (M.P.O.E.T.C) in Harrisburg, PA and
the Federal Law Enfor cement Training Centel (FLETC) in Glynco GA. GGHQI ally,

this training focused on instruction of Federal and state criminal statutes,

USA000176
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oy

“procedures and methods of conducting criminal investigations, preparation and

execution of search and arrest warrants, collection of evidence and court

preparation. Specifically at FLETC, your affiant received training in the

enforcement of the Federal firearm, explosive and arson laws, which included

s

firearm and explosive identification. Your affiant has participated in the use of
cooperating informants, undercover agents, pen register/trap and trace devices,
video surveillance, GPS tracking devices, search warrants, and audio surveillance,

among other law enforcement techniques, in the course of my career with ATF.

.Additionally, I have participated in controlled buys of firearms, explosives, and

narcotics from targets of law enforcement investigations. Based on training and
experience, I am familiar with methods used for firearms trafficking, explosive

trafficking, narcotics trafficking, and a variety of means to launder illegal proceeds.

3. Your affiant has been working with local and federal investigative agencies to

- identify participants engaged in sex trafficking, firearms offenses and drug

trafficking, at a 1'esidence at 515 South Queen St. Yo:k, PA. During tﬁe course of
this investigation, your ‘afﬁallj; has identified a group of individuals who are
engaging 1n theée offenses in this residence. ‘These individuals have been identified
through interviewswith victims, Witnessés, cooperatingv individuals and evidence
gathered by federal 'an'd local léw enforcerﬁent Quring the performance of their
duties.

4. This affidavit 1& méde in éupport of applicatipn for a search warrant for
eﬁidence located at 515 S. Queen.St.;. York, PA 17401,

2
USA000177
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5. Becausé‘this affidavit is being submitted for the limited purpose of

establishing probable cause to support the issuance of the search Warrant, I have

not included each and every fact known to me concerning this investigation. I have

only set forth the facts. I believe are né’cess'ai‘i' to establish probable cause to

support the issuance of a search warrant.

BACKGROUND OF THE INVESTIGATION

6. On Wednesday, 7/05/2017, Sﬁarr BOWMAN reported she was assaulted by

her boyfriend, Ernest.DYER? aka “K”. BOWMAN resided at DYER’s home located

at 515 S. Queen St. York, PA 17401. BOWMAN reported DYER struck her in the

face with a “Hi-Point .40” causing visible injuries. This agent knows “Hi-Point .40”

“refers to a .40 caliber pistol manufactured by Hi-Point.

7. This affiant conducted a criminal history check of DYER (FBI# 946646TA2)

and identified a felony conviction (a) on 2/10/1994 in New Jersey for Possession with

Intent to Deliver (Heroin) and (b) on 1/2/2007 in Pennsylvania for Possession with

Intent to Deliver. DYER is prohibited from possessing firearms or ammunition per

Title 18 U.S.C. § 922(g)(1).

8. BOWMAN stated DYER recruits women to distribute drugs for him and |

trafficks those women by hasv/ing‘them perform sex acts for money with strangers.

BOWMAN indicated 19 year old victim, Summer BECHTOLD, Was at "515"8. Queen

St. and bei'ng trafﬁcked by DYER. DYER provides BECHTOLD with drugs to keep

USA000178
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her undex the mﬂuence BOWMAN stated BECHTOLD conﬁded to her that she

wants to run away to escape DYER but has be unable to get aw ay from hlm

9. BOW MAN .stated DYER sells the drugs, molh, diesel and ha1d Based on

Voulwafﬁant s training, expenence and knowledge, th1s agent Lnows m(‘)11§”“1e;;e;s/:m M
to the drug MDMA/Ecstasy (methylenedioxymethamphetamine); “diesel” refers to
the drug heroin; “hard” refers-to fhe drug ‘;crack” or cocaine base. DYER’s son,
Raekwon GRANT, also lives With DYER and is involved in drug trafficking for

DYER.

10.  Detective Mark Baker of Northern York Regional Police Department
executed a search warrant at 515 S. Queen St. York, PA on Friday, 7/7/2017 that

your affiant was present for and participated with along with other law enforcement

officers.

11.  During the execution of the search warrant, officers located'BECHTOLD n.

bed with DYER and she appeared to be under the influence of narcotics. During the

search of the residence, officers located a .40 caliber, Hi-Point semi-automatic pistol

model JCP, S/N X7259647, léaded with (10) RP .40 caliber cartridges ‘hid.den in the

kitchen. It was photographed and seized by Det. Baker. DYER was arrested that

\da;v by Det. B\akevr.

4

12, 'On Wednesday, 7/ 12/2()17 , your'afﬁant and Det. Mark Baker'interviewed }

BECHTOLD. BECHTOLD s’tated DYER had been trafficking her since the

beginning of J une‘ 2017. During that time Dyef would charge $50.00 a “date”. Your
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affiant knows the term “date” refers to the exchange of sexual acts for money
between two people. DYER would arrange the “dates” with the sex buyers and

provide condoms. All of BECHTOLD's “dates” occurred in the 3t floor bedroom of

DYER’s residence.

| 13. BECHTOLD stated DYER would not give her any money paid by the séx
buyers, but instead would supply her drugs, to illé:iude molly and hé‘roin. .DYER
would not allow BECHTOLD to leave the residence alone and would require
GRANT to go c;ut with BECHTOLD if she left the house. BE‘CHTOLD stated she
told DYER she wanted to leave, buf; DYER told her she could not leave until he got

the money he is owed for the drugs she used.

14 BECHTOLD advised law enforcement if she “misbéhaved” GRANT physically
assaulted her by phbking her while verbally threatening her. DYER made 19‘year
old BECHTOLD pel'fgl*m sex acts on both DYER" (age 44 years 0.].d) and his son,
GRANT (age yearsold). DY ER would make BECHTOLD call him “GOD” and she
has witnessed him physically assault Starr BOWMAN when she (BOWMAN)

“misbehaved”.

15. BECYHTOLD stated DYER and GRANT are both involved in the drug
tr‘afﬁckivng of iﬁollj"’ and heroin. GRANT uses public transportati‘on to transport
drugs to DYER from an unknown source in New Jersey. BECHTOLD described
observing both DYER and GRANT paékaging fnolly for sal‘e and they did this every |
_timé in DYERS bedroofn. Durihg the processing, DYER and GRANT used rubber
gloves and wore hospital style facé masks. BECHTOLD described how GRANT

5
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would disassemble fentanyl patches and believed they added the fentanyl to their

molly. She stated this is why there is such a high demand for the molly DYER sells.

16. BECH’TOLD stated Qhe obselved DYER canvmg an all- blacL semi-automatic

pistol on hlS person “74/ [ BECHTOLD descrlbed that DYER used a black str etch\
holster that wrapped around his waist to conceal the gun, Det. Baker -selzed a
belly-band holster matching that desc:iption from DYER’s bedroom during the

execution of his search warrant.

17. © BECHTOLD stated she witnessed DYER shoot the pistol in the backyard of

515 S. Queen St. York, PA 17401 on the evening of July 3, 2017.

18.  Your affiant observed numerous condoms, gloves, and hospital style face
masks in a shoe caddy in DYER'’s bedroom on the 71712017, however those items

were not seized by Det. Baker at that time.

19. BECHTOLD was érrested on 7-7-17, when the the search warrant was
executed, on an outstanding warrant for failure to appear in York County and she
was transported to York County Pﬁsén in the same transport vehicle as GRANT.
GRANT éléo had an éxtraditable‘ outstanding Warranﬁ from the state of New Jersey
for larceny, and he was taken into custody on 7-7-17 as well. BECHTOLD Qtated at
that time, GRANT told BDC‘HTOLD he discarded 5 glams of Molly outside the
window sill of 't-he upstairs bedroom as police were entering the house and the police
dld not find those drugs. GRANT also stated he had apploumately $700.00 hidden

in the cellmc- tiles that the pohce also missed.
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