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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 22-11606-P  

________________________ 
 
HARRY FRANKLIN PHILLIPS,  
 
                                                                                                                          Petitioner-Appellant, 
 
                                                                        versus 
 
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,  
 
                                                                                                                        Respondent-Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 
 
ORDER:  
 

Harry Franklin Phillips is a Florida death row prisoner who seeks a certificate of 

appealability (“COA”) to appeal the district court’s denial of his motion for leave to amend his 

28 U.S.C. § 2254 habeas corpus petition.  Appellee’s motion to accept its response as timely filed 

is GRANTED.  The motion for a COA is DENIED because Phillips has not made a substantial 

showing of the denial of a constitutional right.  28 U.S.C. § 2253(c)(2).   

 
____/s/ Charles R. Wilson _______ 

UNITED STATES CIRCUIT JUDGE 
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING 
56 Forsyth Street, N.W. 
Atlanta, Georgia 30303 

David J. Smith 
Clerk of Court   

 
October 07, 2022  

For rules and forms visit 
www.ca11.uscourts.gov 

 
Marie-Louise Samuels Parmer 
Parmer DeLiberato, PA  
PO BOX 18988 
TAMPA, FL 33679 
 
Appeal Number:  22-11606-P  
Case Style:  Harry Franklin Phillips v. Secretary, Florida Department of Corrections 
District Court Docket No:  1:08-cv-23420-DMM 
 
The enclosed copy of this Court's order denying the application for a Certificate of 
Appealability is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se 
parties are advised that pursuant to 11th Cir. R. 27-2, "a motion to reconsider, vacate, or modify 
an order must be filed within 21 days of the entry of such order. No additional time shall be 
allowed for mailing."  

Any pending motions are now rendered moot in light of the attached order.  
 
Sincerely, 
 
DAVID J. SMITH, Clerk of Court 
 
Reply to: David L. Thomas 
Phone #: (404) 335-6171 
 
Enclosure(s)  
 

DIS-4 Multi-purpose dismissal letter 
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 15-15714-P  

________________________ 
 
HARRY FRANKLIN PHILLIPS,  
 
                                                                                                                          Petitioner-Appellant, 
 
                                                                         versus 
 
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,  
 
                                                                                                                        Respondent-Appellee. 

________________________ 
 

Appeal from the United States District Court 
for the Southern District of Florida 

________________________ 
 
ORDER:  
 
 Harry Franklin Phillips is a Florida death row prisoner who seeks to expand the existing 

certificate of appealability (“COA”) to include the district court’s denial of Ground V of his 

28 U.S.C. § 2254 habeas corpus petition.  His motion to expand the COA is DENIED because he 

has not made a substantial showing of the denial of a constitutional right.  28 U.S.C. § 2253(c)(2).  

 
___/s/ Charles R. Wilson__________ 
UNITED STATES CIRCUIT JUDGE 
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING 
56 Forsyth Street, N.W. 
Atlanta, Georgia 30303 

David J. Smith 
Clerk of Court   

 
October 07, 2022  

For rules and forms visit 
www.ca11.uscourts.gov 

 
Marie-Louise Samuels Parmer 
Parmer DeLiberato, PA  
PO BOX 18988 
TAMPA, FL 33679 
 
Appeal Number:  15-15714-P  
Case Style:  Harry Phillips v. Secretary, FL DOC 
District Court Docket No:  1:08-cv-23420-AJ 
 
Electronic Filing 
All counsel must file documents electronically using the Electronic Case Files ("ECF") system, 
unless exempted for good cause. Although not required, non-incarcerated pro se parties are 
permitted to use the ECF system by registering for an account at www.pacer.gov. Information 
and training materials related to electronic filing are available on the Court's website.  

The enclosed order has been ENTERED.  

Appellant's brief is due 40 days from the date of the enclosed order.  
 
Sincerely, 
 
DAVID J. SMITH, Clerk of Court 
 
Reply to: David L. Thomas 
Phone #: (404) 335-6171 
 

MOT-2 Notice of Court Action 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Case No. 08-23420-CV-MIDDLEBROOKS 

 

HARRY FRANKLIN PHILLIPS, 

 Petitioner, 

 

v. 

 

MARK S. INCH, Secretary Florida 

Department of Corrections, 

 Respondent. 

_____________________________________/ 

ORDER DENYING MOTION FOR RECONSIDERATION 

THIS CAUSE comes before the Court upon Petitioner’s Motion for Rehearing or 

Reconsideration, filed on February 23, 2022. (DE 58). Respondent has responded and Petitioner’s 

deadline to reply has elapsed. (DE 60). For the reasons explained below, Petitioner’s Motion is 

denied.   

On January 27, 2022, I denied Petitioner’s Motion for Leave to Amend Habeas, or, 

Alternatively, Rule 60(b)(6) Motion for Relief, concluding that Petitioner’s Motion was, in effect, 

an unauthorized successive petition, and that, even if it weren’t, amendment would be futile. (DE 

56 at 13). I also concluded that Petitioner was not entitled to Rule 60(b) relief because there was 

no defect that threatened the integrity of his federal habeas proceedings. (Id. at 17). Plaintiff now 

moves for reconsideration of that Order under Federal Rule of Civil Procedure 59(e), arguing that 

I “erred in several respects.” (DE 58 at ¶ 5).  

Under Rule 59(e), reconsideration is proper when there is: (1) newly discovered evidence, 

(2) an intervening change in controlling law, or (3) a need to correct a clear error of law or fact or 

prevent manifest injustice. See Bd. of Trs. of Bay Med. Ctr. v. Humana Military Healthcare Servs., 

Inc., 447 F.3d 1370, 1377 (11th Cir. 2006) (citations omitted). To prevail on a motion to 
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reconsider, the moving party must demonstrate why the court should reverse its prior decision by 

setting forth facts or law of a strongly convincing nature. A motion to reconsider should not be 

used as a vehicle “to relitigate old matters, raise argument or present evidence that could have been 

raised prior to the entry of judgment.” Michael Linet, Inc. v. Village of Wellington, Fla., 408 F.3d 

757, 763 (11th Cir. 2005). 

Petitioner’s Motion is merely an attempt to relitigate the same arguments I previously 

rejected, and this is not a proper basis for seeking reconsideration. He first argues that, instead of 

relying on binding Eleventh Circuit precedent, I should have adopted the Fifth Circuit’s approach 

and determined that Petitioner’s Motion was not a successive petition. (DE 58 at ¶¶ 7–8). Petitioner 

has already argued that his Motion should not be considered a successive petition, and I rejected 

that argument. (See DE 35 at ¶ 2). Moreover, I am bound by the law of the Eleventh Circuit, not 

the law of the Fifth Circuit, which Petitioner concedes. (DE 58 at ¶ 24). Petitioner’s second 

argument—that In re Henry was wrongly decided and that Hall should be retroactive—fails for 

the same reasons. Petitioner thoroughly briefed this issue in his Motion to Amend and I rejected it 

after careful consideration. (See 35 at ¶¶ 44–51). Additionally, unless and until the Eleventh Circuit 

overturns In re Henry, I am obliged to follow it.  

Accordingly, it is hereby ORDERED AND ADJUDGED that Petitioner’s Motion for 

Reconsideration (DE 58) is DENIED. 

SIGNED in Chambers in West Palm Beach, Florida on this 11th day of April, 2022.   

 
Donald M. Middlebrooks 

United States District Judge 

cc:  Counsel of Record 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Case No. 08-23420-CV-MIDDLEBROOKS 

 

HARRY FRANKLIN PHILLIPS, 

 

 Petitioner, 

 

v. 

 

MARK S. INCH, Secretary Florida 

Department of Corrections, 

 

 Respondent. 

_____________________________________/ 

ORDER DENYING CERTIFICATE OF APPEALABILITY 

THIS CAUSE is before the Court sua sponte. On January 27, 2022, I entered an Order 

Denying Petitioner’s Motion to Amend or Reopen. (DE 56). “The district court must issue or deny 

a certificate of appealability when it enters a final order adverse to the applicant.” Rule 11(a), Rules 

Governing § 2254 Cases. The Eleventh Circuit has held that the denial of a Rule 60 motion is a 

“final order” in a habeas corpus proceeding and requires a Certificate of Appealability before an 

appeal may proceed.  See 28 U.S.C. § 2253(c)(1); Perez v. Sec’y, Fla. Dep’t of Corr., 711 F.3d 

1263, 1264 (11th Cir. 2013)(citations omitted); see also Gonzalez v. Sec’y for the Dep’t of Corr., 

366 F.3d 1253, 1263–64 (11th Cir.2004) (en banc) (concluding that the denial of a Fed.R.Civ.P. 

60(b) motion constitutes a “final order” under section 2253(c)(1) and, thus, requires a COA).   

 A court should issue a certificate of appealability only if the petitioner makes “a substantial 

showing of the denial of a constitutional right.” See 28 U.S.C. § 2253(c)(2); Harbison v. Bell, 556 

U.S. 180, 183 (2009) (citing Slack v. McDaniel, 529 U.S. 473, 484-85 (2000); Wilkinson v. Dotson, 

544 U.S. 74, 78-83 (2005)). To make a substantial showing, the petitioner “must demonstrate that 

reasonable jurists would find the district court’s assessment of the constitutional claims debatable 
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or wrong,” Tennard v. Dretke, 542 U.S. 274, 282 (2004) (quoting Slack, 529 U.S. at 484), or that 

“the issues presented were ‘adequate to deserve encouragement to proceed further,’” Miller-El v. 

Cockrell, 537 U.S. 322, 335-36 (2003) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)). 

Where a district court has rejected a petitioner’s constitutional claims on the merits, the petitioner 

must demonstrate that reasonable jurists would find the district court’s assessment of the 

constitutional claims debatable or wrong. See Slack, 529 U.S. at 484. However, when the district 

court has rejected a claim on procedural grounds, the petitioner must show that “jurists of reason 

would find it debatable whether the petition states a valid claim of the denial of a constitutional 

right and that jurists of reason would find it debatable whether the district court was correct in its 

procedural ruling.” Id.          

 Upon consideration of the record as a whole, I decline to grant Petitioner a certificate of 

appealability with respect to my denial of his Motion to Amend or Reopen. (DE 56). Petitioner 

cannot show that my procedural ruling was debatable, and he has not made a substantial showing 

of the denial of a constitutional right. Accordingly, it is hereby ORDERED AND ADJUDGED 

that: 

(1) No certificate of appealability shall issue with respect to the denial of Petitioner’s 

Motion to Amend or Reopen. (DE 56).  

(2) Petitioner may seek a certificate from the Court of Appeals under Federal Rule of 

Appellate Procedure 22.    

SIGNED in Chambers, at West Palm Beach, Florida, this 31st day of January, 2022. 

 
Donald M. Middlebrooks 

United States District Judge 

cc: Counsel of Record 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 08-23420-CV.M IDDLEBROOKS

HARRY FRANKLIN PHILLIPS,

Petitioner,

M ARK S. INCH, Secretary Florida
Department of Corrections,

Respondent.

O RDER DENYING PETITIONER'S M OTION TO AM END OR REOPEN

THIS CAUSE is before the Court on Petitioner Harry Franklin Phillip's M otion for Leave

to Amend Habeas, or Alternatively, Petitioner's 60(b)(6) Motion for Relief (the iéMotion'), filed

on July 1, 2021. (DE 35). Although Petitioner's Motion is, in legal effect, a successive Petition,

the Eleventh Circuit has expressly directed me to consider it, and l therefore reach the merits

despite the AEDPA'S jurisdictional bar. The Motion is fully briefed. (DE 53*, DE 54). For the

following reasons, Petitioner's M otion is denied.

1. Facts and Procedural H istory

Petitioner asserts that his death sentence violates the Eighth Amendment of the United

States Constitution because he suffers from an intellectual disability. He raised this claim in federal

habeas proceedings that he initiated in 2008. Then-united States District Court Judge Adalberto

Jordan denied that petition in 2015, and Petitioner's appeal of that order was pending in the

Eleventh Circuit until the filing of the instant M otion, through which Petitioner now seeks leave

to amend Ground V of his federal habeas petition, his intellectual disability claim. Petitioner

alternatively moves, pursuant to Federal Rule of Civil Procedure 60(b)(6), for relief from Judge
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Jordan's Order. (DE 29). Petitioner ultimately seeks to present the district court with certain

favorable factual findings made by the state court in a successive state habeas petition which

Petitioner brought in 2018. (DE 35 at ! 1 1). Petitioner argues that, with these additional factual

findings, he has established that he has an intellectual disability and therefore he should be

permitted to reopen this case.

ln 1983, ajury convicted Petitioner of first-degree murder for the 1982 shooting of a parole

supervisor, Bjorn Svenson, in Florida state court. (DE 29 at 2', DE 35 ! 1). The trial court sentenced

Petitioner to death in accordance with the jury's recommendation. (DE 29 at 2). Petitioner

appealed, and in 1985, the Florida Supreme Court affinned the conviction and sentence. (1d);

Philllps v. State, 476 So. 2d 194 (Fla. 1985). Petitioner sought post-conviction relief in state court,

which was denied but later reversed in part by the Florida Supreme Court in 1992.1 Phillips v.

State, 608 So. 2d 778 (Fla. 1992). Upon remand for a new sentencing hearing before a jury, in

1994, the jury again recommended that Petitioner be sentenced to death, and the re-sentencing

court so sentenced Petitioner.z Phillips v. state, 705 so. 2d 1320, 1321 (Fla. 1997) (per curiam).

l Petitioner raised several claims, one of which is relevant here. Plaintiff brought an ineffective
assistance of counsel claim prem ised on the sentencing phase of trial. Phillips v. State, 608 So. 2d

778, 782 (Fla. 1992). Petitioner argued that his trial counsel was ineffective in that counsel testified
at the post-conviction hearing tsthat he did virtually no preparation for the penalty phase,'' and the
only testimony presented as to mitigation was Petitioner's mother. 1d. The Florida Supreme Court
found that a ttlarge amount of m itigating evidence'' was presented at the postconviction hearing
regarding Petitioner's m ental and emotional deficiencies, including expert evidence as to
Petitioner's low IQ and defects in adaptive functioning throughout life. Id at 782-83. The Florida
Supreme Court therefore found that Petitioner was entitled to relief on this claim , vacated the

sentence of death, and remanded for re-sentencing before ajury. Id at 783.

2 None of the claims raised on appeal are relevant here. See Philllps v. State, 705 So. 2d 1320,
1321 (F1a. 1997).
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In 1997, the Florida Supreme Court affirmed. 1d. at 1323. The United States Supreme Court denied

a petition for writ of certiorari. See Phillips v. Florida, 525 U.S. 880 (1998). Next, in 1999,

Petitioner tiled a motion for post-conviction relief in state court pursuant to Rule 3.850, raising

twenty-four claims. Phillips v. State, 894 So. 2d 28, 34 (F1a. 2004) (per curinm). The state court

denied the motion and the Florida Supreme Court affirmed. 1d. at 23-24. Petitioner raised eleven

claims before the Florida Supreme Court, one of which was that resentencing counsel was

ineffective for failing to offer evidence that Petitioner was intellectually disabled and therefore

could not be executed under Fla. Stat. j 92 1 . 13741). The Florida Supreme Court noted that

j 92 1 . 13741) was not in existence at the time of Petitioner's resentencing or direct appeal. ld at

40. It noted, however, that Petitioner could file a motion pursuant to Florida Rule of Criminal

Procedure 3.203.

ln 2005, Petitioner filed in state court a second successive Rule 3.851 m otion for an

intellectual disability determination pursuant to Rule 3.203. (DE 35 ! Under Fla. Stat.

j 92 1 . 137, to establish intellectual disability, Petitioner had to show: tC(1) significant subaverage

general intellectual functioning, (2) existing concurrently with deficits in adaptive behavior, and

(3) which has manifested during the period from conception to age 18.5' (See DE 29 at 43). As will

be explained in further detail later, this three-pronged definition of intellectual disability remains

the framework by which courts assess claims of intellectual disability. See Hall v. Florida, 572

U.S. 701, 710 (2014). At the time Petitioner filed his 2005 motion, the Florida Supreme Court

interpreted Fla. Stat. j 921.137 as requiring a strict cutoff of an IQ score of 70 or below to meet

the tlrst prong of the intellectual disability definition. See Cherry v. State, 959 So. 2d 702, 71 1-14

(Fla. 2007), abrogated by Hall v. Florida, 572 U.S. 701 (2014). After an evidentiary hearing in

2006, the state court detenuined that Petitioner had not proved any of the three prongs by clear

Case 1:08-cv-23420-DMM   Document 56   Entered on FLSD Docket 01/27/2022   Page 3 of 18

A017



and convincing evidence. See Phillips v. State, 984 So. 2d 503, 506, 509 (F1a. 2008) (per curinm).

Relevant here, as to prong one, defense experts opined that Petitioner's IQ scores of 75, 74 and 70

demonstrated Petitioner's functioning at a substantially subaverage intellectual level. f#. The

state's expert, however, opined that the low scores were a result of malingering, not intellectual

disability, based on the results of the Cûvalidity tests'' the state's expert conducted. 1d. Because the

defense experts did not test for malingering, the state court accepted the state's expert's opinion

over those of the defense experts. Id at 508-1 0. The state court additionally found that Petitioner's

IQ scores did not indicate intellectual disability under j 92 1.137. Id at 51 1. In 2008, the Florida

Supreme Court affirmed. See ïtf at 513. As to prong one, Petitioner argued that the lower court

erred because the strict cutoff of an IQ score of 70 failed to take into account the test's error of

measurement, which is approximately plus or minus 5 points, meaning, it is possible that

individuals with IQ scores up to 75 to be diagnosed as intellectually disabled. 1d. at 510. The

Florida Supreme Court rejected Petitioner's argument, deferring to the state court's credibility

determination, i.e., that it found the state's expert opinion on Petitioner's IQ scores credible, and

noting that alternatively, Stgelven were we to disregard the circuit court's credibility finding,''

Petitioner's IQ scores fell below the then-applicable threshold. ld

On December 10, 2008, Petitioner filed in this Court a petition for writ of habeas corpus

pursuant to 28 U.S.C. j 2254. (DE 1). Petitioner raised several grounds for relief, including that

the Florida Supreme Court's affirmance of the lower court's finding that Petitioner is not

intellectually disabled contlicts with clearly established federal law as set forth in Atkins v.

Virginia, 536 U.S. 304 (2002) (holding that executions of the intellectually disabled constitute

cruel and unusual punishment and are prohibited by the Eighth Amendment). (DE 1 at 62-71).
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During the pendency of Petitioner's federal habeas petition, on May 27, 2014, the United

States Supreme Court decided Hall v.Florida, 572 U.S. 701(2014). There, the United States

Supreme Court held that Florida's strict cutoff of an IQ score of 70 to meet the first prong of the

intellectual disability standard was unconstitutional, and it required that a defendant with an IQ

score within the test's margin of error, which is plus or minus tive points, be allowed to present

evidence of intellectual disability, including adaptive deficits. 572 U.S. at 721, 723. The United

States Supreme Court advised that a state's assessment of a defendant's intellectual disability

should focus on both Stsignificantly subaverage intellectual functioning'' and tddeficits in adaptive

functioning.'' 1d. at 71 1 . These factors are tsinterrelated'' and no ttsingle factor (is) dispositive.'' Id

at 723.

After Hall but prior to a decision by Judge Jordan on Petitioner's federal habeas petition,

the Eleventh Circuit issued two opinions in which it found that Hall is not retroactive on collateral

review. In re Henry, 757 F.3d 1 1 51, 1 157-58 (1 1th Cir. 2014) (issued June 17, 2014); Kilgore v.

Sec #, Fla. Dep 't of Corr. , 805 F.3d1301 , l 3 12-13 15 (1 1th Cir. 201 5) (issued November 16,

2015). On November 20, 2015, Judge Jordan denied Petitioner's habeas petition. (DE 29). As to

the IQ score component of the intellectual disability claim, Judge Jordan did not specifically

address the issue of the retroactivity of Hall, but stated that:

LHallj does not entitle Mr. Phillips to relief, for the Florida Supreme
Court did not use the 70 IQ cut-off to reject Mr. Phillips argument
as to signifcantly subaverage intellectual functioning. lnstead, the
Florida Supreme Court reviewed al1 the evidence in the record,

including Mr. Phillips' IQ scores 70 or above, and found (1) that the
trial court had not erred in concluding that M r. Phillips' low scores
were the result of malingering, and (2) that in any event most of Mr.
Phillips' IQ scores were above 70, thereby showing that he was not
mentally retarded.

(DE 29 at 46).
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On December 20, 2015, Petitioner tiled in this Court an application for certificate of

appealability ($fCOA''). (DE 30). Judge Jordan granted in part, and issued the certificate as to

Petitioner's Brady and Giglio claims only. (DE 34). On February 10, 2016, Petitioner then tiled in

the Eleventh Circuit an application to expand the COA to include his intellectual disability claim,

which remains pending. (DE 35 ! 7)., Harry Phillips v. Sec y, Fla. DOC, Dkt. No. 15-15714. On

February 22, 2016, Petitioner also tiled in the Eleventh Circuit a motion to stay the appeal pending

the resolution of additional state court proceedings,3 which was granted on March 2, 201 6. (DE 35

! 8); Harry Phillips v. Sec #, Fla. DOC, Dkt. No. 1 5- l 57 14.

In a 20 16 opinion, the Florida Supreme Court found that Hall is retroactive. Walls v. State,

2 13 So. 3d 340 (Fla. 2016). The legal landscape now having been altered, Petitioner invoked Walls

in the filing of another successive 3.851 motion in state court on Febnlary 28, 2018. (See DE 35 !

9). The 2018 state post-conviction court conduct a de novo review of the entire record from the

2006 evidentiary hearing which resulted in the finding that Petitioner was not intellectually

disabled. Phillips v. State, 299 So. 3d 1013, 1017 (Fla. 2020). Ultimately, the 2018 state court

entered an order denying an evidentiary hearing and denying Petiticmer's motion. ld ; (DE 35-1).

However, it found that Petitioner Slclearly'' proved the first prong by clear and convincing evidence,

given his IQ scores and Hall's directive that courts must take into account the standard error of

measurement. Phillips, 299 So. 3d at 10l 7. But Petitioner failed to establish the second prong,

adaptive behavior, and therefore the 20l 8 state court declined to find that Petitioner is intellectually

disabled. Id Petitioner appealed and the Florida Supreme Court affirmed. ld at 1024. In so doing,

3 Petitioner indicated in this m otion that he intended to pursue a claim in state court pursuant to
Hurst v. Florida, which involved a constitutional challenge to Florida's death penalty schem e with
respect to jury findings regarding the elements necessary to impose a sentence of death. See Dkt.
No. 15-15714.
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the Florida Supreme Court receded from Walls, finding that Hall is not retroactive on collateral

review, considering, among other factors, the federal habeas decisions finding Hall to be non-

retroactive. Phillips v. State, 299 So. 3d1 013, 1019-22 (Fla. 2020). Petitioner sought and was

denied rehearing from the Florida Supreme Court (DE 35-3; DE 35-4), and Petitioner also filed in

the United States Supreme Court a petition for writ of certiorari, which was denied. (DE 35 ! 16-

17).

On June 15, 202 1, Petitioner tiled in the Eleventh Circuit a motion for leave to file a motion

to relinquish jurisdiction to the district court so Petitioner can move to amend the federal habeas

petition. (1d ! 18). The Eleventh Circuit granted the motion for leave to file a motion to relinquish

jurisdiction, and on July l , 2021, Petitioner filed in the Eleventh Circuit a motion to remand to the

district court for indicative ruling, or in the altemative, to relinquish jurisdiction, which was

granted. (See id. ! 19-20). Separately on July 1, 202 1, Petitioner filed in this Court the instant

Motion. (DE 35). Although a district court lacks jurisdiction to consider a successive habeas

petition, because the Eleventh Circuit has relinquished jurisdiction and directed me Sçto address

Petitioner'sl motion to amend'' l address the merits of his proposed amendments.

II. Discussion

Petitioner seeks to either amend his habeas Petition or, alternatively, to reopen it. Based on

the current record, Petitioner is not entitled to either form of relief.

As a prelim inary matter, and as explained in greater detail later, Petitioner's M otion is, in

effect, a successive j 2254 petition, and the Eleventh Circuit has not authorized Petitioner to file

it. This provides one basis for m e to deny Petitioner the relief he seeks. However, because the

Eleventh Circuit has relinquished jurisdiction for me to consider Petitioner's Motion, l will also

assess the substantive merit of Petitioner's proposed am endm ents. ln that analysis, I ultim ately

conclude that even if Petitioner's M otion were properly before m e, I would not grant leave to

7
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amend because amendment would be futile for at least two reasons: first, the Florida Supreme

Court's decision was not based solely on its conclusion that Petitioner failed to satisfy the first tor

third) prong of the intellectual disability test; and second, the Eleventh Circuit has held that Hall

is not retroactive. Rule 60(b) similarly fails to offer Petitioner a viable path to habeas relief:

Petitioner's federal habeas proceedings were not corrupted without the 2018 state court's factual

findings because those findings would not have changed the basis for Judge Jordan's denial of

Petitioner's habeas petition. For these reasons, Petitioner's M otion is denied.

1. Petitioner's M otion to Am end is a successive petition that has not been authorized by
the Eleventh Circuit, and, even if it were not, his proposed am endm ents would be

futile.

a. Petitioner's M otion to Am end is a successive petition.

Petitioner first argues that he should be permitted to amend his petition under the liberal

amendment standard of Federal Rule of Civil Procedure 1 5(a)(2) because his appeal of the district

court's denial of his petition is still pending in the Eleventh Circuit, and, therefore, his petition is

not yet final. The Government argues that this Motion is a successive petition because Judge Jordan

entered a final order denying habeas relief years ago and, practically, Petitioner is improperly

seeking to file a successive petition without authorization from the Eleventh Circuit. (DE 53 at 6).

A Sçsecond or successive'' habeas petition must be authorized by the appropriate United

States court of appeals, and unauthorized successive petitions must be dismissed for lack of

jurisdiction when filed in the district court. See Burton v. Stewart, 549 U.S. 147, 157 (2007)

Cigpetitionerl neither sought nor received authorization from the Court of Appeals before filing his

2002 petition, a Ssecond or successive' petition challenging his custody, and so the District Court

was withoutjurisdiction to entertain it.''). Under the controlling statute, 28 U.S.C. j 2244(b)(2), a

state prisoner may raise a new claim in a second or successive habeas petition in federal district
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court only if a threejudge panel of a United States Court of Appeals first determines that the

application makes a prima facie showing that: (A) the petitioner's claim tsrelies on a new rule of

constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was

previously unavailable,'' or (B) it relies on facts that (i) could not have been discovered previously

through the exercise of due

convincing evidence that, but for constitutional error, no reasonable factfinder would have found

the applicant guilty of the underlying offense.'' 28 U.S.C. j 2244(b)(2)(A)-(B) (2006). A çkprima

facie showing'' of these requirem ents is Stsimply a sufficient showing of possible m erit to warrant

diligence, and that (ii), if proven, would çdestablish by clear and

a fuller exploration by the district court.'' Bennett v. United States, 1 19 F.3d 468, 469 (7th

Cir. 1 997) (cited in In re Holladay,331 F.3d 1 169, 1 173-74 (1 1th Cir.2003)); Reyes-Requena v.

Unitedstates, 243 F.3d 893: 899 (5th Cir.2001).

However, Stthe phrase çsecond or successive' is not self-detining,'' Panetti v. Quarterman,

551 U.S. 930, 943 (2007). ln Panetti, the Supreme Court of the United States concluded that a

second-in-time habeas petition under 28 U.S.C.j 2254 did not fit the definition of dtsecond or

successive'' as that gatekeeping mechanism is understood. See Scott v. United States, 890 F. 3d

1239, 1248 (1 1th Cir. 201 8) (discussing Panetti, 551 U.S. at 947). For instance, tisecond or

successive status only attaches to ajudgment tm the merits.'' Boyd r. Unitedstates, 754 F.3d 1298,

1302 (1 1th Cir. 2014) (citing, inter alia, Slack v. McDaniel, 529 U.S. 473, 485-86 (2000)).

Petitioner argues that his attempt to amend should not be considered a second or successive

petition because his original habeas petition remains pending on appeal. (DE 35 at ! 22). As

Petitioner sees it, a Sidistlict court's denial of a petitioner's habeas petition is not in effect a final

adjudication that triggers AEDPA'S gatekeeping requirement'' much like the Supreme Court

held in Panetti-bccausn, when there is an appeal, çsadjudication of such a petition is still Songoing
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during the period of appellate review.''' (1d at !! 24-25 (citing Ching v. United States, 298 F.3d

at 174, 177-178 (2d Cir. 2005)). This view finds support in the approach adopted by the Second

and Third Circuits. See Ching, 298 F.3d 174*, Unitedstates v. Santarelli, 929 F.3d 95, 104 (3d Cir.

2019).

The Government argues that in seeking either to amend or to reopen his habeas petition
,

Petitioner is, in effect, requesting a second full federal habeas review of his intellectual disability

claim. (DE 53 at 5). lt contends that this Motion is successive because the district court entered a

final order denying habeas relief in 2015. (See DE 28; DE 29). As Petitioner concedes, the Sixth,

Seventh, Eighth, Ninth, and Tenth Circuits agree with the Govemment and have determined that

a habeas petition is final onee an order has been entered by a district court, notwithstanding the

pendency of an appeal. See Morelandv. Robinson, 813 F.3d 315 (6th Cir. 2016)) Phillips v. United

States, 668 F.3d 433, 435 (7th Cir. 2012); Williams v. Norris, 461 F.3d 999 (8th Cir. 2006);

Balbuena v. Sullivan, 980 F.3d 619 (9th Cir. 2020), cer/. denied, 2021 WL 2405164 (June 14,

2021)4 Ochoa v. Sirmons, 485 F.3d 538 (10th Cir. 2007) (per curiam). Those courts have reasoned

that sueh an approaeh avoids piecemeal litigation and prevents parties from using amendment to

circumvent the successive petition restrictions in AEDPA . See, e.g., Phillips, 668 F.3d 433, 435

(7th Cir. 2012) (çiTreating motions filed during appeal as part of the original application, however,

would drain most force from the time-and-number limits in j 2244 and j 2255.5'). The Eleventh

Circuit has not yet ruled on the issue. See Amodeo v. United States, 743 F. App'x 381, 385 (11th

Cir. 2018) (per curiam) (stating that the Eleventh Circuit dthas no published opinion established

when the adjudication of a j 2255 motion becomes final such that the Csecond or successive'

limitation applies to al1 fmure motions,''' which also applies to successive petitions under j 2244).

10
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At least on the facts of this case, l find the reasoning adopted by the Sixth, Seventh, Eighth,

Ninth, and Tenth Circuits persuasive. As a practical matter, the district court's decision on Ground

V is a final decision because a certificate of appealability has only been issued as to Petitioner's

Brady and Giglio claims. Unless and until Petitioner's Motion to Expand his Certification of

Appealability is granted by the Eleventh Circuit, his intellectual disability claim has been tinally

decided. To permit Petitioner to circumvent the successive petition restriction on any claim,

including claims not currently pending before the court of appeals, ûtas long as (he) keeps his initial

request alive tllrough motions, appeals, and petitions'' would ççsuggestu that the time-and-number

limits (of j 2244) are irrelevant,'' and l am unable to square such an interpretation with my reading

of the statute. Phillips, 668 F.3d at 435; see also Moreland, 8 13 F.3d at 322 (ûtRu1e 60(b) motions

and motions to amend may not be used as vehicles to circumvent the limitations that Congress has

placed upon the presentation of claims in a second or successive application for habeas relief.'').

This concern is particularly salient in this case, as Petitioner's habeas petition has been pending

for over a decade.

However, because the Eleventh Circuit has relinquished jurisdiction4 and remanded this

case to me to consider Petitioner's M otion, 1 will address his proposed amendments despite my

4 I do not consider the Eleventh Circuit's relinquishment of jurisdiction to be an implicit
authorization for the filing of a second or successive petition, nor am 1 persuaded that, were
Petitioner to seek authorization to file a second or successive petition, such a motion would be
successful. Under 28 U.S.C. j 2244, a successive habeas petition shall be dismissed unless:

(Althe applicant shows that the claim relies on a new rule of constitutional law, made
retroactive to cases on collateral review by the Supreme Court, that was previously
unavailable; or

(B) (i) the factual predicate for the claim could not have been discovered previously
through the exercise of due diligence; and
(ii) the facts underlying the claim, if proven and viewed in light of the evidence as
a whole, would be sufficient to establish by clear and convincing evidence that, but

1 1
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conclusion that this is a successive petition. Federal Rule of Civil Procedure 62.1 authorizes district

courts to issue indicative rulings on pending m otions even though they implicate issues under

consideration on appeal. See Fed. R. Civ. P. 62.1(a)(3) (ç$1f a timely motion is made for relief that

the court lacks authority to grant because of an appeal that has been docketed and is pending, the

court m ay . . . state either that it would grant the motion if the court of appeals remands for that

purpose or that the motion raises a substantial issue.'). Rule 62. 1 applies when nzles Cûdeprive the

district court of authority to grant relief without appellate permission.'' Fed. R. Civ. P. 62.1, 2009

Advisory Committee Notes. Here, 28 U.S.C. j 2244 prevents me from considering Petitioner's

successive petition without express authorization from the Eleventh Circuit. 28 U .S.C.

j 2244(b)(3)(A) (diBefore a second or successive application permitted by this section is filed in

the district court, the applicant shall move in the appropriate court of appeals for an order

authorizing the district court to consider the application.''). 1 view the Eleventh Circuit's remand

order as express authorization for me to consider the substantive merit of Petitioner's motion to

amend, which I have construed as a successive petition, and which I would otherwise have no

jurisdiction to entertain. And so, based on the unique procedural posture of this case, 1 will explain

how l would nlle if Petitioner had been granted authorization from the Eleventh Circuit to file a

successive petition and this matter were properly before m e.

for constitutional error, no reasonable facttinder would have found the applicant
guilty of the underlying offense.

28 U.S.C. j 2244(b)(2). Petitioner has not satistied prong (A) because the Supreme Court
has not made Hall retroactive to cases on collateral review. And prony (B) is not applicable
here because Petitioner is not relying on new evidence, nor is he argulng actual irmocence.
Thus, it does not appear to m e that Petitioner can satisfy the standard to file a successive
petition.
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b. Even if Petitioner's M otion to Amend were not a successive petition, amendment
would be futile.

Notwithstanding that Petitioner's M otion is a successive petition that has not been

authorized by tht Eleventh Circuit, l would deny his Motion under Rule 15(a) because amendment

would be futile.s Rule 15(a) instructs that district courts çsshould freely give leave whenjustice so

requires.'' Fed. R. Civ. P. 15(a)(2). However, despite this liberal standard, %fa district court may

properly deny leave to amend the eomplaint under Rule 15(a) when such amendment would be

futile.'' Hall v. United Ins. Co. of W/Al., 367 F.3d 1255, 1262-63 (1 1th Cir. 2004).

Here, Petitioner states that, if granted leave to amend, he will dçset out additional facts and

arguments in Ground V of his petition that the State Courts' determination of M r. Phillips (sic)

intellectual disability claim was an unreasonable application of clearly established federal law and

an unreasonable detennination of facts'' and that the Florida Supreme Court's Stdetermination that

Hall almounced a new non-watershed rule was likewise an unreasonable application of clearly

established law.'' (DE 35 at 13). The Florida Supreme Court found that Hall is not retroactive, and

therefore, because Petitioner kkconclusively failed to establish that he meets the first prong of the

intellectual disability standard,'' he carmot be found to be intellectually disabled, even if he could

establish that he meets the second prong, adaptive deficits.6 Phillips, 299 So. 3d. at 1024,

5 Rule 15(a) supplies the relevant standard for amending a habeas Petition under 28 U.S.C. j 2242
which provides that an l'galpplication for a writ of habeas coyus . . . may be amended or
supplemented as provided in the rules of procedure applicable to clvil actions.''

6 Petitioner additionally argues that ûçthe determination that Phillips failed to establish that he has
concurrent adaptive defects based on perceived strengths is an unreasonable application of clearly
established federal lawn'' specifically Moore v. Texas, (DE 35 ! 32). Since the Florida Supreme
Court found that Petitioner was not entitled to a re-determination of the second prong in light of
his failure to establish the tirst prong, based upon Florida Supreme Court precedents, l do not
perceive a need to assess Petitioner's argum ents under M oore.

13
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Ultimately Petitioner would like to amend his Petition in light of the state court's determinations

in 2018 that he tûhas clearly proven the tirst prong gof the intellectual disability definitionq by clear

and convincing evidence'' and that he has also satisfied the third prong, and that the state courts

unreasonably applied federal law in assessing his adaptive defects. (DE 35 at ! 31-33). To do so,

however, requires that Hall be retroactive.

Amendment would be futile because the Eleventh Circuit has found that Hall is not

retroactive. Kilgore v. Secretary, Fla. Dep 't of Corr. , 805 F.3d 130 1, 13 14-15 (1 1th Cir. 20 15)

(holding, in the context of an initialhabeas appeal, that under Teague v. f ane, Hall is not

retroactive); In re Henry, 757 F.3d 1 151, 1 159 (1 1th Cir. 2014) (holding, in the context of a second

or successive petition, that Hall announced a new rule of constitutional 1aw that the Supreme Court

has not made retroactive to cases on collateral reviewl; In re Hill, 777 F.3d 1214, 1223 (1 1th Cir.

2015) (per curiam) tsamel; In re Bowles, 935 F.3d 1210, 1219-20 (1 1th Cir. 2019) (samel.7 And

Petitioner's arguments to the contrary are foreclosed by precedent. Petitioner argues that, under

Teague, Hall did not almounce a new rule of constitutional law. (DE 35 !! 44-51). According to

7 ln dicta
, the Eleventh Circuit has recognized that the Suprem e Court's reasoning in M ontgomery

v. f ouisiana, 136 S. Ct. 718 (2016) undermines the reasoning of Kilgore and In re Henry. See
Smith . Comm 'r, Ala. Dep 't ofcorn, 924 F.3d 1330, 1339 n.5 (1 1th Cir. 2009); In re Bowles, 935
F.3d at 1219 n.3. In re Henry, and Kilgore, found that Hall is not retroactive in part because Hall
itguaranteegdl only the chance to present evidence, not ultimately relief,'' which Stis necessarily a
non-retroactive procedural rule under Teague.'t In re Bowles, 935 F.3d at 12 19 n.3 (first quoting
In re Henry 757 F.3d at 1 l 61). In Montgomery, the Supreme Court found a l'ule to be substantive
even when the rule only guaranteed S'gal hearing where youth and its attendant characteristics are
considered as sentencing factors, not a shorter sentence or garole.'' Id (quoting Smith, 924 F.3d at
1339) (internal quotation marks omitted) (alteration in orlginal). Ultimately, however, that does
not change the analysis here. The Eleventh Circuit has em phasized that Gçln re Henry and Kilgore
rem ain binding precedents in this Circuit,'' because M ontgomery was not (tclearly on point'' as to
the retroactivity of Hall and thus did not overrule the panel decisions, and, in any event, the
reasoning in In re Henry and Kilgore is distinguishable. ld (citation omitted).

14
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Petitioner, the ltpivotal point for the Court in Hall'' was that Florida's strict IQ score cutoff failed

to account for the standard error of measurement, the importance of which garnered a dsunanimous

professional consensus.'' (DE 35 ! 49). Thus, because the views of the medical community are a

relevant consideration under Atkins, Hall merely condemned a practice out of sync with the

established professional norms and thus represents an application of Atkins. (1d. !! 47, 49-51).

The problem with Petitioner's argument is that the Eleventh Circuit has found that Hall indeed

announced a new rule, reasoning that Hall im posed a new obligation on the states that was not

dictated by Ktkins. Kilgore, 805 F.3d at 1313) In re Henry, 757 F.3d at 1 158-59.

In reply, Petitioner argues in the alternative that Hall announced a substantive rule
, not a

procedural rule, and is thus retroactive under Teague
, relying on the reasoning in M ontgomery v.

Louisiana. (DE 54 at l 5 (citing 577 U.S. at 210-1 l )). But the Eleventh Circuit has found that the

rule announced in Hall is a procedural rule. Kilgore, 805 F.3d l 301 (holding that Hall is not a

substantive rule in analyzing retroactivity under Teague, because Hall dtmerely provides new

procedures for ensuring that states follow the rule enunciated in Atkins. As we held in In re Henry,

Hall did not expand the class of individuals protected by Atkins 's prohibition''). That remains true

vost-Montgomery. See In re Bowles, 935 F.3d at 1219 n.3 (noting that despite that Montgomery

undermined the reasoning in ln re Henry and Kilgore, those holdings Sçrem ain binding precedent

in this Circuit'').

At bottom, Petitioner simply disagrees with the Eleventh Circuit's retroactivity analysis as

to Hall. Petitioner concedes in reply that the Eleventh Circuit has found Hall to be non-retroactive
,

but he çdrespectfully disagrees.'' (DE 54 at 12). Irrespective of the merits of the arguments for and

against Hall being deem ed a non-retroactive rule, the foregoing precedents are clear and I am

bound to apply them here.

15
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Accordingly, because Hall is not retroactive under federal law, Petitioner's claim that the

Florida Supreme Court determined that Hall is not retroactive based on an unreasonable

application of elearly established federal law would be meritless, and any effort to amend his

petition to assert such arguments would be futile. M oreover
, as Hall is not retroadive, any

amendment to set forth facts demonstrating that the state courts urlreasonably applied federal 1aw

in assessing his intellectual disability claim would also be futile.

M oreover, even if Hall were retroactive, it would not help Petitioner. As Judge Jordan

noted in the Order on Petitioner's habeas petition, the 2008 Florida Supreme Court found that the

2006 state coul't did not exclusively rely on the strict 70 IQ cutoff made unconstitutional by Hall.

Rather,

(tlhe Florida Supreme Court reviewed all the evidence in the record,
including Mr. Phillips' IQ scores of 70 or above, and found (1) that
the trial court had not erred in concluding that M r. Phillips' low
scores were the result of malingering, and (2) that in any event most
of Mr. Phillips' IQ scores were above 70, thereby showing that he
was not mentally retarded.

(DE 29 at 46). Thus, the 2008 Florida Supreme Court's decision would still stand based on its

finding that Petitioner's IQ scores were the result of malingering, and Plaintiff would not be

entitled to a redetermination of the first prong based on Hall. The reasoning in Judge Jordan's

Order thus remains applicable even to Plaintiff s proposed amended claim .

2. Petitioner is also not entitled to Rule 60(b) relief because there was no defect
that threatened the integrity of his federal habeas proceeding.

Petitioner next argues that he should be permitted to reopen his habeas Petition under

Federal Rule of Civil Procedure 60(b). Rule 60(b) provides that, upon a showing of tdextraordinary

circumstancesn'' a district court may relieve a party from an order for ûçany other reason thatjustifies

relief.'' Fed. R. Civ. P. 60(b). One such reason is a t'defect in gthel integrity of federal habeas

roceedings.'' Gonzalez v.P Crosby, 545 U.S. 524, 529 (2005). Petitioner argues that his original
1 6
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habeas proceedings before Judge Jordan were corrupted because çtthe state court's new factual

tindings regarding intellectual disability'' that is, the tindings from the 2018 state court decision

are missing from this Court's analysis. (DE 54 at 10). Petitioner also argues that his case presents

extraordinary circumstances because of Sçgtlhe combination of changes in United States Supreme

Court law, changes in Florida Supreme Court law, and changes in the state postconviction court's

factual findings.'' (1d. at 1 1).

For many of the same reasons discussed in Section (1)(b)above, Petitioner has not

identifed a defect in the integrity of his federal habeas proceedings that warrants Rule 60(b) relief.

Even if the district court had been presented with the dtstate court's new factual findings regarding

intellectual disability'' the lack of which forms the basis of Petitioner's Rule 60(b) claim the

result of his habeas petition would have been the same: because the Eleventh Circuit has held that

Hall is not retroactive, Petitioner is not entitled to relief. See, e.g., In re Henry, 757 F.3d 1 151,

1 161 (1 1th Cir. 2014) (HalI merely Cscreated a procedural requirement that those with IQ test scores

within the test's standard of error would have the opportunity to otherwise show intellectual

disability.'). Thus, as theFlorida Supreme Court concluded, SibecauseHall does not apply

retroactively, it does not entitle Phillips to a reconsideration of whether he meets the first prong of

the intellectual disability standard,'' Phillips, 299 So.3d at 1024. And because Petitioner is not

entitled to reconsideration of whether he has satisfied the three-prong intellectual disability

standard, amendments to his habeas petition to include the 2018 state court factual tindings

regarding the three-prong test would not change the result of Petitioner's federal habeas

proceedings.
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111. Conclusion

ln sum , Petitioner's M otion to Amend is a successive petition filed without the express

authorization of the Eleventh Circuit, and that provides one basis for m e to deny it. However, the

Eleventh Circuit has relinquished jurisdiction for me to consider the Motion, so I have also

assessed its merits. Even under the liberal Rule 15(a) pleading standard, 1 would not grant

Petitioner leave to amend, as amendment would be futile in light of the Eleventh Circuit's holding

that Hall is not retroactive. W hatever the m erits of that holding, 1 am bound to follow it. For the

same reason, there was no defect in Petitioner's original habeas proceedings and his request to

reopen his habeas petition under Rule 60(b) also fails. Accordingly,it is ORDERED AND

ADJUDGED that Petitioner's M otion to Am end

SIG NED in Chambers, at W est Palm

or Reopen (DE 35) is DENIED.

Beach, Florida is 27t ay of January, 2022.

ALD M . M IDDLEBROOKS
UNITED STATES DISTRICT JUDGE

Counsel of Record
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Appellant’s Motion for Rehearing is hereby denied. 
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Phillips v. State, 299 So.3d 1013 (2020)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

299 So.3d 1013
Supreme Court of Florida.

Harry Franklin PHILLIPS, Appellant,

v.

STATE of Florida, Appellee.

No. SC18-1149
|

May 21, 2020

Synopsis
Background: Prisoner under sentence of death, whose
conviction for first-degree murder was affirmed on direct

appeal, 705 So. 2d 1320, filed successive motion for
postconviction relief. The Circuit Court, 11th Judicial Circuit,
Miami-Dade County, Nushin G. Sayfie, J., denied the motion,
and prisoner appealed.

Holdings: The Supreme Court held that:

[1] holding of United States Supreme Court in Hall v. Florida
did not constitute a development of fundamental significance,
and therefore did not apply retroactively, receding from

Walls v. State, 213 So. 3d 340;

[2] federal law did not operate to require retroactive
application of the holding of the United States Supreme Court
in Hall v. Florida; and

[3] the court in Walls v. State clearly erred in concluding that
the holding of United States Supreme Court in Hall v. Florida
constituted a development of fundamental significance, and
therefore applied retroactively.

Affirmed.

Labarga, J., filed dissenting opinion.

Procedural Posture(s): Appellate Review; Post-Conviction
Review.

West Headnotes (9)

[1] Sentencing and Punishment Persons with
intellectual disabilities

To establish intellectual disability as a bar
to execution, a defendant must demonstrate
(1) significantly subaverage general intellectual
functioning; (2) concurrent deficits in adaptive
behavior; and (3) manifestation of the condition

before age eighteen. Fla. Stat. Ann. §
921.137(1).

3 Cases that cite this headnote

[2] Courts In general;  retroactive or
prospective operation

A change in the law only applies retroactively
if the change (1) emanates from the Florida
Supreme Court or the United States Supreme
Court, (2) is constitutional in nature, and
(3) constitutes a development of fundamental
significance.

2 Cases that cite this headnote

[3] Courts In general;  retroactive or
prospective operation

A decision is of “fundamental significance,” as
a factor in deciding whether a change in the law
applies retroactively, when it either (1) places
beyond the authority of the state the power to
regulate certain conduct or to impose certain
penalties or (2) when the rule is of sufficient
magnitude to necessitate retroactive application

under the retroactivity test of Stovall v.

Denno, and Linkletter v. Walker, 381 U.S.
618, 636, 85 S.Ct. 1731, 14 L.Ed.2d 601.

[4] Courts In general;  retroactive or
prospective operation

Holding of United States Supreme Court in

Hall v. Florida, 572 U.S. 701, that Florida's
definition of intellectual disability in context
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of death-penalty cases was unconstitutional
because it required an IQ score of 70 or below to
demonstrate subaverage intellectual functioning,
did not constitute a development of fundamental
significance, as required to apply retroactively,

receding from Walls v. State, 213 So. 3d
340; Hall placed no categorical limitation on the
authority of the State to impose a sentence of
death, but rather, was an evolutionary refinement
that more precisely defined the procedure that
was to be followed in certain cases to determine
whether a person facing the death penalty was

intellectually disabled. Fla. Stat. Ann. §
921.137(1).

3 Cases that cite this headnote

[5] Courts In general;  retroactive or
prospective operation

In order to determine whether a new rule of law
is of “sufficient magnitude” to merit retroactive
application, the Supreme Court considers the
following three factors: (1) the purpose to be
served by the new rule; (2) the extent of
reliance on the old rule; and (3) the effect on
the administration of justice of a retroactive
application of the new rule.

1 Case that cites this headnote

[6] Courts In general;  retroactive or
prospective operation

Federal law did not operate to require retroactive
application of the holding of the United States

Supreme Court in Hall v. Florida, 572 U.S.
701, that Florida's definition of intellectual
disability in context of death-penalty cases was
unconstitutional because it required an IQ score
of 70 or below to demonstrate subaverage
intellectual functioning; Hall announced a new
procedural rule, which did not categorically
place certain criminal laws and punishments
altogether beyond the State's power to impose
but rather regulated only the manner of

determining the defendant's culpability. Fla.
Stat. Ann. § 921.137(1).

3 Cases that cite this headnote

[7] Courts In general;  retroactive or
prospective operation

For purposes of the rule that state courts must
give retroactive effect to new substantive rules
of federal constitutional law, “substantive rules”
set forth categorical constitutional guarantees
that place certain criminal laws and punishments
altogether beyond the State's power to impose,
while in contrast, “procedural rules” are designed
to enhance the accuracy of a conviction
or sentence by regulating the manner of
determining the defendant's culpability and
merely raise the possibility that someone
convicted with use of the invalidated procedure
might have been acquitted otherwise.

1 Case that cites this headnote

[8] Courts In general;  retroactive or
prospective operation

The court in Walls v. State, 213 So.3d 340,
clearly erred in concluding that the holding

of United States Supreme Court in Hall v.
Florida, 572 U.S. 701, that Florida's definition of
intellectual disability in context of death-penalty
cases was unconstitutional because it required
an IQ score of 70 or below to demonstrate
subaverage intellectual functioning, constituted
a development of fundamental significance, and
therefore applied retroactively; Hall did not

satisfy the analysis in Witt v. State, 387 So.
2d 922 for retroactivity and was not a new
substantive rule of federal constitutional law
that required retroactive application to cases on
collateral review, and prisoner, as the expectant
potential beneficiary of the erroneous decision in

Walls, had no concrete reliance interest. Fla.
Stat. Ann. § 921.137(1).

3 Cases that cite this headnote

[9] Courts Decisions of Same Court or Co-
Ordinate Court
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Once the Supreme Court has chosen to reassess a
precedent and has come to the conclusion that it
is clearly erroneous, the proper question becomes
whether there is a valid reason why not to recede
from that precedent; the critical consideration
ordinarily will be reliance.
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Opinion

PER CURIAM.

*1015  Harry Franklin Phillips, a prisoner under sentence of
death, appeals the circuit court's order summarily denying his
successive motion for postconviction relief, which was filed
under Florida Rule of Criminal Procedure 3.851. We have
jurisdiction. See art. V, § 3(b)(1), Fla. Const.

Phillips murdered Bjorn Thomas Svenson in 1982, and his
conviction and death sentence for that crime became final
in 1998. A postconviction court in 2006 fully adjudicated
and denied Phillips's claim that he is intellectually disabled

and, under the rule of Atkins v. Virginia, 536 U.S. 304,
122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), constitutionally
ineligible for the death penalty. We affirmed the denial of
Phillips's intellectual disability claim in 2008. Phillips now
seeks yet another determination of his intellectual disability,

relying in part on this Court's decision in Walls v. State, 213
So. 3d 340 (Fla. 2016), in which we held that the United States

Supreme Court's decision in Hall v. Florida, 572 U.S.
701, 134 S.Ct. 1986, 188 L.Ed.2d 1007 (2014), is retroactive
to cases where there has already been a finding that the
defendant is not intellectually disabled.

For the reasons we explain, we affirm the circuit court's denial
of relief. We also recede from our prior decision in Walls.

I. BACKGROUND

The facts of the case were summarized on direct appeal as
follows:

In the evening of August 31, 1982, witnesses heard several
rounds of gunfire in the vicinity of the Parole and Probation
building in Miami. An investigation revealed the body of
Bjorn Thomas Svenson, a parole supervisor, in the parole
building parking lot. Svenson was the victim of multiple
gunshot wounds. There apparently were no eyewitnesses
to the homicide.

As parole supervisor, the victim had responsibility over
several probation officers in charge of appellant's parole.
The record indicates that for approximately two years
prior to the murder, the victim and appellant had repeated
encounters regarding appellant's unauthorized contact with
a probation officer. On each occasion, the victim advised
appellant to stay away from his employees and the parole
building unless making an authorized visit. After one
incident, based on testimony of the victim and two of his
probation officers, appellant's parole was revoked and he
was returned to prison for approximately twenty months.

On August 24, 1982, several rounds of gunfire were shot
through the front window of a home occupied by the
two probation officers who had testified against appellant.
Neither was injured in the incident, for which appellant was
subsequently charged.

Following the victim's murder, appellant was incarcerated
for parole violations. Testimony of several inmates
indicated that appellant told them he had killed a parole
officer. Appellant was thereafter indicted for first-degree
murder.

Phillips v. State, 476 So. 2d 194, 195-96 (Fla. 1985).
Phillips was convicted of the first-degree murder of Svenson

and sentenced to death. Id. at 197. His conviction and
sentence were affirmed on direct appeal, id., but on collateral
review, this Court reversed the death sentence and remanded
for a new penalty phase based on a finding that counsel was

ineffective in the penalty phase, Phillips v. State, 608 So.
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2d 778 (Fla. 1992). After a new penalty phase in 1994, the
jury returned a recommendation of death by a vote of seven
to five, and Phillips was again sentenced to death, which was

affirmed on appeal.  *1016  Phillips v. State, 705 So. 2d
1320, 1321, 1323 (Fla. 1997), cert. denied, 525 U.S. 880,
119 S.Ct. 187, 142 L.Ed.2d 152 (1998). We later affirmed
the denial of Phillips's initial motion for postconviction relief
after resentencing and denied his petition for a writ of habeas

corpus. Phillips v. State, 894 So. 2d 28, 31 (Fla. 2004).
And we have affirmed the denial of his prior successive
motions for postconviction relief. Phillips v. State, 234 So.
3d 547, 548 (Fla.) (affirming denial of successive motion

for postconviction relief based on Hurst v. Florida, –––
U.S. ––––, 136 S. Ct. 616, 193 L.Ed.2d 504 (2016), and

Hurst v. State, 202 So. 3d 40 (Fla. 2016)), cert. denied,
––– U.S. ––––, 139 S. Ct. 187, 202 L.Ed.2d 114 (2018);
Phillips v. State, 91 So. 3d 783 (Fla. 2012) (affirming denial
of successive motion for postconviction relief based on the
claim that Phillips's sentence violates the Sixth and Eighth

Amendments under Porter v. McCollum, 558 U.S. 30, 130
S.Ct. 447, 175 L.Ed.2d 398 (2009)); Phillips v. State, 996
So. 2d 859 (Fla. 2008) (affirming denial of successive motion
for postconviction relief and denial of motion to interview
jurors); Phillips v. State, 984 So. 2d 503 (Fla. 2008) (affirming
finding that Phillips is not intellectually disabled).

During Phillips's initial postconviction proceedings after
resentencing, Phillips filed a “Notice of Supplemental
Authority and Motion for Permission to Submit Supplemental
Briefing” related to the United States Supreme Court's

decisions in Ring v. Arizona, 536 U.S. 584, 122 S.Ct.
2428, 153 L.Ed.2d 556 (2002), and Atkins, and this Court
permitted supplemental briefing on the intellectual disability

issues under Atkins. Phillips, 894 So. 2d at 34. We affirmed
the denial of postconviction relief and denied the habeas
petition, but regarding his claim of intellectual disability, we
noted that “Phillips [was] free to file a motion under rule
3.203” but expressed “no opinion regarding the merits of such

a claim.” Id. at 40. We later relinquished jurisdiction for
a determination of intellectual disability pursuant to Florida
Rule of Criminal Procedure 3.203. Phillips, 984 So. 2d at 506.

At an evidentiary hearing on Phillips's intellectual disability
claim in 2006, the circuit court permitted Phillips to present
evidence regarding all three prongs of the intellectual
disability standard and concluded that Phillips failed to prove

by clear and convincing evidence that he met any of the
three prongs of the statutory intellectual disability standard
(intellectual functioning, adaptive behavior, and onset before
age eighteen) and therefore was not intellectually disabled. Id.
at 509. In 2008, this Court upheld the circuit court's findings
that Phillips failed to establish that he met any of the three
prongs and affirmed the denial of relief based on his claim of
intellectual disability. Id. at 513.

Phillips filed the instant successive motion for postconviction
relief in 2018 seeking a new determination of his claim that he
is ineligible for the death penalty due to intellectual disability

in light of the decisions in Hall, Walls, and Moore v. Texas,
––– U.S. ––––, 137 S. Ct. 1039, 197 L.Ed.2d 416 (2017).
Phillips contended that the prior denial of his intellectual
disability claim must be reheard and determined under new
constitutional law that, according to Phillips, requires a court
to holistically consider all three prongs of the intellectual
disability standard.

At a case management conference held in the circuit court
on Phillips's motion, Phillips argued that in light of Hall and
Walls, and a new evaluation report prepared by Dr. Denis
Keyes, who had testified at the 2006 hearing, he is entitled
to a new evidentiary hearing. Alternatively, Phillips requested
that the circuit court reevaluate the evidence presented at the
2006 hearing along with Dr. Keyes's new report, although
Phillips conceded that *1017  there was no new evidence of
intellectual disability in this case and that Dr. Keyes did not
change his opinion in his updated report. The circuit court
abruptly decided during the case management conference that
it would review de novo the entire record from the 2006

hearing 1  and Dr. Keyes's new report before making any
decision on Phillips's motion.

On June 14, 2018, the circuit court entered an order denying
an evidentiary hearing and denying relief. But in its 2018
order, the circuit court also made new findings regarding the
evidence presented at the 2006 evidentiary hearing. First, it
concluded that because Hall requires that courts take into
account the standard error of measurement (SEM), which
is “plus or minus five points” and “[a]n IQ of up to 75
would meet the definition of [intellectual disability],” Phillips
“has clearly proven the first prong by clear and convincing
evidence,” because the IQ scores presented in 2006 were 70,

74, and 75. 2  The circuit court also made a new finding that

Phillips met the third prong—onset before age eighteen. 3

Nonetheless, the 2018 circuit court ultimately declined to find
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that Phillips is intellectually disabled based on its agreement
with the 2006 circuit court's finding (and this Court's 2008
opinion affirming that finding) that Phillips failed to establish
that he met the second prong of the intellectual disability
standard—concurrent deficits in adaptive behavior. Phillips
now appeals that decision.

II. ANALYSIS

First, we review the recent history of intellectual disability
as a bar to execution. Then we discuss the clear error in
this Court's decision in Walls and why Hall does not entitle
Phillips to relief. Finally, we consider and reject Phillips's
claim that he is entitled to relief based on Moore.

A. Intellectual Disability as a Bar to Execution

In 2002, the United States Supreme Court held in Atkins
that the Eighth and Fourteenth Amendments to the United
States Constitution forbid the execution of persons with

intellectual disability. Atkins, 536 U.S. at 321, 122
S.Ct. 2242. The Court observed that “clinical definitions
of [intellectual disability] require not only subaverage
intellectual functioning, but also significant limitations in
adaptive skills such as communication, self-care, and self-

direction that became manifest before age 18.” Id. at 318,
122 S.Ct. 2242. The Atkins Court further noted that an IQ
between 70 and 75 or lower “is typically considered the cutoff
IQ score for the intellectual function prong of the [intellectual

disability] definition,” id. at 309 n.5, 122 S.Ct. 2242, but it
did not define subaverage intellectual functioning as having
an IQ of 75 or below or mandate that courts take the SEM
into account or permit defendants who present a score of 75 or
below to present additional evidence of intellectual disability.
Instead, the Court explicitly granted states discretion *1018
to determine how to comply with its prohibition on execution

of the intellectually disabled. Id. at 317, 122 S.Ct. 2242

(“As was our approach in Ford v. Wainwright, 477 U.S.
399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986), with regard
to insanity, ‘we leave to the State[s] the task of developing
appropriate ways to enforce the constitutional restriction upon
[their] execution of sentences.’ ” (alterations in original)).

[1] Under Florida law, “ ‘intellectual disability’ means
significantly subaverage general intellectual functioning

existing concurrently with deficits in adaptive behavior and
manifested during the period from conception to age 18.”

§ 921.137(1), Fla. Stat. (2017). “Significantly subaverage
general intellectual functioning” is defined as “performance
that is two or more standard deviations from the mean
score on a standardized intelligence test specified in the
rules of the Agency for Persons with Disabilities.” Id.
“Adaptive behavior” “means the effectiveness or degree
with which an individual meets the standards of personal
independence and social responsibility expected of his or her
age, cultural group, and community.” Id. Thus, to establish
intellectual disability as a bar to execution, a defendant must
demonstrate (1) significantly subaverage general intellectual
functioning; (2) concurrent deficits in adaptive behavior; and
(3) manifestation of the condition before age eighteen.

Until Hall, Florida law required that a defendant have an
IQ of 70 or below in order to meet the first prong of
the intellectual disability standard—significantly subaverage

intellectual functioning. See Cherry v. State, 959 So. 2d
702, 712-13 (Fla. 2007) (“One standard deviation on the
WAIS-III, the IQ test administered in the instant case, is
fifteen points, so two standard deviations away from the
mean of 100 is an IQ score of 70. As pointed out by the
circuit court, the statute does not use the word approximate,
nor does it reference the SEM. Thus, the language of the
statute and the corresponding rule are clear.”), abrogated by

Hall, 572 U.S. 701, 134 S.Ct. 1986. Thus, a defendant was
required to present an IQ score of 70 or below in order to
establish the first prong of the intellectual disability standard.
Failure to present the requisite IQ score precluded a finding
of intellectual disability.

In Hall, the Supreme Court held that Florida's “rigid rule”

interpreting section 921.137(1) as establishing a strict
IQ test score cutoff of 70 or less in order to present
additional evidence of intellectual disability “creates an
unacceptable risk that persons with intellectual disability

will be executed, and thus is unconstitutional.” 572 U.S.
at 704, 134 S.Ct. 1986. The Court further held that when
assessing the subaverage intellectual functioning prong of the
intellectual disability standard, courts must take into account
the standard error of measurement of IQ tests, which is

five points. Id. at 723, 134 S.Ct. 1986. And “when a
defendant's IQ test score falls within the test's acknowledged
and inherent margin of error [±5], the defendant must be
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able to present additional evidence of intellectual disability,
including testimony regarding adaptive deficits.” Id.

[2]  [3] In Walls, we considered whether, under the

standards set out in Witt v. State, 387 So. 2d 922 (Fla.
1980), Hall warranted retroactive application to cases on

collateral review. Walls, 213 So. 3d at 346. Under Witt, a
change in the law “only appl[ies] retroactively if the change
‘(a) emanates from this Court or the United States Supreme
Court, (b) is constitutional in nature, and (c) constitutes a
development of fundamental significance.’ ” Id. (quoting

Witt, 387 So. 2d at 931). We acknowledged that “[i]t is
without question that the Hall decision emanates from the
United States Supreme Court and is constitutional in nature.”
Id. Regarding the *1019  third prong of the Witt analysis,
a decision is of fundamental significance when it either (1)
places beyond the authority of the state the power to regulate
certain conduct or to impose certain penalties or (2) when
the rule is of sufficient magnitude to necessitate retroactive

application under the retroactivity test of Stovall v. Denno,
388 U.S. 293, 297, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967),

and Linkletter v. Walker, 381 U.S. 618, 636, 85 S.Ct. 1731,

14 L.Ed.2d 601 (1965). See id.; Hernandez v. State, 124

So. 3d 757, 764 (Fla. 2012); Witt, 387 So. 2d at 929. In
concluding that Hall met the third prong of the Witt analysis,
we declared “that Hall warrants retroactive application as a
development of fundamental significance that places beyond
the State of Florida the power to impose a certain sentence—
the sentence of death for individuals within a broader range

of IQ scores than before.” Walls, 213 So. 3d at 346.
Based on this declaration, we determined that Hall warranted
retroactive application. Upon further consideration, we have
determined that this Court clearly erred in reaching that
conclusion and we now recede from our decision in Walls.

B. The Error in the Analysis in Walls

[4] Because it remains clear that Hall establishes a new
rule of law that emanates from the United States Supreme
Court and is constitutional in nature, it satisfies the first

two prongs of Witt. Witt, 387 So. 2d at 931. Thus, the
question of Hall’s retroactivity still turns on the third prong
of Witt: whether the new rule constitutes a “development of
fundamental significance.” Id.

In Walls, this Court determined that the Hall decision met
the third prong of the Witt analysis by “plac[ing] beyond the
authority of the state the power to regulate certain conduct or
impose certain penalties,” because it “removes from the state's
authority to impose death sentences more than just those cases
in which the defendant has an IQ score of 70 or below” and

is therefore of fundamental significance. Walls, 213 So. 3d
at 346. We now conclude that this Court erred in making that
determination.

In discussing developments of fundamental significance that
fall within the category of changes of law that place beyond
the authority of the state the power to regulate certain conduct
or impose certain penalties, this Court in Witt cited as an

example of a decision falling within that category Coker v.
Georgia, 433 U.S. 584, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977),
which held that the Eight Amendment categorically prohibits
the imposition of the death penalty for the crime of rape of an

adult woman as cruel and unusual punishment. Witt, 387
So. 2d at 929. But contrary to the reasoning of the majority in
Walls, “Hall places no categorical limitation on the authority

of the state to impose a sentence of death.” Walls, 213 So.
3d at 350 (Canady, J., dissenting). The example of Coker is
totally inapposite.

In Hall, the Supreme Court recounted its decisions
holding that particular punishments are prohibited by the
Eighth Amendment “as a categorical matter,” such as the
denaturalization of natural-born citizens as a punishment,

Hall, 572 U.S. at 708, 134 S.Ct. 1986 (citing Trop v.
Dulles, 356 U.S. 86, 101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958)
(plurality opinion)), the imposition of the death penalty

for crimes committed by juveniles, id. (citing Roper v.
Simmons, 543 U.S. 551, 572, 125 S.Ct. 1183, 161 L.Ed.2d
1 (2005)), “[a]nd, as relevant for [Hall],” the imposition of
the death penalty on persons who are intellectually disabled,

id. (citing Atkins, 536 U.S. at 321, 122 S.Ct. 2242). The
Court then unambiguously set out the issue it was to address:
“The question this case presents is how intellectual disability
must be defined in order to implement ... the holding *1020

of Atkins.” Id. at 709, 134 S.Ct. 1986 (emphasis added).
And the holding of Hall was limited to a determination that
it is unconstitutional for courts to refuse to allow capital
defendants whose IQ scores are above 70 but within the test's
standard error of measurement to present evidence of their
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asserted adaptive deficits. Hall, 572 U.S. at 723, 134 S.Ct.
1986. Thus, Hall merely “created a procedural requirement
that those with IQ test scores within the test's standard of error
would have the opportunity to otherwise show intellectual

disability.” In re Henry, 757 F.3d 1151, 1161 (11th Cir.

2014). 4

The categorical prohibition on executing the intellectually

disabled was not expanded by Hall. See Walls, 213 So.
3d at 350 (Canady, J., dissenting) (“Hall ... does not preclude
death sentences for individuals whose scores fall within
the SEM.”). The issue addressed in Hall was not whether
the State is categorically prohibited from executing those
intellectually disabled defendants with IQs above 70, but
within the SEM. Intellectually disabled persons with IQ
scores above 70 are not a distinct class from intellectually
disabled persons with IQ scores of 70 or below; all are

members of the same class protected by Atkins. In re
Hill, 777 F.3d 1214, 1223 (11th Cir. 2015) (“Hall merely
provides new procedures for ensuring that States do not

execute members of an already protected group.”); Henry,
757 F.3d at 1161 (“The Supreme Court made clear in Hall that
the class affected by the new rule—those with an intellectual
disability—is identical to the class protected by Atkins.... Hall
did not expand this class; instead, the Supreme Court limited
the states’ power to define the class ....”); Elmore v. Shoop,
No. 1:07-CV-776, 2019 WL 5287912, at *4 (S.D. Ohio Oct.
18, 2019) (“[The class of people which is addressed in Hall]
is the same class of people that Atkins found ineligible for
the death penalty because that is the definition of mental
retardation/intellectual disability the Court used in Atkins.
What Hall did was to preclude the State of Florida from using
an IQ score of 70 as an automatic disqualification for proving
that a person is in the class of people [who], on account of their
intellectual disability, may not be executed if they commit
murder.”).

The conclusion “that Hall warrants retroactive application
as a development of fundamental significance that places
beyond the State of Florida the power to impose a certain
sentence” because it may prohibit execution of intellectually
disabled persons “within a broader range of IQ scores than

before,” Walls, 213 So. 3d at 346, is therefore incorrect.
Hall does not place beyond the authority of the State the
power to regulate certain conduct or impose certain penalties;
Hall merely more precisely defined the procedure that is to be

followed in certain cases to determine whether a person facing
the death penalty is intellectually disabled. Hall is merely an

application of Atkins. Kilgore v. Sec'y, Florida Dept. of
Corr., 805 F.3d 1301, 1314 (11th Cir. 2015) (“[Hall] merely
provides new procedures for ensuring that states follow the
rule enunciated in Atkins.”). Hall’s limited procedural rule
does nothing more than provide certain defendants—those
with IQ scores within the test's margin of error—with the
opportunity to present additional evidence of intellectual
disability. Thus, Hall does not constitute “a development
of fundamental significance that places beyond the State of
Florida the *1021  power to impose a certain sentence,”

Walls, 213 So. 3d at 346.

C. Hall is an Evolutionary Refinement

Although this Court in Walls did not consider whether
Hall falls within Witt’s second category of developments of
fundamental significance—that is, a change of “sufficient
magnitude” under the Stovall/Linkletter test—having receded
from our conclusion that it falls within the first, we do so now.

[5] In order to determine whether a new rule of law is
of “sufficient magnitude” to merit retroactive application,
this Court considers the following three factors of the
Stovall/Linkletter test adopted in Witt: “(a) the purpose to be
served by the new rule; (b) the extent of reliance on the old
rule; and (c) the effect on the administration of justice of a

retroactive application of the new rule.” Witt, 387 So. 2d at
926. We agree with the reasons given by the Walls dissent as to
why these factors counsel against the retroactive application
of Hall:

Hall should not be given retroactive
effect under the Stovall/Linkletter
test based on (a) Hall’s purpose of
adjusting at the margin the definition
of IQ scores that evidence significant
subaverage intellectual functioning,
(b) the State's reliance on Cherry’s
holding in numerous cases over an
extended period of time, and (c) the
ongoing threat of major disruption
to application of the death penalty
resulting from giving retroactive effect
to Hall as well as similar future
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changes in the law regarding aspects of
the definition of intellectual disability.

Walls, 213 So. 3d at 351 (Canady, J., dissenting) (footnote
omitted).

Moreover, our Court in Witt equated new rules of law that
are of “sufficient magnitude” to merit retroactive application

with “jurisprudential upheavals.” Witt, 387 So. 2d at 929.

Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9
L.Ed.2d 799 (1963)—which first announced that each state
must provide counsel to every indigent defendant charged
with a felony at all critical stages of the proceeding—“is the
prime example of a law change included within this category.”

Witt, 387 So. 2d at 929. “In contrast to these jurisprudential
upheavals are evolutionary refinements in the criminal law,
affording new or different standards for the admissibility of
evidence, for procedural fairness, for proportionality review
of capital cases, and for other like matters.” Id.

Hall is an evolutionary refinement of the procedure necessary
to comply with Atkins. It merely clarified the manner in
which courts are to determine whether a capital defendant is
intellectually disabled and therefore ineligible for the death
penalty. Roybal v. Chappell, No. 99CV2152-JM (KSC), 2014
WL 3849917, at *2 (S.D. Cal. Aug. 5, 2014) (stating that Hall
was a clarification of Florida's implementation of Atkins). It
did not invalidate any statutory means for imposing the death
sentence, nor did it prohibit the states from imposing the death
penalty against any new category of persons.

Before Walls, this Court had been clear that evolutionary
refinements do not apply retroactively. See, e.g., State v.
Barnum, 921 So. 2d 513, 526 (Fla. 2005) (“Witt dictates
that those decisions constituting ‘evolutionary refinements’
and not ‘jurisprudential upheavals’ should not be applied

retroactively.” (quoting Witt, 387 So. 2d at 929));

State v. Glenn, 558 So. 2d 4, 8 (Fla. 1990) (“Applying

the principles of Witt, we conclude that Carawan [v. State,
515 So.2d 161 (Fla. 1987) ] was an evolutionary refinement
of the law which should not have retroactive application.”).
As an evolutionary refinement, Hall “do[es] not compel an

abridgement of the finality of judgments.” Witt, 387 So.
2d at 929. It is *1022  not of sufficient magnitude to warrant
retroactive application to cases on collateral review.

In Walton v. State, 77 So. 3d 639 (Fla. 2011), we rejected
a claim that the United States Supreme Court's decision in

Porter v. McCollum, 558 U.S. 30, 130 S.Ct. 447, 175
L.Ed.2d 398 (2009), warranted retroactive application. Porter
was a fact-intensive decision in which the Supreme Court held
that in a particular case, this Court had unreasonably applied
the prejudice test for establishing ineffective assistance of

counsel under Strickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). We held in Walton that

the decision in Porter d[id]
not concern a major change in
constitutional law of fundamental
significance. Rather, Porter involved
a mere application and evolutionary
refinement and development of the
Strickland analysis, i.e., it addressed
a misapplication of Strickland. Porter,
therefore, does not satisfy the
retroactivity requirements of Witt.

Walton, 77 So. 3d at 644. Similarly, as explained above,
Hall involved a mere application and evolutionary refinement
of the Atkins analysis and therefore does not satisfy the
retroactivity requirements of Witt.

D. Federal Law Does Not Require
Retroactive Application of Hall

[6]  [7] Finally, we must consider whether federal law

requires retroactive application of Hall. Under Teague v.
Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989),
state courts must give retroactive effect to new substantive

rules of federal constitutional law. Montgomery v.
Louisiana, ––– U.S. ––––, 136 S. Ct. 718, 728-29, 193
L.Ed.2d 599 (2016) (holding “that when a new substantive
rule of [federal] constitutional law controls the outcome of a
case, the Constitution requires state collateral review courts
to give retroactive effect to that rule” under the first prong

of Teague’s retroactivity analysis). 5  Substantive rules set
forth categorical constitutional guarantees that place certain
criminal laws and punishments altogether beyond the State's
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power to impose. Id. at 729. In contrast, procedural
rules are designed to enhance the accuracy of a conviction
or sentence by regulating the manner of determining the
defendant's culpability and merely raise the possibility that
someone convicted with use of the invalidated procedure

might have been acquitted otherwise. Id. at 730. Because
we have concluded that Hall announced a new procedural
rule, which does not categorically place certain criminal
laws and punishments altogether beyond the State's power to
impose but rather regulates only the manner of determining
the defendant's culpability, we conclude that federal law
does not require retroactive application of Hall as a new
substantive rule of federal constitutional law. Hall is similar
to other nonretroactive “decisions [that] altered the processes
in which States must engage before sentencing a person to
death,” which “may have had some effect on the likelihood
that capital punishment would be imposed” but which did not
render “a certain penalty unconstitutionally excessive for a

category of offenders.” Id. at 736.

*1023  E. Receding from Walls

[8] Having concluded that Hall does not satisfy the Witt
analysis for retroactivity and that it is not a new substantive
rule of federal constitutional law requiring retroactive
application to cases on collateral review, we are now faced
with the question of whether the policy of stare decisis should
yield.

We recently discussed the doctrine of stare decisis, stating:

While this Court has consistently acknowledged the
importance of stare decisis, it has been willing to correct its
mistakes. In a recent discussion of stare decisis, we said:

Stare decisis provides stability to the law and to the
society governed by that law. Yet stare decisis does not
command blind allegiance to precedent. “Perpetuating
an error in legal thinking under the guise of stare decisis
serves no one well and only undermines the integrity and
credibility of the court.”

Shepard v. State, 259 So. 3d 701, 707 (Fla. 2018)

(quoting State v. Gray, 654 So. 2d 552, 554 (Fla. 1995)).
Similarly, we have stated that “[t]he doctrine of stare
decisis bends ... where there has been an error in legal

analysis.” Puryear v. State, 810 So. 2d 901, 905 (Fla.
2002). And elsewhere we have said that we will abandon
a decision that is “unsound in principle.” Robertson v.
State, 143 So. 3d 907, 910 (Fla. 2014) (quoting Brown v.
Nagelhout, 84 So. 3d 304, 309 (Fla. 2012)).

It is no small matter for one Court to conclude that
a predecessor Court has clearly erred. The later Court
must approach precedent presuming that the earlier
Court faithfully and competently carried out its duty. A
conclusion that the earlier Court erred must be based on
a searching inquiry, conducted with minds open to the
possibility of reasonable differences of opinion. “[T]here is
room for honest disagreement, even as we endeavor to find

the correct answer.” Gamble v. United States [––– U.S.
––––], 139 S. Ct. 1960, 1986 [204 L.Ed.2d 322] (2019)
(Thomas, J., concurring).

State v. Poole, 292 So.3d 694, –––– – –––– (Fla. Jan. 23,
2020), clarified, 292 So.3d 659 (Fla. Apr. 2, 2020).

We cannot escape the conclusion that this Court in Walls
clearly erred in concluding that Hall applies retroactively.
We say that based on our review of Hall, our state's
judicial precedents regarding retroactivity, and the decisions
of federal habeas courts concluding that Hall does not
apply retroactively. Based on its incorrect legal analysis, this
Court used Hall—which merely created a limited procedural
rule for determining intellectual disability that should have
had limited practical effect on the administration of the
death penalty in our state—to undermine the finality of
numerous criminal judgments. As in Poole, “[u]nder these
circumstances, it would be unreasonable for us not to recede
from [Walls’] erroneous holdings.” Id. at ––––, at S48.

[9] “[O]nce we have chosen to reassess a precedent and have
come to the conclusion that it is clearly erroneous, the proper
question becomes whether there is a valid reason why not
to recede from that precedent. ... The critical consideration
ordinarily will be reliance.” Id. But

reliance interests are “at their acme in cases involving

property and contract rights.” Payne v. Tennessee, 501
U.S. 808, 828 [111 S.Ct. 2597, 115 L.Ed.2d 720] (1991).
And reliance interests are lowest in cases—like this one
—“involving procedural and evidentiary rules.” Id.; see

also  *1024  Alleyne [v. United States], 570 U.S. [99] at
119 [133 S.Ct. 2151, 186 L.Ed.2d 314 (2013) ] (Sotomayor,
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J., concurring) (“[W]hen procedural rules are at issue that
do not govern primary conduct and do not implicate the
reliance interests of private parties, the force of stare decisis
is reduced.”).

Id.

As the expectant potential beneficiary of the erroneous
decision in Walls, Phillips has no concrete reliance interest;
he has in no way changed his position in reliance on Walls. In
this postconviction context, Phillips's interest as an expectant
potential beneficiary of Walls is set against all the interests
that support maintaining the finality of Phillips's judgment.
The surviving victims, society-at-large, and the State all have
a weighty interest in not having Phillips's death sentence set
aside for the relitigation of his claim of intellectual disability
based on Hall’s evolutionary refinement in the law.

Thus, we conclude that we should not continue to apply
the erroneous reasoning of Walls. And because Hall does
not apply retroactively, it does not entitle Phillips to a
reconsideration of whether he meets the first prong of the
intellectual disability standard.

F. Moore

Phillips also asserts that he is entitled to a new determination
as to whether he meets the adaptive deficits prong of the
intellectual disability standard because the circuit court in
2006 and this Court in 2008 improperly relied on his
adaptive strengths in concluding that he did not meet the
adaptive deficits prong, assertedly in violation of the Supreme
Court's recent decision in Moore. But because Phillips has
conclusively failed to establish that he meets the first prong of
the intellectual disability standard, he cannot be found to be
intellectually disabled even if he were entitled to a renewed
determination on the second prong and could establish that
he has deficits in adaptive behavior. As we have repeatedly
stated, if a defendant fails to prove that he or she meets any
one of the three prongs of the intellectual disability standard,
he or she will not be found to be intellectually disabled. E.g.,
Jones v. State, 231 So. 3d 374, 376 (Fla. 2017); Salazar v.
State, 188 So. 3d 799, 812 (Fla. 2016). Thus, we need not
address his Moore claim.

III. CONCLUSION

For these reasons, we affirm the circuit court's order denying
Phillips's successive motion for postconviction relief. We also
recede from our prior opinion in Walls and hold that Hall does
not apply retroactively.

It is so ordered.

CANADY, C.J., and POLSTON, LAWSON, and MUÑIZ,
JJ., concur. LABARGA, J., dissents with an opinion.

LABARGA, J., dissenting.
Yet again, this Court has removed an important safeguard
in maintaining the integrity of Florida's death penalty
jurisprudence. The result is an increased risk that certain
individuals may be executed, even if they are intellectually
disabled—a risk that this Court mitigated just three years

ago by holding that the decision in Hall v. Florida, 572
U.S. 701, 134 S.Ct. 1986, 188 L.Ed.2d 1007 (2014), is to be

retroactively applied. See Walls v. State, 213 So. 3d 340
(Fla. 2016). I strongly dissent to the majority's decision to
recede from Walls, and I write to underscore the unraveling
of sound legal holdings in this most consequential area of the
law.

Before the United States Supreme Court's decision in Hall,
under Florida law, individuals with an IQ score above 70
were barred from demonstrating that they were intellectually
disabled. This “rigid rule,” as described by the Supreme
Court, *1025  “creates an unacceptable risk that persons
with intellectual disability will be executed, and thus is

unconstitutional.” Hall, 572 U.S. at 704, 134 S.Ct. 1986.
The Supreme Court stated:

The Florida statute, as interpreted by
its own courts, misuses IQ score on
its own terms; and this, in turn, bars
consideration of evidence that must
be considered in determining whether
a defendant in a capital case has
intellectual disability. Florida's rule is
invalid under the Constitution's Cruel
and Unusual Punishment Clause.
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Id. at 723, 134 S.Ct. 1986.

In concluding that Florida's intellectual disability law violated
the Eighth Amendment, the Supreme Court pointedly
criticized the “mandatory cutoff” that “disregards established
medical practice in two interrelated ways”: (1) “tak[ing] an
IQ score as final and conclusive evidence of a defendant's
intellectual capacity, when experts in the field would consider
other evidence,” and (2) “rel[ying] on a purportedly scientific
measurement of the defendant's abilities, his IQ score,
while refusing to recognize that the score is, on its own

terms, imprecise.” Id. at 712, 134 S.Ct. 1986. The “other
evidence” to which the Court referred primarily consists
of evidence of deficits in adaptive functioning, which is

“an essential part of a sentencing court's inquiry.” Id.
at 724, 134 S.Ct. 1986. The Supreme Court concluded:
“This Court agrees with the medical experts that when a
defendant's IQ test score falls within the test's acknowledged
and inherent margin of error, the defendant must be able
to present additional evidence of intellectual disability,

including testimony regarding adaptive deficits.” Id. at
723, 134 S.Ct. 1986. The Court admonished that while
“the States play a critical role in advancing protections
and providing the Court with information that contributes
to an understanding of how intellectual disability should
be measured and assessed,” states do not have “unfettered
discretion to define the full scope of the constitutional

protection.” Id. at 719, 134 S.Ct. 1986.

The categorical prohibition of the execution of the
intellectually disabled is not limited to those whose
convictions and sentences became final after a certain
date. However, the import of today's decision is that some
individuals whose convictions and sentences were final
before Hall was decided, despite timely preserved claims
of intellectual disability, are not entitled to consideration
of their claims in a manner consistent with Hall. What
this means is that an individual with significant deficits in
adaptive functioning, and who under a holistic consideration
of the three criteria for intellectual disability could be found
intellectually disabled, is completely barred from proving
such because of the timing of his legal process. This
arbitrary result undermines the prohibition of executing the
intellectually disabled.

“Considerations of fairness and uniformity make it very
‘difficult to justify depriving a person of his liberty or his life,
under process no longer considered acceptable and no longer

applied to indistinguishable cases.’ ” Witt v. State, 387 So.
2d 922, 925 (Fla. 1980) (quoting ABA Standards Relating
to Postconviction Remedies 37 (Approved Draft 1968)). If
Hall is not retroactively applied in a uniform manner, an
intellectually disabled individual on Florida's death row may
eventually be put to death.

I reject the majority's conclusion that Hall was a mere
procedural evolution in the law. When the law develops
in such a manner as to clarify the criteria for intellectual
disability—a status which poses an absolute bar to
execution—this cannot simply be deemed “an evolutionary
refinement.” Majority op. at 1021. Walls properly concluded
that Hall was a “development of fundamental significance
that places beyond the State of Florida the power to
*1026  impose a certain sentence—the sentence of death for

individuals within a broader range of IQ scores than before.”

Walls, 213 So. 3d at 346.

What is especially troubling is that because this Court held
Hall to be retroactive more than three years ago in Walls, some
individuals have been granted relief pursuant to Walls and
received consideration of their intellectual disability claims
under the standard required by Hall. However, going forward,
similarly situated individuals will not be entitled to such
consideration. This disparate treatment is patently unfair.

In justifying its holding, the majority discusses the need
for finality in the judicial process. I agree that finality is
a fundamental component of a functioning judicial system.
However, we simply cannot be blinded by an interest in
finality when that interest leaves open the genuine possibility
that an individual will be executed because he is not
permitted consideration of his intellectual disability claim.
“No legitimate penological purpose is served by executing
a person with intellectual disability. To do so contravenes
the Eighth Amendment, for to impose the harshest of
punishments on an intellectually disabled person violates

his or her inherent dignity as a human being.” Hall,
572 U.S. at 708, 134 S.Ct. 1986 (citation omitted) (citing

Atkins v. Virginia, 536 U.S. 304, 317-20, 122 S.Ct. 2242,
153 L.Ed.2d 335 (2002)). “This is not to say that under
current law persons with intellectual disability who ‘meet the
law's requirements for criminal responsibility’ may not be
tried and punished. They may not, however, receive the law's
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most severe sentence.” Id. at 709, 134 S.Ct. 1986 (citation

omitted) (quoting Atkins, 536 U.S. at 306, 122 S.Ct. 2242).

Hall concluded with language that we would all do well to
remember:

The death penalty is the gravest
sentence our society may impose.
Persons facing that most severe
sanction must have a fair opportunity
to show that the Constitution
prohibits their execution. Florida's law
contravenes our Nation's commitment
to dignity and its duty to teach
human decency as the mark of
a civilized world. The States are

laboratories for experimentation, but
those experiments may not deny the
basic dignity the Constitution protects.

Hall, 572 U.S. at 724, 134 S.Ct. 1986.

Today's decision potentially deprives certain individuals of
consideration of their intellectual disability claims, and it
results in an inconsistent handling of these cases among
similarly situated individuals.

For these reasons, I dissent.

All Citations

299 So.3d 1013

Footnotes

1 Because it is not germane to our analysis or conclusion today, we make no comment on the propriety of the
circuit court's decision to conduct a de novo review of the record of the 2006 evidentiary hearing or of the
new credibility determinations it made regarding witnesses who testified in 2006 based on the cold record.

2 In reaching this conclusion, however, the 2018 circuit court ignored the fact that the 2006 circuit court found
that because neither of the defense experts performed a complete evaluation that tested for malingering,
they were not credible on this prong.

3 But in doing so, the 2018 circuit court either ignored or rejected—without explanation—the finding made by
the 2006 circuit court (and affirmed by this Court in 2008) that Phillips failed to establish that he met this
prong, and simply concluded instead “that Dr. Keyes[’s] testimony from the 2006 hearing is credible and
sufficient to prove onset before 18.”

4 The new rule announced in Hall is a procedural rule because it “regulate[s] only the manner of determining

the defendant's culpability.” Schriro v. Summerlin, 542 U.S. 348, 353, 124 S.Ct. 2519, 159 L.Ed.2d 442
(2004) (“[R]ules that regulate only the manner of determining the defendant's culpability are procedural.”).

5 Although the federal standard for determining retroactivity under Teague is a two-pronged approach stating
that courts must give retroactive effect to (1) new substantive rules of federal constitutional law and (2) new
watershed rules of criminal procedure implicating the fundamental fairness and accuracy of the criminal
proceeding, Montgomery held only that substantive rules of federal constitutional law must be applied
retroactively by state courts. The Court in Montgomery explicitly declined to address “the constitutional status

of Teague’s exception for watershed rules of procedure.” 136 S. Ct. at 729.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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984 So.2d 503
Supreme Court of Florida.

Harry Franklin PHILLIPS, Appellant,

v.

STATE of Florida, Appellee.

No. SC06–2554.
|

March 20, 2008.
|

Rehearing Denied June 12, 2008.

Synopsis
Background: After defendant's death sentence was affirmed,

705 So.2d 1320, and denial of postconviction relief was

affirmed, 894 So.2d 28, defendant filed motion for mental
retardation determination. The Circuit Court, Dade County,
Israel U. Reyes, J., determined that defendant was not
mentally retarded. Defendant appealed.

Holdings: The Supreme Court held that:

[1] defendant did not satisfy “significantly subaverage
intellectual level” prong of definition of mental retardation;

[2] defendant did not satisfy “deficits in adaptive behavior”
prong of definition of mental retardation;

[3] defendant failed to prove “onset before age 18” prong of
definition of mental retardation; and

[4] competent, substantial evidence supported trial court's
determination that defendant was not mentally retarded.

Affirmed.

West Headnotes (12)

[1] Sentencing and Punishment Questions of
fact

Supreme Court reviews the circuit court's
determination that capital defendant is not

mentally retarded, within meaning of statute
exempting the mentally retarded from the death
penalty, to determine whether it is supported by

competent substantial evidence. West's F.S.A.
§ 921.137.

1 Case that cites this headnote

[2] Sentencing and Punishment Evidence

Capital defendant's mental retardation claim
failed even under the more lenient
preponderance-of-the-evidence standard, and
thus Supreme Court would not address
defendant's claim that the clear and convincing
evidence standard of statute prohibiting the
execution of a mentally retarded defendant
was unconstitutional; there was no evidence
demonstrating capital defendant had significant
subaverage intellectual functioning existing
concurrently with deficits in his adaptive

behavior. West's F.S.A. § 921.137.

10 Cases that cite this headnote

[3] Sentencing and Punishment Evidence

Capital defendant did not satisfy “significantly
subaverage intellectual level” prong of definition
of mental retardation in statute prohibiting the
execution of a mentally retarded defendant,
even though defendant scored a 70 on one IQ
test, where a majority of defendant's IQ scores
exceeded 70, and defense experts, who opined
that defendant had significantly subaverage
intellectual level, failed to perform a complete
evaluation of defendant in that they did not test

for malingering. West's F.S.A. § 921.137(1).

8 Cases that cite this headnote

[4] Criminal Law Opinion evidence

Supreme Court gives deference to trial court's
evaluation of the expert opinions.

1 Case that cites this headnote

[5] Sentencing and Punishment Evidence

A124

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I84a14f770c8811d9bc18e8274af85244&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c010ee9a10024d5d8d1d7bfcc2a3a7d9&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997195662&pubNum=735&originatingDoc=Ic1f39e90f67411dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbd419e41deb11d98761c0ca6301f387&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c010ee9a10024d5d8d1d7bfcc2a3a7d9&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005315557&pubNum=735&originatingDoc=Ic1f39e90f67411dcb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350H/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350Hk1788(9)/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350Hk1788(9)/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6D6898C0DF0811E2A5EFA1428CB399FF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c010ee9a10024d5d8d1d7bfcc2a3a7d9&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS921.137&originatingDoc=Ic1f39e90f67411dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS921.137&originatingDoc=Ic1f39e90f67411dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&headnoteId=201552581500120210928110956&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350H/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350Hk1793/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6D6898C0DF0811E2A5EFA1428CB399FF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c010ee9a10024d5d8d1d7bfcc2a3a7d9&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS921.137&originatingDoc=Ic1f39e90f67411dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&headnoteId=201552581500220210928110956&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350H/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350Hk1793/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N6D6898C0DF0811E2A5EFA1428CB399FF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c010ee9a10024d5d8d1d7bfcc2a3a7d9&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS921.137&originatingDoc=Ic1f39e90f67411dcb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&headnoteId=201552581500320210928110956&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k1158.16/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&headnoteId=201552581500420210928110956&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350H/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Browse/Home/KeyNumber/350Hk1793/View.html?docGuid=Ic1f39e90f67411dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 


Phillips v. State, 984 So.2d 503 (2008)
33 Fla. L. Weekly S219

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

Capital defendant did not satisfy “deficits
in adaptive behavior” prong of definition of
mental retardation in statute prohibiting the
execution of a mentally retarded defendant;
the only defense expert to evaluate defendant's
adaptive functioning relied on technique of
retrospective diagnosis, mental health experts
generally agreed that defendant possessed job
skills that people with mental retardation
lacked, defendant functioned well at home, and
defendant's ability to orchestrate and carry out
his crimes, his foresight, and his acts of self-
preservation indicated that he had the ability to

adapt to his surroundings. West's F.S.A. §
921.137(1).

4 Cases that cite this headnote

[6] Sentencing and Punishment Persons with
intellectual disabilities

Capital defendants claiming mental retardation
in order to preclude execution are required to
show that their low IQ is accompanied by

deficits in adaptive behavior. West's F.S.A. §
921.137(1).

3 Cases that cite this headnote

[7] Sentencing and Punishment Persons with
intellectual disabilities

To be diagnosed mentally retarded within
meaning of statute prohibiting the execution
of a mentally retarded defendant, defendant
must show significant limitations in adaptive
functioning in at least two of the following skill
areas: communication, self-care, home living,
social/interpersonal skills, use of community
resources, self-direction, functional academic

skills, work, leisure, health, and safety. West's
F.S.A. § 921.137(1).

2 Cases that cite this headnote

[8] Sentencing and Punishment Planning,
premeditation, and calculation

A cold, calculated, premeditated murder is the
product of cool and calm reflection and not an

act prompted by emotional frenzy, panic, or a fit
of rage.

[9] Sentencing and Punishment Planning,
premeditation, and calculation

A cold, calculated, premeditated killing
demonstrates that the defendant had a careful
plan or prearranged design to commit murder
before the fatal incident; that the defendant
exhibited heightened premeditation.

1 Case that cites this headnote

[10] Sentencing and Punishment Persons with
intellectual disabilities

The actions required to satisfy the cold,
calculated, and premeditated aggravator are not
indicative of mental retardation.

1 Case that cites this headnote

[11] Sentencing and Punishment Evidence

Capital defendant failed to prove “onset before
age 18” prong of definition of mental retardation
in statute prohibiting the execution of a
mentally retarded defendant; defendant's poor
performance in school was easily attributed to his
truancy, his repeated suspensions from school,
and his juvenile delinquency, and anecdotes
about defendant's childhood did not suggest a
manifestation of low IQ and adaptive deficits

before age 18. West's F.S.A. § 921.137(1).

[12] Sentencing and Punishment Evidence

Competent, substantial evidence supported trial
court's determination that capital defendant was
not mentally retarded within meaning of statute
prohibiting the execution of a mentally retarded
defendant; the majority of defendant's IQ scores
exceeded 70, defendant supported himself and
functioned well at home, and defendant's school
history did not suggest onset of significantly
subaverage general intellectual functioning with
deficits in adaptive behavior before the age of 18.

West's F.S.A. § 921.137(1).
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Opinion

PER CURIAM.

Harry Franklin Phillips, an inmate sentenced to death, appeals
an order denying his successive motion to vacate his judgment
and sentence and an order concluding that he is not mentally
retarded under Florida Rule of Criminal Procedure 3.203. We
have jurisdiction. See art. V, § 3(b)(1), Fla. Const. For the
reasons that follow, we affirm the circuit court's finding that
Phillips is not mentally retarded and affirm its denial of relief.

I. FACTS AND PROCEDURAL HISTORY

Phillips was convicted of first-degree murder for the 1982
shooting death of his parole supervisor, Bjorn Thomas
Svenson, and sentenced to death. On direct appeal, *506  this

Court affirmed his conviction and sentence. See Phillips

v. State, 476 So.2d 194, 197 (Fla.1985). 1  After his death
warrant was signed, Phillips filed a petition for habeas

corpus alleging a violation of his rights under Caldwell v.
Mississippi, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231
(1985), and the Eighth and Fourteenth Amendments. This
Court denied the petition as procedurally barred. Phillips v.
Dugger, 515 So.2d 227, 228 (Fla.1987).

Phillips filed an amended motion for postconviction relief,

raising twenty-four claims. See Phillips v. State, 894 So.2d

28, 33–34 (Fla.2004). 2  After a Huff 3  hearing, the trial court
summarily denied the amended motion. Phillips appealed
the denial and petitioned for a writ of habeas corpus. See

Phillips, 894 So.2d at 34. 4  Phillips filed a “Notice of

Supplemental Authority and Motion for Permission to Submit
Supplemental Briefing” related to the United States Supreme

Court's decisions in Ring v. Arizona, 536 U.S. 584, 122

S.Ct. 2428, 153 L.Ed.2d 556 (2002), and Atkins v. Virginia,
536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), and
this Court permitted supplemental briefing on the mental
retardation issues. We affirmed the denial of postconviction

relief and denied the habeas petition. Phillips, 894 So.2d
at 34. Regarding the mental retardation determination, we
noted that “Phillips is free to file a motion under rule 3.203,”
but expressed “no opinion regarding the merits of such a

claim.” Id. at 40. We later relinquished jurisdiction for a
determination of mental retardation pursuant to Florida Rule
of Criminal Procedure 3.203.

The Evidentiary Hearing

The trial court conducted a two-day evidentiary hearing on
Phillips's mental retardation claim. At the hearing, the defense
presented two expert witnesses: Dr. Glen Caddy and Dr.
Denis Keyes. The State presented the expert testimony of Dr.
Enrique Suarez. Dr. Joyce Carbonell's intellectual evaluation
of Phillips was also introduced through the testimony of Dr.

Caddy. 5  The evidence is summarized below.

Phillips was born in Belle Glade, Florida, and moved to
Miami accompanied by his parents and two siblings when he
was about six years old. Before moving to Miami, Phillips's
parents made their living picking vegetables or working in
the fields. Phillips's father eventually obtained employment
as a truck driver and was frequently gone from home. The
family did not benefit much from the improvement in the
father's employment as they did not “see much, if any, of his
paycheck.”

Phillips lived his life in serious poverty, suffered emotional
and physical abuse from his father, suffered the loss of his
only male role models (both the father and older brother
left the home) and had academic *507  difficulties. Phillips
dropped out of school during the tenth grade. While in school
he earned “mostly D's and C's.” Phillips's academic trouble
related partly to his absenteeism—he often skipped school
and was suspended on a number of occasions.

As a juvenile Phillips briefly was incarcerated in a youth
home. After dropping out of school, he worked as a
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dishwasher at the Miami Heart Institute. In 1962, he was
convicted and sentenced as an adult for the first time
and paroled in 1970. Upon his release, he worked for the
Department of Sanitation in Dade County, where he was

described as helpful and a good worker. 6  He was later
arrested and convicted on an armed robbery charge, for which
he was incarcerated until 1982. He was released, and records
indicate that he violated his parole. Shortly thereafter, Phillips
was convicted of murder and has been incarcerated on death
row since 1983.

Dr. Joyce Lynn Carbonell

In 1987, Dr. Joyce Carbonell was asked to assess Phillips's
current level of functioning as well as his functioning as it
related to his case. Her assessment was based on affidavits
from family and friends, an interview with a former teacher,
the court and Department of Corrections' records, and other
available materials.

Dr. Carbonell performed several tests on Phillips: the
Wechsler Adult Intelligence Scale (WAIS)—Revised; the
Wide Range Achievement Test–Revised (WRAT–R2); the
Peabody Individual Achievement Test (PIAT); the Weschsler
Memory Scale (WMS); and the Rorschach Test. Based
on Phillips's test performance, Dr. Carbonell concluded
that while he was functioning in the borderline range of
intellectual functioning, his IQ score of 75 “technically ...
would not qualify as mental retardation.”

Dr. Denis Keyes

In 2000, Dr. Keyes, an Associate Professor of Special
Education at the College of Charleston in South Carolina,
examined Phillips for the defense. Dr. Keyes tested Phillips's
intellectual functioning utilizing the following tests: Draw–
a–Person test; a Developmental Test of Visual–Motor
Integration; the Bender–Gestalt test-which also tests visual
and motor integration; the Woodcock–Johnson—testing
cognitive achievement; and the WAIS–III. Based on Phillips's
test performance, Dr. Keyes opined that he performed at a
significantly subaverage intellectual level.

In concluding that Phillips had significant deficits in
adaptive functioning, Dr. Keyes conducted a retrospective

diagnosis. 7  To evaluate Phillips's adaptive behavior, Dr.

Keyes interviewed Phillips, his mother and sister, and
Phillips's childhood friend and fellow death row inmate,

Norman Parker. 8  Dr. Keyes also reviewed Phillips's school
records. Those records revealed that while Phillips attended
*508  school from elementary to tenth grade, he earned C's,

D's and F's. Phillips's school history also revealed that he
attended school when the system was segregated and special
education was not available to him.

From these record observations and tests, Dr. Keyes
concluded that Phillips's full scale IQ was 74 and that the
onset of his intellectual functioning and adaptive deficits
occurred before age 18. Even though Dr. Keyes's evaluation
did not establish that Phillips had deficits in his adaptive
functioning existing concurrent with his subaverage intellect,
he opined that Phillips is mentally retarded.

Dr. Glen Caddy

Dr. Caddy, a Ph.D. in clinical psychology, testified as
a defense expert. To assess Phillips's current intellectual
functioning, Dr. Caddy administered the WAIS–III. Dr.
Caddy did not test Phillips's adaptive functioning.

Phillips achieved a full-scale IQ of 70 on the WAIS–III,
placing him in the borderline range of mental retardation.
Dr. Caddy described the different categories of intellectual
functioning as follows: an IQ score below 70 is formally
labeled mentally retarded and now called “extremely low”; an
IQ between 70 and 79 is borderline, and generally borderline
is not retarded; an IQ between 80 and 89 qualifies as a low
normal intellect; and an IQ score within the 90 and 110 range
is average.

When asked whether he had an opinion as to whether Phillips
was mentally retarded, Dr. Caddy answered: “I have an
opinion that he is functioning at an IQ of 70. I have an opinion
that says that this condition has existed since very early in
his life. I have not done personally those tests that look at
adaptive functioning. I have simply read those from others.”
Dr. Caddy ultimately concluded that based on his evaluations
and everything he read, he would place Phillips in the retarded
category in some areas and the borderline category in others.

Dr. Enrique Suarez
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Dr. Enrique Suarez, a specialist in neuropsychology, was the
State's only expert. Dr. Suarez holds a Ph.D. in psychology
and has conducted over 3000 forensic psychiatric evaluations.
Dr. Suarez defined the criteria for mental retardation as
significantly subnormal intellectual functioning, concurrent
and present impairments in adaptive functioning in at least

two areas, 9  and onset before age 18.

To assess Phillips's intellectual functioning, Dr. Suarez
administered the Test of Nonverbal Intelligence–III (TONI–
III). He did not utilize the WAIS–III test because Phillips had
previously been administered the WAIS and Dr. Suarez was
concerned that Phillips had become familiar with the format.
Phillips scored an IQ of 86 on the TONI–III, which is in the

low average range. 10

To determine whether Phillips was malingering, Dr. Suarez
also administered various validity tests. Based on the
inconsistent scores obtained, Dr. Suarez opined that Phillips
was not putting forth sufficient effort or was actively
attempting to *509  provide incorrect information. Dr.
Suarez suggested that Phillips malingered on these tests
because to do otherwise “could have dire negative effects on
the examinee's life.”

Dr. Suarez was the only expert to conduct validity testing
on Phillips. He opined that “if you do a cognitive or
neurocognitive evaluation and you don't do validity testing,
you've done an incomplete assessment.” The other doctors
disagreed and did not believe that validity testing was
necessary.

Based on his evaluations, Dr. Suarez opined that although
Phillips is functioning at a low average level of intelligence,
he is not mentally retarded. Phillips has neither the requisite
IQ to classify him as mentally retarded nor the necessary
concurrent deficits in adaptive functioning. Dr. Suarez also
noted that

[t]he information that's available
prior to my evaluating him in and
of itself would suggest that he's
not mentally retarded, and that a
lot of the results that have been
obtained by previous evaluators [have]
been obtained without the benefit
of concurrent validity testing, which
eliminates the ability to specify

whether those instances reflected good
efforts and an intention to do the best
one can on these tests.

After hearing the testimony and reviewing the evidence,
the trial court concluded that Phillips did not prove mental
retardation by clear and convincing evidence. Phillips appeals
that decision, raising the issues discussed below.

II. ANALYSIS

Phillips challenges the circuit court's determination that he
is not mentally retarded in accordance with the definitions
outlined in Florida Rule of Criminal Procedure 3.203 and

section 921.137(1), Florida Statutes (2006). The Florida

Legislature enacted section 921.137 in 2001. It exempts
the mentally retarded from the death penalty and establishes
a method for determining whether capital defendants are

mentally retarded. See § 921.137, Fla. Stat. We adopted
rule 3.203 in response to the United States Supreme Court's

decision in Atkins v. Virginia, 536 U.S. 304, 122 S.Ct.
2242, 153 L.Ed.2d 335 (2002), which held it unconstitutional
to execute the mentally retarded.

[1]  [2]  Pursuant to both the statute and the rule, a
defendant must prove mental retardation by demonstrating:
(1) significantly subaverage general intellectual functioning,
(2) existing concurrently with deficits in adaptive behavior,
and (3) which has manifested during the period from

conception to age 18. § 921.137(1), Fla. Stat.; see also
Fla. R.Crim. P. 3.203(b). The circuit court concluded that
Phillips failed to prove any of these factors by clear and
convincing evidence. We review the circuit court's decision
to determine whether it is supported by competent substantial

evidence. See Cherry v. State, 959 So.2d 702, 712
(Fla.2007) (“In reviewing mental retardation determinations
in previous cases, we have employed the standard of whether
competent, substantial evidence supported the circuit court's

determination.”) We review each of the factors in turn. 11

*510  A. Intellectual Functioning
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[3]  Phillips first argues that the circuit court erred in
finding that he does not function at a significantly subaverage
intellectual level. Phillips claims that because there is a
measurement error of about five points in assessing IQ,
mental retardation can be diagnosed in individuals with IQs
ranging from 65 to 75. We disagree, and affirm the trial court's
finding that Phillips did not satisfy the first prong of the
mental retardation definition.

Section 921.137(1) defines subaverage general intellectual
functioning as “performance that is two or more standard
deviations from the mean score on a standardized intelligence
test specified in the rules of the Agency for Persons with
Disabilities.” We have consistently interpreted this definition
to require a defendant seeking exemption from execution to

establish he has an IQ of 70 or below. See Cherry, 959

So.2d at 711–714 (finding that section 921.137 provides

a strict cutoff of an IQ score of 70); Zack v. State, 911
So.2d 1190, 1201 (Fla.2005) (finding that to be exempt from
execution under Atkins, a defendant must meet Florida's
standard for mental retardation, which requires he establish
that he has an IQ of 70 or below); see also Jones v. State,
966 So.2d 319, 329 (Fla.2007) (“[U]nder the plain language
of the statute, ‘significantly subaverage general intellectual
functioning’ correlates with an IQ of 70 or below.”)

[4]  Phillips's scores on the WAIS were as follows: 75 (1987),
74 (2000), and 70 (2005). Based on these scores, the defense
experts opined that Phillips has “significantly subaverage
intellectual functioning.” The State's expert concluded to
the contrary, finding that Phillips's low intellectual scores
were a result of malingering, not mental retardation. Because
both defense experts failed to perform a complete evaluation
of Phillips—i.e., they did not test for malingering—the
court accepted the state's expert's opinion over that of the
defense's experts. Although Phillips challenges the trial
court's credibility finding, we give deference to the court's

evaluation of the expert opinions. See Brown v. State,
959 So.2d 146, 149 (Fla.2007) (“This Court does not ...
second-guess the circuit court's findings as to the credibility

of witnesses.” (citing Trotter v. State, 932 So.2d 1045,

1050 (Fla.2006))); Bottoson v. State, 813 So.2d 31, 33 n. 3
(Fla.2002) (“We give deference to the trial court's credibility
evaluation of Dr. Pritchard's and Dr. Dee's opinions.”);

Porter v. State, 788 So.2d 917, 923 (Fla.2001) (“We
recognize and honor the trial court's superior vantage point in

assessing the credibility of witnesses and in making findings
of fact.”).

Even were we to disregard the circuit court's credibility
finding, Phillips's IQ scores do not indicate that he is
mentally retarded. In Jones, 966 So.2d at 329, we found
that IQ scores ranging from 67 to 72 did not equate to
significantly subaverage general intellectual functioning. See

also Rodgers v. State, 948 So.2d 655, 661 (Fla.2006)
(finding that the defendant did not prove he was retarded

under section 921.137 despite the defense expert's finding
that the defendant had an IQ of 69 and was mentally retarded);

Burns v. State, 944 So.2d 234, 247 (Fla.2006) (finding
that even though the defendant scored an IQ of 69 on one
of the expert's IQ tests, the defendant did not meet the first
prong of the mental retardation determination because the
more credible expert scored the defendant's IQ at 74).

*511  Here, the majority of Phillips's IQ scores exceed

that required under section 921.137. Moreover, the court
questioned the validity of the only IQ score falling within the
statutory range for mental retardation. Therefore, competent
substantial evidence supports the trial court's finding that
Phillips did not meet the first prong of the mental retardation
definition.

B. Adaptive Behavior

[5]  [6]  [7]  Next, Phillips argues that the trial court
erred in concluding that he failed to demonstrate deficits
in adaptive functioning sufficient for a diagnosis of
mental retardation. In Florida, defendants claiming mental
retardation are required to show that their low IQ is

accompanied by deficits in adaptive behavior. Rodriguez
v. State, 919 So.2d at 1252, 1266 (Fla.2005) (“[L]ow IQ
does not mean mental retardation. For a valid diagnosis
of mental retardation ... there must also be deficits in
the defendant's adaptive functioning.” (quoting trial court's
order)). “Adaptive functioning refers to how effectively
individuals cope with common life demands and ‘how well
they meet the standards of personal independence expected
of someone in their particular age group, sociocultural

background, and community setting.’ ” Id. at 1266 n. 8
(quoting American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders 42 (4th ed.2000)).
To be diagnosed mentally retarded, Phillips must show
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“significant limitations in adaptive functioning in at least
two of the following skill areas: communication, self-care,
home living, social/interpersonal skills, use of community
resources, self-direction, functional academic skills, work,

leisure, health, and safety.” Id.

The State's expert, Dr. Suarez, was the only mental
health expert to test Phillips's adaptive functioning
contemporaneously with his IQ. Dr. Keyes, the only defense
expert to evaluate Phillips's adaptive functioning, relied
on the technique of retrospective diagnosis, focusing on
Phillips's adaptive behavior before age 18. However, in
Jones, 966 So.2d at 325–27, we held retrospective diagnosis
insufficient to satisfy the second prong of the mental
retardation definition. We found that both the statute and
the rule require significantly subaverage general intellectual
functioning to exist concurrently with deficits in adaptive

behavior. Id. (citing § 921.137(1), Fla. Stat. (2007); Fla.
R.Crim. P. 3.203(b)). Dr. Keyes tested Phillips's intellectual
functioning in 2000; however, he did not assess Phillips's
adaptive functioning as of that date.

Moreover, the record contains competent substantial evidence
that Phillips does not suffer from deficiencies in adaptive
functioning. Phillips supported himself. He worked as short-
order cook, a garbage collector, and a dishwasher. The mental
health experts generally agreed that Phillips possessed job
skills that people with mental retardation lacked. Specifically,
the defense's expert admitted that Phillips's position as a short-
order cook was an “unusually high level” job for someone
who has mental retardation.

Phillips also functioned well at home. He resided with his
mother. According to her, he paid most of the bills and did the
majority of the household chores. Phillips was also described
as a great son, brother, and uncle. Phillips purchased a new
car for his mother and a typewriter for his sister. He spent a
lot of time with his nieces and nephews, and “was real good
with them.” Phillips often kept the children overnight, took
them for ice cream, and would give them rides when needed.
In addition to driving, Phillips cooked and went grocery
shopping, skills that are indicative of the ability to cope with
life's common demands.

*512  The experts also agreed that the planning of the murder
and cover-up in this case are inconsistent with a finding that
Phillips suffers from mental retardation. Although Phillips
argues that his maladjusted behavior does not constitute

adaptive behavior, we agree with the circuit court that
argument is untenable. The mental health experts generally
agreed that persons suffering from mental retardation lack
goal-directedness and the ability to plan. Phillips had both. To
commit the crime, Phillips, having discovered that his parole
officer was generally the last to leave the office, lay in wait
behind dumpsters outside of the building. When the parole
officer emerged and there were no witnesses present, Phillips
unloaded his gun into the officer. He reloaded the gun and shot
the parole officer three more times. Phillips then retrieved the
shell casings from the ground, fled the scene, and disposed of
the gun. After he was apprehended, officers tried on several
occasions to interview Phillips, but he refused to speak.

Also, while in jail, Phillips authored an alibi letter and a letter
dubbed the “Bro White” letter. In the “Bro White” letter,
Phillips informed the recipient that he was aware of the State's
witnesses against him and that he had sent the names and
addresses of their family members to a “reliable source on the
outside world.” He further penned, “I hate like hell to do that.
But the innocent must suffer.”

[8]  [9]  [10]  Phillips's ability to orchestrate and carry out
his crimes, his foresight, and his acts of self-preservation
indicate that he has the ability to adapt to his surroundings.
Also noteworthy is that Phillips killed the parole officer
in a cold, calculated, and premeditated manner. A cold,
calculated, premeditated murder is “the product of cool
and calm reflection and not an act prompted by emotional

frenzy, panic, or a fit of rage.” Franklin v. State, 965
So.2d 79, 98 (Fla.2007). A CCP killing demonstrates “that
the defendant had a careful plan or prearranged design to
commit murder before the fatal incident ...; that the defendant
exhibited heightened premeditation.” Id. The actions required
to satisfy the CCP aggravator are not indicative of mental

retardation. See Atkins, 536 U.S. at 319–20, 122 S.Ct. 2242
(“Exempting the mentally retarded from [the death penalty]
will not affect the ‘cold calculus that precedes the decision’
of other potential murderers. Indeed, that sort of calculus is at
the opposite end of the spectrum from behavior of mentally
retarded offenders.”)

It is clear from the evidence that Phillips does not suffer from
adaptive impairments. Aside from personal independence,
Phillips has demonstrated that he is healthy, wellnourished
and wellgroomed, and exhibits good hygiene. Likewise, there
was “no evidence of deficits of adaptive behavior in regards
to home living, use of community resources, or leisure.”
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Thus, as the foregoing illustrates, competent substantial
evidence supports the trial court's conclusion that Phillips
failed to prove the second prong—impairments in adaptive
functioning.

C. Onset Before Age Eighteen

[11]  [12]  The final factor in determining mental retardation
is onset before age 18. Ample evidence supports the trial
court's conclusion that Phillips failed to prove this prong.
Phillips's school history does not suggest onset before the
age of 18. While it is true that Phillips achieved C's and
D's in school, his poor performance is easily attributed to
his truancy, his repeated suspensions from school, and his
juvenile delinquency. As the trial court found, “there was no
evidence [t]o support the Defendant's contention that his poor
grades were a result of mental retardation.”

*513  Moreover, anecdotes about Phillips's childhood do not
suggest a manifestation of low IQ and adaptive deficits before
age 18. For example, the defense suggests that Phillips was
adaptively impaired because he would swim in his clothes
rather than in his underwear when he and his childhood
friends broke into pool areas. However, as the defense expert

agreed, Phillips could have swum fully clothed due to shyness
rather than because of any mental retardation. In short,
Phillips does not meet the third criterion, onset of significantly
subaverage general intellectual functioning with deficits in
adaptive behavior before age 18. Thus, contrary to Phillips's
contentions, he is not so impaired as to fall within the range of
mentally retarded offenders exempt from the death penalty.

III. CONCLUSION

For the reasons discussed above, we affirm the trial
court's order denying Phillips's successive 3.851 motion and
concluding that Phillips is not mentally retarded.

It is so ordered.

LEWIS, C.J., and WELLS, ANSTEAD, PARIENTE,
QUINCE, CANTERO, and BELL, JJ., concur.

All Citations

984 So.2d 503, 33 Fla. L. Weekly S219

Footnotes

1 Phillips raised five issues: (1) the trial court erred in allowing the State to elicit collateral crimes testimony; (2)
prejudicial comments elicited by the State deprived Phillips of a fair trial; (3) the trial court erred in refusing to
give a requested alibi instruction; (4) the trial court erroneously found the HAC aggravator; and (5) the trial
court improperly found the CCP aggravator.

2 See id. at 34 n. 4 (listing claims).

3 Huff v. State, 622 So.2d 982 (Fla.1993).

4 Phillips raised eleven claims on appeal, and filed a habeas petition raising four claims of ineffective assistance
of appellate counsel. Id. at 34–35, 40 (listing claims).

5 Dr. Carbonell was requested to evaluate Phillips to “assess his current level of functioning as well as his
functioning as it may have related to his 1983 case.” Specifically, Dr. Carbonell was to focus on Phillips's
competency to stand trial and the existence of mitigating factors.

6 Phillips's employment history also includes a position in the produce section of a grocery store, lawn
maintenance, and multiple years as a short order cook.
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7 Although Dr. Keyes claims to have assessed deficits in Phillips's adaptive functioning that existed concurrently
with his subaverage intellectual quotient, the record does not support his contention. In 2000, Phillips did
have an IQ of 70; however, his adaptive functioning was assessed by evaluating his behavior at or around
age eighteen. As stated above, Dr. Keyes interviewed Phillips's family and friends, who admittedly had not
had any significant contact with him since at least his incarceration for this crime in 1983. Immediately before
his current incarceration, Phillips had served seventeen years of a twenty-year sentence.

8 Parker has been incarcerated since 1981.

9 The defendant must suffer from deficits or impairments in adaptive functioning in at least two of the following
areas: communication, self-care, home living, social interpersonal skills, use of community resources, self
direction, functional academic skills, work, leisure, health, and safety.

10 The court did not consider the results of Dr. Suarez's intellectual testing in its determination because
the only two testing instruments provided for under Florida Rule of Criminal Procedure 3.203 and Florida
Administrative Code Rule 65G–4.011 are the Stanford–Binet and the WAIS–III.

11 Phillips also argues that the clear and convincing evidence standard of section 921.137(4), Florida
Statutes (2001) (prohibiting the execution of a mentally retarded defendant), which the trial court applied, is
unconstitutional. However, we do not address this claim. Singletary v. State, 322 So.2d 551, 552 (Fla.1975)
(“[C]ourts should not pass upon the constitutionality of statutes if the case in which the question arises may be
effectively disposed of on other grounds.”). Here, there was no evidence demonstrating Phillips has significant
subaverage intellectual functioning existing concurrently with deficits in his adaptive behavior. Therefore,
Phillips's claim fails even under the more lenient preponderance-of-the-evidence standard.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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