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21-268-cv
Rafi v. Yale School of Medicine

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

- SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A SUMMARY
ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF
APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER
IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER"). A PARTY CITING A SUMMARY
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit,

1
.2 held at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of
3 New York, on the 4'" day of May, two thousand twenty-tw_o.‘
4 .
5 PRESENT:
6 Rosemary S. Pooler,
7 Myrna Pérez,
8 Circuit Judges,
9 Jed S. Rakoff,
10 District Judge. *
11
12
13 Syed K. Rafi, M.S., PH.D,
14 :
15 Plaintiff-Appellant,
16 :
17 v. 21-268
18 :
19 Yale School of Medicine, Richard P. Lifton, Allen .
20  E. Bale, MD., in Official & Personal capacity,
21  Brigham and Women’s Hospital, Cynthia C.
22 Morton, PHD., Harvard Medical School,
23
24 Defendants-Appellees. -
25
26
27

* Judge Jed S. Rakoff, of the United Stat_es District Court for the Southern District of New York,

sitting by designation.
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FOR PLAINTIFF-APPELLANT: Syed Rafi, pro se, Falls
o R ' Church, VA.

FOR DEFENDANTS—APPELLEES . _ Patrick M. Noonan, Donahue,
YALE SCHOOL OF MEDICINE, v Durham, & Noonan, P.C., .
RICHARD LIFTON, AND ALLEN E. BALE: Guilford, CT.
FOR DEFENDANTS-APPELLEES =~ = Brian E. Sopp, Hamel Marcin
BRIGHAM AND WOMEN’S HOSPITAL = Dunn Reardon & Shea, P.C.,
AND CYNTHIA C. MORTON: : S Hingham, MA.
FOR DEFENDANT-APPELLEE o Gregory A. Manousos,
HARVARD MEDICAL SCHOOL: - - Morgan, Brown & Joy, LLP,

: : Boston, MA.

Appeal from ajudéxnent of flle United States Distrilct Court for the District of Connecticut
(Thompson, J.). |

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the judgment of the district court is AFFIRMED.

A;Spellant Syed Rafi, a Virginia resident, proceeding pro se, sued Yale School of Medicine
(“Yale”) and two of its employees; Brigham and Women’s Hospital (“BWH”) and one of its
employees (collectively, the “B WH.defenvdants”); and Harvard Medical School (“Harvard”)!. He
alleged that the defendant:s part_icipated ina conspirégy to retaliate and discriminate against him,
by declining to consider, or pfeventing 'others.from c‘onsidering, his job applications in the field of
cytogenetics, for reasons relatea to Yale’s efforts to avoid a lawsuit from another former employee
and to reﬁire a different formér employee. He alleged claims under 42 U.S.C. § 1985(3) and

§ 1986 and for defamation. The district court dismissed the complaint pursuant to Fed. R. Civ. P.

! We note that the correct legal name for Harvard University, which includes the Harvard Medical
School, is President and Fellows of Harvard College.
2



10

11

12

13

14

15

16

17

18

19

20

21

22

Case 21-268, Document 115-1, 0‘3/04/,2022 3’308 47, Page3 of 6

12(b)(2) and 12(b)(6), concluding.that it lacke‘d‘ pefsonal-j.u;'.isd'iction c')v.er the BWH defendants
and that the complaint was barred in its entirety iby prinéipl».es» of cléinj preclusion. Rafi timely
appealed. We assume the parties’ familiarity with the und‘ei‘lﬁ'ng facts, the procedural history of
the case, and the issues on appeal. |

“We review de novo a district court’s demsnon to gxant motl>ons under Rule 12(b)(2) and
12(b)(6).” Charles Schwab Corp v. Bank ofAm Co;p 883 F 3d 68, 81 (2d Cir. 20]8) Asa
pro se litigant, Rafi’s filings are entitled to 'specnal sollcnude’- and are  construed to raise the
strongest claims that they suggest. See Williams v. Corr. _O[ﬁcer Pr)'atno, 829 F.3d 118, 122 (2d
Cir. 2016). “This is particularly so when the prb se pl-aint-i'ff:a'llege‘s"th:at h[isj civil righis have been
violated.” Ahlersv. Rabinowitz, 684 F.3d 53, 60 (2d Cir. 20 1 2) (quotlng Sealed Plamtljj‘v Sealed
Defendant 537 F.3d 185, 191 (2d Cir. 2008)).

“In order for the district court to have jurisdiction »(.)venﬁ [Ithe- BWH defendants], it must be
proper under both the Connecticut long-arrﬁ statute ‘and the Due Pro‘c'e'ssv Clause of the Fourteenth
Amendment”  MacDermid, Inc. v. Deiter; 702 F.3d 725, 728-(2d Cir. 2012). “To defeat a
motion to dismiss for lack of pe‘rscmal juriédiction, a pléint'iff mﬁst-méke a‘ prima facie showing
that jurisdiction exists.” Charles Schwab C;)rp.,_8_'83 F ..3d'at_ 8}‘1#82 (jnternal quotation marks
omitted). Because the defendants did not submit':any afﬁd'avits' ih su pport of their moﬁb_n, Rafi’s
allegations are assumed to be true for the purposes of this inq.hiry?.’ _A/fécbermia’, Inc;, 702 F.3d at
728. As relevant hére, the Connecticut long-arm sfaiute 'l.-eaches “nonresident indi\;idual[s] -
who in person or through an ageht - cc.)mmit[]. é tortious act W:ii'hiﬁ: the staté ... [or] commit[] a
tortious act outside the state causing injury to pérson‘éi" _prbpe_rfty Withih‘thev state, except [with

further exceptions not relevant here] as to a cause of.action for défa'm_a'tioh[.]” Conn. Gen. Stat.
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§ 52-59b(a)(2), (3).

Raﬁ argues that'he,made a prima -facie showing of personal jurisdiction by alleging that

‘the defendants were all members of a. conspiracy that formed in Connecticut. The complaint did

not allege facts establishmg that either of the BWH defendants, residents of Massachusetts has
ever been present in Con‘necticut-or formed a conspiracy in that state. Nor did it allege that Rafi
was denied a job in Connecticut or ever resided in that state. While the complaint did allege that
there was one Connecticut--_b‘ased »“co—consp‘irator institution,” there were no allegations connecting
either of the BWH defendants tovthat.institution. - Accordingly, because there was no allegation
that the BWH defendants‘; cor_nmitted a tortious act in Connecticut, or that they committed an act
causing injury to Raf1 in the state, the distric't court properly dismissed the claims against them for
lack of personaijuri.sdicti'o'n.. Co_n;"_’(jen. Stat. ‘.§§ 33-929(f), 52-59b(a).

Under the princ’ipl‘e of claim preclusion, or res judicata, a “final judgment on the merits of
an action precludes the parties or their privies from relitigating issues that were or could' have been
raised in that action.” Fedemted Dep f Sl'ores.,' Inc. v. Moitie, 452 U.S. 394, 398 (1981). “The
preclusive effect of a federai court’s'j ucigm_ent issued hursuant to its federal-question jurisdiction
is governed by the federal coni_mon law.of preclusion.” Wyly v. Weiss, 697 F.3d 131, 140 (2d Cir.
2012). Under that law, claim _'_precltrsion applies when: “D the previous action involved an
adjudication on the merits; (2) the previous action involved the plaintiffs or those in privity with
them,; [and] (3) the claims asseited m.the subsequent action were, or could have been, raised in the
prior action.” Monahan v. N Y.C. Dcp L ofCorr 214 F.3d 275 285 (2d Cir 2000).

This action is precluded by the decrsrons dismissmg two lawsuits that Rafi filed in 2014.

See Rafiv. Yale Univ. Sch. ofMed., No. 14-CV-01582, 2017 U.S. Dist. LEXIS 117678 (D. Conn.

4
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July 27, 2017), appeal dismissed, No. 17-2754, 201-8-U..S. ‘).L\pp. LEXIS 37441 (2d Cir. Mar. 9,
2018), cert. denied, 139 S. Ct. 463 (Nov. 5, 201 8) b(dis'l.nis.si-.ng’c]ai'r_ﬂs‘against Yale and Lifton);
Rafi v. Brigham & Women’s Hosp., No. 14-cv-14017, 2017 U.S. Dist. LEXIS 39598 (D. Mass.
Mar. 20, 2017), aff’d No. 17-1373, 2018 U.S. App.v '”LEXIS 3733S<(I_.-'st Cir. vFeb. 16, 2018), cert.
denied, 139 S. Ct. 601 (Dec. 3, 2018) (dismissi‘ng ’vc_lva.iv-lznvs"_.énfgafﬁs‘f :B V\/‘H,'”.I—_Ia_rvard, and ‘others).
Those lawsuits were resolved by the grant of motionvs‘ vto disvniiss’i)u,‘-vs;,]ant to Rule 12(b)(6), which
is an adjudication on the merits for these purposes. See Moitie'; 452 US at 399 n.3. Rafi was
the plaintiff in the two prior actions, and in this _O'ne'.. | | |

Rafi argues that the prior litigaﬁon was, nof preclusi@ .bﬂec_avué_e his claims were framed as
arising under different statutes. Thét argument is meri_tless..i For claim préclusion purposes,
lawsuits “involve the same claim . ... when th_‘ey‘ érise'ﬂ'om the same transaction or involve a
common nucleus of operative facts.” Lucky Brand Dungdrees, Inc. v. Marcel Fashions Gfp., Inc.,
140 S. Ct. 1589, 1595 (2020) (internal quotation 1harks,'ci@tiohs, and brackets om.itted). Rafi’s

prior actions asserted the same operative facts: that the defendants, along with others, caused Rafi

“to be denied employment opportunities in his field beginnihg in 2004, for reasons related to Yale’s

decision to fire one employee and its wish"fo; rchir'e anot‘h@‘._ "The_“_fact that he has named some
new defendants does not matter because thé pribf Hti'g'.a‘tion' \rvgas‘.basedv on thbse defendants’
conduct, which was within the scope of their emplo'yn.ie.h‘t., and their employers weré named as
defendants. See Restatemént (Second) of Judgments §51(1) (“If two persons have a relationship
such that one of them is vicaribusly resbonsible for the vcohdexvcl' of .'the other, and an acﬁon is
brought by the injured person against one of ihém,‘ .- [a] jud vgme'n't'aigain'st the injured person that

bars him from reasserting his claim against the defendant in the'ﬁrs‘r action extinguishes any claim
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he has against the other person resp_(;ns'ii)le '.f_or the conduct,” with exceptions not relevant here).
Rafi further argues that claim preclusion is inapplicable becéﬁsé he alleged that the conspiracy
continued after the 2014 vﬁ:liljg of “his ﬁtsf lawsuits, thrdugh the present, and he suffered a
cumulativevha‘rm from the o‘ngoviﬁ'g conspiracy. We digagrée. While the operative complaint in
this action alleged that the parties’ conspiracy covntinued until 2019 or to the present, it did not
specify any events that could nc.)t‘h.ave been raiséa in the prior.complaints.

We have co_nside‘r.éd: ”a'llr- of .bRa_ﬁ’s arguments and ﬁv_ﬁd them to be without merit.
Accordingly, we AFFIRM the judgment of the district court.

~ FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse
40 Foley Square o
New York, NY 10007

DEBRA ANN LIVINGSTON ' o v ' C_ATHERINE O'HAGAN WOLFE

CHIEF JUDGE ' 7 CLERK OF COURT

Date: May 04, 2022 - ' S - DC Docket #: 18-cv-635 -
Docket #: 21-268cv .. DCCourt: CT (NEW HAVEN)
Short Title: Rafi v. Yale School ofMedlcme -~ DC Judge: Thompson

- DC Judge: Richardson
BILL OF COSTS INSTRUCTIONS

The requirements for filing a bill of costs are set fonth in FRAP 39 A fon m For f'lmg a bill of
costs is on the Court's website. : :

The bill of costs must:

be filed within 14 days after the entry of Judgment

be verified;

be served on all adversaries; : : :

not include charges for postage, delivery, service, ovemme and the filers cdlts

identify the number of copies which comprise the pr mtcn s unit;. :

include the printer's bills, which must state the minimum chalge per pr mten s unit for a page, a
cover, foot lines by the line, and an index and table of cases by the page;

* state only the number of necessary copies inserted in enclosed-form;

* state actual costs at rates not higher than those generally charged for printing services in New
York, New York; excessive charges are subject to reduction; »

* Dbe filed via CM/ECF or if counsel is exempted thh thc or lgmai and two copies.

* ¥ ¥ ¥ ¥ K
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United States Court of Appeals for the Second Circuit
Thurgood Marshall U.S. Courthouse

40 Foley Square
- New York, NY 10007
DEBRA ANN LIVINGSTON ' CATHERINE O'HAGAN WOLFE
CHIEF JUDGE CLERK OF COURT .
Date: May 04, 2022 B _ DC Docket #: 18-cv-635
Docket #: 21-268cv - ' ‘DC Court: CT (NEW HAVEN)
Short Title: Rafi v. Yale School of Medicine. - DC Judge: Thompson

DC Judge: Richardson
VER‘IFIED ITEMIZED BILL OF COSTS

Counsel for

respectfully submits, pursuant to FRAP 39 (c) the within bill of costs and requests the Clerk to
prepare an itemized statement of costs taxed against the

and in favor of

for insertion in the mandate.

Docketing Fee

Costs of printing appendix (necessary copies. ' )
Costs of printing brief (nec‘ess_a'ry cé'pies' o )
Costs o'f‘printing reply brief (n‘ec'e'-ésary copi'e._s _ )
(VERIFICATION HERE) - . -

Signature
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UNITED STATES DISTRICT COURT

_ DISTRICT OF CONNECTICUT

SYED K. RAFI, PhD, | |
Plaintiffs, i CASENO.3:18-cv-635 (AWT)

V. |

YALE UNIVERSITY SCHOOL OF

MEDICINE,

ALLEN E. BALE, M.D., in official and

personal capacity, '

RICHARD P. LIFTON, M.D., PhD.,

BRIGHAM AND WOMEN'’S HOSPITAL,

HARVARD MEDICAL SCHOOL,

CYNTHIA C. MORTON, PhD,

Defendants.

JUDGMENT

This action came on for consideration of the defendants’ motions to dismiss the
plaintiff's third amended complaint before the Hono‘rabl_e.AIi/in V\./.“_Thompson, United States
District Judge. o |

The Court having considered the motions and the full record of the case including
applicable principles of law, issued aruling granti‘ng- thg'defendénis"_ motions to dismiss nn July
28, 2020. 1t is therefore; | | |

ORDERED, ADJUDGED AND DECREED that ju’dgnﬁént is hereby entered dismissing
the third amended complaint with prejudice, eind the ca's.e is closed.

Dated at Hartford, Connecticut, this 31st day of July, 2020.

" ROBIN D. TABORA, Clerk

By /s/ Linda S. Ferguson

~ Linda S. Ferguson
. Deputy Clerk

EOD: 7/31/2020
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

SYED K. RAFI,
Plaintiff,
V.
YALE UNIVERSITY SCHOOL OF - civil No. 3:18-cv-635 (AWT)
MEDICINE; RICHARD P. LIFTON; 2
ALLEN E. BALE; BRIGHAM AND
WOMEN’S HOSPITAL; CYNTHIA C.
MORTON; and HARVARD UNIVERSITY
. MEDICAL SCHOOL, o

Defendants.

ORDER RE MDTICN.TO APPCIﬁT CQUNSEL
Plaintiff Syed K. Rafi’sxjAﬁended 'ﬂotion Seeking Court
Appointed Pro Bono Attorney énd Pleé t§ PrdCeed Ahead With This
Lawsuit (ECF No. [93]) is'hereby_DENIED._In_this district there
are limited resources in. terms éf'couhsel who are available to
accept appointments. The‘fééofdvas i£:Stands.at this time does

not support a finding that the'plaintiff’s‘claim passes the test

of likely merit. See Hodge v. Policeiofficers; 802 F.2d 58, 60-
62A(2d Cir. 1986). Thus, appoinﬁment of cognsél at this time would
not be a good use of a limitgd'rééouﬁce.‘; : | | |
It is so ordered. |
Dated this 28th day of Jﬁly 2020, éf Haftféfd, Coﬁnecticut.
/s/ AWT

- Alvin W. Thompson
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF. CONNECTICUT

SYED K. RAFI, PhD.,
Plaintiff, ¢ Civil No. 3:18-cv-635(AWT)
V.

YALE UNIVERSITY SCHOOL OF
MEDICINE, ALLEN E. BALE, M.D.
(in official and personal
capacity), RICHARD P. LIFTON,
M.D., PhD., BRIGHAM AND WOMEN'S
HOSPITAL, HARVARD MEDICAL
SCHOOL, and CYNTHIA C. MORTON,
PhD., -

Defendants.

ORDER RE MOTIONS fOR RECONSIDERATION
The plaintiff’s Motions for Reﬁohsideraﬁion (ECF Nos. 104,
111, and 112) (see also ECF Nos. 103 and 167) are hereby DENIED.
Under Local Rule of CiVil_Procedure 7(6) the movant on a
motion for reconsideration .has ‘fhe .burden-_of pointing to

“controlling decisions or data that the court -overlooked in the

initial decision or order.” D.Conn. L.R. 7(¢). “The standard for
granting . . . a motioh [for reconsideration] is strict.” Shrader
v. CSX Transp., inc.,'70'F.3d’255, 257 (2d Cir. 1995). Motions

for reconsideration are generally “denied unless the moving party
can point to controlling decisions or .data that the court
overlooked. . . .” Id. at 256-57 (internal citation omitted).

“The major grounds justifying reconsideration are ‘an intervening



Case 3:18-cv-00635-AWT Document 115  Filed 01/29/21 Page 2 of 3

change of controlling law, the availability of new evidence, or
the need to correct a clear error or prevent manifest injustice.’”

Virgin Atl. Airways, Ltd, v. Nat"l Mediation Bd., 956 F.2d 1245,

1255 (2d Cir. 1992) (quoting .18 C. Wright, A. Miller & E. Cooper,
Federal Practice & Procedure § 4478 at 470). “A motion for
reconsideration may not 'be used to plug gaps in an original

argument or to argque in the alternative once a decision has been

made.” SPGGC, Inc. ?. Bluhgnthai, 408 F. Supp. 2d 87, 91 (D. Conn.
2006) (internal ciﬁétion»and Quotation marks omitted). “It is
also not appropriate to gse’a motion to reconsider solely to re-
litigate aﬁ issue alr;ady décided.&"gg; at 91-92.

Here, the plaintiff.has not presented any newly discovered
facts or intervening éhahge in the law. Nor has the plaintiff shown
that the court éverloéked any'légal argument previously asserted
by him. As explained by-the court at pages 13 through 20 of the
Ruling on Motions to DiSmiSs'(ECF No. 97), the plaintiff has
attempted to sue these défendaﬁts multiple times for the same
alleged conduct and his claims -are barred by the doctrine of res
judicata. The piaintifﬁféJmotiqns for reconsideration are simply
an effort to re—litigaté‘thé,réé.jﬁdicata issue, which has already

been decided in this case.
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It is so ordered.
Dated this 29th day of January 2021, at Hartford,

Connecticut.

/s/ BUWT

Alvin W. Thompson
" United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE: .

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 F oley Squalc in the Clty of New York, on the
15" day of August, two thousand twenty two . .

Syed K. Rafi, M.S.,v PH.D,

Plaintiff - Appellarit; ' o S ?
v | ~ ORDER
Yale School of Medicine, Richard P. Lifton, Allen E.” D.O'_ka'et No:-21-268

Bale, MD., in Official & Personal capacity, Brigham and

WomensHospltal CynthlaC Morton, PHD., Harvard
Medical School,

Defendants - Appellees.

Appellant, Syed K. Rafi, filed a petition Fon panel rehearir ing, or, in the alternatlve for
rehearing en banc. The panel that determined the appeal has considered the request for panel
rehearing, and the active members of the Court have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O"I~lagan Wolfe, Clerk




Additional material
from this filing is
available in the
Clerk’s Office.



