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Footnotes

* Honorable Raymond C. Clevenger, III, United States Circuit Judge for the Federal Circuit, sitting by
designation.

1 Conage's recent Motion to Stay Appellate Proceedings is DENIED.

1 Section 893.135(1) lists separately each kind of drug that is subject to the prohibition on drug trafficking.

See § 893.135(1)(a)-(l), Fla. Stat. Within each drug category, the greater the trafficking quantity, the
harsher the punishment. Id.

2 We acknowledge Conage and the State's reliance on several district court of appeal cases holding that double
jeopardy principles are not violated if a defendant is convicted of purchasing and possessing the same illegal

drugs in a single transaction. Milhouse v. State, 37 So. 3d 862 (Fla. 2d DCA 2010); Psihogios v. State,

544 So. 2d 283 (Fla. 4th DCA 1989); State v. Houghtailing, 704 So. 2d 163 (Fla. 5th DCA 1997). These
cases have no persuasive force, because in none did the deciding court define or analyze what constitutes
either a purchase or possession.

3 The opinion concurring in result notes that this Court cited Holly in a recent decision involving statutory

interpretation, Shim v. Buechel, 339 So. 3d 315 (Fla. 2022). But our analysis in Shim did not address the
role of traditional rules of statutory interpretation in determining whether a statute has a plain or clear meaning.

We cited Holly only in support of our refusal to “reach policy considerations” in the face of a statute that we

deemed unambiguous. Id. at 317. Notably, the opinion concurring in result makes no attempt to defend

the Holly principle on the merits.

4 The Eleventh Circuit said that its task was to decide “whether ‘purchase’ under Florida Statutes §
893.135(1) involves ‘possession’ as federal law under the ACCA defines that term.” Conage, 976 F.3d at
1255.

5 No one before us argues that “purchase” is a legal term of art or that it bears a specialized meaning.



6 To be clear, even Conage and the State do not argue that the United States's interpretation of the word
“purchase” renders it superfluous in the sense of meaning the same thing as possession. By anyone's
definition, a purchase involves consideration and possession does not.

7 To explain Florida law on possession, the State relies on In re Standard Jury Instructions in Criminal Cases–
Report No. 2015-03, 191 So. 3d 291, 310 (Fla. 2016). However, those jury instructions were materially
amended in 2018 and 2019. See In re Standard Jury Instructions in Crim. Cases–Rep. 2017-03, 238 So. 3d
182 (Fla. 2018); In re Standard Jury Instructions in Crim. Cases–Rep. 2018-12, 272 So. 3d 243 (Fla. 2019).
Our current jury instructions state that:

To prove (defendant) knowingly possessed a substance, the State must prove beyond a reasonable doubt
that [he] [she] a) knew of the existence of the substance and b) intentionally exercised control over that
substance.

Control can be exercised over a substance whether the substance is carried on a person, near a person,
or in a completely separate location. Mere proximity to a substance does not establish that the person
intentionally exercised control over the substance in the absence of additional evidence. Control can be
established by proof that (defendant) had direct personal power to control the substance or the present
ability to direct its control by another.

Fla. Std. Jury Instr. (Crim.) 25.7(a).

8 In the interest of completeness, we note that, four years before the Legislature added trafficking by purchase
in 1987, our Court held that “[t]o establish constructive possession, the state must show that the accused
had dominion and control over the contraband, knew the contraband was within his presence, and knew of

the illicit nature of the contraband.” Brown v. State, 428 So. 2d 250, 252 (Fla. 1983), superseded in part
by statute, ch. 2002-258, § 1, Laws of Fla.
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IN THE UNITED STATES COURT OF APPEALS 
 

FOR THE ELEVENTH CIRCUIT 
________________________ 

 
No. 17-13975-JJ  

________________________ 
 
UNITED STATES OF AMERICA,  
 

Plaintiff - Appellee, 
 
versus 
 
MICHAEL ANTHONY CONAGE,  
 

Defendant - Appellant. 
________________________ 

 
Appeal from the United States District Court 

for the Middle District of Florida 
________________________ 

 
ON PETITION(S) FOR REHEARING AND PETITION(S) FOR REHEARING EN BANC 
 
BEFORE:  ED CARNES, JULIE CARNES, and CLEVENGER,∗ Circuit Judges. 
 
PER CURIAM:  
 
The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court 
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for 
Panel Rehearing is also denied. (FRAP 40)  

 
 

 
 
 
∗ Honorable Raymond C. Clevenger, III, United States Circuit Judge for the Federal Circuit, 
sitting by designation.  
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