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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[x] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[X is unpublished.

to

The opinion of the United States district court appears at Appendix .
the petition and is .

[ ] reported at S ; or,
[ 1 has been designated for publication but is not yet reported; or,
[X is unpublished.

[x] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[X reported at _146 A.D.3d 631 (1st Dept. 2017) ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the ' court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for pubhcatlon but is not yet reported, or,
[1is unpubhshed




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was SEPTEMBER 27, 2022

[ ] No petition for rehearing was timely filed in my case.

[X A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: OCTOBER 31, 2022 , and a copy of the
order denying rehearing appears at Appendix __L

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on : (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

fx] For cases from state courts:

The date on which the highest state court decided my case was lAN.LlARLM_,_ZOl 7
A copy of that decision appears at Appendix .G

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in -
Application No. A .

The jﬁrisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S.CONST. AMENDS. 6 & 14

28 U.S.C. § 2254(d)(1)
28 U.S.C. § 2254(d)(2)



STATEMENT OF THE CASE

After being arrested ‘and orrdigned for criminal charges, Laboriel made
two requests for réossignmen’r of counsel. The first request was filed a month
dﬁer Laboriel’'s arrest. However, the trial court denied the épplic_ofion pending
Laboriel's next court appearance. At the next court appearance, Laboriel
made a second request for new counsel. The trial court promised to deal with
Laboriel's request on the followihg court date. Still, the trial court did‘no'f deal
with Laboriel’s request fof néw c.:o'unsel on the followihg court date.

EA’r a subsequent proceeding, a brief court appearance was held, where
Laboriel was not able to reassert his request for new counsel. Laboriel's next and
final chance to reques’r'for new counsel was during frial, where the trial court
rebuffed his request.

During oppeo[, Laboriel asserted that the trial court never made an
adequate inquiry into Loboriel’s request _f_or new counsel. The opp'ello.’re State
courts denied Laboriel's argument.

Loboriel} then filed a federal habeas corpus petition. .The District Court
ocknowledged fho’r Loboriel’s argument was raised under the Federal hobéds
statute clause 28 USC § 2254(d)(2). However, the District Court denied Lobbriel’s
petition and granted COA Under the condition that Laboriel’s orgumen’r be

raised under 28 USC § 2254(d)(1).



The Second Circuit court sonc’rioned.fhe District Court's COA and made
decisions that are in conflict with their own precedéh’r, as Well as decisions
made by other Circuit courts. |

Thfs case calls for the exércise of this Cburf’s supervisory power. In this .
‘case, the United States Court of Appeals sanctioned depor’rurés by the United
States District Cou/r’r. This Sanction departs from the accepted and usual course
of judicial proceedings. Here, the District Court rechorac’rerized.fhe’ Petitioner’s
Sixth Amendmenf claim concerning his request for the subé’ri’ru’rion of counsel.
The District Court converted the pefifioner’§ intended orgume"m‘,' from one
con’_ceming the State Cour’r’S unreasonable determination of the facts, into one
that requires a Supreme Court precedent that does not exist. This foreclosed the
Petitioner’s chance in ob"roining federal habeas corpus relief in the Second
Circuit Cour’r of Appe_ols. |

.Here, Loboriel. urges. this- Court to dddress' the issue 6f whether a
petitioner’'s claim can be rechofoc’rerized by the United States Dis’rri_c’r Court.
Further, Laboriel reqpes’rs that k’rhis Couﬁ creates a Sfondord of revie’w for
obtaining a substitution of counsel at the trial court Ievél. A standard of.review is
required in order to résolve a conflict between the decisions of several Federal
Circuit Courts on obtaining habeas corpus relief on this issue. There are differing
'views by Cichi’r Courts regarding the trial court's obli'goﬁonv to make an

odequo’re inquiry when petitioners request for substitution of counsel. Also,



whether a petitioner can achieve habeas corpus relief on this right to counsel

claim irrespective of counsel's performance at frial.

FACTUAL BACKGROUND

On October 11th, 2012, Laboriel was arrested for criminal sales ohd
possessions of firearms. The .orroig-nmen’r took ploce in New York County
Supreme Court. Laboriel was represen’red- By court oppoih’réd attorney, Mark A.
Mocron. |

substitution of Counsel

On November 21, 2012, Laboriel filed an application for new counsel. This
application cited two cases: People v. Medina, 44 N.Y.2d 199 (N.Y.1978) and
People v. Corona, 567 N.Y.$.2d 353 (Sup. Ct. Bronx Co. 1991). This application
also explained, in part:

“Defendant is charged with very serious offenses as the
court will judicially note, yet, present counsel does not
visit with him to discuss law or facts relative to this
defendant's case, nor is he ever available when |
phone his office. Thus, the only time defendant has -
spoken with counsel is in the holding cells for 3-4
minutes only during court appearance date at which
time counsel's only concern seems to be with
extracting a guilty plea from this defendant.”

(See Appendix A).

On January 7, 2013, the trial counsel ordered a decision on Laboriel’s
request for new counsel. The trial court held that the final decision would be

~ deferred until later that day, “when the defendant and counsel are expected

to be- present in court.” Further, the trial court noted that “[tlhe factual



allegations in the affidavit oppéor to be generic. None are clearly. identifiable as
specific to this case.” (Jonuc;ry 7, 2013; Decision and Order for Reossignmen’r of
Counsel) (AppendixlB). |

Later that doyv, Laboriel's case was adjourned to January 15 because he ,
had not been produced in court. At a calendar call on January 15, the trial
court and defense counsel agreed to odjburn The.cose until January 31s. At the
close of their discussion, Laboriel orally reques’red‘ a new counsel:v “I'd like to
rhove a reassignment of counsel.” (1/15/13 at 5). An exchange ensued between
-the trial court.and Laboriel, where the trial court denied Laboriel’s oral request
pending the outcome of January 31¢; the next court date. The exchange went

as follows:

THE COURT: You told me that the last time. | dealt with it
by what I've just said. . S

You're supposedly on tape.

What is a new lawyer going to do about that?

THE DEFENDANT: No. | just need a lawyer that can
speak to me and communicate with me.

THE COURT: I'll deal with that January 31,
Let me see and hear from you what happens between
now and January 31st with regard to the video.

And you are getting some information from Mr. Macron
related not only to the new case but the old case? But
then, yes. You have my promise.

I'm not telling you what I'll do, but the situation will be
different on January 31¢t. There would have been more
time and you'll see whatever the prosecution thinks
they have and you and | wil talk about what a



lawyer—if not Macron, what a lawyer is supposed to do
about your being on a video doing crimes.

So January 31, denied pending whatever we talk
about on January 31st, :

(1/1 5/13 at 5 & é)(emphasis ddded)(Appendix C).

On January 31, 20]3, Laboriel appeared in court. However, the court did
not keep its explicit promise to deal with Laboriel's request for new éounsel. (See
1/31/13) (Appendix D).

On April 239, 2013, Laboriel mdde a brief appearance in trial Cour’r. The
obpearcnce lasted two minutes, and L'o‘boriel was not able to reassert his
comploirﬂ against counsel because he wds quickly escorted out of the
courtroom. The proc.‘eedi'ng was then adjourned until Moy 211, 2013 (See
4/23/13) (Appéndix E). |

On May 21, 2013, Laboriel commenced trial and made an effort to
request new. counsel. However, the friol court rebuffed Laboriel's request (See'
5/21/13 at 10-11) (Appendix ). | |

Ultimately, Laboriel was found guilty of dII charges. He was convicted and
sentenced to 36 years imprisonment and five years post release supervision.

~ State Court Appeals’

On direct appeal, Laboriel's appellate counsel raised a felevont’f point:

frjol court made an error in failing to make a minimal inquiry to Mr. Loboriel'§

request for reassignment of counsel.



The State Court Appellate Division rejected Laboriel's reassignment of
counsel claim. The State Court Appellate Division stated that the trial court was
not obligated to make a minimall ianiry:

Defendant’s standard form motion for assignment of
‘new counsel did not contain the specific factual
allegations of serious complaints about counsel
necessary to trigger the court’s obligation to make a
minimal  inquiry. Although the court accorded
defendant several opportunities to be heard,
defendant failed to amplify his conclusory complaints .
about his attorney with any case-specific allegations.

People v. Laboriel, 146 A.D.3d 631, 632 { 157‘ Dept. 2017)
(citations omitted) (Appendix G).

The State Court Abpellq’re Division then modified Laboriel’s 30-year
_sen’rence, by direcﬁhg all of the sentences to run chéurrent to each other.
therv_vise, Laboriel's convfcﬂon was affirmed. Id. Lobbriel_ subsequently
appealed to the highest State Court.

On April 27, 2017, the New York State Court of Appedls offirmed the iower
court's decision (Appendix H). Laboriel then filed a petition of federal habeas
‘corpus. |

Federal Habeas Corpus 28 U.S.C. § 2254

On January 7, 2021, The Southemn District Court of New York (Ronnie
Abram, J) adjudicated Laboriel's federal habeas corpus petition. Laboriel raised
the relevant argument in his petition. Laboriel asserted that the State Court’s

decision concerning his request for new counsel was “based on an



unreosonoble.- determination of the facts in light ‘of the evidence pre’sen’redA,"
under 28 U.S.C. § 2254(d)(2).

The Dis;rric’r Court ocknowiedged that Laboriel's Clcim was fo be analyzed
' u.nder 28 US.C. § 2254(d)(2)‘; Further, the Disfric;T Court briefly describ‘ed |
ihsfdnces where Laboriel requested for néw counsel in trial court. The District
Co;r’r’s adjudication of Laboriel's claim was focused on the ‘in’rehded federal
habeas clause, 28 US.C. § 2254(d)(2). Héwever, the District Court denied
Laboriel’s habeas corpus peﬁﬂon, finding that Laboriel bypassed several '
opportunities to raise his “conclusory comploin’rs.” Laboriel v. Lee,_2021 WL
76170, at 4 (S.D.N.Y. 2021). | |

A certificate of appealability (“COA") was iséued by the District Court in
- regard to Laboriel’'s request for new Counéel. However, the COA was “Iimi’red to
the question Vos to whether, with respect to Laboriel's Sixth Ame.ndmenf claim,
the trial court ‘odequq’rely inquired into’ Laboriel's motion for subs‘ri’ru’rionn of
counsel and subsequent oral s’ro’reme_n’rs." Laboriel v. Lee, 2021 WL 76170
(S.D.N.Y. 2021) (Appendix I).

Mr. Laboriel was granted in‘ forma pauperis status for the purpose of

appeal (Appendix J). Mr. Laboriel was then represented by Lawrence Gerzog,

' The district court stated, "Laboriel is correct that his petition asserted not only that the state
courts misapplied Sixth Amendment law, but also that the Appellofe Division unreasonably
reached the factual conclusion that Laboriel failed to make sufficiently specific complaints

about his attorney.” Laboriel v. Lee, 2021 WL 76170 at 3.

10



Esq. Briefs were filed. An Oral orgumeh’r was held. And the Second Circuit Court
of Appeals made a decision.

Second Circuit Court of Appeals

On September 27, 2022, the Second Circuit held that Laboriel has not
identified a Supreme C‘our’r cosé precedent concerning the qus’rion bosed by
the District Court’s COA.‘Fur’rher, the Second Circuit held that Laboriel's claim
“raises a question of law about the oppropricﬁe standard” of ﬁdequofe inquiry
when réquesﬁng new covunsel. Moredver, the Second Circuit held that “Laboriel |
Hos not identified clear and convincing evidence to disturb the appellate
divisioh’s findings.” Also, that Laboriel “had several opportunities to subs’rdm‘iote
the form’s generic' allegations during other hearings. But he did not do so.”
Laboriel v. Lee, 2022 WL 4479527 (2d Cir. 2022).

This Seéond Circuit conclludedv its findings by holding that even if “trial
court’s inquiry was in~odequ0’re," it would Hove been harmiess. This is becouse:
(1) Laboriel does not contend that he would rather have accepted a guilty than

}go to trial; and (2) Loboriell was competently represen’red by his trial counsel. Id
(Appendix K).

Laboriel subsequently filed a petition for rehearing, with a .sugg,es’ridn for

rehearing en bonvc. See, FRAP 35 & 40. On October 31, 2022, Laboriel's rehearing

application was denied by the Second Circuit Court (Appendix L).

(
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REASONS FOR GRANTING THE PETITION !

The issues in this case.are of importance to the publiC because it can
ensure ’rhq’r the public has a standard of reviéw before a tribunal with ’rhé power
to decide their case. Currently, there is no standard. of review concerning the
trial court's duty when orequeﬂ:kﬁsubﬂﬁuﬁbn of counsel is made in non-
| capital. cases. Further, there is no standard of review over requests for
substitution of counsel, or a frial court's obligation when such request is made.
Also, no authority exists for the recharacterization of a petitioner’s consvﬂ’rufvionol
claim by federal courts.

Creating. a needed s’rqndord of review for the Petitioner’s issues will
promo’ré good public policy. For example, this Court can discourage the lower
courts from arbitrarily recharacterizing a petitioner's claim and hfndering his/her
likelihood of federal habeas corpus relief. Further, it wil provide clarity to the
- public on the reqUired process of ob’roining a substitution of counsel appointed
by the court. Also, this Court's authority will settle the differing views on whether
“Strickland's  ineffective ossis’roncé inquiry  should _be‘ _conflo’r.ed with a.
defendant's motion fo substitute counsel. In short, these issues ensure that the
public's constitutional claims are not derailed or unfairly foreclosed by the lower

courts.

12



ARGUMENT

CAN THE UNITED STATES COURT OF APPEALS SANCTION

THE DISTRICT COURT'S RECHARACTERIZATION OF A

PETITIONER'S CLAIM AFTER SUCH CLAIM HAS BEEN

LIBERALLY CONSTRUED BY THAT DISTRICT COURT?
This Court authorizes that pro se complaints must be liberally construed.

Haines v. Kerner, 404 U.S. 519, 520-21(1972). However, this Court has yet to

decide whether a State petitioner's federal habeas corpus claim can be
recharacterized by the District Court.

After a State-convicted person, in custody, exhausted his/her appellate
remedies in State court, that persoh can 'rirhely file a habeas corpus petitiori. 28
US.C. § 2244(d)(1). A petitioner held in State custody can file for a writ of
habeas corpus if his/her custody is in violation of the Constitution or laws or
tredties of the United States. 28 U.S.C. § 2254(a). When seeking habeas corpus
relief, a petitioner held in State custody can be granted relief for any claim
“adjudicated on the merits in State court proceedings” if such éloim: |

(M) resuHed in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presented in the State court
proceeding. '

After the District Court acknowledged and analyzed Laboriel's claim

under 28 US.C. § 2254(d)(2), it unreasonably placed Laboriel’s claim into one

gdverned by 28 U.S.C. § 2254(d)(1). This occurred when the District Court

13



granted COA to the extent o’fv challenging the ddequocy of fr)'ql court’s inquiry
. into Laboriel's request for new counsel. As a matter of law, this means that the
COA obligo’red Laboriel to involuntarily chéllengé the adequacy of fhé state’s
- procedure, which forced ‘Lobori.eI' to argue his claim under 28 US.C. §
2254(d)(1). See, Brumfield v. Cain, 135 S.Ct. 2269, 2277 n.3, 192 L.Ed.2d 356 (2015)

But Laboriel did not intend to chollengé .’r'he adequacy of the trial court’s
inquiry under the fedércﬂ hobedé statute - clause df 28 U.S.C. § 2254(d)(1).
- Instead, he cholleﬁged the “"determination of the facts” made by the State
Court, Unvder 28 US.C. § 22‘54(d)(2). Laboriel intended to demonstrate that his
re_quesv’r for newlc,o_unsel in the lower court necessitated an adequate inquiry.
Also that he was not accorded wi’rh several opportunities to be heard on .his |
request for new co.unsel. Federal habeas statute clauses §§ 2254(d){1) ond»
2254(d)(2) are distinct from one another and carry separate requiremenfs for
relief. |

Any challenges to the adequacy of a State’s procedure are governed by
the federal habeas ‘corpus statute c.louse of 28 US.C. § 2254(d)(1), not §
2254(d}(2). See, Brumﬁeld_, 135 S.Ct. at 2277 n.3. (holding Thd’r Chqllenges to the
“odequoc'y of the procedures and s’rondords"rhe_g’ro’re court op'plie'd” are
governed by § 2254(d)(1)).

The District Court placed Laboriel’s éloim under the hpbeos statute clause _
© of 28 US.C. § 2254(d)(1) when it granted COA. This burdened Laboriel with the

‘ impossible"rosk of citing a Supreme Court precedeh’r that does not exist for his

14



cons’ri‘ru’ribnclvcloim‘. There is no Supreme Court prece_dém‘ Thof establishes the
procedure of conducﬂng an odequo’re-i'nquiry in’r_o requests for a new counsel.
Because of this, the Dis’rric’r Court’s limited quesﬁon posed within _’rhe COA
placed Loboriel at a discsdv.on’roge;_ the COA granted by the District Court set
Laboriel's argument up for failure.

Therefore, this Court must consider and grant this Writ of Certiorari.

i. The State Court's Finding is an Unreasonable Determination
of the Facts. 28 U.S.C. § 2254(d)(2). '

Laboriel's claim under the in’rended habeas statute clause of 28 US.C. §
2254(d}(2) reduires d showing that the State Court’s factual determination is
unreosondble. Also,' proof by a preponderance bf evidence ’r.ho’r .his
constitutional rights the been violated. Cardoza v. Rock, 731 F.3d 169, 178 (2d
Cir. 2013). Laboriel. established this réduiremen’r when he'presen’red'evidence
n.egoﬁng the state court's determination of: (1) whether Laboriel's motion for
new cbunsel con’rqined “specific factual allegations of serious complaints” _'
necessary to obligcn‘e the trial court to make a minimal inquiry: (2) whether
- Laboriel amplified his_ compldin’rs “with any case-specific qllego’rions," and; (3 )
whé’rher Laboriel was accorded several o;')p'or’runi’ries to be heard on his request

for new counsel. Laboriel, 146 A.D.3d at 632 (1t Dept. 2017);

15



Laboriel’s. circumstance entitled him to hobéos corpus relief under 28
US.C. § 2254(d)(2). The State Court's fihding that Laboriel bypassed several?
opportunities to amplify his iniﬁc:l application for new counsé-l is an unreasonable
de’rerminoﬁon of ’;he facts.3 | | |

Laboriel's initial application, along with his Johuory' 15th oral request for
- new counsel, complained of a breakdown in communication. Complaints
concerning a breakdown in communication between counsel and client are -
deemed substantial under State and Federal‘cour‘rs, which neceséi’ro’res an
inquiry. People v. Sides, 75 N.Y.2d 822 (N.Y. 1990)(a complete breokdoWn of
communication and lack of trust between counsel and defendant obliged the
trial court 16 make some minimal inquiry); U.S. v. Calabro, 467 F.éd v973, 986 (2d
Cir. 1972)("[iln order to warrant a substitution of counsel...the défendonf must

show good cause, such as...a complete breakdown in communication...[ilf a

2 Websters Ninth New C_ollegiote Dicfionory defines the word “Several” as: an indefinite number
more than two and fewer than many. (emphasis added). There hvod not been more than Two.
court appearances where Laboriel failed to amplify his initial application for new coungel. Nor is
| there evidence establishing the state court's finding.
3 Laboriel appeared in a Tofcﬂ of four court proceedings from the time he filéd hvis initial
opplicoﬁon'for recssignmén’r of counsel until the' commencement of trial: Jonuory 15, 20] 3;
Jonudry 31st, 2013; Aprit 2314, 2013; ond‘Moy 21st, 2013. Laboriel made an oral request on January
15 and May 21¢. That leaves two court appearances where Laboriel did not get to amplify his

application for new counsel, making the state court’s determination unreasonable.
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court ref,u}ses to inquire into a seemingly subs’ron’riql éomploint...fhe defendant
may then properly claim denial of his Sixth Amendment right.”) :

The trial court's explicit promise to deal with Laboriel’s January 15t redues’r
for new counsel was ‘noT 'conﬂngen’r U,porf Laboriel reasserting his request on
January 31, 2013. This is why Laboriel stood in silence during the January 31
proceeding; he anticipated an inquiry by the trial court, fo no avail. Moreover,
the April 239, 2013 proceedi'ng}wcs brief and hurried, causing Laboriel fo be
deprived of dn opportunity to reassert his request for'new counsel. In addition,
Laboriel was rebuffed duri.ﬁg his May 215!, 2013 request.

_ For these reasons, Laboriel did not bypass several opportunities to amplify
his initial application for new counsel. Instead, the need to oddress Laboriel's .
request for new counsel contained subterfuge. To preveh’r an odequo’re inquiry
in’rolLoborie_I’s request for new counsel, the inquiry was delayed with a deferred

order, a promise, a brief court appearance and a rebuff.

There fore, Laboriel's claim resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence presented in

the State court proceeding.
For the above-stated reo'sons: Laboriel is entitled to relief under 28 U.S.C. § |

2254(d)(2).
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ARGUMENTTWO
WHETHER HARMLESS ERROR ON TRiAL COURT'S FAILURE
TO CONDUCT AN ADEQUATE INQUIRY TO DEFENDANT'S
REQUEST FOR NEW. COUNSEL HINGES ON TRIAL
COUNSEL'S  EFFECTIVE ASSISTANCE? U.S. CONSI.
AMENDS. 6 & 14. : '

The Second Circuﬁ Court’s decision in this case conflicts with the
oufhorifofi;/e decis.ions of _o’rher‘Unh‘ed States’ Courf bf Appeals. This Court I'is
urged to create authority on Thi;-issue fn oraer to lend guidance to the lower
courts éohceming the trial colun"s obligo’rion to conduct an adequate inquiry
when a petitioner raises an issué regovrding a breakdown in communication with
counsel. Also, whether hormless error on trial court’s failure to conduct an
odequq’fe‘ inquiry hinges on trial counsel’s effective assistance of the defeh’don’r
| Here, the Second Circuit held that the inadequacy of the trial court’s
inquiry into Laboriel's request for new counsel coul.d be deemed harmless if
Laboriel received competent representation by counsel. See, Laboriel v.\ Lee,.
2022 WL 4479}527 (2nd Cir. 2022). But this holding is in .conflic’r Wi’rh the
Ou.’rhori’ro’rive decisions of ’rhe Ninth and Tenth Circuit Court of Appeals. This is
beéouse the Ninth ondT.en’rh Cich'iT does not require counsel to be ineffective
when a violation of a petitioner’s Sixth Amendment righf to counsel occurs.

- According to the Ninth and Tenth Circuit, when a ’rrviol court makes an
, inodequo’re inquiry into a petitioner's request for newlcoun'sel, the petitioner’s
Sixth Amendment right to. counsel may be violated even when the peﬁ’ribner IS

competently represented by counsel. See, United States v. Musa, 220 F.3d 1096,
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1702_(9”7 Cir. 2000) (“Even if a defendant's counsel is competent, a serious
breakdown in communication can réspl’r in an inodequdfe defense.”); United
States v, D'Amore, 56 F.3d 1.20_2 (9th Cir. 1995) (“all the evideﬁce before the court
showéd a complete breokdown of communications which subs’ron’ridlly
interfered  with | the presentation of an odequd’ré defense”) | (Cifdfioﬁ
omitted);U.S. v. Lott, 310 F.3d 1231, 1252 (10 Cir. 2002) ("if we were to cénflo’re
Strickland’s ineffective assistance inquiry with a defendant's motion to substitute
counsel, we would in effect be analyzing motions to ‘subs’rifute ‘counsel as
ineffectiveness claims, which must almost olWoys be brought on .collo’rerol
attack. We would thus effectively eliminate a defendant's ability to bring a right
to counsel claim on direct appeal. That we decline‘ ’ro’do). | |

"The Ninth and Tenth Circuit’s views on this matter is rational and should be
od_dp’red by this Court. The ineffective ossis’rohce inquiry shouldv not be conflated
with a defendant's motion ’rb substitute counsel. A right to counsel can be |
violated irrespective of ’rrfol counsel's representation When a breakdown in
communication oécurs be’rweeh the defendant and counsel.

This conflict requires a standard of review in ordef to find uniformi’ry' and
development of The low and administration of st’rice cohcerning a petitioner’s

request for substitution of counsel.
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i. Further Néed for a Standard of R'eview, Where the Lower
- Courts Must Not Subterfuge the Trial Court’s Failure to
Conduct an Adequate Inquiry. :

The Second Circuit is also hinting at requiring pé’ri’rioners to claim that they
rather have pleaded guilty in order to overcome frial ¢ourf’s inqdeqpo’re inquiry
for subsﬁ’ru’rion of counsel. But this holding contradicts its own precedent, where
it has been héld that “[i]f the reasons proffered ‘on' a motion to substitute éounsel
are insubstantial and the defendant receives competent represen’roﬂoh from
counsel, a coUrT;s failure to inquire sufficien’rly or to ianire at all consﬁ’ru’res
harmless error.” U.S. v. John Doe No. 1, 272 F.3d Irlé, 123 (2d Cfr. 2001). This
holding requires a conjunc’rionv of two conditions |n order to be deemed
harmiess: an inszsTcn’rioI compldin’r and competent representation. Buf the
“breakdown in commu.'hicoTiOn” comploin’r provided by Laboriel was sﬂbsfonfial :
as a matter of law, so there was no need for Laboriel to also clo[im that he rather
had pleaded guilty. Such a sUggés’rion made by the Second Circuit Cer’r of
Appeals constructively denies Laboriel of his constitutional ﬁgh’r to enjoy a public
trial with adequate defense.

John Doe No. 1 olsd conflicts with the _Second'Circui’r’s order in Laboriel's
case. The reason being that Ldboriel no longer needed to es’roblish'in'effec‘:’five
assistance of counsel whe‘h he prOvided his substantial complaint of a
breakdown in communication with his trial canseI. For these reasons, this Writ of

Certiorari must be granted.
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- A standard- of review on this issue will affect hew pending‘ cases, or affect
the disposition of ohy case that this couﬁ is likely Tol see in the fu’rure.\‘ In ‘other
words, this Court’s consideration will set a clear path on the law -lconceming
substitution of counselv. This  will dévelop law concering the prerequisite for
dchieving habeas corpus relief, as well as obligating ’rﬁol courts to conduct
adequate inuniries when faced with a substantial complaint that requests new:
counsel. If ‘such developmen"rs of law cannot be achieved, then the law
interpreted by the lower courts concerning this issue was designed to be
impossible for any petitioner to overcome, thereby diminishing the consﬂ’ruﬁonol.
rights of the public. . - | |

CONCLUSION
The Petition for a writ of certiorari should be grdn’red.
Under é8 US.C. § 1746,1, Wilson Laboriel, declare under penalty of perjufy
that the foregoing.is true and correct.

Respectfully submitted,

Wilson Laboriel

Date: January 28, 2023
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