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PER CURIAM:*

This court granted a certificate of appealability (COA) on Danny
Richard Rivers’s claim for ineffective assistance of trial counsel based on an
alleged failure to conduct a reasonable investigation and interview witnesses.

The parties were directed to address “whether Rivers’s witness affidavits

© " Pursuant to 5th Circuit Rule 47.5, the court has determined that this opinion
should not be published and is not precedent except under the limited circumstances set
forth in 5th Circuit Rule 47.5.4.



Case: 18-1149‘ Document: 86-1 Page: 2 Da"led: 05/13/2022

No. 18-11490

were considered in the state court proceedings and whether the district court
properly deferred to the state habeas court’s adjudication, as well as the
merits of this claim.” We conclude that Rivers did not properly submit
evidence to support his claim in state court. We therefore affirm the district

court’s denial of habeas relief.
I

Rivers was convicted by a jury of one count of continuous sexual abuse
of a child, two counts of indecency with a child by contact, one count of
indecency with a child by exposure, and two counts of possession of child
pornography.! At trial, Rivers proceeded on the theory that the victims
fabricated the allegations of abuse at the behest of his ex-wife, who was their "
mother, and that his ex-wife had downloaded the child pornogréphy. Rivers

was convicted on all counts. On appeal, his convictions were affirmed.?

Rivers then filed two state habeas applications.? His claims relating to
child pornography were dismissed because he had served his sentence for
those convictions.* After the trial court forwarded its findings and
conclusions, the Texas Court of Criminal Appeals (TCCA) remanded for

factfinding concerning his ineffective assistance of counsel claim.

The trial court ordered Rivers’s three trial attorneys to file affidavits.
They declared in nearly identical affidavits that Rivers had admitted to the

! Rivers v. State, No. 08-12-145-CR, 2014 WL 3662569, at *1 (Tex. App.—El Paso
July 23, 2014) (unpublished).

2 Ex parte Rivers, Nos. WR-84,550-01 & 84,550-02, 2017 WL 3380491 (Tex. Crim.
App. June 7, 2017) (per curiam) (unpublished); Rivers, 2014 WL 3662569, at *5.

3 See Ex parte Rivers, Nos. WR-84,550-01 & 84,550-02, 2016 WL 5800277, at *1
(Tex. Crim. App. Oct. 5, 2016) (per cunam) (unpublished).

4These claims are not at issue.
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child abuse offenses. They said their trial strategy was to show that, after
Rivers’s ex-wife lost custody of a daughter during their divorce proceeding,
she manipulated the child into fabricating the abuse allegations. Apart from
witness Antonio Dino Fernandez, who testified at trial, counsel asserted
generally that they had interviewed all witnesses Rivers identified and did not
call them to the stand. Rivers then filed an affidavit denying that he admitted
to the offenses and asked the court to order affidavits from the potential

witnesses.

" The state habeas trial court found that Rivers had admitted to the
abuse offenses and that trial counsel “implemented a general trial strategy
that the victims fabricated the allegations of abuse at the behest of their
mother, who was [Rivers]’s ex-wife.” The court also found that Rivers had
not provided witness affidavits to support his claim regarding uncalled
witnesses. It concluded that counsel were not ineffective and that Rivers was

not prejudiced.

. The trial court forwarded its findings to the TCCA. While the case
was pending, and before the TCCA issued its ruling, Rivers filed with the
TCCA three witness affidavits supporting his claim that counsel failed to
interview or call potential witnesses. These were the affidavits of Fernandez
(who had testified at trial), Misty Ross-Finley, and Danny Rivers, Sr. All
three affidavits are dated after the state trial court filed its findings of fact and
conclusions of law in the remanded proceedings. The letters from Rivers
tfahsmitting these affidavits reflect that they were sent directly to the TCCA.
There is no indication in the record that these three affidavits were ever
presented to the state habeas trial court. In its opinion and order denying
habeas relief, the TCCA referred to affidavits from trial counsel that were
presented to the state trial court on remand and agreed with the trial court’s

“findings of fact and conclus[ion] that counsel were not ineffective.” The
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TCCA did not refer to the late-breaking affidavits in its opinion and order or

otherwise address those affidavits in any ruling.

Rivers then sought 28 U.S.C. § 2254 relief. He raised, inter alia, a
claim of ineffective assistance of trial counsel based on uncalled witnesses.
The federal magistrate judge relied on the state court’s findings and found
that Rivers had not provided affidavits from the potential witnesses nor any
assurance that they would have testified at trial had counsel interviewed
them; that Rivers merely speculated as to what testimony he believes those
witnesses would have given; and that counsel had interviewed the witnesses

Rivers identified. The magistrate judge recommended that relief be denied.

In response to the magistrate judge’s report and recommendation,
Rivers objected to the finding that he had not provided witness affidavits.
The federal district court’s order states that Rivers had filed affidavits and
that “[t]hese affidavits were also filed in the state habeas proceeding and
were before the [TCCA].” Nevertheless, the district court denied relief,
reasoning that a state court’s determinations on competing affidavits as to
ineffective assistance claims are “presumed correct unless the petitioner
presents clear and convincing evidence to the contrary.” The district court

adopted the magistrate judge’s report, denied relief, and denied a COA.

Rivers moved for reconsideration. The district court deemed the
motion timely under Federal Rule of Civil Procedure 59(e), but construed it
as a successive § 2254 petition and dismissed it for lack of jurisdiction.

Before the district court ruled on his motion, Rivers filed a notice of appeal.

Rivers argues that he filed the affidavits in the TCCA while his case
was still pending, and that the TCCA decided his case without considering
the affidavits. He also argues that the district court erred by denying relief
without holding an evidentiary hearing.
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- The respondent first argues that the notice of appeal was untimely and
that a remand is necessary for a determination of good cause or excusable
neglect. He also argues that Rivers violated procedural rules in filing his
affidavits and that the TCCA did not consider them.

I

We must first consider our jurisdiction. A timely “notice of appeal in
a civil case is a jurisdictional requirement” when, as here, a statute sets the
tinie‘limit.S A notice of appeal in a civil action must be filed within thirty days
of the judgment from which the appeal is taken.® Rivers had thirty days after
the September 17, 2018 denial of his § 2254 petition—until October 17,
2018 —to file a notice of appeal. “[T]hrough clerical oversight, the Court’s
order denying relief and final judgment were mailed to [Rivers] at the Beto
Unit in Tennessee Colony, Texas, rather than the McConnell Unit in
Beeville, Texas,” where Rivers was incarcerated. As a result, Rivers did not
d_eposit his notice of appeal into the prison mail system until November 14,
20187

However, Rivers filed a postjudgment motion for reconsideration, and
certain postjudgment motions may extend the time for filing an appeal.? A
Rule 59(e) motion is timely if it is filed no later than twenty-eight days after
the entry of the judgment, with no possibility of extensions.® Rivers’s

postjudgment motion was filed more than twenty-eight days after the entry .

5 Bowles v. Russell, 551 U.S. 205, 214 (2007).

628 U.S.C. § 2107(a); FED. R. APP. P. 4(a)(1)(A).

7 See Spotville v. Cain, 149 F.3d 374, 376-78 (5th Cir. 1998) (prison mailbox rule).
8 See FED. R. ApP. P. 4(2)(4)(A).

*FED. R. C1v. P. 59(e); see FED. R. C1v. P. 6(b)(2).
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of judgment,'® rendering it untimely as a Rule 59(e) motion.! Moreover, his

untimely Rule 59(e) motion did not toll the time for noticing an appeal.’? .

But the district court could have construed the motion as one seeking
relief under Federal Rule of Appellate Procedure 4(a)(5), which allows the
district court to extend the time for filing a notice of appeal if the requesting
party “shows excusable neglect or good cause.”® Such a motion 1s due no
later than thirty days after the expiration of the time for filing a notice of
appeal.”* In this case, Rivers had until October 17, 2018, to file a notice of
appeal. Pursuant to the prison mailbox rule, his postjudgment motion was
filed on October 26, 2018, and was therefore timely under Rule 4(2)(5), as it
was filed within thirty days of the expiration of the time to file a notice vo'_f
appeal.’> Along with his postjudgment motion, Rivers filed an affidavit
stating that the order accepting the magistrate judge’s finding had been sent
to his former address and then forwarded to him at the McConnell Unit. He
asserted that he received the order on October 15, 2018, and placed his
postjudgment motion in the prison mail system on October 26, 2018. The
district court noted that, “through clerical oversight, the Court’s order
denying relief and final judgment were mailed to [Rivers] at the Beto Unit in
Tennessee Colony, Texas, rather than the McConnell Unit in Beeville,
Texas,” and that Rivers filed his postjudgment motion twenty-one days after

10 See Spotville, 149 F.3d at 376-78.
1 See FED. R. C1v. P. 59(e).

12 I re Crescent Res. , L.L.C., 496 F. App’x 421, 424 (5th Cir. 2012) (per curiam)
(unpublished); see FED. R. ApP. P. 4(a)(4)(A)(iv), (vi); FED. R. C1v. P. 6(b)(2); FED.
R. C1v. P. 59(e).

3 See FED. R. ApP. P. 4(a)(5)(A)(ii).
“FED. R. App. P. 4(a)(5)(A)(i).
15 See id.; Spotville, 149 F.3d at 376-78.
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receiving the judgment. The same day, the district court granted Rivers’s in

forma pauperis (IFP) motion.

Rivers’s postjudgment motion, affidavit, and IFP motion—construed
liberally— could be a request for an extension of the thirty-day time limit to
file the notice of appeal based on excusable neglect or good cause.'* Given
River_s’é pro se status, the government’s lack of objection, and the fact that
Rivers submitted everythihg’ necessary to set forth a Rule 4(a)(5) motion, we
will treat his postjudgment motion as such. Further, it appears as though the
district_ court did the same because it granted Rivers’s IFP motion and
extended his time to file the postjudgment motion. It is unnecessary to
remand this case for a determination on good cause or excusable neglect
because the district court’s grant of his IFP motion, taken together with the
court’s decision to extend the time to file the postjudgment motion based on
clerical error, is tantamount to an excusable neglect finding excusing the

untimely notice of appeal.”’

| = _This qdurt reviews a ruling on a Rule 4(a)(5) motion for abuse of
discretion and gives more leeway to the excusable neglect determination
“when the district court grants the motion for an extension of time.”?®
“[TThe determination is at bottom an equitable one, taking account of all

»

relevant circumstances surrounding the party’s omission,” including the

“danger of prejudice,” “the length of the delay and its potential impact on

16 See FED. R. APP. P. 4(a)(5); of. Frew ». Young, 992 F.3d 391, 395-96 (Sth Cir.
2021) (discussing the various ways the court could post hoc construe a party’s motion on

appeal).
17 See Salts v. Epps, 676 F.3d 468, 474 (5th Cir. 2012) (concluding that the district

court did not abuse its “broad discretion” by granting an extension in light of the four-day
delay and the lack of any prejudice or bad faith).

-18 Stotter v. Univ. of Tex. at San Antonio, 508 F.3d 812, 820 (5th Cir. 2007).
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judicial proceedings, the reason for the delay, including whether it was within
the reasonable control of the movant, and whether the movant acted in good
faith.”1 In light of the foregoing, it would not have been an abuse of
discretion to extend the time to file a notice of appeal because Rivers did not
receive timely notice of the judgment; he filed a motion within the requisite
time period; he established excusable neglect or good cause through his
affidavit; and the court admitted to the clerical oversight causing the delay.?°
Additionally, the government does not contend that it would be prejudiced
by the delay. |

As noted above, the prescribed period for filing a notice of appeal in
this case expired on October 17, 2018. With an extension under Rule 4(a)(5),
Rivers’s notice of appeal was due by December 14, 2018, fourteen days after
the district court’s November 30, 2018 order denying Rivers’s postjudgment
motion.?! Rivers tendered his notice of appeal to prison authorities on
November 14, 2018.22 Accordingly, Rivers timely filed a notice of appeal,

and we have jurisdiction to review his claims.
I

Under AEDPA, we will not reverse a state court ruling unless it was
“contrary to, or involved an unreasonable application of, clearly established
Federal law” or “was based on an unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.” 23 Our review

is generally limited “to the record that was before the state court that

¥ Pioneer Inp. Servs. Co. v. Brunswick Assocs., 507 U.S. 380, 395 (1993).
20 See Stotter, 508 F.3d at 820; Salts, 676 F.3d at 474.

2 See FED. R. APP. P. 4(a)(5)(C).

22 See Spotville v. Cain, 149 F.3d 374, 376-78 (5th Cir. 1998).

228 U.S.C. § 2254(d)(1), (2).
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adjudicated the claim on the merits.”?* To establish ineffective assistance of
counsel, a defendant must show that counsel performed deficiently and that
he was prejudiced.?® Review of the state court’s ineffective assistance ruling
is “doubly” deferential when § 2254(d) applies.?

* Further, “[c]laims that counsel failed to call witnesses are not favored
on federal habeas review because the presentation of witnesses is generally a
matter of trial strategy and speculation about what witnesses would have said
on the stand is too uncertain.”?’ For this reason, a showing of prejudice for
claims of ineffective assistance based on uncalled witnesses requires
pefitionefs to “name the witness, demonstrate that the witness was available
' to testify and would have done so, set out the content of the witness’s
pfoposed testimony, and show that the testimony would have been favorable

to a particular defense.” 28

Rivers alleges ineffective assistance of his trial counsel on the theory
that counsel was deficient in not calling or adequately preparing defense
witnesses. Rivers must present evidence to support this claim.? He has
produced two affidavits from uncalled witnesses and an affidavit from a trial
witness who he claims was inadequately prepared. But these affidavits were
not presented to the state habeas trial court. Rivers first produced the
affidavits c_zﬁef; the state habeas trial court had ruled against him and while his

, " % Cullen v. Pinholster, 563 U.S. 170, 181 (2011).
% Strickland v. Washmgton 466 U.S. 668, 694 (1984).

2% Harrington v. Richter, 562 U.S. 86, 105 (2011) (internal quotation marks and
citation omitted). -

. ¥ Woodfox v. Cain, 609 F 3d 774, 808 (5th Cir. 2010).
% Day v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009).
- P Seeid.
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application was on appeal before the TCCA. He filed the affidavits directly
with the TCCA, which docketed the affidavits but did nothing more.

Texas has specific rules regarding supplémenting the evidence on
appeal in a habeas case.?® Rule 73.7 states that the TCCA will not consider
new evidence such as these affidavits unless accompanied by a motion
explaining their significance.3! Even then, they will only be accepted if the
TCCA determines the need is truly exceptional.3? “If the motion is granted,
[the] Court will specify a designated time frame for the party to file the
evidence . . . and the party must present his evidence to the _habeas court

within that time frame.’’ 33

Rivers did not present his affidavits in line with the strictures of Rule
73.7.3* He made no such motion, nor did he make the necessary argument
concerning the exceptional nature of this evidence. The TCCA made no
finding of exceptionality, did not grant his nonexistent motion, and—
unsurprisingly—did not mention the affidavits in its opinion denying relief.*
In light of this, and the TCCA’s silence with respect to the affidavits, our
only conclusion can be that the TCCA decided they were improperly
submitted and not in evidence. To the extent that the district court found
otherwise, that finding is not supported by the record or Texas law.

% See TEX. R. App. P.73.7.

31 See Ex parte Speckman, 537 S.W.3d 49, 54 (Tex. Crim. App. 2017).
2Tex. R. App. P.73.7.

38 Speckman, 537 S.W.3d at 54-55.

% See TEX. R. App. P.73.7.

%5 See Ex parte Rivers, Nos. WR-84,550-01 & 84,550-02, 2016 WL 5800277, at *1
(Tex. Crim. App. 2016).

10
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IV

‘Through the benefit of liberal construction of his pro se brief, Rivers
has also appealed the denial of an evidentiary hearing. Our review is generally
limited to evidence placed before the state habeas courts.* “Although state
prisbners may sometimes submit new evidence in federal court, AEDPA’s
statutory scheme is designed to strongly discourage them from doing so.” %’
For claims adjudicated on the merits in state court, as here, “the petitioner
must demonstrate that habeas reliefis warranted under § 2254(d) on the state
court record alone. 1f the petitioner succeeds in satisfying this threshold

requirement, then a federal habeas court may entertain new evidence.” 3

Rivers must present evidence to support his claim of ineffective
assistance of trial counsel.? Because his affidavits were never properly
presented to the state habeas courts, he has not done so. Accordingly, Rivers
has not demonstrated that, on the state court record alone, he is entitled to

relief.“0 The district court correctly denied an evidentiary hearing. !

* * *

- We AFFIRM the district court’s denial of an evidentiary hearing and
denial of habeas relief.

% Cullen . Pinholster, 563 U.S. 170, 181 (2011); see also Broadnax v. Lumpkin, 987
F.3d 400, 406-07 (5th Cir. 2021).

o Pinholster, 563 U.S. at 186.

% Broadnax, 987 F.3d at 406-07 (emphasis in original) (citing Smith v. Cain, 708
F.3d 628, 634-35 (5th Cir. 2013)).

8 'Daj v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009).
40 See id. (réquiring evidence to prove prejudice for a successful Strickland claim).

“ See Broadnax, 987 F.3d at 406-07.

11
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LYLE W. CAYCE TEL. 504-310-7700
CLERK : 600 S. MAESTRI PLACE,
Suite 115

NEW ORLEANS, LA 70130

May 13, 2022
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW

Regarding: Fifth Circuit Statement on Petitions for Rehearlng
or Rehearing En Banc

No. 18-11490 Rivers v. Lumpkin .
USDC No. 7:17-CV-124

Enclosed is a copy of the court’s decision. The court has entered
judgment under Fed. R. App. P. 36. (However, the opinion may yet
contain typographical or printing errors which are subject to
correction.)

Fed. R. App. P. 39 through 41, and 5th Cir. R. 35, 39, and 41
govern costs, rehearings, and mandates. 5th Cir. R. 35 and 40
require you to attach to your petition for panel rehearing or
rehearing en banc an unmarked copy of the court’s opinion or order.
Please read carefully the Internal Operating Procedures (IOP’s)
following Fed. R. App. P. 40 and 5th Cir. R. 35 for a discussion
of when a rehearing may be appropriate, the legal standards applied
and sanctions which may be imposed if you make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. 5th Cir. R. 41 provides that a motion
for a stay of mandate under Fed. R. App. P. 41 will not be granted

simply upon request. The petition must set forth good cause for
a stay or clearly demonstrate that a substantial question-will be
presented to the Supreme Court. Otherwise, this court may deny

the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
file a motion for stay of mandate under Fed. R. App. P. 41. The
issuance of the mandate does not affect the ‘time, or your right,
to file with the Supreme Court.

Court Appointed Counsel. Court appointed counsel is responsible
for filing petition(s) for rehearing(s) (panel and/or en banc) and
writ(s) of certiorari to the U.S. Supreme Court, unless relieved
of your obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
promptly, and advise them of the time limits for filing for
rehearing and certiorari. Adaitionally, you MUST confirm that
this information was given to your client, within the body of your
motion to withdraw as counsel.
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By: v
Nancy F. Dolly, Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
WICHITA FALLS DIVISION

DANNY R. RIVERS,
TDCJ No. 01775951,

Petiti_dner,
Civil Action No. 7:17-¢cv-00124-O-BP

V.

LORIE DAVIS, Director,
‘Texas Department of Criminal Justice,
Correctional Institutions Division,

L LT LT M LT LY ML LI LMD S M M

Respondent. |

FINDINGS., CONCLUSIONS, AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

Before ‘t.he'Court is an Amended Petition for Writ of Habeas Corpus filed by Petitioner
Danny Rivers pursuant to 28 U.S.C. § 2254. ECF No. 27. After considering the claims alleged in
the Petitioﬁ, the undersigned RECOMMENDS that United States District Judge Reed O’Connor
DISMISS the Petition with prejudice.

Background

Petitioner Danny Rivlers (“Rivers”) is an inmate confined in the James V. Allred Unit of
the Texas Depértmeht of Crinﬁiﬁal Justicé in Iowa Park, Texas. ECF No. 27. Rivers challenges the
validity of hisistate.conviction and sentencing for continuous sexual abuse of a child, indecency
with a c.hild,v and possession of child pornography. Id. at 27-2 at 2. Rivers seeks federal habeas
relief based on clgimé of ineffective assistance of trial counsel, ineffective assistance of appellafe
counsel, denial éf an impartial jury, denial of a fair trial due to prosecutorial misconduct, the
unconstitufiohality of Arﬁcle 21.02 of the Texas Penal Code, unconstitutional proceedings of his

grand jury selection, and judicial impropriety. Id. at 6.
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On February 22, 2012, Rivers pleaded not guilty to continuous sexual abuse .with a child
and indecency with a child. ECF No. 19 at 3. A jury con\}icted him at trial, and hé was sentenced
to thirty years’ imprisonment for continuous sexual abuse of a child and three .yiear.s.’ imprisonment
for indecency with a child. Id. He appealed his conviction to the Eighth Court of Appeals of Texas
(“COA”), which affirmed. Id; Rivers v. State, 08-12-00145-CR, 2014 WL 3662569,_’ at *1 (Tex.
App.—El Paso July 23, 2014, pet. ref’d). The Texés Court of Criminal Appeals (‘f-TCCA’;) refused
his petition for discretionary review (“PDR”). ECF No. 19 at 3. Rivers then filed two state habeas
application on January 27, 2016. See Ex parte Rivers, Nos. WR-84,550-01 & 84,550-02,2016 WL
5800277 (Tex. Crim. App. Oct. 5, 2016). The TCCA remanded to the trial ééurt for findings of
fact and conclusions of law concerning Rivers’s ineffective assistance of couns:el élaims. Id. The
TCCA then denied in part and dismissed in part Rivers’s application for habéas', rel.ief with written
order on the findings of the trial court. Ex parte Rivers, Nos. WRf84,550-0] &>84:,550-(.)2, 2017
WL 338091 (Tex. Crim. App. June 7, 2017). . 7

Rivers filed his original petition in this Court on August 30, 2017 (ECF No. 1), and filed
his amended petition on March 19, 2018 (ECF No. 27). Pursuant té this Court’s Order (ECF No.
11), the State filed an answer in which it argued thaf River’s petitioh should be dismissed because.
his claims lack merit. ECF No. 19. Rivers filed his reply on April 12, 2018. ECF '_N_o‘. 30.

Legal Standard of Review | |

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) :provides in
pertinent part that:

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant

to the judgment of a State court shall not be granted with respect to any claim that

was adjudicated on the merits in State court proceedings unless the adjudication
of the claim —
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(1) resulted in a decision that was contrary to, or involved an unreasonable
‘application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or
2) resulted in a decision that was based on an unreasonable determination of
' the facts in light of the evidence presented in the State court proceeding.

28U.S.C. § 2254{d) (2010).

Undef the “contrary to” clause, a federal court may grant a writ of habeas corpus if the state
court either arrived at a cbnclusion opposite to that reached by the United State.s Supreme Court
ona questlon of law or dec1ded a case differently from the United States Supreme Court on a set
of materially mdlstmgmshable facts Williams v. Taylor, 529 U.S. 362, 412—13 (2000); Chambers
v. Johnson, 218 F.3d 3_60_, '363 (5th Cir. 2000). Under the “unreasonable application” clause, a
federal court .n'qayl gfént a. wrivt of habeas corpus if -the state court either unreasonably applied the
correct legal rU_le to the facts of a pérticular case or unreasonably extended a legal principle from
Supreme Court.precedeht_'to a new context where it should not have applied or unreasonably
refused to eﬁtéﬁd that pr.in_ciple to é new context where it should have applied. Williams, 529 U.S.
at 407. The stéﬁdard for determining whether a state court’s application was unreasonable is an
objective .one.and applies to all federél habeas corpus petitions that, like the instant case, were filed
after Apri'l 24.;  1 996, provided that they were adjudicated on the merits in state court. Lindh v.
Murphy, 521 US 320; 326 ( 1.997).. In the context of habeas corpus, “adjudicated on the merits” is
a term of art réferring to a state court’s disposition of a case on substantive rather than procedural
grounds. Green v. Johnson, 1'1.6 F.3d 1115, 1121 (5th Cir. 1997).

Upon. a ﬁnding bf state court compliance with the “contrary to” clause of 28 U.S.C.
§ 2254(d)(i), federal courts give deference to the state court’s findings unless such findings violate
the “unreasonable application” clause of 28 U.S.C. § 2254(d)(2). Chémbers, 218 F.3d at 363. The

“unreasonable application” clause concerns only questions of fact. Hill v. Johnson, 210 F.3d 481,
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485 (5th Cir. 2000). The resolution of factual issues by the state court is_ presumed to be correct
and will not be disturbed unless the petitioner rebuts the presumption by cleér and convincing
evidence. 28 U.S.C. § 2254(e}(1); Sumner v. Mata, 449 U.S. 539, 550 (198'1')..Absent such
evidence, the presumption of correctness is applied provided tha‘t the state court findings are
evidenced in writing, issued after a hearing on the merits, and are fairly supported b'y the record.
28 U.S.C. § 2254(d); Burden v. Zant, 498 U.S. 433, 436-37 (1991); Williams v. Scott, 35 F.3d 159,
161 (5th Cir. 1994).
ANALYSIS

Rivers challenges his conviction on the following seven grouhds: (1) his trial counsel’s
representation was ineffective; (2) his appellate counsel’s representation was ineffective (3) he
was denied the right to an impartial jury; (4) he was denied a fair trial due té prosecutorial
misconduct; (5) Article 21.02 of the Texas Penal Code is uncoﬁstitutional; 6) the grand jury
proceedings were unconstitutional; (7) and he was denied a fair trial due to judicial impropriety.

I.  Ineffective Assistance of Trial Counsel |

The Sixth Amendment of the United States Constitutioh guaranteeé a crirﬁ_ihal defendant
“reasonably effective assistance” of counsel. Strickland v. Washington, 466 U.S.v6.v68, 687 (1984).
To obtain habeas relief on a claim of ineffective assistance of counsel, the petigior}er must prove
(1) that his counsel’s performance was deficient and (2) that it prejudiced him. Id To satisfy the
first prong of Strickland, a petitioner must demonstrate that “counsel’s representatién féll below
an objective standard of reasonableness.” Id. To prove prejudice under the second prong, a
petitioner must demonstrate a “reasonable probability that, but for counsel’s unpro'f.essiona_l. errors,
the result of the proceeding would have been different.” Id. at 694. “A reasonable probability is a

probability sufficient to undermine confidence in the outcome.” ld. Moreover, a reasonable
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probability “requires a ‘substahtial,’ not just ‘conceivable,” likelihood of a different result.” Cullen
v. Pinholster, 563 US 170, 189 (2011) (quoting Harrington v. Richtner, 562 U.S. 86 (2011)).

Rivérs argues tiiat his trial counsel, Rick Mahler (“Mahler”), Frank Trotter (“Trotter”), and
Mark Barbef (;‘Barber”), rendered ineffective assistance. Rivers lists sixteen grounds for
ineffective a’ss}iste-lgce of trial counsel, but he does not elaborate on the majority of these grounds.
Thus, the undérs-i gnéd vshal.l only address the grounds that Rivers does explain. These grounds are
whether Rifers’s counsel were ineffective for improperly advising Rivers not to testify at trial;
failing to call expert w_ithess_es to vérify Rivers’s child pornography charges; failing to interview
any of thé witnesses Rivéﬁs provided to his counsel; and failing to conduct a reasonable
investigation of his case. ECF No. 27-2 at 30-31.

In respbns;: 'tb thése claims, the State relies on the findings of the state habeas court, ' which
were adopted by fhé TCCA. ECF No. 19 at 10. The state habeas court found that Mahler, Trotter,
and Barber re.\‘/ie\_).ve‘d .evvidcnce, interviewed witnesses on Rivers’s witness list, consulted with
Rivers regul:;xrly_ Béfdre and during trial, and vadequately prepared for trial. /d. at 11. Further, all
three trial 'coun‘s‘evl. subinitted sWom affidavits to the TCCA stating that Rivers admitted to counsel
that he engaged :in sexﬁél acts with the victims. Jd. The TCCA ultimately found that Mahler,
Trotter, énd Barber rendered effective assistance of counsel, and that Rivers failed to show how
he was prejudi'ced by his counéel"s representation. Id. at 13.

Rivers argues that his counsel were ineffective for failing to call expert witnesses at trial.
ECF Né. 27-2 at 31. Specifically, Rivers contends that his counsel should have called expert
witnesses to “refute” his child pornography conviction. Id. at 33. “The Court specifically rejected
the poséibilitY’fﬁat due prqcéss requires that ‘éll competent, reliable evidence must be admitted.””

Pierce v. Thaler, 355 Fed. App’x 784 (5th Cir. 2009) (internal quotations omitted). Here, Rivers
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has failed to produce any evidence or argument as to the specific testimony the proposed expert
witnesses would have been able to provide and that failure is critical to his c‘ase. In light of the
record before the Court and the evidence presented at trial, the undersigned cannot find that
counsel’s failure to call expert witnesses violates his constitutional righté. 'Fiirther, the TCCA
denied relief on the merits on the basis of these findings, and this deciéion is not confrary to federal
law. Accordingly, habeas relief is not warranted on this ground. |

Rivers also argues that his counsel failed to interview ény witnesses on the list he. provided
them. ECF No. 27-2 at 33. According to Rivers, his counsel failed to interview a numBer of alibi
witnesses who were willing to testify that Rivers did not download the ghild pornography on the
laptop that implicated him. Id. The Fifth Circuit “has emphasized that ‘complaints of uncalled
witnesses are not favored, because .the presentation of testimonial évidence_ ‘isra matter of trial
strategy and because allegations of what a witness would have testiﬁéd are vlar.gely 'speculaﬁve.”’
United States v. Cockrell, 720 F.2d 1423, 1427 (5th Cir. 1983) (quoting Buckelew v. UnitedStates,
575 F.2d 515, 521 (5th Cir. 1978)). Moreover, a petitioner making a claim of “ineffective
assistance based on counsel’s failure to call a witness [is required] to denﬁo_ﬁstrate prejudice by
‘nam[ing] the witness, demonstrat[ing] that the witness was available to testify and would have
done so, set[ting] out the content of the witness’s proposed testimony, and show[iﬁg] that the
testimony would have been favorable to a particular defense.”” Woodfox v. Cain, 609 F.3d 774,
808 (5th Cir. 2010) (quoting Day v. Quaterman, 566 F.3d 527, 538 (5th Cir. 2009)). Rivers has
not provided affidavits from the potential witnesses nor any assurance that .théy'would have
appeared at trial had counsel interviewed them. Cockrell, 720 F.2d at 1427 (finding that complaints
of uncalled witnesses are not favored and an affidavit from the witness is necessary to demonstrate

what the witness would have testified at trial). Rather, Rivers merely speculates as to what
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testimonvy‘ he be]‘iévejs those witnesses would have given. See ECF No. 4 at 66. His allegation that
his counéei failed‘vto interview and call a witness, without more, is insufficient to warrant habeas
relief.

Rivers f.u:l“cher ;:ontends thét his counsel was ineffective for failing to conduct an objectively
reasonable inve_sﬁ gation of his case and for advising him not to testify at trial. ECF No. 27-2 at 34.
Accord.ing fo: Riiv'e.rsi, his cpunsel fail_edv to fully investigate and develop all aspects of his defense
because they: '(-i) failed tb properly cross-examine the expert witnesses and victims; (2) failed to
rebut the staté’s expert opiniéns due to the lack of investigation; (3) failed to investigate further
into his ei-Wife’s motive to testify against him; and (4) failed to investigate the alleged fact that
Rivers could ﬁqf hv_év»e doWnloaded at least “2 of 3 of the alleged porn images” because he was out
of town. Id. at 3 0—43 |

Habeaé relief can be warranted on the ground of ineffective assistance of counsel where an
attorney does not éngége in‘ a reasonable amount of pretrial investigation, which at a minimum
requireé couﬁsél"té‘i?ﬁerVieW potenﬁal witnesses and make an independent investigation of the
facts and cirCuxnéténc_e‘s in tHe case. Bryant v. Scott, 28 F.3d 1411, 1415 (5th Cir. 1994) (citing
Nealy v. Cabdnq; 7_64 F.2d 1173, 1177 (5th Cir. 1985)); see also Anderson v. Johnson, 338 F.3d
382, 391 (Stfx Cir. 2903). A 's'trong.indication that counsel performed unreasonably is if counsel
did not intél'viéw eyewifnésses and. alibi witnesses. Bryant, 28 F.3d at 1415. Counsel provides
ineffective 'assisfallce where he relies solely on discussions with the defendant and material
provided by t_h.e prosecution. Anderson, 338 F.3d at 391.

“In .avssvé:s‘ising,'unreasonableness a heavy measure of deference must be applied to counsel’s
judgments. A d_efehdant wﬁo]allegés a failure to investigate on the part of his counsel must allege

with specificity what the investigation would have revealed and how it would have altered the
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outcome of the trial.” United States v. Greén, 882 F.2d 999, 1003 (5th Cir. il 989) (citations
omitted). “Under Strickland, however, a petitioner cannot “simply avl'_lege but must ‘affirmatively
prove’ prejudice.” Wilkerson v. Collins, 950 F.2d 1054, 1065 (Sth Cir: 1 992) (quoting Celestine v.
Blackburn, 750 F.2d 353, 356 (5th Cir. 1984)). “Mere conclusory a]legations in support of a claim
of ineffective assistance of counsel are insufficient to raisev a consﬁtutional issue.’_’ Green v.
Johnson, 160 F.3d 1029, 1042 (5th Cir. 1998). “Absent e.videncie_:in the re.cord,‘_av court cannot
consider a habeas petitioner's bald assertions on a critical issue in his pfo se petitiéﬁ (in state and
federal court), unsupported and unsupportable by anything else contained in ‘;he'record, to be of
probative evidentiary value.” Ross v. Estelle, 694 F.2d 1008, 101 1-1.2 (5th Cir. 1 983); '

The State relies on the state habeas court’s findings that Riyers’s counsél interviewed
potential witnesses, reviewed evidence regarding Rivers’s ex-wife’s motive to implicate Rivers,
consulted with Rivers to prepare for trial, and made the strategié decision not to interview the
victims of the offense. ECF No. 19 at 11-12. The state habeas éourt ultimately fQ_und thét Rivers’s
claims of ineffective assistance of counsel failed because counself,s “overall triél. strategy was
reasonable” and that the amount of trial preparation rendergd in Riversv’s. case does n;ﬁt prove that
his counsel’s performance fell below an objective standard of performance. Id.

Mabhler, Trotter, and Barber all submitted sworn afﬁdavits to the TCCA .céncerning their
representation of Rivers. All three affidavits state that couﬁsel met wifh Rivers on numerous
occasions, that their defense strategy was limited by the fact that Rivers had admi.ttéd to counsel
that he engaged in sexual activities with the victims for several years, that counsel interviewed all
witnesses provided by Rivers%including the alibi witnesses Rivers contends were never
interviewed, and that it was a strategic trial decision not to have Rivers testify at t"rial or bring on

additional experts due to the type of offenses involved in the case. ECF No. 24-10'at 60—138.
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- A “conscious and informed decision on trial tactics and strategy cannot be the basis for
constitutionally'vineffectivé assistance of counsel unless it is so ill chosen that it permeates the
entire trial with ob\}ious‘unfairness.” Green v. Johnson, 116 F.3d 1115, 1122 (5th Cir. 1997)
(quoting G&rlaha’ V.'Maggio, 717 F.2d 199, 206 (5th Cir. 1983)). “[S]trategic choices made after
thorough investigation of law and facts relevant to plausible options are virtually
u11challengegbl¢[.-]” Strickland, 466 U.S. at 690. Rivers summarily argues that his counsel’s trial
strategy was ﬂa'we_d_,— aﬁd thus rendered ineffective assistance of counsel. While the Court must
construe a’ pi‘o se habeas petition liberally, conclusory allegations are insufficient to raise
cognizable,.'claim:s of ineffective assistance of counsel. Miller v. Johnson, 200 F.3d 274, 282 (5th
Cir. 2000);(citing Estellé, 69.4 F.2d at 1012); see also United States v. Daniels, 12 F. Supp. 2d 568,
575 (N.D. .Te>.<f. 1998) (leding that conclusory allegations cannot serve as basis for a claim of
ineffective ass_istance of counsel in a habeas proceeding). In light of the state habeas court’s
findings and co.u_nsel’svswcjrn affidavits, Rivers’s ineffective assistance of counsel claims do not
prove. that his fcouﬁsel’s_ vrep'reséntation fell below an objectively reasonably standard of
performan_ce". Because Riv_er§ has not overcome his burden of establishing how his counsel’s
strategy was so ﬂaw¢d that it prejudiced his case, the undersigned recommends that River’s claims
of ineffective assistance of trial counsel be denied.

IL. Ineffective Assistance.of Appellate Counsel
Rivers a.rgues t.hat hlS appellate counsel, Barber and Dustin Nimz (“Nimz”), were
ineffective for féi'ling to conduct a reasonable investigation into mitigating evidence. ECF No. 27-
2 at 28429. S_peéiﬂ_c’ally, Rivers argues that his first appellate counsel, Barber, made “no contact”
with Rivers durivn g his representation of him on appeal, improperly advised Rivers not to testify at

trial, and failed to advise Nimz-—who replaced Barber as Rivers’s appellate counsel-—on the status
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of the case. Id. at 28. With regard to Nimz, Rivers argues th:at he was unfaﬁiliar with the case,
failed to raise issues on appeal, and missed court ordered deadlines.. ]d. .at 29. :R_iversvconte.nds that
both Barber and Nimz failed to conduct a reasonable investigation chceming the i_ssﬁes on appeal
and, further, failed to consult with Rivers himself. Id. |

In a claim of ineffective assistance of counsel on appeal, a petitioner must demonstrate
both that “counsel’s errors were so serious that counsel was not funqtioniilgfas tﬁe counsel
guaranteed to the defendant by the sixth amendment” and “that the particular lapse v;/as prejudicial,
meaning that there is a reésonable probability that but for the error the ultimate resulf would have
been different.” McCrae v. Blackburn, 793 F.2d 684, 688 (5th Cir. 1986). A reasonabl‘e pfobability
is one sufficient to undermine confidence in the outcome of the appeal. Sharp v. Puckett, 930 F.2d
450, 453 (5th Cir. 1991). The Constitution does not require appellate counsel _fco'_raise every
nonfrivolous ground that might be asserted on appeal. Jones v. Barné;s, 463 U.S. _745, 751 (1983).
“Instead, to be deficient, the decision not to raise an issue must fall--‘below..an objective standard
of reasonableness.”” United States v. Phillips, 210 F.3d 345, v348 (5th Cvir'. 2006) (quoting
Strickland, 466 U.S. at 688). “[A] reasonable attorney has an obli gat'i.on to reseéréh felcvant facts
and laW, or make an informed decision that certain avenues will not prove fruitful. Solid,
meritorious arguments based on directly controlling precedént should be discovered and brought
to the court’s attention.” United States v. Williamson, 183 F.3d 458, 463 (Sth Cir. 1999). To
determine whether appellate counsel was deficient, the Court thus must consider whether the
omitted challenge “would have been sufficiently meritorious such that [the _attdfney] should have
raised it on appeal.” Phillips, 210 F.3d at 348.

Rivers states that neither Barber nor Nimz “performed any _objectiVely reasonably

investigation for [his] appeal.” ECF No. 27-2 at 29. A petitioner who alleges a failure to investigate

10
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on the part of éounsel must allege with specificity what the investigation would have revealed and
how it would héve altered the outcome of the proceeding. Alexander v. McCotter, 775 F.2d 595,
602 (5th Cir.v1985); Gray v. Lucas, 677 F.2d 1086, 1093 (5th Cir. 1982). Conclusory claims are
insufficient to’-'éﬁﬁtle a habeas corpus petitioner to relief. United States v. Woods, 870 F.2d 285,
288 (5th Cir..'1989); Schlang v. Heard, 691 F.2d 796, 799 (5th Cir. 1982). Here, Rivers’s
conclusory allegations that béth .Barber and Nimz failed to properly investigate his case on appeal
do not sufﬁciently specify:Wh'at a further investigation by either Barber or Nimz would have
revealed. Thus‘,.:].lni"ve.rs"s claim bdoes not meet the sepond prong of Strickland, as Rivers does not
argue or provide sufficient support of how the result on appeal would have been different. Because
these claims é._re' c,on'clusdry iﬁ nature, they fail to state a ground upon which habeas relief may be
granted. Estél_le, 694 YF..2d af 1012. Rivers has failed to demonstrate that his counsel’s performance
on appeal was objectively_ unreasonable or that it resulted in prejudice. Therefore, habeas relief on
this ground}_»should be denied. |
I1L Imparﬁai .J.’ury

Riyérs-ax;gues that he was denied the right to a fair and impartial jury because one of the
jurors, Ms. Gree.n (“Greén”), “bécanﬂe ill” and was “admitted to the hospital,” and thus Rivers was
forced to pr0ceed with an eleven-member jury. ECF No. 27-2 at 26. Rivers challenges the state
judge’s deéision to declare Green “disabled” and to proceed with an eleven-person jury. Id. It
appears that Riv_¢rs challe.nges the constitutionality of not having a twelve-person jury. The Sixth
Amendment constitutional guafantée of trial by jury in criminal cases applies to the states through
the Fourteenth Amendment; however, the Sixth Amendment does not prescribe the size of the jury
a state must pro.v'ide fqr a criminal defendant. Duncan v. Louisiana, 391 U.S. 145, 149 (1968). In

Williams v. Florida, the Supreme Court held that a twelve-member jury was not an indispensable

11
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component of the Sixth Amendment jury trial guarantee. 399 U.S. 78, 100 (1970). However, in
Ballew v. Georgia, the Supreme Court held that a jury of fewer than six members.does Violate the
constitutional guarantee. 435 U.S. 223, 239 (1978). |

Article 36.29(a) of the Texas Code of Criminal Procedurevprov_ides “not less than twelve
jurors can render and return a verdict in a felony case.” However, t.hevarticl.e prévides an exception
that if one juror dies or becomes “disabled” before the jury is given its chargg the reinaining eleven
jurors have the power to render a verdict. Tex. Code Crim. Proc. art. 36.29(c); seé Mill;v v. Collins,
924 F.2d 89, 91 (5th Cir. 1991) (finding that the state district court’s inter.p;‘etation of Article
36.29(c) was not subject to review); Moore v. Director, No. 9:12-CV-100, 201 5 WL i0793852,
*4 (E.D. Tex. Aug. 5, 2015) (petitioner was not prejudiced when the.state habeas court excused a
juror from the jury due to a sudden illness). Here, Rivers has failed to show the stéte habeas court’s
finding was contrary to or involved an unreasonable application of c:léa.rly establlished federal law,
or resulted in a decision that was based on an unreasonable det'ermin‘ativo_n of the facté in light of
the evidence presented in the state court proceedings. 28 U.S.C. § 2254(d). .

Further, Rivers argues that juror Luke Oechsner (“Oechsner”) allegedly Iﬂ]éW the victims
and their families, and thus Rivers was denied an impartial jury trial by fhe presence of this juror.
ECF No. 27-2 at 27. In response, the State relieé on the state appellate court ﬁndi_ng, based on the
sworn affidavit submitted by Oechsner and the tesfimony of the witnesses, that it was ‘;implicitly
determined that Oechsner did not know the victims or their fam_ilie.:s."v’ ECF No. 22-18 at 8.

“The Sixth Amendment requires that in all criminal prosecutions, the acchSed_shvall enjoy
the right to a speedy and public trial, by an impartial jury.” Solis v. CockreZZ, 34_2 F.3d 392, 395
(5th Cir. 2003). The Sixth Amendment does not prescribe a specific test a%-to What constitutes

impermissible juror bias. Id. “Bias can be actual or implied; that is, it may be bias in fact or bias

12
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conclusiv.ely presuﬁxed as a matter of law.” McDonough Power Equipment, Inc. v. Greenwood,
464 U.S. 548, 556—57 (1984). Implied bias cases warranting a new trial occur only in “extreme
situations.” Solis, 342 F'.3d‘ at 395. In Uranga v. Davis, the Fifth Circuit recently clarified that the
following inétan‘ces “rise to the level of the extreme situations” to “trigger the application of the
implied biaé db@:fl‘ille:” a juror who is an actual employee of the prosecuting agency, a juror who
isa cloée rélatiifé of one of the participants in the trial, or a juror who was a witness or somehow
involved in the criminal #ransactions. ___.F.3d ;, 2018 WL 3028691, at *4--5 (5th Cir. 2018).
Here, there is no ‘eyidenée m the record that indicates that Oechsner knew any of the victims or
their fafnilies, and-thus Rivér’s’s request for reiief on this ground lacks merit. However, even
assuming arguendo that Oeschne.r knéw the victirﬁs and their families, this alone is not the type of
“extreme siﬁna‘tioﬁ” to warrant habeas relief. Thus, the circumstances of this case do not rise to the
level of the extreme si'tuati‘o.ns that previously have been found to constitute juror bias. Habeas
relief is ﬁbt \A{arra'ntedvon_ tﬁis gréund;
IV. PI;OSCCUVtOvI‘ia.l Miscondict

Rivers 'argues that his constitutional rights were violated due to the misconduct of the
prosecutor at trial. ECF No. 27-2 at 20-21. A claim of prosecutorial misconduct is actionable on
federal habeas reQiew only where the alleged misconduct so infected the trial with unfairness as to
make the respll’ing conviction a denial of due process. Darden v. Wainwright, 477 U.S. 168, 181
(1986). Due process is only violated when the alleged conduct deprived the petitioner of his right
to a fair tri.a’l...}\ trial is“fundam_entally unfair if there is a reasonable probability the verdict might
have been different had the ﬁ'ial been properly conducted. Styron v. Johnson, 262 F.3d 438, 454
(5th Cir. 2001). As a general rule, habeas corpus relief is available for prosecutorial misconduct

only when the prosecutor’s conduct is so egregious in the context of the entire trial that it renders

13
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the trial fundamentally unfair. Darden, 477 U.S. at 181. The conduct must eitherbé so persistent
and pronounced, or the evidence so insubstantial that, but for the remarks, no conv-ictién would
have occurred. Kirkpatrick v. Blackburn, 777 F.2d 272, 281 (Stﬁ Cir. 1 9_85) (per curiam).

Here, Rivers argues that the prosecutor “tainted” the jurors w_itH his “improper éssociation
between Ted Bundy and [Rivers].” ECF No. 27-2 at 24. S;.)eci,ﬁ‘cally, Rivers 'é;'gﬁes that the
prosecutor’s use of PowerPoint to compare him to the notorious murderer Ted Buhdy rendéred his
trial fundamentally unfair. Id. In response, the State argues that Rivérs,failed to. show how the
prosecutor’s trial strategy rendered his trial fundamentally unfair and relies on trial counsel’s
affidavits submitted to the state habeas court, which provided that the examples the brosecutor
used in his PowerPoint presentation were “nothing out of the ofdinéry.” ECF Né. 19 at 28; ECF
No. 24-10 at 67, 87, and 115. Rivers has not shown that the prosecutor’s trial strategy was so
egregious as to render his trial fundamentally unfair. To the extent tﬁat Riyers argﬁes that his
counsel were ineffective for failing to object to the prosecutor’s présehtaticv)vnva._n.d staténlen-ts during
jury voir dire, Rivers fails to show that his counsel's decisions.: notv tb_ ob'ject: .gavie rise to
constitutional violations. See Zafiro v. United States, 506 U.S. 534,.. 5‘4er—41 (1993) (‘_‘.[E]ven if
there were some risk of prejudice, here it is of the type that can be cured»with proper instructions,
and ‘juries are presumed to follow their instructions.””); Johnson v. Cockrell, 306 F.3d 249? 255
(5th Cir. 2002) (finding that counsel is not require to make frivolous‘objeétibhs); Accordingly,
Rivers has failed to show he is entitled to habeas relief on this basis. |

V. Constitutionality of Texas Penal Code Article 21.02

Rivers further contends that Article 21.02 of the Texas Penal Coder is unconstitutional

because the statute “requires 2 or more acts of sexual abuse within a. 30 day or 11.‘]}0!"6 duration of

time,” and thus creates a risk that juries can disagree over which specific acts to use to convict a

14
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defendant of the offense. ECF Nu. 27-2 at 25. Further, Rivers contends that Article 21.02 is the
“only statute in Texas which does not require jury unanimity,” and thus is unconstitutional. Id.

Art>i_cvle 2]1.02 of -t_he.Texas Penal Code provides:

Avp.e_r's_on covluluits'ra'n.r:)ff’ense if: (1) during a period that is 30 or more days in

duration, the person commits two or more acts of sexual abuse, regardless of

whether the acts of. sexual abuse are committed against one or more victims; and

(2) at the time of the commission of each of the acts of sexual abuse, the actor is 17

yeans_qf age or older and the victim is a child younger than 14 years of age.
Tex. Penal Cocle §21 .oz(b).'

RlVClS makes conclusory allegatlons that Artlcle 21.02 “creates a risk where juries can
dnsagree over Wthh specific acts to conﬂlct a defcndant without explaining how the elements of
the offense would cause such- lssueé Conclusory claims are insufficient to entitle a habeas corpus
petmoner to lellef Woods 870 F. 2d at 288. To the extent that Rivers claims that Article 21.02 is
unconstltutlpilaI_'-because it does not require a unanimous jury verdict, the claim fails. There is no
federal c"o‘n'stitut.ionai right to a unanimous jury verdict in state criminal proceedings. Urseti v.
Davis, No l( CV 802 G- BH 2018 WL 2075837 (N.D. Tex. Mar. 19, 2018) (citing Apodaca v.
Oregon,_406’U.S. 404, 406410 (1972)); see also Johnson v. Louisiana, 406 U.S. 356, 359 (1972)
(“We no.te':_at 'th:,e outset ﬂiat this Court has never heldjury unanimity to be a requisite of due process
of law. Indeed the COQIT has more than once expreésly said that ‘[i]n criminal cases, due process
of law is i]dt‘deﬂiféd by a state law . .. which dispenses with the necessity of a jury of twelve, or
unanimity in the verdict’ ”) (citati'ons omitted). Accordingly, habeas relief is not warranted on this
ground.

VI .Gr'a'n.d: Ju ry Pfocéédiugs
Ri.vers -.ﬂu{her contends that the selection of the grand jury that indicted him was

unconstitutional. ECF No. 27-2 at 18. Specifically, Rivers argues that the grand jury selection was
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based on the “pick-a-pal system where a judge would .select a panel of Jury Commissioners who
would then select a panel of grand jurors,” and thus violated his due process. righté_.- Id. Rivers
appears to argue that the grand jury was not selected at randem é_s required under Article 19.01 of
the Texas Code of Criminal Procedure. /d.; Tex. Code Crim. Proc. art. §. i9.01. | '

While Rivers does have a right to have a fair cross-section of the community on panels
from which grand jurors are chosen, Rivers does not plead the elements of a‘f.airlv.cross-section
claim. Duren v. Missouri, 439 U.S. 357, 364 (1979); Paredes v. Quarterﬁvan, 574 F.3d 281, 289
(5th Cir. 2009) (“The fair-cross-section requirement does not guarantee ‘jur[ies] of an‘y. particular

399

composition.’”). Instead, Rivers makes conclusory allegations that the grand jury wés not selected
at random without any supporting facts. “Although pro s'e.habeés.petitiohs must be construed
liberally, ‘mere conclusory allegations on a critical issue are insufficient to raise a constitutional
issue.”” Koch v. Puckett, 907 F.2d 524, 530 (5th Cir. 1990.) (quoti'ng Woods, 870 F.v2'd-a_t 288 n.3);
see Ross v. Estelle, 694 F.2d 1008, 1012 (5th Cir. 1983) (emphasizing that mlerev eonclusory
allegations do not raise constitutional issues in habeas proceedings). Rivers has offel_‘ed no facts or
circumstances that could demonstrate that he is entitled to relief on this greund.
VII.  Judicial Impropriety

In his last claim for relief, Rivers argues that he was deprived'of a fair and iinbartial trial
because the state habeas judge, Judge Bob Brotherton, did not appoint Rivers an _‘atterney, and he
was “forced” to proceed pro se. ECF No. 27-2 at 16. In addition, Rivers states that he filed an
application for a court of inquiry under Chapter 52 of the Texas Code of Criminal Precedure, in

which he alleged Judge Brotherton “committed obstruction, perjury, and Criminal violations.” See

Tex. Code Crim. Proc. art. 52.01. Id. Rivers argues that because he filed the appli’cat'io.n for a court
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of inquiry, that Judge Brotherton was required to “voluntarily recuse himself and/or disqualify
himself fr-oﬁ‘] further act‘ing in the proceedings on remand.” ECF No. 27-2 at 17.

However; as the Statée argues, in general there is “no constitutional right to habeas counsel
in state collateral .pr'oc.eedin_gs exists, so [an inmate] cannot claim a constitutional violation.”
Beazley v. Johnson, 242 F.3d 248, 271 (5th Cir. 2001); Barraza v. Cockrell, 330 F.3d 349, 352
(5th Cir. 2003) '(“[T]here is no é‘onstitutional right to competent habeas counsel.”); see also
Fairman v. Anderson, 188 F.3d 6‘35', 643 (5th Cir. 1999) (“[B]ecause appointment of counsel on
state hab_eag is. AnOt constitution.allvy required, any error committed by an attorney in such a
proceeding ‘ca"n'n_ot be c.onstitutior.lally ineffectivé.”); 28 U.S.C. § 2254(1) (ﬁroviding that the
ineffectiveness ork .inc'omp‘etence.c.)f counsel during state collateral post-conviction proceedings
shall not_be. a g.round for reli¢f). thus,v Rivers’s claim fails on this ground.

Wi'thrwreg_al:‘d to Rivéfs’.s claim that he was denied a fair and impartial tribunal, the
undersigned nétes that Rivéré .simply makes conclusory allegations that Judge Brotherton
“committed ‘obétrUc’tion, perjury, and critﬁinal viélations” without any supporting facts. ECF No.
27-2at16. A vcrinwwina_l defendaﬁt haé the right to a fair and impartial tribunal under the Due Process
Clause. R)'élmfdvon v. Qﬁar*t‘enngn, 537 F.3d 466, 474 (5th Cir. 2008) (citing Bracy v. Gramley,
520 U.S.:899: (1997)). A defendant is entitled to a fair trial before a judge with no actual bias
against tﬁe d.efcndanti or interest in the outcome of the particular case. /d. Judicial bias is not easily
establishéd, and courts pi'esu1ne that a judge has properly discharged official duties. Id. General
allegations of judicial bias are insufficient to establish a constitutional violation. Id. Courts have
found congitﬁtionally in‘tolqrable bias only in éxtreme cases. Aetna Life Ins. Co., 475 U.S. at 821,
822 (1986) ('ﬁ.‘nding that, .fo‘r the requisite extreme case, a party must show a judge has a “direct,

personal, substantial, pecuniary interest in reaching a conclusion against him in his case.”). Rivers
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has not presented any evidence that Judge Brotherton Bad a pefsonal, substantial, c;r.vpecuniary
interest in his case, and Rivers certainly has not offered any evidence thatl'shows an exfreme case
where there was a probability of bias that was so high that it was cé'nstitutionally intolérable.

Further, Rivers argues thét Judge Brotherton was requiredvto recuse himself after Rivers
filed the request for a court of inquiry under Chapter 52 of the Texas Code of Crimvi.nal Procedure.
ECF No. 27-2 at 16. Chapter 52 allows a district judge to requést the appﬁintment of another judge
to conduct a court of inquiry if the judge finds that probable cause exists to be]i»eve an offense has
been committed. Tex. Code Crim. Proc. art. 52.01(a). Nothing in Chapter 52 indicates that Judge
Brotherton was required to recuse himself based oﬁ Rivers’s appli.cz.atiqn for a'_coﬁl;t of inquiry.

To the extent that Rivers argues that the state trialjudg‘é féiled to file any addit101jél findings
and conclusions after the case was remanded by the TCCA, Rivers’s cléim lack's merit. In its
review of Rivers’s habeas application for the second time, the TCCA vexpressly stated: - -

On October 5, 2016, we remanded these applications for a response from ‘couﬁsél

and findings of fact and conclusions of law from the trial court. On remand, counsel

filed affidavits in response to Applicant's claims, and the trial court entered findings
of fact and concluded that counsel were not ineffective. We agree.

Ex parte Rivers, Nos. WR-84,550-01 & 84,550-02, 2017 WL 338091 (Tex. Crim: App. June 7,
2017). Thus, Rivers’s claim that Judge Brotherton failed to follow the 'p‘rovcedures and
recommendations of the TCCA by not filing any findings of fact .is -simpily-fa.]se; Accbrdingly,
habeas relief is not warranted on these grounds.
| Conclusion
Because Petitioner has not shown that he is entitled to‘ hab'eaﬁ relie.f,‘. tI]é undersigned
RECOMMENDS that Petitioner’s Amended Petition for Writ of Habéas Corpué (I‘SC‘F No. 27) be

DISMISSED with prejudice.

18
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A copy of this Filldingé, Conclusions, and Recommendation shall be served on all parties
in the manner 'pri(v)\‘/ided by law. Any pafty who objects to any part of this Findings, Conclusions,
and Rec‘ommvendation m-u.s‘t file specific written objections within fourteen days after being served
with a copy. See 28_»U.é.C. § 636<b)(1)(B) and Fed. R. Civ. P. 72(b)(1). In order to be specific, an
objection m‘ust. icienti%y the speéiﬁé finding or recommendation to which objection is made, state
the basis for L.h'e o_bjeétidn], and specify the place in the magistratejudge’s Findings, Conclusions,
and Recommehdati'c')n‘ _whe're"' tﬁé disputed detefmination is found. An objection that merely
incorpo’rg’tes by rvefe-renc’é cl>_'r vr'efer’sv-to the briefing before the magistrate judge is not specific.
Failure fo file speCRﬁc writtéh objecﬁohs will bar the aggrieved party from appealing the factual
findings and Ie al conclusnons of the magistrate Judge that are accepted or adopted by the district
court, except upon érounds of plam error. See Douglass v. United Services Auto. Ass’n, 79 F.3d
1415, 1417 (5th Cir. 1996).

‘Signed July 27, 2018.

MKM()A

Hal R. Ray, Jr.
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT
* FOR THE NORTHERN DISTRICT OF TEXAS
WICHITA FALLS DIVISION

DANNY RICHARD RIVERS,
Petitioner,

V.

: Civil Action No. 7:17-cv-124-O-BP

LORIE DAVIS, Director,

Texas Department of Criminal Justice,
Correctional Institutions Division,

: Respon’dent; -

ORDER ACCEPTING FINDINGS, CONCLUSIONS, AND RECOMMENDATION
| OF THE UNITED STATES MAGISTRATE JUDGE

Thisv i.s a habeas ac:ti_on broﬁght pursuant to 28 U.S.C. § 2254 in which Petitioner challenges
the validi;cy of his 2012 cérivicﬁons for continuous sexual abuse of a young child, indecency with
a child by'exp(;sﬁre, .indecenéy witﬁ a child by sexual contact (two counts), and possession of child
pornography (two co_ul‘its).‘ See_ 'Tri.al.Couiv'tr Judgments, ECF No. 22-10 at 231-48 (Bates Stamped
225-42). _ The Unifed . States | Magistrate Judge entered his Findings, Conclusions, and
Recomfneﬁdati on anhICh hé recbr_.rirrvlendsvthat the peﬁtion be denied. See ECF No. 38. Objections
were ﬁléd byv Petitioner.v' ECF No.- 43. The diStfict court reviéwed de novo those portions of the
proposed Findings, Coﬁcluéions, and Recommendétion to which objection was madé, and reviewed
the remaining pfo’poé_ed .Findings, Conclusions, and Recommendation for plain error. Finding no
error, lam of t.hC opinion that the findings of fact, conclusions of law, and reasons for denial set forth
in the Magistratc J‘u.dge s Recommendation are correct and they are hereby adopted ahd incorporated

by reference as the Findings of the Court with the following exceptions:
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In his objections, Petitioner states that he is not confined in the Alired Unit jn Iowa Park,
Texas. Rather, he is confined in the McConnell Unit in Bée;ille,-Teé(_as. Based ‘on; Petitioner’s
statement and on the return address on the envelope in which his 6Bjections were subrrﬁtted, the
Clerk of Court shall update Petitioner’s address on the- docke; s_heef to reﬂect that_ he has moved to
the McConnell Unit.

Petitioner challenges the Magistrate Judge’s factuai detenhinatién thatvn(.) affidavits were
produced to support Petitioner’s claim of ineffective assistance of counsel folr féiluré to call
additional defense witnesses. Petitioner is correct in that he .ﬁ}e>c'1‘t_l'1re.e afﬁdav-its in VSL.lp.porf of this
claim; the affidavits of Antonio Dino Fernandez, Misty Rodd-Finley; and Danny R. Ri\?ers, Sr. See
Petitioner’s Exhibits, ECF No. 27-3 at 9-11. These a.fﬁdévits were also ﬁled.in the state habeas
proceeding and were before the Texas Court of Crifninal Appeéls. .See ECF No. 23-3 at 3-5; ECF
No. 23-12 at .2. The state habeas court reviewed the affidavits of Petitioner’s attorneys finding them
to be reliable and credible. See ECF No. 25-22 at 79-87. Sucﬁ 'éredibility determinati oﬁ s by the state
habeas court must be afforded deference. See Carter v. Collins; 91-8>Fi.v2_d 1198, 202 (Sth Cir. 1990)
(“a state court may evaluate an ineffective assistancé of coﬁnsel claim by making credibility
determinations based on affidavits submitted by the petitioper ‘and‘ the attorney”). F indings of fact
made by a state court on competing affidavits regarding a claim of iﬁeffective gssistanc’e pf counsel
must be presumed correct unless the petitioner presents clear and cbnvinc_ihgfcvidiéx'lce to the
contrary. See Gregory v. Thaler, 601 F.3d 347,2010 WL 1010598, at *4 (5th Cir.201.0); 28 U.S.C.

§ 2254(e)(1). Petitioner has offered no evidence other than the same affidavits that weré_ before the
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Court of Criminal Appeals._‘ | Therefore, the credibility determinations made by the state habeas court
must be __aff()rd_éd dgferéﬁcc. , C(v)lemanvv.. Quarterman, 456 F.3d 537, 541 (5th Cir. 2006).
For the f()rcgoing réasons, the petition for writ of habeas corpus is DENIED.

SO ORDERED this 17th day of September, 2018.

b

eed O’Connor
~ UNITED STATES DISTRICT JUDGE

! The Court of Cfiminal Appeals’ written order denying state habeas relief is located at ECF
No 24-13 in the instant case, and at Ex parte Rivers, Nos. WR-84,550-01 & 84,550-02, 2017 WL
3380491 (Tex. Crim. App. June 7, 2017).
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"IN THE UNITED STATES DISTRICT COURT
- FOR THE NORTHERN DISTRICT OF TEXAS
o WICHITA FALLS DIVISION

DANNY RICHARD RIVERS,
. | Petitionér,’_

\A
Civil Action No. 7:17-cv-124-O-BP
LORIE DAVIS, Director,

Texas Department of Criminal Justice,
Correctional Institutions Division,

LoD DD O U LD LD LD M S D L

N Res'pon'(.ient.-
| | JUDGMENT
This action came on for consideration by the Court, and the issues having been duly
considered and é decision duly r_éndéréd,
Itis ORDERED,ADJ UDGED, and DECREED that the petition for writ of habeas corpus
is DENIED. | |

SIGNED this 17th aay of September, 2018.

eed O’Connor
UNITED STATES DISTRICT JUDGE
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Anited States Court of Appeals
- for the FFifth Circuit

No. 18-11490

DANNY RICHARD RIVERS,
Petitioner— Appellant,
versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

Appeél from the United States District Court
for the Northern District of Texas
USDC No. 7:17-CV-124

ON PETITION FOR REHEARING
- AND REHEARING EN BANC

Before RICHMAN, Chief Judge, and CosTA and Ho, Circust Judges.

PER CURIAM:

The petition for panel rehearing is DENIED. Because no member
of the panel or judge in regular active service requested that the court be
polled on rehea_ring en banc (FED. R. App. P. 35 and 5TH CIR. R. 35),
the petition for rehearing en bancis DENIED.
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United States Court of Appeals

FIFTH CIRCUIT :
OFFICE OF THE CLERK

LYLE W. CAYCE . . i . TEL. 504-310-7700
CLERK ) . - 600 S. MAESTRI PLACE,
) Suite 115
" NEW ORLEANS, LA 70130

August 12, 2022
MEMORANDUM TO COUNSEL OR PARTIES LISTED. BELOW:
No. 18-11490 Rivers v. Lumpkin - '
USDC No. 7:17-Cv-124

Enclosed is an order entered in this case.

Sincerely,

LYLE W. CAYCE, Clerk
By: '

Liéa E. Ferrara, Deputy Clerk
504-310-7675 o

Mr. Danny Richard Rivers
Ms. Jennifer Wissinger



