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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner, Jayson Montgomery, respectfully prays that a writ of certiorari
1ssue to review the judgment below.



QUESTION PRESENTED
To convict a defendant of violating the anti-kickback statute, is the
government required to establish that the accused intended to engage in unlawful
conduct?
In this matter, arising from alleged healthcare fraud, conspiracy, and
violations of the anti-kickback statute, the courts below found intent based on an
objective, not subjective, intent standard. Regarding a provision similar to healthcare

fraud prohibitions, this Court recently determined in Ruan v. United States, 213 L.

Ed. 2d 706, 142 S. Ct. 2370 (2022) that the government must prove subjective intent
to commit an unlawful act in order to sustain a conviction under the Controlled

Substances Act. The prior rulings in this case, then, are in clear conflict with Ruan.

PARTIES TO THE PROCEEDING

Petitioner Jayson Montgomery was one of several defendants in this matter. Along
with him, the parties to the proceedings below were Jerry Wayne Wilkerson, Billy
Hindmon, Kasey Nicholson, and Michael Chatfield, each of whom are seeking relief
from this Court, and the Respondent is the United States. There are no corporate

parties requiring a disclosure statement under Supreme Court Rule 29.6.

STATEMENT OF RELATED PROCEEDINGS
Sixth Circuit: United States v. Jayson Montgomery, No. 20-5891 (Judgment
Entered Jun. 29, 2022); United States v. Billy Hindmon, No. 20-5897 (Judgment
Entered Jun. 29, 2022); United States v. Kasey Nicholson, No. 20-5920 (Judgment

Entered Jun. 29, 2022); United States v. Michael Chatfield, No. 20-5946 (Judgment



Entered Jun. 29, 2022); United States v. Jerry Wilkerson, No. 20-6010 (Judgment
Entered Jun. 29, 2022).

United States District Court for the Eastern District of Tennessee: United
States of America v. Jerry Wayne Wilkerson, Michael Chatfield, Kasey Nichols(;n,
Billy Hindmon, and Jayson Montgomery, No. 1:18-¢r-00011-1 (Judgment Entered Jul
31, 2020 (Wilkerson), Jul. 30, 2020 (Chatfield, Nicholson), Jul. 22, 2020 (Hindmon),

Jul. 17, 2020 (Montgomery)).
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INTRODUCTION AND SUMMARY OF ARGUMENT

As just noted, each of the individuals mentioned above are Petitioners before
this Court. Unlike the other defendants, however, Mr. Montgomery was only
convicted of two counts of violating the anti-kickback statute, 42 U.S.C.A. § 1320a-
Tb(b} (West). He was acquitted, meanwhile, on thirty counts, including charges of
healthcare fraud, conspiracy, mail fraud, and wire fraud. Although matters involving
the other Petitioners are related to Mr. Montgomery, this Petition focuses on the facts
and law that apply to the two kickback counts upon which he was convicted.

With regard to this Petitioner, neither court below specifically identified the
illegal conduct in which he had supposedly engaged. Mr. Montgomery did not have
the subjective intent to engage in unlawful conduct. At the trial level, the district
court did not find that the Petitioner had a subjective intent to engage in unlawful
activity. The Sixth Circuit affirmed his convictions but in effect developed a different
theory of liability, stating conclusions not relevant to Mr. Montgomery and
referencing the alleged conduct of others to infer that he acted with the requisite
intent.

These rulings conflict with precedent from this Court and create a split among
the circuits. In Ruan, 213 L. Ed. 2d 706, issued after the Sixth Circuit’s decision in
this case, this Court held the government must establish that a defendant
subjectively intended to engage in unlawful conduct. The present case stands in
contrast, as the district court assumed that Mr. Montgomery “must have known” after

a time he knew he was acting wrongfully. In turn, the Sixth Circuit essentially



applied an objective intent test and inferred intent—neither court found that this
Petitioner had the subjective intent to commit unlawful acts as required under Ruan.

Moreover, the decision of the Sixth Circuit creates a circuit split. The First,
Second, Fifth, and Eleventh circuits have agreed that the government must establish
that the defendant knew that his or her actions were fraudulent or unlawful to be
convicted of healthcare fraud or related offenses, such as the anti-kickback statute.
See, e.g., United States v. Nora, 988 F.3d 823, 830 (5th Cir. 2021) (holding that
defendant must have “acted with ‘bad purpose™ in carrying out his responsibilities;
he must have understood his actions to be fraudulent or unlawful to be convicted);

United States v. Nerey, 877 F.3d 956, 969 (11th Cir. 2017) (explaining that “willfully”

under the anti-kickback statute means “with the specific intent to do something the

law forbids, that is with a bad purpose”); United States v. Troisi, 849 F.3d 490, 494

n.8 (1st Cir. 2017) (“willfulness’ is normally understood to encompass ‘specific intent,’
and both terms require a finding that the defendant acted with a purpose to disobey

or disregard the law, rather than by ignorance, accident, or mistake”); see also Pfizer

Inc. v. United States Dep't of Health & Hum. Servs., 42 F.4th 67, 77 (2d Cir. 2022),

cert. denied sub nom. Pfizer Inc. v. Dep't of H&HS, No. 22-339, 2023 WL 124415 (U.S.

Jan. 9, 2023) (explaining that “willfully” as used in the anti-kickback statute means
“a voluntary, intentional violation of a known legal duty”; the willfulness element is
meant “to avoid punishing ‘an individual whose conduct, while improper, was
inadvertent”-—"the [anti-kickback statute] does not apply to those who are unaware

that such payments are prohibited by law and accidentally violate the statute.”). The



Fifth Circuit, meanwhile, seems to be at odds with itself, having previously held that
such specific intent is not necessary. See United States v. St. Junius, 739 F.3d 193,
204 (5th Cir. 2013) (not requiring subjective intent to commit an unlawful act and
instead requiring only a showing only that defendant “willfully committed an act that
violated the” law).

Such examples evidence that the issue presented is both important and
recurring. Consistent with the determination of this Court as stated in Ruan, 213 L.
Ed. 2d 706, it is critical that the accused are held criminally liable only where the
requisite intent is established. It is also essential that the intent standard is
uniformly applied, making this case an appropriate instrument for addressing the
question presented. Accordingly, this Court should grant certiorari and review this
matter further.

OPINION BELOW
The opinion of the United States Court of Appeals for the Sixth Circuit is
unpublished and appears in Petition as Appendix A. United States v. Montgomery,
No. 20-5891 (6th Cir. 2022). (Pet. App. A).
The Order denying Mr. Montgomery’s subsequent petition for rehearing en
banc was filed August 25, 2022, and is included as Appendix B to this Petition. (Pet.

App. B).



JURISDICTION

On June 23, 2022, the Court of Appeals for the Sixth Circuit entered its ruling
affirming the district court. United States v. Montgomery (20-5891, 6th Cir, 2022).
(Pet. App. A). That court denied a rehearing on August 25, 2022 (Pet. App. B). The
time to file this Petition was extended through January 20, 2023, by an order of this
Court. No. 22A433 (U.S.). Jurisdiction is invoked under 28 U.S.C.A. § 1254(1) (West).

STATUTE INVOLVED

The anti-kickback statute provides:

(1) Whoever knowingly and willfully solicits or receives any
remuneration (including any kickback, bribe, or rebate) directly or
indirectly, overtly or covertly, in cash or in kind--

(A) in return for referring an individual to a person for the
furnishing or arranging for the furnishing of any item or service for
which payment may be made in whole or in part under a Federal
health care program, or

(B) in return for purchasing, leasing, ordering, or arranging for or
recommending purchasing, leasing, or ordering any good, facility,

) service, or item for which payment may be made in whole or in part
under a Federal health care program, shall be guilty of a felony and
upon conviction thereof, shall be fined not more than $100,000 or
imprisoned for not more than 10 years, or both.

42 U.S.C.A. § 1320a-7b(b).

STATEMENT OF THE CASE

A. Trial Court Procedural History

1. Pretrial matters
The indictment in this case charged Mr. Montgomery in 32 counts with
conspiracy to commit health care fraud; wire fraud; health care fraud; conspiracy to

commit money laundering, mail fraud, wire fraud, and health care fraud; and receipt



of illegal remuneration in violation of the Anti-Kickback statute, 42 U.S.C.A. § 1320a-
7b(b)(1). (Second Amended Third Superseding Indictment, R. 300-1, PageID #2018).

Each of the defendants waived the right to trial by jury, and the trial court
approved these waivers in an order entered September 10, 2013 (Waiver of Right to
Trial by Jury, R. 250, PagelD #1308-1310). The case proceeded as a bench trial as to
all counts against each defendant.

2. Trial proceedings

Numerous witnesses and thousands of pages of exhibits were offered into
evidence during the trial which spanned 21 days. At the close of the government’s
proof, each of the defendants moved under Fed. R. Crim. P. 29 for a judgment of
acquittal, but the trial judge reserved ruling on such motions. (Minutes of Trial Day
14, R. 319, PagelID #3106; Tr., R. 377, PagelD ##6911-6935). The lower court entered
an order on November 6, 2020, which only reflects that the ruling on Mr.
Montgomery’s acquittal motion was reserved without any findings. (Order, R. 337,
PagelD ## 3982-3940).

Upon completion of proof offered by other defendants, Mr. Montgomery
renewed his oral Rule 29 motion at the close of the defense proof. Again, however, the
trial court’s ruling on the motions was reserved. At that time, the trial judge stated
only “My ruling remains the same as to Mr. Montgomery's motion as reflected in my
November 6th order.” (Minutes of Trial Day 18, R. 345, PagelD #3951; Tr., R. 382,

PagelD ##7635-7636).



After both sides, the Government and the defendants gave notice under Fed. .
R. Crim. P. 23(a)(c) requesting that the trial court not be required to issue written
findings of fact and conclusions of law. (Rule 23 Notices; R. 349, 350, PageID ##3971,
3972). Accordingly, the trial court directed on November 25, 2019, that the parties
submit proposed findings and facts and conclusions of law. This same order set final
arguments for February 5, 2020. (Order, R. 364, PageID #5163).

3. Bench Ruling

No order was entered regarding Mr. Montgomery’s motion for judgment of
acquittal prior to or after the final arguments. Rather, the trial court rendered its
judgment from the bench on March 4, 2020, using a verdict form as would be
employed in a jury trial. The lower court acquitted Mr. Montgomery on thirty of the
thirty-two charges against him, which indicates a lack of intent to do harm on his
part; however, despite this conclusion by the trier of fact, Montgomery was convicted
on two counts (Counts 166 and 167) charging him with violating the anti-kickback
statute based on his receipt of funds for his part in the enterprise. (Verdict Form, R.
409, PagelD ## 8318-8365).

4. Sentencing Hearing
The sentencing hearing for Mr. Montgomery followed on July 15, 2020.
Although the Rule 23 notices relieved the trial court from issuing written findings of
fact and conclusions of law, the trial judge literally stated on the record why he found
Mr. Montgomery guilty of the kickback violations:
THE COURT: well, you know, and, by the way, I have a unique position here

of having been the trier of fact, and I had to make, many, many subtle and
nuanced decisions about what I thought was, you know, everybody’s state of
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mind. And I might as well, you know, at the risk of going “behind the verdict”
state them here. But what I want to do, what I’'m really trying to do is just
make a record and then make the findings that I need to make...

(Sentencing, R. 545, PagelD#36-37).

THE COURT: Let me tell you what's sort of on my mind, and let you more
specifically address this. I certainly agree with you that of all of the defendants,
Mr. Montgomery got to this game later than anyone. Okay? And by virtue of
the verdict that I rendered, I concluded that Mr. Montgomery did not have
sufficient knowledge early, early enough to persuade me beyond a reasonable
doubt that he had full, the knowledge that most of the others -- he certainly
didn't have the knowledge of Wilkerson. He certainly didn't have the
knowledge of Chatfield. And he certainly didn't have the knowledge of
Hindmon, in my view, about how this whole thing worked. But I did conclude,
and this is why I convicted him of the counts I convicted him of, that at some
point he became familiar enough with what was going on here that he beyond a
reasonable doubt in my opinion knew or at least should have known that what
was going on here was fraudulent.

(Sentencing, R. 545, PagelD #39-40). (Italics added).
Later in the hearing the trial court added the following:

THE COURT: ...Mr. Montgomery, by the way, let me just say, let me make an
observation in front of him and his family. I think that Mr. Montgomery is
someone who got involved in this scheme pretty late in the game here. I do
believe that at least at first he may not have fully understood what was going
on. I do, by virtue of my verdict, I did conclude that at some point he must have
known, should have known or must have known what was going on was illegal.
But I think he got in over his head. And I think that he made a series of poor
choices after that. So, I mean, you know, at any rate, go ahead. I'll make an
observation about how I'm thinking about Mr. Montgomery.

MR. HOBBS: Right.

THE COURT: So, I don't think -- and I believe he probably knows now he made
-- he got in over his head and made some poor choices, though, I suspect he's
going to endeavor to try to avoid that in the future...

(Sentencing, R. 545, PagelD #54). (Italics added).
It is noteworthy that, in recognizing the Petitioner did not have “sufficient

knowledge” early in his involvement in this matter, the trial court failed to recognize



that the payments received by Mr. Montgomery also came “early” in that
involvement. This was a clear indication of a lack of wrongful intent on the part of
the Petitioner.

The trial judge then entered a judgment sentencing Mr. Montgomery to a term
of imprisonment of twenty-four months. (Judgment, R. 494, PagelD ##10316-10322).
At the same time, however, the trial court stated that this is “a case that needs to be
appealed.” See Montgomery Sentencing Tr., R. 545, PagelD #11221-22; see also Order
Granting Joint Motion for Bond Pending Appeal, R. 573, PagelD #11961 (court
observing that “some of the issues presented in this case—and on which the Court
made rulings—required it to make judgments with which jurists of reason could
differ”).

B. Appeal Process

Mr. Montgomery filed his notice of appeal on July 29, 2020. (Notice of Appeal,
R. 509, PagelD #10566). The matter was fully briefed by all parties, In fact, an Amicus
Curiae brief addressing the mens rea requirement in cases of this sort was also
submitted by the National Association of Criminal Defense Lawyers. (Doc. 22).

Oral argument was received by the appellate court and consideration began.
On June 23, 2022, the Sixth Circuit issued an opinion affirming the Petitioner’s
convictions on the two anti-kickback counts. (Pet App. A). Notably, repeated
references to the alleged activities of the “defendants’ were made in the opinion even
though Montgomery himself was acquitted by the lower court on thirty counts of

committing any form of fraud, any conspiracy, or any money laundering.



On August 8, 2022, the Petitioner and the other defendants filed a petition
for panel rehearing and en banc rehearing. On August 25, 2022, the Sixth Circuit
denied that petition. (Pet.App.B). On November 10, 2022, Justice Kavanaugh

extended the time to file this petition until January 20, 2023. No. 22A433 (U.S.).

REASONS FOR GRANTING THE PETITION

I. The Lower Court Decisions Conflict with Precedent from This Court
Requiring a Showing of Subjective Intent

This Court has determined the government must establish that a defendant
had the subjective intent to engage in unlawful conduct. The rulings of the courts
below, however, conflict with that requirement. At the time the Sixth Circuit
determined the Petitioner’s appeal, it was already settled law that the government
had to prove that a defendant acted “knowingly and willfully” to sustain a conviction.

See Bryan v. United States, 524 U.S. 184, 191-92, 118 S. Ct. 1939, 141 L. Ed. 2d 197

(1998) (“[T]o establish a ‘willful’ violation of a statute, ‘the Government must prove
that the defendant acted with knowledge that his conduct was unlawful.”) (quoting

Ratzlaf v. United States, 510 U.S. 135, 137, 114 S. Ct. 655, 126 L. Ed. 2d 615 (1994)).

After the issuance by the Sixth Circuit of its ruling, this Court decided Ruan,
clarifying that “knowingly and intentionally” is a subjective standard. That case
involved licensed doctors convicted of violating the Controlled Substances Act, which
makes it unlawful “except as authorized . . . knowingly and intentionally to”
distribute a controlled substance. 21 U.S.C.A. § 841 (West). The defendant had

requested a jury instruction requiring the government to prove he subjectively knew



that his prescriptions fell outside the scope of his prescribing authority, but the court

rejected the request. The Eleventh Circuit affirmed. 142 S. Ct. at 2375-786.

Review by this Court resulted in reversal, as it was held that the “kmowingly
and intentionally” language of the statute applied to the “except as authorized”
language. This required the government to prove that “a defendant knew or intended
that his or her conduct was unauthorized.” Id. at 2376. This Court reasoned that there
1s “a longstanding presumption, traceable to common law, that Congress intends to
require a defendant to possess a culpable mental state.” Id. at 2377. A specific mens
rea requirement, it was noted, “helps to diminish the risk of ‘overdeterrence,’ i.e.,
punishing acceptable and beneficial conduct that lies close to, but on the permissible
side of, the criminal line.” Id. at 2378. Moreover, the penalty for a violation of the
statute can be severe, counseling in favor of a strong scienter requirement. Id.
Through Ruan, then, this Court clarified that where a criminal statute requires
knowing and intentional conduct, the government must prove that a defendant

subjectively knew he was acting unlawfully. Id. at 2382.

Since Ruan, this Court has granted certiorari, vacated lower court decisions,
and remanded a number of cases considering the principles gleaned from that case.

See, e.g., Henson v. United States, No. 21-6736 (2021), 142 S.Ct. 2901 (2022)

(involving the government’s required showing to convict a defendant under the
Controlled Substances Act); Mencia v. United States, 213 L. Ed. 2d 1112, 142 S. Ct.
2897 (2022)(2022) (involving the proper mens rea required to overcome a good faith

defense under the Controlled Substances Act); United States v. Couch, No. 20-7934
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(2021), 142 S.Ct. 2895 (2022) (involving whether jury instructions properly explained

the mens rea required to convict a defendant under the Controlled Substances Act);

Naum v. United States, 213 L. Ed. 2d 1108, 142 S. Ct. 2893 (2022)(2022) (involving
whether the government only needs to show that a prescription was prescribed
“outside the usual course of professional practice” to convict a defendant under the

Controlled Substances Act).

Hofstetter v. United States, 143 S. Ct. 351 (2022), another case where the

Court granted certiorari, the decision of the Sixth Circuit was vacated and the case
remanded. The defendant in Hofstetter was a business manager and not a medical
professional. The issue was whether the lower courts had properly focused on her
subjective belief to find criminal liability as required by Ruan. Notably, the case also
involved allegations that a defendant wrote unnecessary prescriptions for
compounded pain creams, similar to assertions made against certain of Mr.
Montgomery’s codefendants. See Reply Brief of Appellant, Case No. 20-6428 at *1
(6th Cir. Nov. 4, 2021). The district court instructed the jury that the requisite intent
could be inferred if the defendant had deliberately blinded herself to the existence of
a fact (an inference not unlike the one made by the trial judge in Mr. Montgomery’s
situation). The petitioner in Hofstetter stated that the government spent a great deal
of time talking about allegations of theft, gambling, and other nefarious alleged
conduct to create an objective image of intent (again, not unlike the tactic of the
government employed against Montgomery by overstating the acts of others).

Conceding this argument, the United States agreed in its response that the Court
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should grant the petition for writ of certiorari, vacate the decision below, and remand

the case for further consideration in light of Ruan.

In the present Petitioner’s case, the anti-kickback statute requires the
government to prove the following beyond a reasonable doubt: (1) the defendant
received remuneration, (2) in return for ordering a good or item paid for through a
government health care program, and (3) acted knowingly and willfully. Id.; See U.S.
ex rel. McDonough v. Symphony Diagnostic Servs., Inc., 36 F. Supp. 3d 773, 777 (S.D.
Ohio 2014). The burden on the government has also been described as requiring proof
beyond a reasonable double that a defendant (1) knowingly and willfully (2) solicited,
recetved, offered, or paid “any remuneration” directly or indirectly (3) “to induce a
person to refer individuals” or in return for referring individuals for the furnishing of

medical services, (4) paid for by a federal health care program. United States v.

Choudhry, 262 F. Supp. 3d 1299, 1307 (M.D. Fla. 2017).

What is criminal under the anti-kickback statute, then, is a “knowing and
willful” receipt of remuneration “in return for referring an individual” to another for
services or items paid for by a federal health care program. 42 U.S.C.A. § 1320a-7b(b).
Under Ruan, this statute requires a showing of the Petitioners’ subjective intent.

The requirement that the government must demonstrate Mr. Montgomery
acted “knowingly and willfully” requires proof beyond a reasonable doubt that he
knew his acts constituted wrongdoing. See, United States v. Starks, 157 F.3d 833,
838-39 (11th Cir. 1998) (To violate the statute, a defendant must “act with knowledge

that his conduct was unlawful.”). Put another way, the Government must
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demonstrate that Mr. Montgomery actually knew that his actions at issue were

fraudulent. See, United States v. Gonzalez, 834 F.3d 1206, 1214 (11th Cir. 2016);

(“[IIn a health care fraud case, the defendant must be shown to have known that the

claims submitted were, in fact, false.”), citing United States v. Medina, 485 F.3d 1291,

1297 (11th Cir. 2007). As noted by the trial court, the Petitioner “did not have
sufficient knowledge early” but became “familiar enough with what was going on
here” that he “should have known that what was going on here was fraudulent.”
(Sentencing, R. 545, PagelD #39-40). Determining what the Petitioner should have
known, however, is the application of an objective rather than subjective standard of
acting knowingly and willfully.

The inclusion of the language “knowingly and willfully” has significance. This
intent element means that the defendant must have had the purpose to commit a
wrongful act “and knew that his conduct should be so characterized.” United States
v. Neufeld, 908 F. Supp. 491, 497 (S.D. Ohio 1995) (which compares the specific intent
to disobey law requirement of the Ninth Circuit with the finding of another district
court that a defendant need only have known his conduct should be characterized as
wrongful and had the purpose to commit a wrongful act).

Accordingly, “willful conduct” prohibited by the anti-kickback statute refers to
acts “committed ‘voluntarily and purposely, with the specific intent to do something
the law forbids, that is with a bad purpose, either to disobey or disregard the law.”

Nerey, 877 F.3d at 969 (quoting United States v. Vernon, 723 F.3d 1234, 1256 (11th

Cir. 2013)); see also Robert Wood Johnson Univ. Hosp., Inc. v. Thompson, No.
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CIV.A.04-142(JWB), 2004 WL 3210732, at *7 (D.N.J. Apr. 15, 2004) (“corrupt’ intent
1s a requirement to prove a violation of that law.”); Feldstein v. Nash Cmty. Health

Servs., Ine., 51 F. Supp. 2d 673, 681 (E.D.N.C. 1999) (“evidence of a corrupt intent is

necessary to prove a violation of the [anti-kickback] statute.”).
What are indications of intent sufficient to establish a violation of the anti-

kickback statute? In United States v. Crane, 781 F. App'x 331 (5th Cir. 2019), the

Fifth Circuit considered what indications of intent are needed to establish a kickback
violation. That court found sufficient evidence the defendant “knowingly and
willfully” received kickbacks where, in addition to confessing to the receipt of
payments for patient referrals, he admitted knowing that what he had done was
wrong. In fact, the defendant’s guilty knowledge was establisiled through evidence

that he insisted on being paid in cash and meeting at McDonald’s rather than at a

hospital. Crane, 781 F. App'x at 333—34. See United States v. Tooker, 957 F.2d 1209,

1217 (6th Cir. 1992), as amended on denial of reh'g (May 8, 1992) (finding evidence

of efforts to conceal transaction suggested defendant knew actions were wrong);

United States v. Gibson, 875 F.3d 179, 188 (5th Cir. 2017)(sufficient evidence of intent

where recruiter described it as an “illegal deal” involving cash paid “under the table”).

Likewise, in United States v. George, 900 F.3d 405 (7th Cir. 2018), the Seventh

Circuit held that the evidence supported that the defendant “acted knowingly and
willfully” because “[s]he admitted that she knew that it was illegal to be paid per

patient for referrals to home health agencies.” Id. at 412.
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On the other hand, in Robert Wood Johnson University Hosp.. Inc., 2004 WL
3210732, the accused did not act “knowingly and willfully” where the intent behind
the incentive payment contemplated by a project was to improve services, not to
induce the referral of patients. 2004 WL 3210732, at *8. The fact that remuneration
was undoubtedly made in that case, it should be noted, did not itself establish a
wrongful intent.

In the more recent case of Nora, 988 F.3d 823, the Fifth Circuit recognized that
one’s involvement in a what was determined to be a criminal enterprise, while
obvious, did not establish the criminal culpability of that particular defendant. Many
salient facts in Nora, 988 F.3d 823 are similar to this specific Petitioner’s situation.
Nora was an employee with a home health agency. He was young and had no
experience in the healthcare field. He was promoted to the position of office manager
until an investigation by the Government shut down the agency. Nora processed
“referral fees” to doctors, assigned nurses as identified by the agency, and referred
patients to doctors. His involvement in the agency was obviously critical to the
operation, but he maintained that he did not know that anything he was doing was
illegal. Id. at 825-8217.

The government, meanwhile, contended that Nora was a key player in the
illegal enterprise and detailed at trial his activities at the agency. The owner and
head of the agency, in addition to what the circuit court described as the “chief
orchestrator of the fraud,” testified on behalf of the government against Nora. At the

conclusion of the proof, Nora moved for a judgment of acquittal based on his lack of
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knowingly and willfully violating the law. The trial court denied his motion without
particularizing any evidence of Nora’s knowledge of the unlawfulness of the agency
practices. He was convicted not only of kickback violations but also two conspiracy
charges as well as a substantive count of health care fraud. Id.

On appeal the Fifth Circuit first noted that “The evidence at trial showed that
Nora’s role entangled him, to some extent, in three practices that were central to
Abide’s fraud and kickback schemes.” Id. at 827. Those practices were the agency’s
use of house doctors, a pay-for-referral system by which the agency would pay the
pefson who made the referral, and the “ghosting” of patients by indicating their
discharge while informally maintaining them as patients. Id. at 827-28. The Court
further stated that “There is no dispute that Nora worked at Abide while fraud and
kickback schemes occurred, but what is in dispute is whether Nora knew that his
work was unlawful. Or, legally, whether there was sufficient evidence introduced at
trial for a rational juror to conclude beyond a reasonable doubt that Nora acted
‘willfully’ to defraud Medicare or to pay illegal health care kickbacks.” Id. at 829.

Having identified the central issue, the Fifth Circuit held that evidence in the
record on the “willfulness” element was insufficient to support Nora’s convictions for
conspiracy to commit health care fraud, conspiracy to pay illegal health care
kickbacks, and aiding and abetting health care fraud. All three convictions were
reversed based on a finding that the evidence was insufficient on the “willfulness”
element. According to the Nora Court, to meet the “willfulness” element of the charged

offenses, including the kickback count, the government must prove that the accused

16



acted with knowledge that his conduct was unlawful. Id. at 830. The evidence,
however, did not prove that Nora understood that the various practices were
fraudulent or unlawful, and thus there was insufficient evidence to conclude that he
acted with ‘bad purpose’ in carrying out his responsibilities. Id. at 831.

Specifically with regard to Nora’s alleged violation of the kickback statute, the
Court found that the government failed to establish that he “knew” the referral
payments constituted illegal kickbacks. Even if the defendant “should have known
(or at least suspected)” that the practices were unlawful, that would only have made
the defendant negligent—mnot criminal. Id. at 832-834.

In the present case, the trial court determined that there was a point that Mr.
Montgomery “should have known” that what he was doing was unlawful.
Interestingly, that standard was insufficient to uphold a conviction in Nora, but it
was obviously applied in this matter. Recognizing that this Petitioner was acquitted
of all charges alleging fraud, this Court should review how criminal liability was
determined to exist as a result of Mr. Montgomery receiving commission payments
for sales he obtained. This is the very sort of over-criminalization that this Court
addressed in Ruan.

Upon its review in this case, the Sixth Circuit neglected to focus on what the
Petitioner subjectively knew or intended. Rather, it considered certain “facts” (not
illegal in themselves and/or that the court conceded could have innocent
explanations) and found that wrongful intent could be inferred based on those

incidents. Listing certain of Mr. Montgomery’s alleged actions, then concluding that
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anyone engaged in those actions must have intended to engage in fraud (as was done
in the related matters as well), is more or less the application of an objective test. This
is also contrary to the ruling of this Court in Ruan.

The Sixth Circuit also assumed incorrectly that actions taken by various
defendants were sufficient to infer wrongful intent by all defendants. The appellate
court continuously refers to certain events undertaken by the “defendants”, clearly
including Mr. Montgomery, even though he was acquitted of charges relative to those
events. To illustrate the point, the appellate opinion uses the term “defendants” (to
include Mr. Montgomery) more than fifty times in reference to acts for which he was
held not to have been involved and found not guilty.

Lastly, this matter illustrates the potential for criminalizing what is actually
lawful conduct unless a subjective intent requirement is uniformly applied. This
potential was of concern to the Court in Ruan, 213 L. Ed. 2d 706 and is a reason for
this Court to review this circumstance. See Id. at 2378. Because the lower courts did
not find that this Petitioner subjectively intended to engage in unlawful conduct,

those decisions conflict with prior guidance from this Court.

IL. The Ruling of the Sixth Circuit Creates a Circuit Split

As noted by other Petitioners in related cases, the decision of the Sixth Circuit
creates a split among the First, Second, and Eleventh circuits, while further exposing
a split within the Fifth Circuit, regarding the intent standard for both healthcare

fraud and anti-kickback cases. This Court should consider the following:
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1. A majority of circuits have ruled that the government must establish that
the defendant knew his or her actions were unlawful. See, e.g., Nora, 988 F.3d at 830
(holding that defendant must have “acted with ‘bad purpose™ in carrying out his
responsibilities; he must have understood his actions to be fraudulent or unlawful to
be convicted); Nerey, 877 F.3d at 969 (explaining that “willfully” under the anti-
kickback statute means “with the specific intent to do something the law forbids, that
1s with a bad purpose”); Medina, 485 F.3d at 1297 (explaining that “in a health care
fraud case, the defendant must be shown to have known that the claims submitted
were, in fact, false”); Troisi, 849 F.3d at 494 (“willfulness’ is normally understood to
encompass ‘specific intent,” and both terms require a finding that the defendant acted
with a purpose to disobey or disregard the law, ratﬁer than by ignorance, accident, or

mistake”); see also Pfizer. Inc, 42 F.4th at 77 (explaining that “willfully” as used in

the anti-kickback statute means “a voluntary, intentional violation of a known legal
duty”; the willfulness element is meant “to avoid punishing ‘an individual whose
conduct, while improper, was inadvertent”—“the [anti-kickback statute] does not
apply to those who are unaware that such payments are prohibited by law and

accidentally violate the statute.”).

In Nora, 988 F.3d 823, already referenced above, the Fifth Circuit determined
the requisite intent was missing although the defendant coordinated new patient
intakes and admissions and processed payments he knew were for patient referrals
because the government did not establish that the defendant knew that those practices

were fraudulent. 988 F.3d at 831. The Eleventh Circuit likewise found in Medina, 485
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F.3d 1291 that the defendants did not have the requisite intent because although a
pharmacy and medical supply company submitted prescriptions with forged
signatures to Medicare, the government did not establish that the defendants knew of
the forgeries or forged the prescriptions themselves. 485 F.3d at 1299. The principles

of these rulings clearly apply in Mr. Montgomery’s case.

On the other hand, in Nerey the Eleventh Circuit ruled that a defendant had
a “bad purpose” and “specific intent to do something the law forbids” where the
government established that the defendant had attempted to mask kickback
payments as “therapy services,” and had agreed to a “fallback story” with another
individual in the event of audit. Id. at 969. Similarly, the First Circuit in Troisi, 849
F.3d 490, determined that the defendant acted with the purpose to disobey the law
in a home health services scheme because the defendant would alter Medicare forms
knowing that they “did not accurately reflect the opinions of the medical professionals
who had evaluated the patients,” and she instructed medical professionals to put
certain information in the forms regardless of its truth. Id.at 495. When those medical
professionals complained to her, the defendant forced them to include the information
even though she had no basis for disagreement and had not evaluated patients
herself. Id. In these cases, evidence of the defendants’ subjective intent to disobey the
law was plain because the defendants’ conduct was either admittedly or inherently

dishonest.

In contrast, the record relative to Mr. Montgomery contains no such activities.

All the cases just cited establish that when a defendant engages in conduct that is
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not in itself illegal, and/or has no bad purpose, there is no subjective intent suffictent
to support an anti-kickback conviction. Mr. Montgomery admittedly received sales
commissions, but that is hardly evidence of inherently dishonest conduct. In fact, the
trial court noted that his “early” activity, including the alleged kickbacks at issue,
were “early in his involvement. Moreover, the record does not establish that he

knowingly facilitated what he knew was illegal activity.
i

2. The Fifth Circuit, meanwhile, has issued a decision that is at odds with
the cases cited above. In St. Junius, 739 F.3d 193, the court held that the government
only had to establish that the defendant “willfully committed an act that violated the
Anti-Kickback Statute,” not that the defendant knew the payments she received were
tllegal. 1d. at 204. The defendant argued her conviction under the Anti-Kickback
Statute required the government to prove she knew beyond a reasonable doubt that
being paid a commission was illegal. Id. The Fifth Circuit rejected this argument,
finding that the government “was only required to prove that she willfully solicited
or received money,” in other words, that she “willfully committed an act.” Id. In sum,
this is what the trial court did in Mr. Montgomery’s circumstance, and in turn the
Sixth Circuit made virtually no attempt to review the facts upon which his conviction

was based.

3. The Sixth Circuit did not follow the majority rule and deepens the conflict
within the Fifth Circuit. The court inferred fraudulent intent based on conduct that
itself is not inherently illegal. Unlike the defendants in Nerey, 877 F.3d 956 and

Troisi, Mr. Montgomery did not engage in conduct that was itself plainly fraudulent.
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See Nerey, 877 F.3d at 969; Troisi, 849 F.3d at 96. Instead, this case involves conduct

done without bad purpose, as in Nora and Medina. In accepting the theories of the
government that the Petitioner engaged in certain conduct, the Sixth Circuit did not
identify any illegal conduct that he specifically engaged in. Also, the circuit court did
not specifically find that this Petitioner had a bad purpose and intended to violate
the law. Indeed, the record supports the opposite. Stated another way, the evidence
of the Petitioner’s subjective intent establishes that he thought what he was doing
was legal. Even witnesses called by the Government acknowledged as much. The
appellate court noted the testimony of the Petitioner’s mother as evidence of intent
but failed to address the fact that she stated that her son did not intend to do anything
that he thought was wrong — if anything, her testimony undermines any conclusion

that Montgomery had subjective knowledge of wrongfulness on his part.

Meanwhile, at virtually every point in its opinion, tile circuit court “lumped”
Mr. Montgomery into activities that supposedly were undertaken by others. Due
process requires more, however. The finding of intent to viclate the anti-kickback
statue, based on extrapolation from innocent conduct, makes the convictions of Mr.
Montgomery at odds with Ruan and other circuit authority. These rulings require a
more rigorous standard for establishing that a defendant had the necessary mens rea

to confirm that indeed a crime was committed.

III. The Question Presented in This Petition is Both Important and
Recurring in Nature

This Petition, and the related case, are exceptionally important with regard

to the intent required to sustain a conviction for violation of the anti-kickback statute.
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To begin with, the question presented is important because, as this Court emphasized
in Ruan, 213 L. Ed. 2d 7086, that with few exceptions, “wrongdoing must be conscious
to be criminal.” 142 S. Ct. at 2376 (citing Elonis v. United States, 575 U.S. 723, 734,
1356 S. Ct. 2001, 192 L. Ed. 2d 1 (2015)). As this Court recognized, the requirement
that a criminal defendant be conscious of their wrongdoing is a principle “as universal
and persistent in mature systems of [criminal] law as belief in freedom of the human
will and a consequent ability and duty of the normal individual to choose between

good and evil.” Id. at 2376-77 (citing Morissette v. United States, 342 U.S. 246, 250,

72 S. Ct. 240, 96 L. Ed. 288 (1952)).

“Guilt in a criminal case must be proved beyond a reasonable doubt and by
evidence confined to that which long experience in the common-law tradition, to some
extent embodied in the Constitution, has crystallized into rules of evidence consistent
with that standard. These rules are historically grounded rights of our system,
developed to safeguard men from dubious and unjust convictions, with resulting

forfeitures of life, liberty and property.” Brinegar v. United States, 338 U.S. 160, 174,

69 S. Ct. 1302, 93 L. Ed. 1879 (1949).
This Court should carefully consider any circumstance in which it appears that

no reasonable trier of fact could have found each element of the offense beyond a

reasonable doubt. United States v. McElwee, 646 F.3d 328, 340 (5th Cir. 2011).
Although all reasonable inferences are drawn in the government’'s favor, the

inferences must be reasonable, that is, “the conclusion [must] flow[] from logical and

probabilistic reasoning.” United States v. Truong, 425 F.3d 1282, 1288 (10th Cir.
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2005)(McConnell, J.) (internal quotation omitted). The “verdict may not rest on mere
suspicion, speculation, or conjecture, or on an overly attenuated piling of inference on
inference.” United States v. Pettigrew, 77 F.3d 1500, 1521 (5th Cir. 19986).
The ruling of the Sixth Circuit in this matter is at odds with these principles.
This Petition presents the opportunity, however, to right that wrong. Regardless of
what the proof may have or may not have established regarding the other defendants
In this case, the case against Mr. Montgomery is based entirely on “inference on
inference.”
Secondly, as demonstrated by the frequency with which petitions have been
granted, vacated, and remanded by this Court for reconsideration in light of Ruan,
the recurring nature of cases regarding the required mens rea are quite numerous.

See, e.g., Henson v. United States, No. 21-6736 (2021), 142 S.Ct. 2901 (2022)

(involving the government’s required showing to convict a defendant under the
Controlled Substances Act); Mencia v. United States, 213 L. Ed. 2d 1112, 142 S. Ct.
2897 (2022) (involving the proper mens rea required to overcome a good faith defense

under the Controlled Substances Act); United States v. Couch, No. 20-7934 (2021),

142 S.Ct. 2895 (2022) (involving whether jury instructions properly explained the
mens rea required to convict a defendant under the Controlled Substances Act); Naum
v. United States, 213 L. Ed. 2d 1108, 142 S. Ct. 2893 (2022) (involving whether the
government only needs to show that a prescription was prescribed “outside the usual
course of professional practice” to convict a defendant under the Controlled

Substances Act); Hofstetter v. United States, 143 S. Ct. 351 (2022) (involving whether
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the holding in Ruan applies to offenses charged under 21 U.S.C.A. § 856 (West));

Newman v. United States, 143 S.Ct. 350 (2022) (same); Womack v. United States,

143 S.Ct. 350 (2022) (same); Clemmons v. United States, 143 S.Ct. 350 (2022) (same).

These references help underscore the importance of the issue presented and

the frequency upon which it and related questions are arising,
IV. This Ca'se Presents an Opportunity to Address a Recurring Issue

This case provides a very suitable opportunity to decide the question
presented and provide additional guidance regarding the intent required to establish
a crime of the sort involved here. The lower courts did not properly address whether
this Petitioner subjectively intended to engage in unlawful conduct through what he
did or did not do. This Petition, then, presents this Court with the opportunity to
reverse that error and reaffirm the subjective mens rea standard announced in Ruan.

In addition to the briefing provided in the initial appeal, the Petitioner and
his codefenants again briefed the issue in their motion for rehearing en banc and their
motion to stay the mandate. In short, then, there are no procedural or other issues

preventing this Court from considering the question presented on the merits.
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CONCLUSION
For the foregoing reasons, Petitioner Jayson Montgomery respectfully prays
that this Court grant certiorari to review the judgment of the Sixth Circuit in his

case.

This 20t day of January, 2023.

Respectfully Submitted,

R. Dee Hobbs, BP
Appointed Counsel for Jayson Montgomery
BELL & HOBBS

P.O. Box 11308

Chattanooga, TN 37401

Email: bell.hobbslaw@gmail.com

(423) 266-6461/ Fax 756-8521
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Before: McKEAGUE, STRANCH, and BUSH, Circuit Judges.

McKEAGUE, Circuit Judge. This case is about a get-rich-quick pyramid scheme. Five
defendant drug marketers extracted $35 million in two years from public and private insurers by
convincing friends and family to order prescription creams and wellness tablets that they didn’t
need, and then pocketing a cut of the insurance reimbursement for themselves. The government
caught on, and the defendants were charged with and convicted of various counts of healthcare
fraud, conspiracy to commit healthcare frand, wire fraud, mail fraud, paying and receiving illegal
kickbacks, and money laundering. Despite carefully targeting insurance companies that would
reimburse without scrutiny, hiring a nurse practitioner to sign prescriptions without asking
questions, inducing people to order creams by giving them a cut of the commission, and charging
insurance companies thousands of dollars for creams with ingredients that could be purchased over

the counter for a fraction of the price, the defendants claim that their convictions should be vacated
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because of their belief that all of this was perfectly legal. In the alternative, they argue that even
if what they did was fraudulent, they should not be held accountable at sentencing for the total loss
because at least some prescriptions were legitimate, though they don’t identify which ones or
explain why.

Because a rational factfinder could infer intent to defraud from the defendants’ actions, and
because the defendants did not establish the legitimacy of any part of their operation, we affirm
the convictions and sentences of all defendants.

L
A.

The scheme perpetrated here was built to exploit a prescription drug insurance system
dependent upon intermediary gatekeepers. Generally, health insurance pays for prescription
medications needed by those covered under their plans. Typically, a patient meets with their
doctor, the doctor assesses their medical needs, and the doctor prescribes medication if necessary.
The doctor then sends that prescription to a pharmacy, and the pharmacy fills the prescription. The
patient often pays a co-payment when picking up the prescription. The pharmacy then submits a
reimbursement claim for the remaining cost to the insurer through an intermediary called a
pharmacy benefit manager. Reimbursements are often approved automatically, although
expensive or uncommon medications may require preauthorization.

Before the passage of the Affordable Care Act, insurers reimbursed pharmacies for only
one ingredient per prescription to keep costs down. Compound drugs—drugs with multiple
ingredients that are prescribed when a standard medication can’t meet a patient’s specialized
medical needs—often required preauthorization. After the passage of the Act, some insurers

changed their coverage to include reimbursement for compound medications without

-2
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preauthorization. One of those insurers was Tricare, a health benefit program for military
personnel.
B.

With some insurers adapting their coverage to reimburse for compound medications
without prior scrutiny, the defendants saw an opportunity. At the front end, they negotiated
agreements with several pharmacies to receive a 30—40% cut of the insurance reimbursement for
compound drugs they marketed. Then they paid a pharmacist, Jared Schwab, to help them devise
compound drug formulas that used the most expensive ingredients to maximize
their reimbursement. They took those pre-set formulas and made pre-printed pads of order
forms—even though compound drugs are meant to be tailored to a patient’s individual needs.

In the next stage, they identified family, friends, coworkers, and military service members
whom they knew had insurance that would reimburse for compound medications without
preauthorization and encouraged those people to order compound creams and pills whether or not
they needefi or wanted them. They did so primarily by offering to pay customers. The defendants
told customers that they were being paid for evaluating the creams as part of a clinical trial. But
no clinical trial or survey about the products was ever conducted. And there is no evidence that
the defendants planned or intended to conduct a survey. Any such clinical trial would have
required approval by the insurance company prior to any benefits being paid. The defendants also
persuaded people to order creams they didn’t need by assuring them that they would pay nothing
for the medications, and then ensuring that outcome by either paying co-pays for them or seeking
waivers. To increase their sales, the defendants added medications to customers’ order forms that

they did not request and sought refills for customers without their consent.
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Once the prescription order forms were completed, they gave them to a nurse practitioner,
Candace Michele Craven. The defendants paid Craven to sign prescriptions without evaluating
patients, or they simply stamped her signature without her knowledge. Then they faxed the
prescriptions to the pharmacies, who in turn sought reimbursement from the insurers. The
compound medications were very expensive, ranging from $4,000 to $15,000 per cream. Some
customers’ insurance providers were billed hundreds of thousands of dollars for the unnecessary
medications. When the defendants received their commissions from the pharmacies, they gave a
cut of those commissions to the lower-level marketers whom they had recruited to sell the creams
on their behalf. In total, the scheme extracted approximately $35 million from government and
private insurers.

C.

Jerry Wayne Wilkerson was at the top of the pyramid scheme. He negotiated with the
compounding pharmacies to be paid a 30-40% commission of the insurance reimbursement for
each prescription they marketed. On the next step down were Wilkerson’s recruits: Michael
Chatfield, Billy Hindmon, and Kasey Nicholson, whom Wilkerson in turn paid approximately half
of the commission he received. On the next step was Hindmon’s recruit, Jayson Montgomery,
whom Hindmon paid approximately half of his commissions. The group set up LLCs to receive
the commission payments and make the enterprise appear legitimate. Each of the defendants
recruited their own subordinate marketers, referred to as “downlinks,” by offering them a cut of
their commissions. The defendants advised and helped downlinks set up LLCs to receive the

commissions via wire transfer.
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D.

Jerry Wayne Wilkerson

As the instigator and leader of the scheme, Wilkerson negotiated the commission
arrangement with the pharmacies. He set up Top Tier, LLC to receive the commission and paid
his downlinks via wire transfer from Top Tier. Working with his downlinks, he identified insurers
covering compound medications and targeted customers who had such insurance. In an email to
Chatfield, Hindmon, Nicholson, and others, Wilkerson shared theé news that Tricare would
continue paying for compound medication and wrote, “It’s money making time. Saddle up.”
R. 374, P. 6190-91,

Wilkerson paid Schwab, the pharmacist, to consult on creating a pre-printed prescription
pad with pre-set formulas for the compound creams. They chose the formulas by “put[ting] the
most expensive ingredients in the medication[,]” rather than by considering medical efficacy.
R. 313, P. 2750-51.

Wilkerson also paid Craven, the nurse practitioner, to sign prescriptions without evaluating
patients. Craven was working at a facility called Balanced Life at the time and was not Wilkerson’s
employee when he began paying her for these services. Wilkerson eventually hired Craven to
work at the spa he opened, Karma Wellness. Craven estimated that she signed prescriptions
without seeing patients on ten occasions; writing multiple prescriptions each time. Wilkerson
instructed his downlinks to make a séamp with Craven’s signature and directed employees to stamp
prescriptions without her consent. When Craven confronted him about this, Wilkerson said, “It’s
okay. Everything’s under control.” R. 313, P.2804. Craven testified that it was not typical
practice for a medical prdvider to prescribe medications for patients referred directly by marketers,

and this arrangement was the only time she had done so.

-5-

(8 ot 33)



Case: 20-5891 Document: 61-2  Filed: 06/23/2022 Page: 6

Nos. 20-5891/5897/5920/5946/6010, United States v. Montgomery, et al.

Hunter Magnuson worked the front desk at Balanced Life when Wilkerson established his
arrangement with Craven. Although he didn’t work there, Wilkerson frequently visited Balanced
Life to speak with Craven. After the visits, he left stacks of prescriptions with Magnuson to be
faxed to the pharmacy. Magnuson remembers faxing stacks of prescriptions that were an inch to
an inch-and-a-half thick on multiple occasions. Sometimes Wilkerson brought stamped
prescriptions to Magnuson to be faxed without visiting with Craven first,

Heather Fryar worked the front desk at Karma Wellness, owned by Wilkerson. While she
was working there, Wilkerson discussed the nonexistent clinical trial. He directed Fryar to stamp
Craven’s signature on a stack of prescriptions, and when she asked why, he said it was her “job”
to do so. R. 361, P. 4639—40. Fryar also marketed creams as a downlink, earning $33,000 in
commission for sales she made to one person in just half an hour.

Wilkerson’s downlinks included Rich and Kim Terry, Wilkerson’s cousin, and his wife.
Together, Rich and Kim Terry received over $120,000 in commission from Wilkerson for creams
they ordered for themselves and creams they sold to family members and co-workers. Just before
receiving a $93,649 payment from Wilkerson, Rich Terry opened a bank account under the name
“Terry Transport.” The Terrys paid a cut of those commissions to the relatives and friends who
were their customers. Dawn Steele, who ordered creams from the Terrys, testified that she did not
need the creams and simply ordered them to “help [Wilkerson] get his company going.” R. 361,
P. 4328. Her husband, Nelson Steele, believed that they were being compensated because they
would be participating in the clinical trial. Although Craven signed the prescriptions, Nelson never
spoke to her about the medications before receiving them. The Steeles were signed up for refills

of the medications without requesting them.
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Another of Wilkerson’s downlinks was a longtime friend and retired Marine, Josh Linz
(also downlinked from Hindmon). Wilkerson advised him to open an LLC, and he did so under
the name AFA Consulting. His purpose in establishing the LLC was “to receive payment for
[him]self for the topical creams.” R. 369, P. 5710-11. In total, he received approximately $99,000
for ordering his own creams, and selling creams to his roommate.

Wilkerson opened an LLC for one of his downlinks, Amanda Booker. Although Wilkerson
set it up, the name of the LLC was Booker’s initials. He told her that she “had to have an LLC to
receive the wire transfers.” R. 370, P. 5813.

When one of Chatfield’s downlinks, Ryan McGowan, found out he had a co-pay on the
medications, Chatfield assured him that “Wayne” “would pay it.” R. 370, P. 5911-12. Wilkerson
met McGowan in a post office parking lot and gave him $2,000 cash; McGowan took the money
inside, purchased money orders, and mailed the co-pays to the pharmacy.

In text messages with Kirtis Green (who was prosecuted in a separate case for his
involvement), Wilkerson said, “We will just set up an online fax account and feed scripts to
Michelle [Craven] constantly,” to which Green responded, “Perfect. She said she will sign 500 a
time once Karma opens.” R. 375, P. 6444. Two days later Wilkerson texted Green again: “Hey
forgot about what I had to pay for Michelle [Craven] and Jared [Schwab] and I am splitting that
up between me, you, and Beaver [Chatfield] . . . [s]o it’s 4k apiece. We can settle that up in
Florida.” R. 375, P. 6445. Wilkerson later deducted $4,000 from the May commission checks he
paid to Green, Chatfield, Hindmon, and Nicholson. On June 3, 2014, just days after Blue Cross
Blue Shield of Tennessee stopped covering compound medications without preauthorization,
Wilkerson texted Green and said, “Talked to Jared. He’s gonna . . . backdate the scripts from

yesterday and Christi added some refills to May.” R. 375, P. 6446. A few months later, Wilkerson
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texted Green asking for a map of military bases for marketing to those with Tricare insurance, and
Green responded with a map and said, “[a]ll 1 see is $$8,” to which Wilkerson replied, “Damn
straight.” R. 375, P. 6446.

Wilkerson earned $13 million from the approximately two-year enterprise.

Michael Chatfield

Chatfield worked directly under Wilkerson. His family business, Diversified Printing,
printed the pre-set compound formula prescription pads the marketers used. He also acquired the
stamp of Craven’s signature. Craven and Schwab were paid out of funds from Chatfield’s
commission.

Chatfield recruited his own customers and downlinks. When recruiting downlinks, he
informed them that the “process™ of selling these creams involved telling people that they would
be paid for “[t]heir participation in a survey regarding the creams.” R. 368, P. 5292. His customers
included his aunt, uncle, and cousin. His uncle testified that he had no need for the creams, and
he couldn’t recall speaking to a medical provider before ordering the creams. Chatfield gave his
uncle a $6,200 check, which seemed strange to him because he hadn’t done anything.

Chatfield also sold the medications to friends of his brother, the Bowling family. He
pitched the sale to them as a “business opportunity, which was filling out this form with [their]
insurance information, and that it was basically kind of like a survey type thing where [they] would
get some creams to iry, and [they] would be sent a survey, then [they] would be paid for that
survey.” R.361, P.4446-47. Chatfield said that “if [they] signed up more people in [their] family
that [they] would receive a larger sum of money.” R. 361, P. 4453-54. The Bowlings ordered
creams for other family members as well and testified later that they did not need the creams, did

not request the creams, and did not speak to a medical provider before receiving them. Emma
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Bowling testified that she received scar, wound, antiaging, wrinkle, and stretch mark creams even
though she was a teenager with no need for those creams and had not requested them.

Chatfield also ordered medications in the names of his wife’s parents without them
requesting the medications or giving him permission to do so. In fact, his wife’s parents never
spoke to Craven about the creams. The creams were shipped to Chatfield’s address and the order
listed his wife’s phone number.

One of Chatfield’s downlinks was former Marine Josh Morgan. Chatfield promised
Morgan $300 for ordering creams for himself and told him to offer the same deal to fellow Marines
to get them to order creams. Morgan testified that the purpose of the fabricated clinical trial was
“[blasically, to get [customers] to sign up for the cream.” R. 369, P. 5649. Chatfield told Morgan
not to bother with people who didn’t have Tricare insurance., He also told Morgan to form an LLC
to receive the commissions Chatfield was paying him. Morgan received $314,000 from Chatfield
despite never meeting him in person.

Another of Chatfield’s downlinks was George Striker. Chatfield advised Striker that his
“role would be to approach people, to ask them to sign up for these creams, to participate in a
study, and that they would be paid $100 per person that signed up.” R. 368, P. 5283. He said that
those ordering creams “wouldn’t have to pay anything out of pocket.” R. 368, P. 5284. Striker
ordered creams for himself, his wife, daughter, stepchildren, ex-wife, father, uncle, cousins, and
cousins’ kids. Like the others, Striker repeatedly cut corners. Striker’s stepdaughter, {for example,
never spoke to a medical provider. Instead, Chatfield joked that “every kid has scars from growing
up and things like that, so, [they] just added the scar cream” to the stepdaughter’s order. R. 368,
P. 5305. Chatfield informed Striker that they could not order a medication with fluticasone in it

because of his stepson’s age, so they “put him down for something else.” R. 368, P. 5307-08.
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Striker testified that he understood the purpose for ordering the creams was “Commission.
Revenue.” R. 331, P. 3413.

In a series of text messages between Chatfield and Striker, the two discussed how much
each family member’s orders would net and which medications would bring the highest returns.
For example, one text said that the “wound creams” could get them “17 to 20k.” R. 368, P. 5313
14. He told Striker that he “made 17k total for August and as long as you don’t lose anyone and
refills keep going through . . . you’re over 21k.” R. 368, P. 5335. Chatfield also texted Striker
that “‘at least we got Hamby to get his wound and wellness come Monday that’s 20k in revenue,”
R. 368, P. 5337-38. Chatfield asked Striker if the “Walter family [would] be okay with wellness
tablets?” and when he said they would, Chatfield responded, “[s]end all four of them wellness
tablets. 25k in revenue extra.” R. 368, P. 5343. Chatfield explained that Striker would be getting
“a total of 4042k revenue from your family at Central [pharmacy].” R. 368, P. 5349-50.

When the cream scheme came under investigation, Striker surreptitiously recorded a
February 10, 2015, phone conversation between himself, Chatfield, and another marketer,
regarding what to say if contacted by law enforcement. In that call, they discussed why there was
no clinical trial or survey in place although they had been telling people they were being paid for
evaluafing the products. Chatfield said they could tell customers, “[H]ey, we got an approved
evaluation now. Go back and fill it out” because they “would have to cover [their] butt to have
them do an evaluation after the fact.” R. 368, P. 5388, 5399. Striker told Chatfield that the agent
asked who referred him for the creams, and Chatfield said, “[S]ay someone from work told you.
Say I can’t remember. Say one of my customers told me. It’s been months ago. I don’t
remember.” R. 368, P. 5391. When they discussed reimbursing customers for co-pays, Chatfield

said, “That’s not—that’s not how you word it though.” R. 368, P. 5396. Insurers were billed for
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over $7.6 million for prescriptions sold by Chatfield through Striker. In the conversation, Chatfield
referred to activity happening at the Willow pharmacy—the pharmacy where their consultant Jared
Schwab was employed—as “frand.” R. 368, P. 5392.

In a series of text messages with Kirtis Green, Chatfield said, “I’'m having 16 script pads
made up of the Karma Wellness Spa with the corrections that Jared told me to make. That includes
giving .05 Fluticasone to antiaging and age spots . . . . I figured that would be the best way to
make money and we can ignore Billy’s dermatologist, if she doesn’t want Fluticasone, we will
give her her own pad.” R. 375, P. 6420-21. He went on to say that “if antiaging bills out [$]2,000
and age spots [$]2500 or [$]7,000, I’1l take the second all day . ... It was billing out [$]4800 with
.025 then when Billy changed it, it went down to [$]2000[,] now Jared said to go to .05 so it should
be around [$]7,000. I have too many people getting those creams for them to be billing out at
[$]2,000.” R. 375, P. 6422. When Green asked Chatfield what the insurers would be billed for
the creams, he said, “Stretch [$]10, Scar [$]11, Wound [$]12-14, Acne-[$]6500, Psoriasis
[5]5500, Wrinkle and age spots [$]4800.” R. 375, P. 6437. He said that “[w]ellness is [$]6K,”
and “antifungal is [$]13 and eczema is [$]10.” R. 375, P. 6404. Chatfield joked about adjusting
the formula on the prescription pads to 10 percent fluticasone which would make the cream cost
$60,000. In discussing one of the creams, Chatfield said, “One of my patient’s kids got a burn
from it. Luckily I knew him.” Green responded, “[g]otcha. LOL. No more [$]8K haha,” and
Chatfield said, “nope, even Jared admitted he shouldn’t have done that.” R. 375, P. 6402.

When Blue Cross Blue Shield insurance set a June 2, 2014, deadline to stop covering
compound medications, Chatfield texted Green about backdating prescriptions saying, “[dJo you
see all of those refills they are doing 10 days early for our Blue Cross Blue Shield people LOL . . . .

Yeah. Jared said he was going to put lost or stolen and override LOL.” R. 375, P. 6426-27.
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Around the same timeframe, Chatfield also asked Green, “[a]ny word from our e-mails and
refills?” and Green said, “[y]es, both are solid. Jared is backdating and fixing today.” R. 375,
P. 6434,

In February 2015, because the scheme was being investigated, Chatfield sold his “book of
business” to Jimmy Collins for $1.5 million. Overall, Chatfield earned approximately $5.4 million
from the scheme.

Billy Hindmon

Hindmon worked directly under Wilkerson, and he, too, recruited customers and
downlinks, including Jayson Montgomery. Hindmon started out trying to market to doctors, but
soon began marketing directly to patients because Wilkerson had “a nurse on staff” who would
sign prescriptions, allowing them to “bypass the gatekeeper so to speak.” R. 360, P, 4079, 4081.
Wilkerson withheld $4,000 from Hindmon’s commission check to cover payments to Craven and
Schwab.

Hindmon also recruited Adam Staten as a downlink, advised him to form an LLC, and
helped him do so. He sent Staten a “consent form” that stated marketers would not receive
commissions for sales to customers whose insurance did not cover compound medications and
those customers would not receive their “participation compensation.” R. 360, P. 4136-38.
Hindmon knew Staten was paying his customers, numbering at least twenty, to order creams and
loaned him money on at least one occasion to do so. Both Hindmon and Staten told customers
they would be paid as part of a clinical trial. And when customers complained about not being
paid for their participation in the trial, Hindmon paid them. Hindmon and Staten tried to recruit

additional nurse practitioners to join the scheme.

-12-



Case: 20-5891 Document: 61-2  Filed: 06/23/2022 Page: 13

Nos. 20-5891/5897/5920/5946/6010, United States v. Montgomery, et al.

One of Staten’s customers was Rachel Franklin, who ordered scar cream; Staten added
eczema, stretch mark, wart, and wound creams to her order as well, although she hadn’t requested
them and was never contacted by a medical provider. Franklin contacted Staten crying because
her healthcare savings account had been depleted from cream orders. Staten called Hindmon who
assured him that he would “get it fixed.” R. 360, P. 4128-29. Franklin called Hindmon directly,
and Hindmon said he would pay her in cash if he couldn’t get it taken care of.

Hindmon earned over $1 million from the scheme.

Kasey Nicholson

Nicholson worked directly under Wilkerson and was also his girlfriend. Her commission
money was used to pay Craven and Schwab. But Nicholson also recruited her own customers and
downlinks. Heather Fryar testified that, like the others, Nicholson was encouraging customers to
order creams by telling them they’d be paid as part of a (nonexistent) clinical trial. One of her
customers was her close friend, Sydney Patterson. Nicholson offered Patterson part of her
commission to order creams. Patterson didn’t want to order refills because she “didn’t think they
worked,” but Nicholson persuaded her to order more before the June 2, 2014, Blue Cross Blue
Shield deadline. R. 313, P, 2764-66. Nicholson’s payments to Patterson included $1,000 that she
used to go to a music festival and a $1,000 “birthday™ check.

Nicholson also recruited Navy sailor Matthew Perkins as a downlink. Nicholson contacted
Perkins to see if he wanted “to sign up for the medication to get money.” R. 313, P. 2672, 2680.
They discussed how “they just put the most expensive ingredients in the medication” to make more
money. R. 313, P.2750-51. She told him how she “paid somebody’s insurance for the year and
gave them $10,000 in cash because she would make that money back™ in two months’ commission.

R. 313, P. 2719. Perkins ordered wellness pills, scar cream, stretch mark cream, and pain cream

-13-

(16 of 33)



Case: 20-5891 Document: 61-2  Filed: 06/23/2022 Page: 14

Nos. 20-5891/5897/5920/5946/6010, United States v. Montgomery, et al.

for himself and for his wife. Perkins was unaware of the cost of the medications until he received
his Explanation of Benefits (EOB) from his insurer, which showed that Tricare was billed $67,000
for his medications in December alone, and an additional $60,000 for his wife’s creams that month,
Upset, he called Nicholson, and she assured him, “that’s how much the insurance company pays
for the creams, that it’s not a big deal.” R. 313, P. 2700. Perkins’s EOB showed that Tricare paid
$6,038.20 for the wellness pills alone, and the defendants’ expert agreed that the ingredients in
those pills could be purchased at Walmart for “[$]10 to $20, $30 each.” R. 380, P. 754445,

Nicholson informed Perkins that she would pay him $4,000 to $5,000 for each person he
could get to sign up to order compound medications, but she later lowered the commission to
$1,000. Perkins recruited approximately 30 fellow shipmates to order creams by paying them or
taking them out for drinks. Nicholson instructed Perkins to “do whatever [he] ha[s] to do to get
people to sign up” for the creams and encouraged him to sell the creams that garnered the highest
reimbursement. R. 313, P. 2678, 2742. She advised Perkins to set up an LLC because “the bank
wires were going to be so large and [he] was banking with Navy Federal, so it just wouldn’t look
good.” R. 313, P. 2703. Nicholson paid Perkins approximately $40,000 a month for several
months. When the scheme came under investigation, Nicholson contacted Perkins via Snapchat
and told him not to speak to law enforcement. Perkins testified that he thought things were legal
in the beginning, but later knew it was a fraud.

Nicholson earned nearly $1 million from the scheme.

Jayson Montgomery

Montgomery was a downlink of Hindmon. His commission money was used to pay Craven
and Schwab. His first customer and downlink of his own was his mother, Dawn Montgomery.

She testified that Jayson knew she had Blue Cross Blue Shield insurance that covered compound
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medications. He told her that she would be paid $200-$300 for each cream she ordered and that
she would not have to pay any co-pays. He also told her that she would be paid $100 for every
person she signed up to order creams. She ordered creams for herself and her grandchildren. She
was never contacted by a medical professional until she was asked if she wanted to refill her
prescriptions. Jayson paid her the commissions.

Dawn sold the creams to her supervisor, Maria Valdez, telling her that she would get $100
per order. Valdez ordered creams for herself and six of her family members. She was never
contacted by a doctor before receiving the medications. When Valdez received bills for co-pays
and complained, Dawn contacted Jayson, who went with Hindmon to get money orders and came
to their workplace to pay Valdez back. When Valdez complained that she also had not received
her 8100 per order that she was promised, Hindmon paid her $700 cash on the spot. Valdez’s
insurance company was billed more than $230,000 for the creams.

When Jayson asked his mother if she wanted to be a marketer of the creams herself, she
declined because “[t]hey were making a lot of money quickly” and she didn’t have a good feeling
about it. R. 363, P. 5086.

Montgomery ordered creams for an acquaintance, Katie Callaway, who mentioned once in
a group of friends that she had a scar from a car accident. Montgomery offered her a “free sample”
of a scar cream, and she allowed him to take a picture of her insurance card. Montgomery ordered
scar cream, antiaging cream, and stretch cream for her, although she did not request those
medicines and had no need for them at 24 years old. She did not know the creams were prescription
medications and was not contacted by a medical provider, Montgomery ordered her 12 months of

automatic refills that she did not request. Later, a federal agent who was investigating the scheme
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contacted Callaway, and Montgomery told her not to meet with him and tried to convince her that
she had spoken with a doctor before receiving the medications.

Montgomery also targeted service members, including Zac Rice. He induced Rice to order
the creams by telling him he would receive payment as part of a clinical trial, but he never received
a survey to evaluate the product. Montgomery added wellness tablets to Rice’s order form even
though he did not request them. When confronted, Montgomery said they were “just part of the
order.” R. 362, P.4601. Montgomery offered Rice commission to sell creams to other service
members. Montgomery and Hindmon advised Rice to form an LLC and paid the setup cost.
Because service members’ family would have to pay co-pays, Montgomery instructed Rice to
order the medications in the service member’s name.

Rice sold creams to 23 people and was paid more than $80,000 in commissions. Some of
the service members Rice sold to had agreed to order the creams because they felt they had no
choice, as Rice was their superior. No medical provider had contacted them, and creams and
wellness pills that they had not requested were ordered in their name. Tricare insurance paid
$1,345,812 for these medically unnecessary prescriptions. Rice was discharged from the Army
for his participation in the scheme.

Montgomery earned nearly $340,000 overall from the scheme.

E.

The government charged the five defendants with healthcare fraud, mail fraud, wire fraud,
conspiracy to commit healthcare fraud, and paying and receiving illegal kickbacks. Wilkerson and
Chatfield were also charged with money laundering. The parties agreed to a bench trial and did
not request that the court make specific findings of fact. Before rendering a verdict, the court held

a hearing to discuss the legal standards that should be applied. The court agreed to consider a good
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faith defense to all charges and declined to consider fraud solely through the lens of a strict
standard of fraud by omission.

After an eleven-week trial, the court found Wilkerson, Chatfield, Hindmon, and Nicholson
guilty of healthcare fraud, mail and/or wire fraud, and paying and receiving illegal kickbacks. The
court also found Wilkerson, Chatfield, and Hindmon guilty of conspiracy to commit healthcare
fraud, and found Wilkerson and Chatfield guilty of money laundering. Montgomery was found
guilty on two counts of receiving illegal kickbacks and acquitted on all other counts.

F.

When setting the defendants’ Sentencing Guidelines ranges, the court applied
enhancements for their respective roles in the scheme, number of victims, and loss caused. The
court calculated loss amounts using the amount paid by insurers that was attributable to each
defendant’s conduct. The defendants objected to this method of calculating loss. Nicholson and
Montgomery reached an agreement with the government regarding loss amount, and the court
overruled the remaining objections on that issue. Ultimately, the court imposed below-Guidelines
sentences for all defendants: Wilkerson was sentenced to a 165-month term of imprisonment,
Chatfield to a 108-month term, Hindmon to a 51-month term, Nicholson to a 30-month term, and
Montgomery to a 24-month term.

The defendants timely appealed their convictions. Wilkerson, Chatfield, and Hindmeon also
appealed the method used to calculate loss amounts for sentencing. The court granted the
defendants bond pending appeal.-

IL
The posture of this case means that our review is highly deferential. The parties waived a

jury trial and did not request that the district court make specific findings of fact under Federal
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Rule of Criminal Procedure 23(2) and (c). We therefore review the district court’s verdict for
sufficiency of the evidence alone, inferring from the record the “facts which are relevant to
the issues here” that the trial court “could have found.” United States v. Beckley, 335 F.2d 86, 87
(6th Cir. 1964); United States v. Vance, 956 F.3d 846, 853 (6th Cir. 2020) (“[1]f, from the facts
found, other facts may be inferred which will support the judgment, such inferences should be
deemed to have been drawn by the District Court.”) (quoting Grover Hill Grain Co. v. Baughman-
Oster, Inc., 728 F.2d 784, 793 (6th Cir. 1984)).

What’s more, defendants seeking to overturn their convictions for insufficient evidence
already face a “high bar.” United States v. Persaud, 866 F.3d 371, 379-80 (6th Cir. 2017).
Reviewing de novo, we ask if “after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime beyond
a reasonable doubt.” United States v. Alebbini, 979 F.3d 537, 543 (6th Cir. 2020) (emphasis in
original) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)). In doing so, we cannot “weigh
the evidence, assess the credibility of witnesses, or substitute our judgment for that of the [trier of
fact].” Id. (alterations in original). “We must resolve all conflicts in the testimony in the
government’s favor and draw every reasonable inference from the evidence in favor of the
government.” United States v. Bashaw, 982 F.2d 168, 171 (6th Cir. 1992). “Circumstantial
evidence alone is sufficient to sustain a conviction and such evidence need not remove every
reasonable hypothesis except that of guilt.” United States v. Spearman, 186 F.3d 743, 746 (6th
Cir. 1999) (quoting United States v. Vannerson, 786 F.2d 221, 225 (6th Cir. 1986)).

All five defendants challenge their convictions for sufficiency of the evidence as to the
mens rea clement of their offenses. They argue that they lacked criminal intent because they

thought their actions were legal. Our task, then, is to determine whether, after viewing the evidence
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in the light most favorable to the prosecution and accepting all reasonable inferences that would
support the judgment, any rational factfinder could evaluate the defendants’ actions and decide
that they knew their actions were unlawful. Under this deferential standard, we affirm the
defendants’ convictions.

I11.

All defendants except Montgomery were convicted of healthcare fraud, along with mail
and/or wire fraud. Healthcare fraud requires proof of three elements: “(1) the defendant knowingly
and willfully executed a scheme to defraud a health-care benefit program or to obtain its money or
property by fraudulent pretenses, representations, or promises; (2) the scheme related to or
included a material misrepresentation or concealment of material fact; and (3) the defendant had
the intent to defraud.” United States v. Sosa-Baladron, 800 F. App’x 313, 318 (6th Cir. 2020);
Sixth Circuit Pattern Jury Instruction 10.05(1).

Similarly, mail and wire fraud “each comprise three elements: first, ‘that the defendant
devised or willfully participated in a scheme to defraud’; second, that ‘he used or caused to be
used’ an ‘interstate wire communication’ or the United States mail in furtherance of the scheme;
and third, ‘that he intended to deprive a victim of money or property.’” United States v. Maddux,
917 F.3d 437, 443 (6th Cir. 2019) (quoting United States v. Faulkenberry, 614 F.3d 573, 580-81
(6th Cir. 2010)).

The defendants’ fraud convictions rise or fall based on whether they had intent to defraud.
Fraud “is not defined according to a technical standard.” United States v. Van Dyke, 605 F.2d 220,
225 (6th Cir. 1979); United States v. Moore, 29 F. App’x 222, 225 (6th Cir. 2002). Instead, fraud
1s measured by its departure from “moral uprightness, [ ] fundamental honesty, fair play and right

dealing in the general and business life of members of society.” Van Dyke, 605 F.2d at 225
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(quoting United States v. Bruce, 488 F.2d 1224, 1229 (5th Cir. 1973)). Direct evidence of fraud
can be scarce, so a factfinder “may consider circumstantial evidence of fraudulent intent and draw
reasonable inferences therefrom.” United States v. Davis, 490 F.3d 541, 549 (6th Cir. 2007)
(quoting United States v. Cooper, No. 02-40069, 2004 WL 432236, at *4 (D. Kan. Feb. 10, 2004)).
For example, fraudulent intent “can be inferred from efforts to conceal the unlawful activity, from
misrepresentations, from proof of knowledge, and from profits.” 7d. (quoting Cooper, 2004 WL
432236, at *4); United States v. Bailey, 973 F.3d 548, 565 (6th Cir. 2020); see, e.g., United States
v. Bertram, 900 F.3d 743, 748-51 (6th Cir. 2018). Importantly, “the question of intent is generally
considered to be one of fact to be resolved by the trier of the facts . . . and the determination thereof
should not be lightly overturned.” United States v. White, 492 F.3d 380, 394 (6th Cir. 2007)
(quoting United States v. Wagner, 382 F.3d 598, 612 (6th Cir. 2004)).

At every tumn, these defendants demonstrated their intent to defraud. They targeted family,
friends, coworkers, and service members who had insurance that wouldn’t scrutinize compound
drug prescriptions; they paid customers to order the creams and pills by misrepresenting that
they were part of a nonexistent clinical trial, paying direct commissions, or paying the customers’
co-pays; they created pre-set order pads with drug formulas tailored to maximize profit rather than
medical efficiency; they persuaded customers to order unneeded and unwanted creams; they
ordered extra creams and refills for customers without their knowledge or consent; they paid
medical providers to sign prescriptions without seeing patients and stamped the providers’
signature without consent; they directed pharmacists to backdate prescriptions to fall within the
period before insurers stopped covering compound drugs; and these drugs were excessively
expensive relative to their demonstrated benefit, netting the defendants millions of dollars in just

two years. A reasonable factfinder could easily conclude that these actions constitute an
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intentional, comprehensive scheme to defraud and establish the defendants’ guilt beyond a
reasonable doubt.

The defendants try to hide behind the complexity of the healthcare system, arguing that
they were “merely advertising prescriptions,” and so the healthcare providers and pharmacies are
responsible for any wrongdoing as gatekeepers between marketers and insurance companies. But
potential wrongdoing by other parties does not excuse the defendants from the consequences of
their actions here. See, e.g., United States v. Grow, 977 F.3d 1310, 1321 (11th Cir. 2020)
(“A doctor’s prescription is not a get-out-of-jail-free card.”); United States v. Svete, 556 F.3d 1157,
1165 (11th Cir. 2009) (“A perpetrator of fraud is no less guilty of fraud because his victim is also
guilty of negligence.”). And the evidence shows that these gatekeepers were deliberately
commandeered by the marketers’ scheme. The defendants co-opted the role of the healthcare
provider by paying Craven to sign prescriptions without creating any doctor/patient relationship
and in many cases without evaluating the patients whatsoever. In some instances, the defendants
circumvented the role of the healthcare provider altogether by obtaining a stamp of Craven’s
signature and using it to approve prescriptions without her knowledge. The defendants also
undermined the role of the pharmacy by paying a pharmacist, Jared Schwab, to consult with them
to create pre-set drug formulas designed for maximum profit rather than medical efficacy and to
backdate prescriptions. They did all these things knowing that the insurers of their targeted
customers would cover compound drugs without preauthorization. These actions were the essence
of a scheme by which the defendants intended to—and in fact did—extract massive profits from
the marketing of medically unnecessary drugs. Even if these actions taken in isolation could have
a plausible innocent explanation, when taken together, a reasonable factfinder could easily

conclude that they establish an intentional scheme to defraud. See United States v. Jones, 641 F.3d
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706, 710 (6th Cir. 2011); Davis, 490 F.3d at 547 (referring to “the paradigm health care fraud case”
as one “consisting of claims for pharmaceuticals or supplies in the obvious absence of medical
need”).

It is true that the defendants engaged in the various actions comprising the scheme in
differing degrees, and some of these actions were accomplished indirectly through downlinks. Yet
there is more than sufficient evidence from which a rational trier of fact could infer that each
defendant understood the essence of the scheme; that they either knew the actions their downlinks
were taking or even directed the downlinks to take those actions. Seeing as the myriad of
downlinks engaged in substantially similar conduct, a rational factfinder could infer that these
actions were in fact part of the “process” of marketing these creams and were the essence of the
scheme itself. See Grow, 977 F.3d at 1321 (holding that evidence of healthcare fraud was
sufficient where marketers recruited people to order prescriptions and insurance was billed for pain
creams, scar creams, and vitamins that were not medically necessary).

Nicholson argues that because she was not found guilty of conspiracy, that necessarily
means that she wasn’t part of the scheme to defraud. Not so. The crimes require proof of different
elements: a person can perpetrate a scheme to defraud without being part of a conspiracy. See,
e.g., United States v. Myint, 455 F. App’x 596, 603 (6th Cir. 2012) (affirming defendant’s
conviction for conspiracy to commit healthcare fraud despite acquittal for substantive healthcare
fraud). A court could have a myriad of reasons for not convicting on the conspiracy charge aside
from lack of sufficient evidence. And on Nicholson’s challenge to her fraud conviction, we ask
only whether the evidence was sufficient to support a conviction on that charge.

The defendants’ half-hearted assertion that they consulted attorneys does not prove that

they thought their actions were legal, as they did not assert a formal advice of counsel defense and
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offered no evidence of what they told their attorneys in those conversations. United States
v. Lindo, 18 F.3d 353, 35657 (6th Cir. 1994) (without providing evidence of full disclosure of all
pertinent facts to counsel, defendant could not rely on advice of counsel defense).

In a final effort to undermine their fraud convictions, the defendants attempt to recast the
evidence of affirmative misrepresentations detailed above as omissions, and then dismiss them by
arguing that they had no duty to disclose. But this argument does not absolve them because a
defendant can be guilty of fraud through the concealment of material information in the absence
of a positive legal duty to disclose that information. Berfram, 900 F.3d at 748-51; Maddux, 917
F.3d at 443-44; United States v. Colton, 231 F.3d 890, 898-99 (4th Cir. 2000); see also United
States v. Keplinger, 776 F.2d 678, 697-98 (7th Cir. 1985) (“[O]missions or concealment of
material information can constitute fraud . . . without proof of a duty to disclose the information
pursuant to a specific statute or regulation.”) (collecting cases).

The defendants attempted to conceal the nature of their scheme from insurers. By paying
a medical provider to sign the prescriptions without seeing patients, they concealed that they were
the ones soliciting the cream orders rather than the prescriptions originating out of the typical
doctor/patient consultation process. By creating a pre-set compound formula order form, they
concealed that the formulas were created to maximize profit rather than tailored by a doctor for
unique patient needs. And by fabricating a clinical trial, paying customers commissions to order
creams, and paying customers’ co-pays, they concealed that they were inducing customers to order
creams rather than the prescriptions originating from medical necessity and consultation with a
doctor. These concealments are material because insurers testified that if they knew any of this
information, they would not have approved payment for the creams. But even without this

concealment, the affirmative misrepresentations alone can sustain the defendants’ fraud
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convictions. The bottom line is that these customers would not have ordered these medically
unnecessary prescription medications without the fraudulent actions of the defendants, and the
defendants reaped substantial profits from convincing them to do so.

In short, there is ample evidence for a rational factfinder to infer intent to defraud.

IV.

Next, Wilkerson, Chatfield, and Hindmon challenge their convictions for conspiracy to
commit healthcare fraud on evidence sufficiency grounds. To establish a conspiracy to commit
healthcare fraud, the government must prove “(1) the existence of an agreement to violate the law;
[and] (2) knowledge and intent to join the conspiracy.” Bailey, 973 F.3d at 564—65 (quoting United
States v. Hughes, 505 F.3d 578, 593 (6th Cir. 2007)).

The defendants do not challenge the existence of an agreement itself or that they
individually joined such an agreement. Instead, they argue only that their underlying actions were
not unlawful and so they never agreed to violate the law, But, as discussed above, there is
sufficient evidence for a rational factfinder to determine that the defendants engaged in a scheme
by which they intended to defraud insurers. And the evidence shows that Wilkerson, Chatfield,
and Hindmon were working together to carry out that scheme. They coordinated to figure out
which insurers were covering the compound creams, they used the same pre-set order forms to
maximize their profits, their process of recruiting customers by telling them they would be paid
for participating in a clinical trial was the same, their orders were often signed by the same
healthcare provider, and they were all getting paid commissions from the same source. Because
their underlying scheme was intentionally fraudulent and they agreed together to accomplish that
scheme, there is sufficient evidence to support the defendants’ conspiracy convictions. See United

States v. Bryant, 849 F. App’x 565, 570-71 (6th Cir. 2021).
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V.

Wilkerson and Chatfield next challenge their money laundering convictions for sufficiency
of the evidence. A person is guilty of money laundering if they “[1] knoWingly engage[] or
attempt[] to engage in a monetary transaction [2] in criminally derived property [3] of a value
greater than $10,000 and [4] is derived from specified unlawful activity.” 18 U.S.C. § 1957.

Neither defendant challenges that they knowingly derived more than $10,000 from
transactions involving their drug marketing activities. The only argument they advance is, again,
that their underlying conduct was not criminal. Thus, as with conspiracy, the money laundering
convictions rise or fall based on the fraud convictions. See United States v. Whitfield, 663 F. App’x
400, 40607 (6th Cir. 2016). Because there is sufficient evidence that Wilkerson and Chatfield
intentionally defrauded insurers, there is sufficient evidence to support their convictions for money
laundering.

VI.

Wilkerson, Chatfield, Hindmon, and Nicholson were convicted of paying and receiving
illegal kickbacks, and Montgomery was convicted of receiving illegal kickbacks. Again, they
challenge their convictions on sufficiency of the evidence grounds. Nicholson also argues that her
kickback payment conviction and wire fraud conviction are multiplicitous.

To establish a violation of the anti-kickback statute, the government must prove that a
defendant (1) knowingly and willfully offered or paid remuneration (2) to induce that person to
refer an individual (3) for the furnishing of any item or service for which payment may be made
under a federal healthcare program, 42 U.S.C. § 1320a-7b(b)(2), or that a defendant (1) knowingly

and willfully solicited or received remuneration (2) in return for referring an individual to a person
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(3) for the furnishing or arranging for the furnishing of any item or service for which payment may
be made under a federal healthcare program, 42 U.S.C. § 1320a-7b(b)(1).

Wilkerson, Chatfield, Hindmon, and Nicholson. Here, again, the defendants argue that
their conduct was not fraudulent and so they did not knowingly and willfully do something the law
forbids. They assert that commission arrangements like the ones they had were standard for the
industry, and so they did not believe their conduct was unlawful. Because there is sufficient
evidence that Wilkerson, Chatfield, Hindmon, and Nicholson participated in a scheme with intent
to defraud, the intent requirement is satisfied here as well.

Montgomery. More needs to be said about Montgomery, since he was not convicted of
fraud. In evaluating the sufficiency of the evidence of Montgomery’s convictions, we ask only
whether there is sufficient evidence for a rational factfinder to find him guilty of the crimes for
which he was convicted: receipt of illegal kickbacks. We do not inquire why the district court
didn’t find him guilty on the fraud counts. The evidence shows that Montgomery engaged in many
of the same activities the court deemed fraudulent. He recruited his own downlinks by promising
them commissions. He told his downlinks to offer commissions to customers to order creams.
And he instructed them to say the customers were being paid as part of a clinical trial that was
nonexistent. He helped pay customers’ co-payments. He encouraged people to order creams they
did not want or need. He also ordered creams for customers without their knowledge or consent
and instructed his downlinks to do the same. According to the government, Montgomery made
$338,391 from the scheme. And he set up an LLC to receive those payments. A rational factfinder
could infer from those actions that he knew his conduct was unlawful, and therefore he had the
requisite mens rea in that he knowingly and willfully received unlawful kickbacks. See Bailey,

973 F.3d at 566-67.
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Nicholson. In addition to contesting mens rea, Nicholson argues that her convictions for
receiving illegal kickbacks and wire fraud are multiplicitous. We review such claims de novo.
United States v. Vichitvongsa, 819 F.3d 260, 273 (6th Cir. 2016). Multiplicity is “charging a single
offense in more than one count in an indictment” in violation of double jeopardy. United States
v. Swafford, 512 F.3d 833, 844 (6th Cir. 2008) (quoting United States v. Lemons, 941 F.2d 309,
317 (5th Cir.1991)). To assess multiplicity, we use the test set forth in Blockburger v. United
States, 284 U.S. 299, 304 (1932), asking “whether each charge requires proof of a fact that the
other charge does not; if each charge does, then the charges accuse different crimes and are
therefore not multiplicitous.” United States v. Myers, 854 F.3d 341, 355 (6th Cir. 2017).

The two convictions at issue here are based on a single monetary transaction—a 12/5/14
check to Matthews Consulting LLC. But the question is not whether the charges are based on the
same conduct, but whether the charges each require proof of an element the other does not.
A kickback violation does not require proof of using the wires; a kickback could be paid in cash,
could be an exchange of goods or services in person, or could be accomplished by various other
non-wire means. See, e.g., United States v. Martinez, 921 F.3d 452, 467 (5th Cir. 2019) (kickback
payment made via envelopes of cash). Meanwhile, wire fraud does not require proof that a
payment was intended to induce someone to refer another person for federal healthcare services.
See, e.g., United States v. Kozerski, 969 F.3d 310, 312 (6th Cir. 2020) (wire fraud based on
obtaining government confracts by impersonating a disabled veteran). So both offenses require
proof of an element the other does not, and the charges are not multiplicitous. See United States

v. Tahir, No. 15-20351, 2016 WL 795884, at *6-7 (E.D. Mich. Feb. 29, 2016).
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VIIL

Wilkerson, Chatfield, and Hindmon argue that even if their convictions are affirmed, the
district court erred in calculating the loss amount for sentencing. The district court calculated loss
as the total amount paid by insurers for creams sold by each defendant and their downlinks. The
defendants argue that the cost of “legitimate” claims should have been subtracted from that
amount.

We review de novo the district court’s method of calculating loss and review any related
factual findings for clear error. United States v. Chaney, 921 F.3d 572, 579 (6th Cir. 2019). The
Guidelines instruct courts to calculate the loss amount as “the greater of actual loss or intended
loss.” U.S.S.G. § 2B1.1, cmt. n.3(A). The court “does not have to ‘establish the value of the loss
with precision,” United States v. Poulsen, 655 F.3d 492, 513 (6th Cir. 2011) (quoting United
States v. Nelson, 356 F.3d 719, 723 (6th Cir. 2004)), but rather, “a reasonable estimate” will
suffice, U.S.S.G. § 2B1.1 ecmt. n. 3(C)). The loss amount need only be proven by a preponderance
of the evidence. United States v. Washington, 715 F.3d 975, 984 (6th Cir. 2013). Because the
district court is in a “unique position to assess the evidence and estimate the loss based on that
evidence,” the “loss determination is entitled to appropriate deference.” U.S.5.G. § 2B1.1 cmt. n.
3(C).

When healthcare fraud is perpetrated against a government program, “the aggregate dollar
amount of fraudulent bills submitted to the Government health care program . . . is evidence
sufficient to establish the amount of the intended loss, if not rebutted.” U.S.5.G. § 2B1.1, cmt,
n.3(F)(viil); see, e.g., Bryant, 849 F. App’x at 571-72 (defendants failed to rebut loss amount
because they didn’t “meet their burden in providing the specific value by which the loss amount

should be reduced”). In cases of fraud against private insurers as well, it is permissible for a court
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to “conclude[ ] that the intended loss amount was best represented by the amount billed.” Bertram,
900 F.3d at 752. This is especially true where “[t]he Government proved that the defendants
engaged in a pervasive health care fraud conspiracy” and the defendants do not present evidence
“to distinguish legitimate claims from fraudulent ones.” United States v. Lovett, 764 F. App’x
450, 460 (6th Cir. 2019); Bryant, 849 F. App’x at 572; Washington, 715 F.3d at 985; United States
v. Mahmud, 541 F. App’x 630, 635-36 (6th Cir. 2013). This reflects a court’s “modest
requirement” to make a reasonable estimate of the loss. Bertram, 900 F.3d at 752-53.

The defendants assert that United States v. Mehmood establishes that legitimate claims
should be subtracted from the aggregate amount. 742 F. App’x 928, 941 (6th Cir, 2018). But that
unpublished case only holds that legitimate claims should be offset “if established.” Id. Here, the
court found that the entire pervasive scheme was fraudulent by a preponderance of the evidence.
Once the court made its reasonable estimate of the loss, it was up to the defendants to establish the
legitimacy of the prescriptions they claim weren’t fraudulent and to present the court with a
valuation of those legitimate prescriptions. See Bertram, 900 F.3d at 752—53. But the defendants
presented no contrary evidence to set apart or establish the legitimacy of any claims here, much
less a valuation of such claims. Instead, they argue that the district court didn’t allow them to offer
such evidence, but nothing in the record indicates that the defendants were precluded from doing
so, only that they chose not to. In response to the court’s request for such evidence, the defendants’
only contention was that there was no fraudulent scheme in the first place. Because we affirm the
defendants’ fraud convictions, this argument is unavailing.

VIIIL

For these reasons, we affirm the convictions and sentences of all defendants.
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