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No. 09-3108

UNITED STATES COURT OF APPEALS - 
FOR THE SIXTH CIRCUIT f

-------FILED------
Nov 09, 2009 

LEONARD GREEN, Clerk
)
)

In re: JAMES SUDBERRY, )
)

Movant. ) ORDER
)
)

Before: GUY, RYAN, and MCKEAGUE, Circuit Judges.

James Sudberry, an Ohio prisoner proceeding pro se, moves this court for 

authorizing the district court to consider a second or successive petition for a writ of habeas 

relief under 28 u!s.C. § 2254. See 28 US.C. § 2244. The state has filed a response.

Oil October 7,2000, a jury convicted Sudberry of murder. Sudberry was sentenced to serve 

fifteen years to life in prison. The Ohio Court of Appeals, Twelfth Appellate District, affirmed 

Sudberry’s conviction on November 13,2001. The Ohio Supreme Court denied Sudberry’s motion 

for leave to file a delayed appeal on July 31,2002. Sudberry did not pursue post-conviction relief.

On March 27, 2003, Sudberry filed a § 2254 petition for a writ of habeas corpus, asserting 

nine grounds for relief. On April 29, 2008, the district court dismissed with prejudice eight of 

Sudberry s grounds for relief. An evidentiaiy hearing was held on the last remaining claim. On 

February 4, 2009, the district court dismissed the final claim with prejudice.

On February 3, 2009, Sudberry filed an application for permission to file a second or 

successive § 2254 habeas petition. In this application, Sudbeny reasserts the claims decided in his 

first § 2254 habeas petition, including: 1) whether there were mitigating circumstances to a lesser 

or negligent homicide; 2) whether he stated a valid claim of self-defense; and 3) whether his counsel 

rendered ineffective assistance.
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To be entitled to an order authorizing the district court to consider a second habeas 

petition, the movant must make a prima facie showing of: (1) a new rule of constitutional law made

retroactive to cases on collateral review by the Supreme Court that was previously unavailable, or 

(2) newly discovered evidence which could not |ave been discovered previously through the exercise 

of due diligence and which would be sufficient to establish by clear and convincing evidence that 

reasonable factfinder would have found the applicant guilty. See 28 U.S.C. § 2244(b)(2), 

(b)(3)(C); see In re Green, 144 F.3d 384, 388 (6th Cir. 1998).
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Sudberry s motion does not.satisfy either requirement for obtaining permission to file a

s_econdor successive.habeaL,p£atipn. First, Sudberry’s arguments do not rely on a new rule of 

constitutional law made retroactive to cases collateral review by the Supreme Court that 
previously unavailable.' Second, Sudberry has not established that any of his claims involve newly 

discovered evidence that would be sufficient to establish by clear and convincing evidence that no *

on was

reasonable factfinder Would have found him guilty.- 4^1 o ne_

Accordingly, we deny the motion for an order authorizing a second or successive habeas

petition.

ENTERED BY ORDER OF THE COURT

mul
Leonard Green 

Clerk
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