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1 IN- THE UNITED STATES DISTRICT COURT . R 1 THE COURTROOM DEPUTY: All rise. This
FOR THE EASTERN DISTRICT OF TENNESSEE b4 L s o
2 AT KNOXVILLE, TENNESSEE ;- 1 ) 28 court is again in séssion with the Honorable C. ¢
» . - . T ". .
3 ﬁNITED STATES OF AMERICA, ) * } . R -+ 3§ clifford Shixley, Jr., United ‘States Magistrate »
) ‘ ' o -
4 Government, ') 4 Judge, presiding. Please come to oxder and be
} ’ ’ .
— 5 vs. } Case No. 3:15-cr-177 ’ . 5l seated.
) - pee—— - PSSO .
6 MICHAEL ANTHONY BENANTI, ) 6 We are here for a scheduled motion hearing
) R : .
ki Defendarnt. } 7f in Case 3:15-cr-177, United States of America versus
8 TRANSCRIPT OF PROCEEDINGS| . 8 Michael Benanti. .
BEFORE THE HONORABLE C. CLIFFORD SBIR];.E!, JR. . . -
9 . , - 9 Here on behalf of the government are Kelly :
Wednesday, “May 342017 i
10 . . 0z:170 10} Norris and David Lewen.
APPEARANCES : . L’o@ouﬁb S,( . . : . . ; '
11 - ’ . VZO"SY;‘ 11 Is the government ready to proceed?
ON BEEALF OF THE GOVERNMENT: . : : .
12 - 12 MR. LEWEN: Present and ready, Your Honor.
A DAVID P.-LEWEN, JR., ESQ., and .
13 KELLY ANN NORRIS, ESQ. . 13 THE COURTROOM DEPUTY: And here on behalf
R U.S. DEPARTMENT OF JUSTICE . .
14 . OFFLCE OF U.S. ATTORNEY : Co 14 of the defendant are Robert Kurtz and Richard
i 800 Market Street, Suite 211 . : )
15 i Knoxville, TN 37902 15} Gaines.
16 ON BEBALF OF THE DEFENDANT: 16 Is the defendant ready to proceed?
17 . ROBERT R. KURTZ, ESQ. ’ 17 MR. KURTZ: Ready to proceed, Your Honor.
STANLEY &-KURT2, PLLC . A . .
18 422 South Gay Street, Suite 301 18 THE COURT: All right. Although there are
Knoxville, TN 37902 .
19 . . ' 19{l a number of motions pending in this case, we are
RICHARD L. GAINES, ESQ- : i . :
.20 DANIEL & ENGLISH : 02:18p4 20)| taking up only at this point Document f§3, which is
550 West Main Avenue, Suite 950 . " - - :
21 Knoxville, TN 37902 21§ Mr. Benanti's pro se motion to grant him co-counsel .
' ) . Spd N
22|| REPORTED BY: . 22} status or motion to proceed pro se, and
23|l Teresa S. Grandchamp, RPR, CRR 23§l Document 158, which is a pro se motion to deny the
P.0. Box 1362 ' ‘ : ' o \W\
24 Knoxville, Tennessee 37901 ’ ’ - 24 strike request regarding the motions to strike filed )<
(630) 842-0030 . iy
25 . ' o . : 25| by the government. AL
. gn’ N e
. c} N
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So, given that they're the defendant's
motions, Mr. Kurtz, I'll hear from you first.
»

s . »
MR. KURTZ: Your Honor, in regards to

Document No. 153, I think you correctly identified

that is the primafy motion. I believe that ‘that ]

relates back to other motions,.howeVer, that

Mr. Benanti has filed, Documents No. 151 and 154,
the Motion for New Trial and the Aménded Motion for
New Tri;l. ) '

I believe that the -- I did not file these

motionsi but I have met with Mr. Benanti, and I
beliéve that the motién to be granted co-counsel
status or motion to proceed pro se ha% to do'ﬁith my
position oﬁ the other motions that I %éferénced.

Mr. Benanti feels very strénily that the
grounds that he has raised, specifica%ly in the
Amended Motion for New Trial, Docuﬁéné No. 154, are
well-taken and should be considered'b§ the Court.

1 have been involved in this|case since the
inéeption and litigated the Motion:fo# -- the Motion
to Suppress that was filed, that was %eard back, I
believe, on June 2nd of last year, if;I remember
correctly, and if I believed that it ?as appropriate
to file this ~-- these motions at thisltime, I would

have done so.
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THE COURT: What's the differeqce.in 151
and 1542 And does 154 just amend 151 or --
* MR. KURTZ:' It amends it; and, I think, can
be relied upon, complétely for -- I think it really
replaces 151 --

THE COURT: Okay.

MR. KURTZ: -- is my understanding.

THE COURT: That was my question.

MR. KURTZ: And so, other than that, Your

Honor, I don't know what more I can address

directly.

I~have not moved to adopt Dééument.154. I
do not intend to adopt Document 154, and so I think
that leaves the Court maybe needing to address
Mr. Benanti. ]

THE COURT: What do you understand legally
are the rélief options that Mr. Benanti has?

MR. KURTZ: In terms of this motion?

THE COURT: This motion 153 that's pending
in front of me.

MR. KURTZ: I believe the Court has several
options. I believe the Court could allow, after
inquiry, for Mr. Benanti to represent himself-going
forward. .

I believe that the Court, if the Court
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“inherent cbﬁflibﬁféf:interéét., I don

wasn't satisfied with that inquiry, could deny that

motion.

» »
And I guess there is some mi

X in-between

where the.Court could allow him to proceed pro se’

.with:.elbow-counsel, or, in the alternétive, I guess

- 4
the Court could .appoint new counsel to review it to

determine if different counsel had a different

opinion.

THE COURT: What I understan
to be is a reQuésp.xo,be,gpfcopnselfﬁ.
Mr. Gaines.

MR. KURTZ: I think that is .

areas of relief that he requested. I

d theprequest

th{ygg,qu

bne of. the.

m not aware of

any precedent in this district for that having

happened, Your Honor.

THE COURT: What is your pos

ition on the

guestion of -- first, if I were-to grant that

co-counsel status?
MR. KURT2: I think that

Qbiﬁg forﬁéf&va subseéueht 2255 would

handled in a situation like that.

I have, as an officer of thi

t know how

ever be

5 court, the

duty to do certain things, and I think ‘that's clear

to everyone.

And so if you were to grant that
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. co-counsel, sxtting silently, o1

motion, I can foresee situations where you ask me,
Well, what is your argument on this? And I would be
in a p031tion _potentially of'either agreeing with my

dlsagreelng, whlch

would be giving the Court two opp031ng views on the
same issue, and 1t would certalnly not be furtherlng
Mr.. Benanti' s_quectlves.

"THE COURT: What if he was permitted
co-counsel status only as to the Motion to Dismiss
of Motion For a New Trial? Excuse me.

MR. KURTZ: 1I'm just trying to think
through that. I still see some of the same
troubles. It may mitigate it some, but I still see
some potential for problems.

THE COURT: Well, if he was, he would have
to be advised with regard to a 2255, which we have
motioned after the fact, where he claims things went
wrong. One of the allegations often is ;neffective
assistance of counsel. '

That would probably fall on deaf ears if
you were your own counsel. it wouldn't much be
heard to hear you were ipeffective‘after begging to
be so. So that's always the case. I don't see how
that's-a conflict for you.

MR. KURTZ: Well, if I'm representing
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factually --

situation.

18l

Mr. Benanti and I am supposed to advise him of what

I think is in his best interest legally and

[ ’ - .

THE COURT: Right.

MR. KURTZ: -- and he is of equal status to _

me in representing things to the Court, 1 mean, do I

get ﬁut in a position of the-Court asking me about

" my position on issues that are raised in this

motion? I mean --

THE COURT: I don't think so. That's what
I was saying. We're not in the position that.some

of these cases -- and this is a pretty rare

MR. KURTZ: I agree.

THE COURT: But one of the situatidns often

L

“is pretfiai; so we have all the trial ramifications.

“This one, the only thing ieft iéAséﬁﬁencing
and appeal; riéht? 'So you don't have any . °
pre-sentencing motions pending tﬁ§t~youfb¥
Mr.-éainés have filed, do you?
" MR. KURTZ: No.
THE COURT: All right. So as far as
motions, the only motion that would be pendibé, if

allowed, would be Mr. Benanti's, if granted, pro se

status only as to that motion. -"He would be the one

Case 3:15-¢r-00177-TAV-CCS Documeni _2,234 Filed 09/28/17 Page 7 of 57 PagelD #:

——
N

w N

vozmsn& 10]

11

12
13

14§

IS

16

-18

19]

02:27eM 20|}

21
22
23
24

25l-

«doesn't~

¥
f;-;f .

responsible for that, not you and Mr. Gaines.

MR. KURTZ: You've caught me a little off
guard, Yéur Honor. That *s ‘not an avenue thaﬁ I was
expecting, and I still see it as problematic.

THﬁ CbURT: :Welli'ai_fgfe as these are, the
99 percent are: I -either want my lawyers or I want

to represent myself. It's rarely: I ﬁant my

1awjer; and I want to représent myself. - And the

réason|that's so raré is the default position on
that legally ‘is generally no.
But as I read the'céses, there is always an

inherent right of discretion of the Courttto_

_exercise the right to what essentially the cases

-¢all hybrid. counsel.:

.. -And so-that's where I'm asking if you

can --{if you could fashion a hyprid situation that

n-a conflict situation, allows you

.8till to 'represent him fully and complefely in

. sentencing 'on sentencing matters, and/or on appeal,

and ‘allows ‘him to argue. simply this-Motion For a New

Trial based on, 1 guess, essentially alleged

;proseq‘torial misconduct. :Where does that create a

prob;eé.for'you?
- MR. KURTZ: 'If the Court is considering

fashioning such a hybrid system where we -- where I
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.generally what we look at is: .

‘lawyer in that case. - - .+ 1 7y

-something wefe to Happen and-Mr.

‘would =-

and .Mr. Gaines are not at all.-- are Yyou

considering ~- is the Court considering we'relnot

»
involved in that argumentfwhatsoever?

THE COURT: Right. ;It's the; same as being

pro se, and lawyers are not- involved ?n that.
MR. .KURTZ: Can'I have a.minbte?,

“THE COURT:  Yeah. . Because, I mean, if

‘you're pro se -~ 'S0 what _I!m talking about ls -

Are -you pro se- for
the entire case? And sometimes there|is elbow

counsel. You. may have.served as- elbow counsel.. And

‘if you do, -it's a little bit of an :awkward

situwation. You could prov1de some le?al
1nformat10n, but you can't stand ‘up and argue, you
l
can't represent them becduse: you. are not their
‘MR: KURTZ:".And.so.'in this:ipstance, 'if
?Bena?ti_wanted

H B
assistance; what --'I.mean; I~"worry -about-that.

" Would I then be expected to step-intojthat role, or

THE COURT:  No, I'think:== ybu.know, sin the

cases I can think of where we've-alloyed .pro. se

" defendants and elbow counSelf-erow counsel

obviously often provides them information they: don't’
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.that.would not be my expectation,

. represented.

speak with Mr.

10
want to hear and about issues that aren't allowed to
be raised .and they try to raise them anyway

MR. KURTZ: I mean, I'm th;ﬁklng more
specifically of a case I remember some yearé ago,

and I don't remember who was 1nvolved in it, but I

»-believe it was a trial 1n front of Judge Varlan I
. think Phil Lomonaco was appornted elbow counsel, and

_as the trial stagted,»the client 1eaned over and

‘

said, "I don't want to do volrhdlre,ﬂyou do,lt, and

he was expeoted to get pp and do it at that‘point.

. And I thlnk that is the role of elbow
counsel or standby counsel in _some 1nstances, and if
that is the expectation here, then it would pe -

THE CQGRT% - I know nothing of that;‘and

My expectat1on is
just the oppositer You re elther pro se or you re
mThls_case,‘the guestlon is: Ie tpis
that one_exception_og,the case where‘yoq car&e out
one:motionz, - ' _ J -
MR. KURTZ: If,I could have a seco;d to
Géines.

THE COU?T:L>Sure{P
(A brief recese,nas,taken.[

MR. KURTZ: Your Honor,--

THE COURT: Yes, sir.

. Case 3:15-¢r-00177-TAV-CCS Dvot:umentlz;tt:l8 7F|led 00/28/17 Page 10 of 57 ; PagelD #:




02:33pM 10
11

12

" 13

14

15

16

17

18

02:33M 20

21

22
23
24
25

11
MR. KURTZ: -~ so in talking about this, I
canrsee how the Court could_potentially fashion a
hybrid.éystem'that might.wétk. o *

Here is my concern, and that is:

.Mr. Benanti is in lock- -- is locked up most of the_

time. He has access to what they call the kiosk for
approximately 45 minutes a day because he's in an
area where six other individuals use that same kiosk
during the same time ‘that he's allowed out. ' So for
a four-hour period where ﬁé'S'oqt, six people have
to-use‘that:kioskr thch is the only access to legal
information'that he has. : I

So if he were to go forward pro’se, purely

' pro se, thén there is no way for him to properly

prepare, to research, to pull caselaw that he needs

to pull;.to buttress his claims that have beén made

“in Docuﬁént 154.

And S0 where that puts me is that I would

be ‘having to assist him in doing that, which 1'm

happy to do. I've tried to assist him .at every step

of this proceeding. My concern is: If I missed

sométhing"in my research, if I don't provide the

" correct case, then what exposure -- I mean, whére

does that leave us? -

‘And so I'm happy to assist him as much as I
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can. I'm still very uncertain about how particular
your cher woﬁld be, the Court's_order would be in
*fashioning what thiis looks like. '

And so I don't. know that I could fully
answer|your question;' Is EEEE? a way to do it?
PossibLy,.but»—— and I'm just kind of sitting herxe
thingilg'of concerns as they come up, and there are
probably more than what I jpst identified, but

that's|{one that's pretty important to me.

.And it may be that Mr. Benanti needs access

to a léw library -or an online law library. And in

- previous discussions with-him, he is -- I believe

that Mt. Benanti would also need access to some of
the di§cdvery which is in electronic format,
predominanbly, to be able to prepare for this.

And so we had previously.  requested the

Court~to allow him access to a computer, and I don't

: know if that's. a laptop or a desktop, whatever the

jail“c'n accommodate, to review that, but I think

.thosé‘?re'two issues .that I think would need to be

addres.ed.

. THE COURT: All right. Anythinq else,
Mr. Kurtz? '
MR. KURTZ: Pardon me?

THE COURT: Anything else?
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MR. KURTZ: No.
THE COURT: Anything else Mri. Benmanti wants
‘to offer?
THE DEFENDANT:- I think that is a good
solution. ;~___
THE COURT: .All right.. Mr. Gaines,
anything you want to:offex? .
- MR. GAINES: No,  Your Honor.;-
THE COURT: Mr:. Lewen?
MR. LEWEN:. Your Honor, I want to make sure
that the document we're talking :about} I --;fhe
document 1D number is kind of blocked|out with the
handwriting. It's the one with the c¢ayoni¢;colors.
I think it's, like, 20, 30 pages long; .Is that the
one we're talking about? -I cannot see the document
iD number:on this.: . )
THE COURT: * I.don't know what you're .
looking at. This 'is..called Motion to'Be Gr;nted
.Co—CounSel Statué or Motion to.Rroceeé’Pro Se.” It's
handwtitten;i It's one page. -And=it'n,Documént_153::¢
MR. LEWEN: I understand that one. I was
under the impression-that the carve-out that.thé
Court was talking about for the particular motion
was this particular'motidn; this one. I think it's

154.
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THE COURT: - 154 is the -- basically what I
would call an Amended Motion For a New ?rial.
ME. LEWEN: All right. Your Hénor[ I fmean,

I do not want to‘spéak for Mr. Kurtz or Mr. Gaines,

..but in just sitting here listening and sort'Of

putt;ng myself in their shoes, and Mr. Kurtz alluded

to exposure, if héri§,1eft on in any type of ‘

representative capacify,.it ;s clear --_I mean; the

recogdvisvyery_clea; thag this defendant is ready

and williqg to make_b;gelesg pgrsonal §§tack$ on'\:

people if he thinks it will help him. 7
If Mr. Kurtz and M;ﬁ-Gaines are on this

case_in that capacity of either co-counsel, elbow

_counsel, they should just be p;epared for BPR'

. complaints by Mr. Benanti because he's going to

think that it's going to be helpful .to his cause.
"I was anticipating that this hearing was

going to be.one that we normally.-- normally have

. where -~ and I understand the procedqralﬂpos;ﬁre'is

. very Qiffefent because we have a.duly-convicted

defendant here{: Typically itfsﬂpre;rial.

But if the Court wants to_;alk to the
defendant about this potential decision.to go pro
se, wnich is a significant decision, .I know the

Court recognizes that, and in my years of being
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here, that's not a decision that is made lightly.

I thought it was important--- -and given the
law in the case,‘I qu't know that‘there is anything'
that can really stop him from going pro se if that's
what he really wants- and if hé has a- full e
understanding of what that means, and if he

understands that it ‘doesn't mean you'get to do .

whatever you want.

- I thought it would be helpful in assisting

"the Court in this process, I hHave a 55~second .

excerpt of a jail call that directly relateé to this
issue. I think it would be helpful to have the

Court hear that when determining what's the best way

‘to resolve things.-

) And- so with’the Court's permission, I'm
happy to play it. 1I°'ve given it to Mr. Kurtz. We
played-plenty of“jail calls at -trial. I don't thiﬁk
there is an issue.

If the. Court wants a witness, I have Agent

Nocera that. can testify about getting the call. But_

i believe we all agree. that this call was made on
April 25th, last-week. .

THE COURT: That's fine. I think I
probably know what it is. .

(Audio played in open -court; not reported.)
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MR. LEWEN: So, Your Honor, that's -- that

call was different than the one that I had put in my

earlier Mo%ion.to Strike.

United
to go L
.of disc
-decisic
se is ¢
the dis
whateve

going .t
 -hear .t}
this pa
he. want
motiong
objecti
hearing

preserv

this ca

»

THE COURT: . Oh, okay. Yeah.

MR. LEWEN: But that's the concern that the
States has, is if this defendant were allowed
ro:se, I know the Court ‘has a thorough kind
ussion with anybody &ontempléting that

n, bu£ my concern is what he th;nks going pro
oing.to enable him to do in this court and in
trict co&rt; that is, to usé his woras, to do
r the hell he wants. And that's simply not

o happen.- '

And I thoﬁght it important that the Court
;f and understand that that's the mindset of
rticular defendant regarding what he thinks
s to do. )

All‘that being said, as I read all of his

. it .appears that the relief that he's

seeking is -- it appears to be just another

ion to the R & R from the June 2nd suppression
. -Which, of course, all of.thoéé issues are
ed for appeal.

And what I would not want to see happen in

se is: We have many, many victims in this

AV-CCS Document 12% 3F,iled 09/28/17 Page 16 of 57 PagelD #:
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matter that want»to testify, fhat want to exercise
their rights under the Victim Witness|Rights Act.
We have a sentencing set f6r,0bly. Ildon't want to
keep these people in limbo anymore than they have
"And so I'don't know if Mr. Benanti”is
wanting this to be a delay of that day for him, but
to the extent it is, the'dnited StateE.objects to

that. We should keep this 'July-hearing ahd'ﬁeal

"with this unique issue however best the Court sees .

fit:

But withlthat, I just -- I’il‘léave it to
the Court's discretion. I just wanted the Cpurt'to
hear that.

"1 have that disk:  -Ican make: it’an -exhibit

THE COURT: I heard it.” I undetstand it.
So, what do you think-are the options that

the Court has with régafd to-this motion?”

‘MR. LEWEN: I ‘agree with’opposing counsel]

I think one option is he' goes pro se.| ' -’

THE COURT: ' All across the b?ard;
MR. LEWEN: All across the board:
" THE COURT: -Okay.

MR. LEWEN: Pro se at sentenc¢ing, and then,
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you know, the Sixth Circuit will deal with CJA
counsel however it deals with that. But.I don’t
thfnk.that needs. to-take up this Court’s timq.

I think-all that's left is sentencing and

potentially dealing with this motion that he filed

‘pro se;under Rule 33. He canﬂgd.provse_qnder that

-and;represent,himself_at sentencing..

He could get elbow counsel, in addition to
being. pro se. That's up:-to the Court. I wéqld

never want to presume tha: ~--'what the Court would

-do in that instance, but I!ve seen elbow counsel  a

number of times. .
The. co-counsel, I just --.Mr. Benanti

is -- he is not a~lawyer,,butJSupreme-Court>is

"pretty clear that everyone has-a right to répresept_

him or herself if they so choose. It doesn't make

..thém a lawyer. It doesn't makerthem co-counsel.

I guess that's just. -- 'I'm having a . hard

-time conceptualizing someone-like Mr. Benanti being

- .co=<‘counsel with Mr, Kurtz and- Mr. -Gaines.:

.But“I don't know that:-- about the -
carve-out. Carving out Mr.-Gaines and. Mr. Kurtz to
represent him in some capacity on this pro se Motion
For a New Trial and then resume. full counsel

responsibilities for sentencing. That pait is

Case 3:15icr-00177-TAV-CCS Document f% 5 Filed 09/28/17 - Page 18 of 57 PagelD #
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Your Honor.
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easier, the full-counsel responsibi;ities for
I don't -- I don't know how that works
on thisfcarve—out for thi; -+~ that was my cBmputer,
I'm sorry. ‘
" THE COURT®" Oh.’ - o
“ MR. LEWEN: And -- :

* THE COURT: Okay. Let me clear up what I'm
thinking because you and Mr. Kurtz have' 5aid the
same thing.

I don't envision any representative
capacity in regard to the Motion For a’ New Trial.

'VMR. LEWEN: - Okay.

THE- COURT: Because if you're pro se, you
have no lawyer. You are pro se. You repreéent
yourself. '

Elbow counsel ‘is just there to prq§ide you
some advice so yodu .can represeht'yourself and ‘so yoﬁ
don’t mess up in-court: - You:dbn't get the judge mad-
at you. ‘You know what?~-* how to ifitroduce evidence.
But there is no representative capacity in that .
case. -in fact,- you're prohibited from representing
them by virtue of the pro-se nature of the .
defendant's responsibility. ’

So,- generally .we ‘have this across-the-board

pro se, and phey come in here and represent ’
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lves in all manner and fashioﬁ. Sometimes we
hem elbow counsel so they at least know how:to
t a hearing’fo some minimalistfc degree to at
function.

But the_léwyeg_gggsn't make the decisions.
hyer can say -- in some of the tax

ter-type caSes, you know, that's a stupid

nt, or tﬁat's not a correct argument, or this

has already ruled against that argument

rs in a row. But they could still make the
nt becauvse they don't -- the léwyer doesn't
ent. them. The lawyer cam just tell them that.

So 1 don't envision any representative

ty. I just envision -- and I'm not saying I'm
this. I'm just asking. b
.The othex .is: The lawyer represents them

e way through. They're the total |
entative, and the defendant has no righé to
ent themselves at all in those cases, which is
ey don't filé fhings when they're represented
nsel.

s

But in look}ng at this, it turns out there

are some cases where there is some hybrid

repres

Grante

entation, pro se representation a;lowéd.

d, .there aren't many --
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» .
“litigant.

" just --" you're represented.

“ something else.

" lawyers won't? ~And what' I'm thinking

stprgmn

. L
T
e
[—

how you deal with them, the procedura
to speak, dre élways‘an issue when the
» . . »
So the only reason =-- .just t
in, the only reason'why I'm:even con;j
this case is ~+ -and maybe I should hay
on the front ‘ehd -- might be your ansy
question:
going to éet to go pro se --' :
: "MR. LEWEN: Well -~
THE COURT: -~ okay?’ And yo'

and you appear to be doing a good' job

represented.

23
] niceties, so

>re is a. pro se

0o let you both
dering. this in
re:asked this

jer- to this

If I said no -~ %f ‘I said no, you're not

1 got lawyers

ahd whatever;

That's the way it is.

" Local rules says you can't file thing§ wheniyou're

~ With regard to the argiment that he wants

to make, the allegations’ 6f prosetutérial - V'

misconduct, whether ‘it's, as ‘you say,

MR. LEWEN: And baseless."

THE COURT: }%%%@%

just a '

‘SUbterfhge'for another objection toé*the.old 'R & R or

N

“"‘wréc is his

ability to lifigate that going forward if his-

about is:

Have I guaranteed'a 2255 in the-sensé jthat phét
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'would.pe his only recou;se?.:And I would achally
have, to.advise him of that becauéé he couldn't
appeal it beéause‘it was neve;fan issye. g '

I guess he could appeal mdeenial of "the
pro se status, but.gg;gouLQn't appeal a ruliqg on
the Motion For a New Trigl because there wou;d have
never been a motion. My ruling would effecﬁivel&

_erase that. . ._ N . P . .

If he can't file it, it can't be heard and

24

it can't. be ruled on, and then he can't appeal that

motion itself, :the.merits. of. it, to the $ixfh:
Circuit. We're not letting him-argue the me;itﬁ'
here in this Court. As -I -upnderstand 2255, ;ngn the
- sole relief is.to bring it back then. _

And so the questi&n is: 1Is, there much
- judicial economy .invelved in .that? And the;secohd

is:  Is that. almost inherently unfair in a {- what

would.I call it ~- you know, a broad brush sSort of

view? ~Not as-to the berspn,-Mrv.Benanti,hand[or how

youqmightmfeel aboutAhimvand/or;hisvcgseiand/qr_his .-

conviction,_ but: just in the purest legal sense of a
defendant and his or her opportunity~to;make an

arguﬁent something that has to be,'I,guess,'at some
~level beyondAfacially realist. You understénd what

I1'm. saying? - - .- - S L
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V Mk. LﬁﬁEN: Yes, Your Honor.

THE:COUﬁT:: -- because it's so rare. But
the -% so the onl; questioﬁ for mé is whether that
would abply inrthis case. .

' As I read the.cases, I haﬁebdiscfégign as
to.whether'to allow it, aﬁd if I allow it, how to
fashion it. So that's why I was asking you all
théée questions; ' A

.- I haven't.decidéa whether I would do that
or not, but if I“did,'I-wénted your input on whether
I'coula, whether I should, and if I did, what.it
would look like. '

. MR;”LEWEN$V I think the answer to the first
éuestion, can you,AI fhink, yes, you can do that;
ﬁhe‘céurt canvdojthag. ‘ ’ »

o i éeﬁohd question I‘feéi'more strongiy about,
and that is whether the Court should doaﬁhaﬁ. I
don't think the Court shbdld do that. I think there

is a notion o£~étability, even when you look at our

local rules;.‘If you're represented as the attorney,

that way‘I know who I'm dealing with on the other

~side.

And this sort. of -- you know, I guess a
bﬁffet-stylé sort of like, well, I'm going to'file

pro se heré, but this next time, I'm going to have a
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. And then, well, my response to yquf,reply
bn that one, I'm going to be pro se again -- 1
theré, I think the Couft's order could bé very
that it's -- the contours are sharply drawn
eryone knows thg;lgy of Ehe land.
But, still, I -- I like the policy of
hty of knowing who it is I'm dealing with.
ealt with Mr. Kurtz and Mr. Gaines. They both
een retained from day one ‘in this case. And
who we've peén dealing with with the U.S.
eys' Office, and-this would chahge things and
1d make things more difficult, and I don't
ow the lines of communication would go between
him.

. So should the Court? If the Court is
g my view, i say, no, I don't think the Court
do it. I think the Court should decide,
hanti, you get your wish; you get to go pro se
encé;forth, or after the Court talks with him, .
he decides to keep Mr. Kurtz on. I don't
But -- - V
- THE COURT: Well, those are all good
nts and factors that I 50 consider when I'm

ering whether to let any defendant go pro se

.’ Lines of communication, who you deal with,

JAV-CCS Document 12% .9Filed 09/28/17 Page 22 of 57 PagelD #:
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could potentially. set,.and that;is:,

R MR..LEWEN: I do understand.; And from .a

fairness perspective --

PHE COURT: That's’where I'm|caught in thi
case. IR : . .
MR. LEWEN: Well, and. you articulating it

the way you did made me realize.the issues that
could. be created for me down the roadjin stuff that
I would have to respond to.
May ‘I have a moment, Your Hopor.
.. THE COURT:- Qh,_please.,,Getahead.
(A brief recess was .taken.), i e
" MR. LEWEN: Your Honor, I doj't know -that
there is a -~ I think there.is_agless worseeanswer.
I don't know that there is any good arswers;here.

You know,fin’terms\of a 2255, we have that

25

S

now, or it's going to.be kicked down;the.roadulater.

So, I guess my concern:is the precedertAChat this
Anybody who

exercises their right to go;to-tria; and gets

and the attorneys,'using what they know _as lawyers,
review all available,positrons to take post-trial,
like ‘2 Motion For a New Trial..--~

‘THE COURT: . Right<. . -+ -

MR.. LEWEN: =-- and the attorney decides,
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I'm not going to file it because there'gs nothing
there, what potentially gets-created now is:
Defendants can say, Wéll, I want to do fhls I want
to handle this pro se, file it myself. My attorney

thinks it's bogus, but I thlnk it's great and I want

to be able to have my day 1n court on 1t. That s my
concern is that --

THE COURT: Well, they could dc'that

anyway. Any defendant could f1re their lawyers the

day after trlal and flle all klnds of pro se

‘motgons. o - ) )
MR. LEWENT Oh, yeah, but he s not mov1ng
to flre -~ that s not the 1ssue right now. i
7 THE COURT: No, I understand But;i;m
saying: The effect is)the samei The only thzng

we re talklng about 1s you hav1ng to respond to a

s : R oo T
MR. LEWEN: Right. )

THE COURT You know, I don t know'—— I

hold 1ots of hearlngs. The dlstrlct Judges don't

And the odds are, 1 would guess,
pretty great there wouldn t be a hearing on thlS

motion. . ]
I think gudge Varlan usuallyvrules.qn the

I generally have a hearing. He generally
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rules on the papérs. So all we're talking about is
you re$pondin§'to a motion and thén him'ruling on
that motiLn.‘ ' : -

Now, if he fired these two lawyers, you'd
be in the same boat; right? - —

MR. LEWEN: Yes.. *  -°

" THE COURT: "So there is functionally no
difference. The only real difference is after the
motioh, if it's ‘denied and you go to sentencing,
theﬁ the lawyers are back. But he's out as a pro se
litigént] bedauée‘ﬁé“s'only“goiné'to be pro se as to
this motion that ‘he's already filéd.

The question is whether Judge Varlanvshould
consider the motion and your response to it or not,
essentially. i : -

MR. LEWEN: I have:-no-problem kespoﬁding to
the motioni

THE COURT: "-Right. - e )

MR. LEWEN: -‘Just, this . is -~.it juét seems
likeithere'is ‘some picking and choosing. « You know,
Mr. Benanti wants this; he doesn't want tha;, and --
. THE COURT: - Theré does. . I mean, it has
that appeéaranc¢e. ‘I'm concerned about the -~ yod

know, any time I do anything, you know, ‘its

precedential value, -because, you know, invariably, I
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" get whatever I do cited back to me by those to whom

they think it benefits. -
. .
- Be' that.as it may, I'm just t}ying to

decide|this on the limited facts in front of me in

this case..

And I suspect it sounds like I've caught

~both of you a.little short on what you were

expecting, but I wanted to tell you that upfront so
you didn't waste your time arguing to me what you

thought you were going to be arguing and me come

. down with some order.that you had no idea where that

came from. I wanted to give you an opportunity to
do this. ’
.MR. LEWEN: I think if the Court wants to
fashion an order, the United States woulq simply-
request the Court be explicitly clear as to what the

rules of -engagement are because we're dealing with

. someone who doesn't know the law and _doesn't care

THE COURT: All right. Thank you. -

~Mr. Kuttz. .

MR. KURTZ: Your Honor, if I could go back
to the|relief Mr. Benanti has reguested. If the
Court denies his opportunity to be appointed

co-courisel and_.allow him -- and allows him to -- and
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does not allow him to go forxward in the -limited pro

se fashion, the hybrid: fashion that you have

»
.suggested or thrown out.there fof us To consider,

then I would also suggest to the Court thatl.

Mr. Bénanti has requested that he be owed to go

" pro se fully, and that may be an areajof inquiry the

Court needs to make before making an dltimate

* decision on the first-part of that motion..

Secondly, Mr.' Benanti, I would anticipate,
if the Court grants relief”in any fashiorn; is going:

to want time to file additioﬁalfbrief}ngﬂon'the

‘motion for a new trial.

THE COURT: Say that again.-

MR. KURTZ: 'That if he is'élgowed to -

“proceed pro se in ‘some fashion, éither fully pro se

[l

or’in ‘a hybrid manner, ‘that he is gocing-to want an
. . oo R
opportunity to flush ‘6éut the:legal "issues-in;
Document 154 ‘because he has not “Nad-aécéss to- legal

resources. SO those are more housékeepiﬂd matters.

In terms of =- % - -7 P SR

THE COURT: What legal résources does he
|

‘need? What's he neéd to fiush out?’

. . - i ) Y
MR. KURTZ: “He wants to-'be able to .find

caselaw.

THE COURT: Pardon?

o s W N
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MR. KURTZ: He wants to be able to find
:caselaw that supports the_prdgqs;tion for the issues
that he's raiSed in that documeht. Thag's;§pmething
Afhat he hasn't had ready access to. He;s had'to do
it piecemeal. égg_}f he's goipg §o<m9ve"£orward on
this issue, he wants to be able to support it with
;relevant cases that go to phgt:i§sue. .

THE .COURT:_ Well, it sounds like it's going
back to your argumen;habqut_him hav;ng some right to
-law library .access.or kiosk access. Of gqufSe, if a
-defendant chooses to.represent himself, he

relinquishes the rights associated withithe'fight to
counsel, and the Court is not reguired. to Pf?vide‘
_adeguate~access to law libpq;ies. :

Now, he can ask you for a case, muéh like

-zthey goain_elbow counsel -situvations, and the Court
would expect you to make a Xerox cogy,og>§t'€nd get
it to him. But he can't.say-to you, Mr. Kurtz,-how
about you . go do some research and see if yoﬁégan

:find me.some  cases that support my allnggi&ns'he;eh

il .because then you'd be representing.him, and .you

won't be representing him.. -~
. MR. KURTZ: . What about n~ Your Honor, my
understanding -- - .|

THE .COURT:. You'd just.be his paralegal, so
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to speak, or ﬁis law clerk.

If he finds a case and hé wants you to make
; copy of it, you éan do that. But ;hat -- I mean,
that's just too'generic for me, he needs €o flush
out something and he needs legal iésues.#nmething.
I have no idea what tﬁét méans; I mean, this is a
26-pagé filing With a 25-page limit, and now-he
ﬁants,t§ add to it? - ’

MR. KURTZ: Your Honor, that's th I will
suggest to the Court that tﬁat ﬁéy be something the
Court ﬂeeds>to %nqui}e with Mr. Benanti directly,
because that would be; I think,'furthering the
argument that's in the motion.

THE COURT: Okay. All right.. Go ahead.
What else? o
' “ MR. KURTZ: Well, and, frankly, I hadn't
thought of the issue with 2255 until the Court
brought it up. ’

I will say: I'm terribly uncomfortable in
proceeding ﬁn fhis'fashion,’and it's because it's so
rare, and it's bebauée I have not been in this
situation before. 1 do not know what to anticipate,
in terms of issues that will arise.

. The Court's order may be complete and

nothing arises. 1I'd be'sufprised, however. I
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-and-I'm not trying: to redo everything.
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anticipate something is going to arise, and so I'm

confiiéted by that. But I would say that

»
think, |trumps my comfort, and so I think thaﬁ's
where I have to leave .it. )

'THE COURT: Okay. Anything else?

Mr. Leven?

MR. LEWEN: - No, Your Honor.

THE COURT: Out of an abundance

All right.
of caution, because one of the quéstions we're
talking about are some matters of judicial economy,

V I think what
I'm going.to do is go over a modified McDowell or
Farettd inquiry of Mr. Benanti, even though I've not
decided how I'm going to rule..

MWhat this-is is questions that I would ask
anybbd)-in your position, Mr. Benanti, who is
considering going pro se.
THE DEFENDANT:  Okay.
THE COURT: Because the Court rarely
enéourages -

THE DEFENDANT: I understand.

In fact,

THE COURT: -- anyone to do that.

. the Court almost always historically discourages

people |[from déing that.. In part, for the reasons

Case 3:15-cr-00177-TAV-CCS, Document 12_145% gFlled 09/28/17 Page 32 of 57 PagelD #
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ask.

But if I decide to let you do this, then I

S, ; )
don't want to have to come back for'ai

to have to-ask you these questions. And if I decide

you can't do this, then having asked.
will only have taken up the time that

ask them.

nother H}aring
i

the questions

it takes to

THE DEFENDANT: - Soundsreasonable, Your

Honor. -

. THE COURT: '+ All-.right. -So, first guestion ,

is: Am. I correct in understanding th
asking me to do is to allow you to fi

For a New Trial based in large measur

zt~whaé you're

le;the1MQtion

e on;tbe’

alleged prosebutorialwmiéconductvclain? S

THE DEFENDANT: Yes. ~ .o}

THE -COURT: -And'you're'ésﬁin me toé.allow '

you to proceed with that,-whether the
or not, pro se? o R

P

THE DEFENDANT: = ¥es. %

ré-is é'hearing

THE COURT: Representifig yourself? oo

THE DEFENDANT: Yes, Your Honor. I:do like

the solutioni’ that you talked about, a

éking theé

Eouhselrto provide_me caselaw and thi*gs of’ that

nature, where they don't speak and it

responsibility'tb handle this motion,

|s-my

and then when
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we go back to sentencing, they're in full capacity.

- That would suit me just fine;

»

THE COURT: 'Well, whether it duits you or

not, I'm trying_to‘find out if that's, in fact, what

Te

you're asking for.

_THE DEFENDANT: Yes, sir.
THE COURT: You're not_asking to.gg pro se

throughout the entire case, just as to this one

motion? .

TﬁE DEFENDA&T: Yés, Sir.

THE COUBT} ‘Yoﬁ gséa a good ;erﬁ, ;4
";espoﬁsible." You understapd Fhat you, you énd you

alone, are responsible for the a;gpments and the
merits of this motion?
THE DEFENDANT: Yes, sir.

THE COURT: You understand that ne;essarily

.means thaplyou;woqld"be givingAup_the rightt;o claim

ineffective assistance of counsel with regard to’

. such a motion?

THE DEFENDANT: Yes, sir.

THE COﬁRT: HHaye yqu ever represented'
yourself or anyone }n any capacity befgxe this?

THE DEFENDANT: well,_I'help‘pepple with
legal work, and Ilye4got,myself a little‘paralegal

degree. But, no, I've never represented anyone.
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. THE COURT: Have you evex represented

' yourself?

'’HE DEFENDANT: No, sir. g

THE COURT: ~"Have you ever represented

’ yourself'or anybody in a criﬁinal action?

'THE DEFENDANT: No, sir.

THE COURT: -Do you realize that you have
been convicted of some serious crimes in this case?

THE DEFENDANT: Yes, I do.

THE COURT: ‘Do you realize that if I allow
you to file this motion and the dovernﬁent responds

that that may'be all that is done with regard to

‘that-issue;:in other words, ‘there might not be a

heariné like this? The district judge might just
rule either in your favor or against you with regard
to the motion you filed. '

THE “DEFENDANT: Do I understand that ‘that's.
a possibility?'

THE COURT: Yes. ‘

THE DEFENDANT: I ‘would hope there would<be
a hearing, but, yes, I understand that.

‘THE COURT: All right. .Do you realize that
if you do represent yourself, you're on your own?

THE DEFENDANT: Yes, sir.

THE COURT: Do’ you.understand that
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tz and Mr. Gaines with regard to this motion

expected and you may not ask for thgir legal’

‘on how to procdeed? They're not’representing

h regard to this motion.

THE DEFENDANT: I understand.

m———

THE COURT: You understand the Court

Okay.
ell you how to proceed or what you could do
or how to do,thingssright? ' -

THE»DEFENDAN?: Okay.

THE: COURT: D§ you understand that?
THE DEFENDANT: Now I do, yes.

* THE COURT: Do you understand that the

an't even advise.you as to whether you should
ldn't file this motion?.

THE DEFENDANT: Yes, sir.

. -THE.COURT: Are you familiar at all with
eral Rules of Criminal, Procedure?

_THE DEFENDANT: No, sir.
. THE COURT: Are you familiar at all with
eral Rules of ‘Evidence?

THE DEFENDANT: No,-I wouldn't say I'm
r. . . [
THE COURT: Do you understand that.those
overn the way in which criminal actions are.

in federal court?
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THE DEFENDANT: Yes, sir.

THE COURT: . Do you realize 't
Jhat-evidence may or mayﬂﬂot be intrd

THE 'DEFENDANT: Yes.

THE COURT: Do you"undgiiﬁan
to abide by those rfules?. ™

THE DEFENDANT: Yes, sir.

37

hat they govern

duced at trial?.

d that,you have

THE.COURT: . Do you.undeérstand.that those

rules, .to the extent theyﬁbénefit you

benefit you,

and to the éxtent.you doh't.comply with them; ‘could:.

be a detriment?
THE DEFENDANT: -Absolutely.

" THE COURT: .- Now, ordinarily

I, at ﬁhis

point, always advise a defendant ‘that,-in . my

'by-a trained lawyer-than by yourself.

opinion, you'd’'be far bétter off being represented

However, in

this case, -and “tHé reason ‘this case presents, itself

to me uniquely;-fs that T undefstand ﬁhat your

trained lawyers have aliéady- indicated they don't

think this issue should be pursued; correct?

THE DEFENDANT:- “I-didn't tak

‘I understood that they didn't want tc

tﬁink -
THE COURT: ' ‘Is there a diffe

two?

> it that- way.

pursue it. I

rence in those
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THE DEFENDANT: I think there is. I think
the claim is obvigusly very serious and it's against

a member of the court and theré is inherent conflict .

.in there, in my opinion.

THE COURT: You feel like you understand

the risks inhepent in representing yourself?

THE DEFENDANT: I do.

THB,COURIE _The primary one beigg yéu'don't
know wha; you'rg‘doipg?ﬁk_ p
. THE DEFENDANT: .Xes,.si;. _
THE COURT: Do yogfunderstand thatvunder‘

the caselaw that thg.Court is noﬁ’requirgd to

-provide yoﬁ,with:access,to,a_legal library?

THE DEFENDANT: .No, I didn't understand

_.that. I .thought I;-j:as_anyxdeiqndant or anybody

incarcerated, I thought that we were allowed:-- we

j|. wére supposed to have.adequate access to é ﬁggal

library. PN ool

THE COURT:. .There might be some kernel of

-truth _in that, but, ycu know, there is a lotlpf

words in there that might.be in ?heieyq.of the
beholder; what you consider access; what yoﬁ.
consider adequate agcéss¢ -
In this case,_ you understand that ;f you

wanted to get a particular case, a copj of it‘——
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THE DEFENDANT: Yes, sir.
THE COURT: -- that you ould ask at the
Sail for them to make you a copy? ¥ they won't,
you could ;sk your 1awyér§ to make you a copi.and

ﬁet'that to you,

THE DEFENDANT: The jail has a 50-page

‘1imit ‘per month that I've already exceeded, and I'm

sure Mr; Kurtz wouldn't have any problem getﬁing oné
of the cases to me.-

THE COURT: On the other hand, these
lawyers are ndt'responsible for doing your legal
research. » ‘ '

THE DEFENDANT: I understand.

"THE COURT: Which I gathered from your
26-§age filing'élready, you've done a prefty géod
amount’ of. ’ : . '

THE DEFENDANT: 'It's mostly logic and what
I think énd'hpQ(I feel, 'and the limited knéwiedge 1
do have, you kpbw; ébodt'prqéecﬁtofial-miScopdﬁcf
and the law. - T - o i

‘But what I'd Yike'to have tHe opportunity
to do is reduce ‘that as much &s possible; to re-file
it ih a much more concise manner and to the point
and support it with caselaw.

"I was under -- when I realized that ’
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Mr. Kurtz didn't intend on filing a Motion For a New

Trialy;

I

I was concerned about -the time limit. So I

- just’ sat the}e’day and. night J}iting what I could,

and I just wanted to get it in to preserve the

issue. " .
I really want to preserve the issue. for’
appealjbecause-l-believe the issue -- I believe that

what I!'m bringing to the Court is valid, and I would

never *be here if I wasn't..

.

And I do ~-- contrary to Mr. .Lewen's

'opiniDA, I do have respect for the Cdurt and the

-law, afd~I don't intend on making ahy sort of

I just want to have my issue heard.

s Phat'sall..

THE .COURT: So how much time would you need

.

. 'supported by -caselaw?

THE - DEFENDANT: Excuse me, Yoqf Honor. One.

‘second. . R
.i+- -| THE COURT: _Yeah, take your time. ;
5 .- THE DEFENDANT: - . Three weeks, Your Honor.

Three weeks from the.date of the order,, please.
THE COURT: Let me address a few of the
things {that I heard here today.

THE DEFENDANT: . Yes.
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" Do you understand that -is not true?

¥ yourself. -~ T P
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THE :COURT:  To the extent that the jail

call indicates you indicating to someone else that

» .
you can do whatever you want if you.ggk a pro se

status, I -hope you'wve come.-te the understanding that

that's not true.

P

THE DEFENDANT: Your Honor,
candidly.
THE COURT: .I'm"not asking y

THE DEFENDANT: Yes, I under
THE COURT:~ Not énly can you
whatever you want, you must dq enly wi
allow you to do. - ST .
THE -DEFENDANT » 'Lbunderstaﬁd
THE COURT: All. right.: Yo@
allow5you to bé pro se‘withihregdfd to
that's exéctly what it means; you’ré:
representing “yourself. And.if«it goes

for'you; if it -doesn’'ty'-yoiihavé nobo

'THE DEFENDANT: -Absolutely.
THE COURT: All right. Do y

you might say things, if there-is a he

I think that

sister’

ou who you

spoke to or anything abcut it.’ .T just want to. know:

stand. .
not do .,

jat the rules

“Your Honor.

inderstand if I

this motion,
n..your :own

well,. good- -

iy to blame but

>u-realize'that

aring, write
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things, if you file a mqtiop, that could hur£ you o
be to_yourvdet¥imeh£ or to yéur disadvantage;:
‘vu;timately_at %ny sentencing o;_%ppeal? )
v THE DEFENDANT: No, I didn't understand
.that. ug! ng

SN

-I thought if 1 wss écting ;S'fopnéel, that
would bé - ) ) T -
. THE COURT: vwe{l{ y;ufneed.to;reali?e that
. THE DEFENDANT: .Explaiﬁ it to mé.aééin,
sir. S
THE COURT: Pardon? _ ‘
THE DEFENDANT: Anythiné_l write orispeak-
in court can be used against»me ag sentencin;?;

. THE COURT: . Why wouldn't it?

.. THE DEFENDANT: .Faix enough. Go ahead.
enough; I'm just asking you if you understand it.
| THE DEFENDANT: I do. s
somebody tried .2 case and said they didn't do it an
..say, .Well, of course I did it._ ?hen they want to
_argue, I didn't do it. How do you think that filin
would -- help them or hurt them? )
'THE DEFENDANT: -.It would hurt them.
-THE :COURT:

Okay. So whatever you put in

42

r

THE COURT: I'm not asking you if it's fair

.- THE COURT: .So, for example, .let's suppose

d

they got convicted and they start filing phihgs agd

g

a
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f£filing, you understand could hurt you, could help

you if the Judge ruled in your favor, but it could
hurt you ultimately? ’ .

THE DEFENDANT: Yes,”sir; I do understand.

THE COURT: All-sight. And you understand
probably one of the reasons why your lawyers aren't
crazy about you filing “such a thing

THE DEFENDANT. Yes, sir.

THE COURT. All right. You understand that

you still have a sentenc1ng set for July 25th?’

THE DEFBNDANT. Yes, sir.

THE COURT: There is no indication that I

know of that Judge Varlan has any intention of

mov1ng that.

THE: DEFENDANT: ~Yes, sir. It was never my

1ntentlon to move the sentencing.

THE COURT: A1l right. if it's ok‘ay:with

the marshals, what I'd like to do is take a break

with regard to this and go ahead and take

Mr. Benanti back downstairs. And, Counsel, Iiknow'

it's a little inconvenient, but I'd'like:to take up

Vthe next hearing that I have and do that, and:then

" come take‘a minute or two to rule on this, and then

have you come back and give you the rulingt Is that

okay, Mr. Lewen?
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MR. LEWEN: That's fine;, Your Honor. Thank
. .

THE COURT: Mr. Kurtz?
MR. KURTZ: - Yes, Your Honor.
THE COURT: I know that's probably not in
It took
than-I thought it would, but I've got other
today that have come up. And so 1'd just as
t those out of the way and not have them
ng around while I'm waiting. -

But if anybody can wait, it would be
anti, because he is contemplating. So let me
. Wer'll tahe about a S5-minute recess.

THE COURTROOM DEPUTY: All rise. vThis
le court stands in recess. l
Court stands in temporary recess.)

THE COURTROOM DEPUTY: Ail rise. This.
s again in session with the Honorable C.
d’ Shirley, Jr:., United States Magistrate
presiding.

Please .come- to ‘order and be

THE COURT: All right. Obviously I'm going
down-something'in writing with regard to
ut I did want to give you an oral ruling so

1d proceed knowing what the ruling is going
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1]l to be. vvv,~ o o ) : X 1 THE COURT: Now, Mr Kurtz and Mr. Gaines,
2 So I'm going to grant Document 153, the pro ) ; 2 however, do represent you and continue ‘to’ representv
* 3i se motion tdvbe granted co~counsel status or motion 4 " 3} you in regard to all matters 1nvolv1ng sentenc1ng
4 to proceed pro se, and_roument 158 with regard to ) j _é Do you understand that? ' . o
5 the second part of ithiniwhicn Mr.vBenenti‘asked to : - E T-volm- THE DBFENDANT‘A Yes, sir}
6]l clarify his positions in the.motiqns ard~peeding to z ’.7 6 B - ;;E.hOURT-‘ Conseqnently: you may not file
7 proceed pro se,PJI'm,goingﬁtovgranttth>sernly_in . 7 or part101pate in any capac1ty other than as a
i part, and that will be what I want_tofteii_yon. . 8ff client in regard to sentenc1ng matters. Do youv
o9t . . . .I{m going to exercise my. legaL discretion .9 understand that° : c
oniﬂu 10 to allow the defendant,.Michael Benanti,”to ) L 04:37PM :16 . : THE DEFENDANT Yes, sir.
11}l . represent himself with.regard to the motions filed : 11 THE COURT: All right What that sort of
12§ for.a new trial, but only as to mptions;for‘a new ; 12} means for you, Mr,'Kurtz,_and,AMrj Gaines, is: AI
13} trial and limited as follows: Nnmber—tne,.yon are i 13 expect you,_if heAasks, to answer any questions‘with
14). not co-counsel per se or. in.any way, but you are, - ) .14 regard to courtroon protocoi, procedures, demeanor,

-~ 15 rather, pro se with regard to that motion,orvmotions . 15| those type of generic things If he has some filing
16|l only. .Do.you_pnderstand thatz"..“ . .Z” . : » 16 -isspes or procedural matters that you can adVise him
174 .~ . THE DEFENDANT:. ..Yes, sir.. i - ‘ ., 17y on, that's fine ) But, otherw1se, 1t's his motion
18 . .. THE COURT: And you are. pro. se ior.the. . i 18 jHe mahes the de01sion on 1t, and you can provide him
19| Motion For a New, Trial only., Therefore,”Mrt Kgrtz . 18 some technical a351stance.n N

04:370 20} and Mr. Gaines. do not represent you at all,in:any R -oysuu 20 , L with regard to the legal issues,VI aiready
21 capacity with regard to that motion. AEo you 5“Y ) t .21 covered that. Legal research, he s on hlS own.; Ir
22| understand that? » L e . i 22 he asks for a specific case and you can make him a
23 e - .. THE DEFENDANT: . Yes, sir. 1. : ;~: ‘ vzé _copy. of it, get it to him. 1 would expect you to do
2 | THE. COURT: You're on your own. : ) lqzq that. lThat,s more 1n a technical advisory position
254 .. . THE DEFENDANT: I understand; . :, . : 25§ than a legai advisor& position.
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I will put down an order that has more R
specifics and maybe some more limitations or
di%cussions in it, put I wanted you te generally
understand what is going on. '

Do you féel like you understand,
Mr. Benanti? -

THE DEFENDANT: Yes, I do. .

THE COURT: Mr. Kurtz?

MR. KURTZ: Yes, *our Honor.

THE COURT: Okay. Mr. Gaiﬁes?

MR. GAINES: I do, except for one small
thing. If he was to have a hearing on this, would
we attend the hearing, and in what caiacity would w
be attending the hearing? I
" THE COURT: It*s up to you:

MR. GAINES: Okay.
THE COURT: Now, the secénd major part of

this is the scheduling. The defendant, Mr. Benanti

‘will have until May 24th to file an Amended Motion

For a New Trial.

THE DEFENDANT: Thank you,ZSLr.
THE COURT: 1 éxpect it to .be what you
said, and that is, nérrowed and less than more, and

it will be deemed to replaée whatever {you filed
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THE DEFENDANT: Yes, Your Honor.
THE COURT: If there is something that ybu
wanted to say that you said preJﬁously, you need to
say it again.
’_nzﬁE DEFENDANT: Okay.

THE COURT: I don't want you arguing, Oh,
well, I argued that at my first one. This one is
going to replace. They're going to go away, like an
amended pleading in a civil case. Okay?

- THE DEFENDANT: Yes, sir.

TEE COURT: Mr. Lewen, the government will
have until June 5th to file a response. And then
Mr. Benanti will have until June 12th to file a
reply.

THE DEFENDANT: Thank you, Your Honor.

THE COURT: Ail right.
MR. KURTZ: Your Honor, would it mqke more
sense for us to facilitate the filing through ECF

maybe under a motion to permit filing, something of

that néture?

THE COURT: If he wants to send it to you
and you want to file it for him, that would be a
technical assistance. You can't change it. Okay?
Yeah,.anything you can do in that regard to

accommodate the time would be ~--
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MR. KURTZ: That's what I was thinking.

Just the deadlines.
»

’ ’

THE COURT: Do you understand that,

Mr. Benanti? They can help you with the filing, but
not with any of the legal paxzt-of it.

THE DEFENDANT: Yes, the arguments are my
own and the legal research is my own.

THE- COURT : Now,‘tﬁat schedﬁle is probably
going to be etched in stone. Don't expect to come
back- here asking me for more time or additional time
or anything like that. That's pushing it about as
far as we can to still accommOQate the July
sentehcing, which is going to go.

THE DEFENDANT: Yes, sir.

THE COURT: Okay? ' Now, Ju1§ 25th, I think,
is the sentencing. - '

THE DEFENDANT: Thank you.
THE COURT: Now, I also note
parenthetically for your benefit, Mr; Benanti, that
you have a motion pending for transcription of nine
witnesses, the entire jury selection, the pretrial
conference; all that. 1I'm not fuling on that at all
today for the simple matter, it hasn't been referred
to me.

'THE DEFENDANT: Okay.
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.argue and you know what you need to argue.

. Well,

THE COURT: But I can probably tell you

what I'think about that._ Number one, I'm not going
to qhagge the schedule. ’You might want>to'think
about,fto the extent you're going to narrow your
motion. anyway --

THE DEFENDANT: Uh-huh.

THE COURT: -- what yoﬁ actually can
narrow, as far as what you need for a transoript:
It's usually my position ip other cases

that what I say is -- you know, and I read your
motions in this case. You knoﬁ what you want to
You may
not have the ekact page and gquestion and answer

format You can always file those later as a

supplemental exhibit outside of the time frame,

_because you're not going to be able to file another

brief or anything --

THE DEFENDANT: Right. "

THE COURT: -- to explain them.

So, if you say, witness number one, I
objectito they didn't tell the truth because they
said this and the truth is this. Well, if you say,
want their transcript of their direct_
examination oxr their cross-examination, whenever

they said that, you can always attach that page

50
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"he acétuarly néeds; not what he wants,

" ¢an figure that out.’

-it"in front of ‘anybody.

where they said that later.
THE DEFENDANT:

understafd it?

THE COURT: Yes.

“THE DEFENDANT: So I can use

51

Can I just clarify so I

»

my trial notes

and my memories and say what I think %s said, and
.. o : { )
then if it becomes we need to hear about it, ‘we pull

the transcripts later?

THE COURT: ' Right.

THE DBFENDANT:- * Okay.

THE COURT: So what I'm sayi
Mr. Kurtz and Mr. Gaines, you'll probe
take that on first and assist in regque
transcripts.

Bat you'll have to get f{

actualily meeds. -

1§ is:

bly want to
isting *

from him what

but what he

And it may be a few days before he

-

The more you want, the longer it takes.

The longer it takes, the less chance you have to get

It will take

1
a few weeks

for that to get done; ‘even on an expecifed fashion.

Second, I know that you also

noted, .to some

degree, you were‘seeking that to be provided to you

on an ‘indigent basis.

indigency at all at this point.-

I am not ruling.on your

You have retained
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But even if I

counsel. That's not very likely.

did), it would be a while before I did.

My suggesti'on was: _Xoﬁ'll pfobably need to
pay for those at this point. So, once again, the

more you order, the more it costs. And so you'll

-just have to weigh those various options against

“itself.

. THE- DEFENDANT: May I ask how much -the

_transcripts are per page?

THE COURT: I really don't know, and I'm
sure -Mr. Kurtz and Mr. Gaines can find that out

relatively quickly. That's often a function of

.gquantity and speed.

THE DEFENDANT: Right.

o THE COURT: If you need it tomorrow, it's a
different. price than 'if you need it six months from
now.

THE DBFENDANT:» I'm p;etty clear on what my
recél}éctipn is, but as long as I put that dqwn --1I
meap,:what;happens if that particular factor becohes
a dispuﬁe? Then we go to fhe transcripts later?
~_ THE COURT: Obviously I can't provide you
any:legal advice on that.

~.. THE DEFENDANT: .Right.

THE COURT: . But it seems like you might
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have it figured out pretty good.
THE DEFENDANT: Thank you,. s
THE COURT: Candidly, if you
and the government never says that ha

you have something to show that it di

‘was said, then, you. know, you're at"t

mercy on what he wants to do about hé

you know. So' that's -how it goes.

53

ir.

» ) .
say something
ppened, unless
d_or that it
he judge's

said/she said,

Again, your lawyers can provide ydu that -

xind of téechnical assistance on what
it's a controverted-issqeu " Ahd you m
transcript, but, again,® that's a func
I just wanted to address that with yo
not ruling on it —-- ° L
- THE DEFENDANT: TRighti' I un
} THE COURT: --"but I wanted
before you left, my thoﬁghts on it.
THE DEFENDANT:" I appreciate
THE ‘COURT: AIl right.’ - Any
Mr. Lewen, on what to expect in‘this-
forward? S L
o MR. LEWEN: No, Your Honor.
the preview. ’ : :
Is it the Court's expectatio

all briefing will come within the pag

that means, but
ay want the
tion for you =--

1 because I'm

derstand.

to give-you,
that,
questidﬁé,
thing going --

Thank you for

n thaf any and

> limit’
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eséablished by the local rp;es? . )

THE COURT: Yes. 25 Pagés, Mr. Benanti.

THE DEFENDANT: Yes, si?.»_I -- '

THE COURT: Ypuﬂre go;ng to narrow it from
'26’_;§S that shouldn't beja;bigqproblem for you;
right? ) . )

. MR. KURTZ: It is handwritten,

THE COURT: Well -- . . .,

THE DEFENDANT: May I just have a little
leeway, if necessary?. I can't even anticigé;e it.

THE CQURT:. Well, at this point, is pages.

THE DEFENDANT: Yes, sir.

THE.COURT: = You need to write .a little
smaller. If.you need to star;nq_litple higher up on
the page. "You know,«you_cgn‘do:tQQFK Yqu ieft
spaces betwegﬁ.headers,~ Your hqndwg%tipg is pretty
good; I'll give you that. ggatsvmésg pro ééL; One
page~has§eight.or;nine blank --. ;3;

THE DEFENDANT: 25 pages will be fine.

THE COURT: . -= blank 11“?5--v°k3Yé;x

... THE DEFENDANT: .. Uh-huh. .

.. l,THE COURT: ., And I think if you write a
littlévmoré suceinctly .and doh'g rample.on.qpite as
much, you'll-find that you can.do, that. All right?.

THE DEFENDANT: Yes, .sir.

.
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THE COURT: AlI right. Anything else?. .
MR. LEWEN: No. Thank you, Your Honor. g
THE COURT: All right. Mr. Gaines?
MR. GAINES: Nothing. I have nothing.
THE COURT: All r{gﬂs: Mr. Kurtz, any
questions? A

MR. KURTZ: No, Your Honor.

THE COURT: Mr. Benanti, do you have any
questions 'about my ruling or what.to expect?

THE DEFENDANT: No, sir.

THE COURT: All right. May 24th-is your
deadline.

THE DEFENDANT: That's my deadline to gét
it to the Court or to --

THE COURT: Déadline for it to be filed.
These are all deadlines for filing.

THE DEFENDANT: Postmarked?

THE COURT: No, filed. Filed; filed.
Because it doesn’'t do Mr. Lewen any Qood for yéu to
have stuék it in the mail. His time starts running
and he doesn't see it for three or four days.

THE DEFENDANT: ers, sir. I'll ask
Mr. Kurtz to file it. . :

THE COURT: Accommodate your schedules-to

meet that, but those are filing deadlines.
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All right. -Anything else from anybody?
MR. LEWEN: No, Your Honor. Thank you.

THE "COURT: All right! Court stands
adjourned. .

,;_..THE COURTROOM DEPUTY: All rise. This
honorable court stands adjourned.

‘- (Which were all the proceedings had at the

hea;ing-of—fhe—abqve—captioned_matte#vat the

time and place specified herein.) -
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" constitute a true ‘and dccurate .record

" relative of any attorney or counsel c

C-E=R-T-I-F~I~C-A-T-El
STATE OF TENNESSEE -

COUNTY OF KNOX ~ . :° - =~
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]

I, Teresa S. Grandchamp, RPR, CRR, do hereby

certify that I reported. inimachine shiorthand the

above proceedirgs; that.the fdregoing

pages. were

transcribed under my personal supervision and

proceedings.
I further certify that- I am no

or counsel of any of the parties, nor

of the-

t an atforney
an employee or

onnectéd with

the action, nor financially interested in the

action.

Witness my hand this 25th day

of September,

. . Dightally signed by Teresa S,
2017. . Teresa S. Grandchbmp, RPR, CRR
DN: en=Teresa S, Grandchamp, RPR,
CRR, o=Eastern District of Tennessee,
Grandchamp, Snismevacon
i }_grandchampy d.usco
i urts.gov,c=US
R P RI C R R Date:20]7.09.28 08:41:24 _-9{'00'
TERESA S. GRANDCHAMP, RPR, CRR

Official Court Reporter
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

| AT KNOXVILLE
UNITED STATES OF AMERICA, )y
Plaintiff, g
. | ; No. 3:15-CR177-TAV-CCS
| MICHAEL BENANTL, | g
| Defendant. g

MEMORANDUM AND ORDER

The Defendant has moved [Docs. 153 & 158]lthe .Court to pem;it him to participate
as co-counsel on a motion for new trial or, alternatively, to allow him to represent hiniself, while
his current defense counsel remain as elbow counsel. This case céme before the Court on May 3,
2017, for a motion hearing on Defendant Eenanti’s pro se Motion to bé Granted Co-counsel Status
or Motion to Proceed Pro Se [Doc. 153] and Motion to Deny Strike Request [Doc. 158], which
were ﬁ-led> on March 24, 2017, anci April 26, 2017, respécftively, and referred [Docs. 157 & 160]
to the undersigned on April 2]. and 27, 2017. See 28 U.S.C. § 636(b). Assistant United States
Attorneys David P, Lewen and Kelly A. Norris appeared on behalf of the Government. Attorneys
Robert R. Kurtz and Richard L; Gaines represented the Defendant, who was also present.

Attomey}s Kurtz and Gaines lla;/e represented Defendant Benénti; since his J an-uary
29, 2016 iniltial appearance iﬁ this case, througﬁ tﬁe litigation of m-lmerous pretrial motions, and .at
his trial in early February 2017. A jury found Defendant Benanti to be éuilty of twenty-thre;e
counts, and his sentencing héaﬁng is scheduled for July 25, 2017. 01'1 March 8, 2017, Defendant
Benanti 4ﬁied a pro se Motion for [New] Trial — Rule 33 [Doc. 15'1], and he attempted to amend '

this motion on March 24, 2017, by filing a pro se Motion to Refile and Amendment the Motion
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for New Trial Rule 33 '[Doc.-154]. 'The Government has filed two'm'c')tidns [Docs. 152 & 156] to (
strike thesé and Benanti’s other bro se ﬁli'n'gs, because they vioiéte chaI'Rule 83.4(c), which
prohibits an individual ‘fro_m filing in his ot her ovwn b’ehélf when i‘epl"esented"by counsel. “Chief
Judge Varlan is holding [Doc. 157] the Defendant’s pro se motions [Docs. 148, 149, 150, 151, &
154] and the Governmeént’s mdt’ions t.o' strike [Docs. 152 & 156] in abeyan.ce,"until the matter of
the Defendant’s representation is resolved.
* Af the May 3 heating, Mr. Kurtz stated tﬁai he had met with Defendant Benanti and
discussed the Defendant’s basis for a motion for new trial. He said the Defendaﬁt'stron'gly believes
‘that his stated grounds for the motion éi‘e_well taken and stiould be heard: Mr. Kurtz said that he
and Mr. Gaines do not believe that the Defe'ndal.lt’_s motion is appropriaté,ﬂeélined to file.the
motion on behalf of the Déféndéﬁf, and db not adopt fclie pro se motion/amended motion' filed by
the Defendart. Mr. Kiirtz said lie was unaware of any precedent in this district for a defendant
proceeding as cé-Coﬁli'Sel whilg i‘eprés:ented.bykcoun:sel. He stated that sucli an arran gélnellt would
create an ‘inherént coriflict of inte_re's't because 'his'dut‘t}'i to ‘fepi'eé'eﬁt the Defendéﬁt wduld'chﬂict
with his legal analysis on the iss’ixeé raised in the pro se motion for new fl'i-i-ﬂ.' Mr. Kurtz stated that
the Defendant has limited access to legal research to support his claimms in his motion for a iew
trial. He $aid that for four hoiirs per day, the Defendant, along with the other iﬁma-te;of the jail,
has access to a kiosk on which he may conduct legal research. Mr. Kurtz 1;ais'ed the issue of his
“exposure to an ineffective assistance of counsel claini 'fpf assisting the Defendant with' legal

research, if acting as'co-counsel on the Defendant’s pro se motion for a new trial. -~

5\

' Mr. Kurtz stated that the Defendant intends for the pro se amended motion for a new trial [Doc.

154] to replace his initial pro se motion for a new trial [Doc. 151]:
2 .

C
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- AUSA Lewen argued that, Wh_ile the Court could permit the Defendant to represent

himself on the pro se motion for new trial, with Mr. Kurtz and Mr. Gaines representing him at

sentencing,. it shpﬁld_not' e}eei'cis_e its diseretien to do so. Fil:s.t,hevqoted: thaft Is-ucl} an anﬁngement '
(permitting‘a defendant to 1'epreee1}t h‘il_n"self ona 1n9t_i_(_)3_1 §hat his .counse_l .refuses to___,brvi_ng)‘ subverts
defense cqupsel’s, ap_ility_te.screer;'out frilyologs. clailes. AUSA Lewen asseltzed that the pl'oposed
hybrid representation would create a bad precedent for a defendanﬁt{}choosing “buffet-style” to
repres:ent,hims__elf en Asome’ matters, while being represented by ,cepnsel on others. With regard to
the inﬁstant”case, he argued that ‘the pro se motion for a new }rigl/a_mende__d motion fovr_;a: new trial
appears tq be merely another basis for objectling.to the denial of his motion to suppress.evidence,
which motion has valready b,een. litigated van.c_i preserved for .ap’yp.eal.__;

' AUSA Lewen also “a,rlgueq‘vthet hybrid repres_entation would deprive him of a clear
point of contae;c with wh_,_om toc_o_xmnpnic‘a@—he eaﬁnot,collnmtgnieage wi\th\_.t-he_Defendant directly,
because he is 1‘eprese_11:ted by“cou‘nse], yet tl'_leDefend'é:nt. gl,eo .rep‘res'e_x.\t's‘ l}ilnself on a matter, on
which he has no attorney. Additionally, AUSA Lewen contended. that permitting the proposed
hybrid, representation. would create .the"opp;ommity for the Defendant to delay the July 25
sentencing hearing. The Government objects to continuing tl}e; hearing and forcing the victims,
who are ready to testify, to wait even longer for a reselutipnpf this case.. Finally, AUSA Lewen

argued that the Court should not permit hybrid represgntation in this .case,be_cauée the, Defendant

would not adhere to the limits for self-representation carved out by the Court. He played an audio

recording of a jail telephone call, in which Defendant Benanti stated that being co-counsel on his
case meant that current counsel would be there to help him but he could “do whatever [he]

want[ed].” AUSA Lewen said this recording reveals that the limits of any hybrid 1'ep1'esexitation

must be sharply drawn to prevent the Defendant from abusing this opportunity.

3
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Mr. Kurtz .sta..ted that, if the Cbﬁl’t denieS his'i‘equést for l}ybrid representation,
Defendant Benarti is asking to represent himself on thé remiainder of his case. He said that the
Defendant also as’ké' for time to -ﬁie a brief on his motion for a new f;'ial. He said given the time
limitations on Benéﬁti’s-ability to p'erfdrm legal research, the Defendant needed additional time to
find tase law to support his arguments. The Defendant asked the Court for three weeks to reViS’é
and narrow his motion for a new trial. Mr. Kurtz said that while he was very ﬁnéonifortéble_with
the hybrid representation sugg’e:ste‘d, thie Deferidant’s .interest in prese’rﬁng the issue 1"‘aised in his
pro se motion for new trial trumped his attorneys’ discomfort.

The undersi gned' conducted a modified Faretta/McDowell litany with Defendanf to
determine whether the Defendant’s decision to represent himsélf on the motion for new trial was
knowing and voluntary. See Faretta v. California, 422 U.S. 806, 835 (1975) (lioiding that a

 criminal defendant may proceed pro'se if his or her decision to do so is volintary and intelligent);
United States v Mcwaell, 814 F.2d 245, 251-52 '(6tﬁ Cir. 1-9=87"):(ap"provin'g a list of questions
designed to explain the obligations and difficulties of pro se representation) The Deferidant stated
that he understood that the Court was considering allowing him to r¢p1‘§$e11t himself on his motion
for new trial based uf;on‘ p{osecgtdl'i'gl 1ﬁi$qnd_u’ét bﬁt not pé1ihitfi11g him to represent himself at
sentencing or :otl}_e}'y;/isé Qn ‘ﬁi’s‘c‘ase. "\Fh’e‘.Defendmit -agreed to this aﬁ'angel'nent. He said he
Undél'stodd that if he 1'¢p1‘§:selltéd hnnself on the motion fqu a new trial that he alone would be
‘responsible for 'ﬂie arguments on tiie‘ merits of this 1‘11'0tioﬁ',_ thgt he was giving up any claim of
'ir_l_effectiye as.sistancerqf counsel on this motion, -and fthat he was 611 his' own with regard to this
11.’1o.t‘i'on. The Couxj insfructéd v.vthe »D'.efendantlthat hjs ;etéin@d counse1 could not give him legal
advice on the métion for a néw trial and could not do legal 1'esea1'qh for him, alth'ough; they can gef

a éopy of a case for him, if he provides them with the case name and citation.
. :
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™

: 111_1-§:§pq1;s§ to _'th.e Cou_rtf_s Aqtllestioh,s:,‘ Defe{ndgritv_‘Bena‘nti stated that he had a
pgrallegal .de.:gree, a_lthough_ he had n_eycr_representgd himself in a criminal case, Deﬁf'c.:hdaht Benanﬁ
said he wgé not Af_allﬁiliar with the Federal Rule.s of C}'ilmingl, l"‘.rolcedm%e or the Federal Rules of
Evi_de11c¢,- ’Ifh'e_Defendant achnowlrg:Qgcd tha,t"he would. h,,a_vq_ tq :all)iide ,‘by thqs§ rules if _he
represented hi_nisdf. The Court advised thq Defendant thqt in representing himself, he could
potentially say or write things}_that wog}d be detrimental to him at sentencing or on appeal. The
Cqurt adviécd, him that if he chose to represent himse_lf_ on th_gmgtiqn_.for .a new. t._ri‘al, it is not
required to provide him with any addition.alv access to a law library and _thart the July 25 sentencing
h@rjng would not be continued. Finally, the Court advised t_hg_l_De.fe_nda‘n,t that, even though this
situation is unique because the Defendént would have to forego thé pro-se motion for ne\;v trial, -
individuals are a\lways better off being 1'epr¢sented by trained counsel.

. A cvri‘mi'nal defendant in a felony case has a Sixth Amlehd’meht_ right to counsel or to
represent himself. _Faretta?v42-2 uU.s. ét 818-19. However, “[i]t is well-settled that there is no

constitutional right to hybrid representation.” United States.v. Cromer, 389 F.3d 662, 681 n.12

C(6thCir.2004). - ..

T

... The right to defend pro se and the right to counsel have been aptly
described as “two faces of the same coin,” in that waiver of one right
constitutes a correlative assertion of the other.. While it may be
-within the discretion of a District Court to permit both a criminal
defendant and his attorney.to conduct different phases of the defense

" in a criminal trial, for purposes of determining whether there has
been a, deprivation of constitutional rights a criminal defendant .
cannot loglcally waive or assert both rights.

United States v. Conder, 423 F.2d 904, 908 (6th Cir.) (internal citations omitted), cert. denied, 400

- U.S. 958 (1970) Thus the de0151on whether to permlt a defendant to both rep1 esent himself and

be lepresented by counsel is a matter of the Court s dlscwtlon not a matter of 11ght Cr omer, 389

5
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F.3d at 681 n.12; United States v. Mosely, 810 F.2d 93, 98.(6th Cir. '1987). Such discretion has

'v‘er)l/' rarely been exercised to permit hybrid fépresenfation in this Circuit, and hybrid representation

may have never been previously permitted in this district. This extreme reservation about

permitting hybrid reﬁresentatioﬁ is well warranted:
There are obvious justifications for the refusal to allow hy’biid
~Tepresentation in criminal trials, regardless of the legal experience
of the defendant. The potential for undue delay and jury confusion
is always present when more than one attorney tries a case. Further,
~'where one of the co-counsel is the accused, conflicts and
disagreements as to trial strategy are almost inevitable.
Mosely, 810 F.2d at 98 (affirming the trial court’s refusal to allow defendant to participate as co-
counsel, even though defendant was a trained attorney and a former judge). The undersigned and
counsel for both parties are justifiably concerned about permitting hybrid representation in this
case and abQut setting a precedent for hybrid representation in future cases.
The Court finds that the instant case qualifies as that most rare of occasions in which
the Court should exercise its _discretio_ﬁ to permit a type of hybrid representation for the fbllowillg

reasons: (1) The request for hybrid representation is for a post-trial motion, so there is no chance

for jury confusion. (2) The Defendant is only a$lging/pe11njtt§d to represent himself on an isolated

issue in a single motion. (3) A motion for a new trial appears to be the only vehicle for the.

Defendant to get his issue before the Court, outside of a collateral motion alleging the ineffective
assistance of counsel in failing to bring this motion after his direct appeal. (4) The Court finds that

the Defendant has knowingly and voluntarily waived his right to counsel with regard to the motion

for a new trial. (5) The Court finds that the Defendant understands that qounsel will not be able to

oy

assist him orr the motion for a new trial, thus alleviating the concerns about conflicts in strategy

between defense counsel and the Defendant. (6) The Court finds that the Defendant understands
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that l}e is waiyir}g a future argument that his counsel were incffectivezwitll regard to the motion for
new tria_l bvevc.ause he is. représenting himsglf on that_mqtion. @) F'ivnally,} the Cou;_t ﬁqu_ that the
Defendant uqderst@_ds that his sentenc'in‘g hearing will not be .corﬁinuecf or delayed in order to

.extend the litigation of the motion for new tgial.\ The ﬁnding t11a§ hybrid ljep_re::sentation is
appropriate in thls vcaselis based upon tbe unique facts and circumstances ‘here;in..:,

Acc‘ording, the Dgfén’dant’s r'e_quéstg [Docs 153 & 158] arée GRANTED in part,
in that the Couﬁ e‘xercisé's its discretion tq permit ‘the" De:_f%:ndéﬁt "'t"o..'r'épresent himself only on his
motion for a new trial [presently Doc. 154]. Aftérﬁe’ys Kurtz aﬁd Gaines will continue to represent
Defendﬁahf Benanti at séntencing aﬁd‘ Vthe 1'eh1aindef of this case, and Défendant Benanti will not
be co-counsel or engage in hybrid 'repréé'e'ntat'idn' on senténcing matters. VTh‘é Defendant is of his

.own irr‘r'epres.enting himself on the m'otidv'.nlsfor new frial, WI;icl{ means that Aitdihéyé Kurtz and
Gaines cannot advise him with i'egél'd ‘to the 's'ubs‘tztihcle'cif tHis'"ﬁidfioh,'cénnbt conduot fegal-
réseai;cli on this'inétio’ﬁ, Iand cannot arglie this motion for him, Agtdli:ieyé‘i{ti'l'%z and Gaines are
pehhit‘tea to"éssvikst ﬁéfé_hdént Beixariti m 1'epf'§senti11g himself only as to the "techr')i;éazl or proc_edurél
aépééts of""ﬁ'lih’g his motion for new triéi " The "I').eféndeflﬁt"’-é"i'édué;s:f-[D’dé; i58] ‘to déflyﬁthe
Government’s nio'tff)ﬁs to strike is DENIED at this tifﬁé, because that matter is peh:di;l.g before t'1'1e
Dvist‘r‘i.c-:t.jlllvdg.e. s
B The befen&anf’é :o”i"ét‘i;réQUe;st for éddit{‘cilial‘ tune to i‘elvisév,."rlén’c;\;/, 'éh’c.l. refile '"hi;s
prov se motion for new trial is GRANTED. The Ijefendaﬁt niust file his amended motion for a
new trial on or before Maj '2;1, 2017, and this ﬁliﬁg \;vill repllaice: (not "su'ppltelﬁent)'vhiws carlier pro
se ﬁlingé [Docé. 151 &" 154]. The Government’s deadline for 1'ésp'ond4ing to this motion is June

5, 2017. The Defendant may file a reply to the Go;\}élﬁ-rnént;s i’éspéhse on 61j before June 12,
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2017. This schedule is not subject to extehsion because such would interfere with the July 25

T i Y

sentencing hearing.?

IT IS SO ORDERED.
ENTER:
i s
s/ C. Clifford Shirley, Jr.
United States Magistrate Judge K -
¢ f R 40 Ty ! [P
i 4 L t RNV ' ; : U
I i1 ' f‘éi'_h 1 : { s M I3 PRI v :
R E o l-“); .f”,h,‘;zv ' "_-'J.i [ EEPRTI B 'rl e Hevin o 0 n e t o i ' .-J,. _'\A»‘"’
oo g ' ' Vo oy s ! [RLI T4 v R
r
S R O RIS bt i0 g i o b b Y el
. ot : fy oL o LT o N ¥
: peas o oor N , [ kv

2 While the Defendant’s pro se motion for transcription [Doc. 150] is not before the unde151gned
the Defendant was advised that his deadhne for reﬁhng his motion for new trial would not be
extended to permit him to wait for ttanscription. The Court noted that the Defendant should
consult with Mr. Kurtz and/or Mr. Gaines about which witnesses’ testimony he needs transcribed
and supplement the record with that testimony when it becomes available. The Court is not makmg _
a determination as to whethe1 the Defendant is indigent at this time.

8-
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

UNITED STATES OF AMERICA,
Plaintiff,

)
)
)

V. | ) No.: 3:15-CR-177-TAV-CCS-1
_ - )
MICHAEL BENANTI, )
)
)

Defendant.

ORDER

In accordance with the Court’s April 21, 2017, Order [Doc. 157], and seeing as the
Honorable C. Clifford Shirley, Jr., United States Magistrate Judge, has resolved the issue
of the defendant’s representation [Doc. 163], the defendant’s pending motions [Docs.
148, 149, 150, 151, 154] and the government’s motions to strike [Docs. 152, 156] are no
longer held in abeyance. Furthermore, pursuant to 28 U.S.C. § 636(b), it is hereby
ORDERED that the defendant’s motion to appoint counsel [Doc. 148], motion to
proceed in forma pauperis [Doc. 149], and motion for transcription of trial [Doc. 150] are
hereby REFERRED to Magistrate Judge Shirley, for his consideration and determination
or report and recommendatic;n, as may be appropriate.

IT IS SO ORDERED.

'vs/Tlfl'01nasA."‘\“/ar:lan"' | SR
CHIEF UNITED STATES DISTRICT JUDGE ~ -

Yy
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posits did not affect the outcome of petitioner’s trial. Indeed, the govemfnent provided not
only testimony from dozens of other witnesses but also extensive physical evidence

indicating petitioner and Witham committed the offenses, including disguises don‘taining

petitioner’s DNA and numerous firearms [See generally Docs. 145, 147]. Therefore, the S

Court finds no prejudice.!® | | o e/

3. Counsel’s Conduct Regarding Petitioner’s Motion for a New
Trial '

Petitioner argues counsel was ineffective because petitioner and counsel had a
conflict of interest that caused counsel to refuse to file a motion for a nerv trial for petitioner

- and thereby forced petitioner to file a pro se motion for a new trial [See Doc. 1 p. 16].1!

19 Petitioner argues counsel should have allowed petitionier to testify at trial. At the outset,
petitioner waived this argument by failing to adequately develop it. See Thomas v. United States,
849 F.3d 669, 679 (6th Cir. 2017). Even so, the record reflects that petitioner knowingly and
voluntarily waived his right to testify by confirming with the Court he was not interested in -
testifying [See No. 3:15-CR-177-1 Doc. 249 pp. 249-51]. v

" Separately, petitioner argues counsel was ineffective because he had a conflict of interest

because counsel prevented petitioner from testifying, did not provide sufficient investigation, did
not call any witnesses, and did not challenge actions of the prosecution [Doc. 1 p. 16]. The Court

- summarily rejects these arguments because they are perfunctory and therefore waived or the Court
has already rejected these arguments. See Thomas, 849 F.3d at 679. And regardless, petitioner
has not shown there was “an actual significant conflict” because petitioner does not explain how
the alleged conflict caused counsel to “make bad choices for his client.” See United States v. Mays,

- 77 F.3d 906, 908 (6th Cir. 1996) (citation omitted). '

. ' Petitioner argues the Court denied him the right to counsel for the same reason [See
Doc. 2 p. 54]. The Court rejects this argument as the Sixth Circuit held petitioner waived this
argurient by failing to raise it on appeal [See No. 3:15-CR-177-1 Doc. 311 p. 5].

Similarly, the Court rejects petitioner’s arguments that the Court failed to consider his Rule -
60 motion as an extension of his Rule 33 motion [Doc. 2 p. 54] and that the Court has not already
addressed his arguments in that motion [Id. at 60-63] because the Court and Sixth Circuit have
already rejected these arguments [No. 3:15-CR-177-1 Doc. 311 p. 4. See generally Doc. 285].
18 ' '

Case'3:15-cr-00177-TAV-DCP Document 343 Filed 01/06/22 Page 18 of 32 PagelD #:
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A conflict of interest constitutes ineffective assistance of counsel ‘only if the
petitioner demonstratés there was “an actual signiﬁ'cant conflict” that caused counsel to
“make bad choices for his client.” United States v. Mays, 77 F.3d 906, 908 (6th Cir. 1996)

-

(citation omitted).

The Court finds petitioner has not satisfied this burden. Petitioner demanded that. "
counsel present prosecutorial miscoﬁduct claims that c_ourisél .fel,t were inappropriate
| [No. 3:15-CR-177-1 Doc. 243 p. 3]. When c‘ounéel reasonably refused, pétitifoner agree‘d_f,
to file his motion pro se, and the Court permitted petitioner to do so after conductix_,lgv;_-l_: :
Faretta colloquy [See No. 3:15-CR-177-1 Décs. 163, 243]. From tthe facts, the Coﬁrt
concludes no conflict of interest even.existed. And even ifa conﬂict'_ existed, ‘the conflict
&id not cause céunsel to make any “bad choices” for petitione%. See Mays, 77 F.3d at 908.
Indeed, counsel stated he preferred to gllow petitioner to proceed pro se because such was
in petitioﬁer’s best interests [See No. 3:15-CR-177-1 Doc. 243 pp. 5-6]. The C.'ourt further_‘__'“
noté§ pgtitioner;s. decision to file his motion pro se was knowing and voluntary as reflected
by his answers during the Court’s colloquy [See genérally id.]. Therefore, the Court ﬁhds A
. - Ao
petitioner has not met his burden to demonstrate ineffective assistance of counsel on this
issue. |
4. Counsel’s Conduct Regarding Sentencing [
Petitioner argues counsel should have challenged the Court’s apﬁlication of various
provisions of the sentencing guidelines [See Doc. 2 p. 118; Doc. 19 p. 25]. First, petitioner |

argues counsel should have challenged application of U.S.8.G. § 2A4.1(b)(1), which

19
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-UNITED STATES COURT OF APPEALS:.
MICHAEL BENANTL Y
Petitioner-Appellant, ) R
: ) ORDER
v. ) R
UNITED STATES OF AMERICA )
BeforeMcKEAGUE,CrrcurtJudge T S :M

Michael Benantr a federal pnsoner proceedmg pro se, appeals the dxstrlct court’s denial of

his motion to vacate set as1de or correct his sentence, ﬁled pursuant to 28 U.S.C. § 2255. He has
filed an apphcatlon for a certxﬁcate of appealabrhty (COA) and'a motron to proceed in forma
pauperis. | _ | “

From spring 2014 until November 2015, Benanti and his co-conspirator, 'Bn':an Witham,

engaged in a multi-state conspiracy to rob banks and retail businesses. As part of that conspiracy,

Benanti and his co-consplrator krdnapped bank employees and held the1r amlly members hostage
to compel the bank employees to remove money from the banks This court’s -decision on
Benanti’s drrect appeal summarizes the circumstances that led to his arrest:

On September 3, 2015, two. North Carolina State nghway Patrol cars tr1ed to pull
~ over Benanti and Witham (the driver) for speeding. Witham pulled onto the
~shoulder, but barely out of the traffic lane, and momentarily came to a stop. Then
Benanti opened the passenger door. As the troopers pulled behind them, however,’
* Witham sped away and before long struck three other vehicles. Benanti and
- Witham then fled into the woods on foot, carrying large black duffel bags. Police -
feared an ambush and gave up the chase .
Trooper Greg Reynolds a North Carohna Hrghway Patrol officer, recexved the
dash-cam footage of the September 3rd chase. “He reviewed the footage between
five and ten times, noting the chase’s irregularity. He also noticed the passenger’s
appearance: white, heavy-set, with a bald spot on the back of his head.



—
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* Meanwhile, FBI agents joihed the investigation, suspecting that the two men from *
the chase were-the same men who had kidnapped.a bank executive a few months .
. before. ‘The.agents recovered a GPS device from the SUV that the men had crashed ™~
_ during the chase.- From that device’s metnory, FBI agents. obtained coordinates °
" ¢orresponding to an area near a ¢abin at 124 Rebel Ridge Road in Maggie Valley, -
North Carolina. The cabin’s property manager told them that two men had rented ~*°
the cabm and had reéently moved to another at 380 Alllson Dnve
b
State and feder agents began survellhng that address . Weeks. later they saw . -
Benanti and Witham leavé in 4 Pathfinder SUV with stolen license plates. The
~ agents, notified Reynolds that two. men- suspected:of various bank robberies were .
travehng ina Pathfinder with stolen plates, and that the men were suspected to be
. the ‘sarig; ones, who, Had.fled .on . Septembet.-3rd.; ; Soon. Reynolds spotted. the -
Pathﬁnder conﬁrmed that the plates wete ‘stolen, and’ turned On h1s ‘etnergency s 7
hghts and §iren. As in'the September 3rd ¢hase, the vehicle pulled over, but barely
out of the traffic lane. The passenger door opened. Out came a heavy-set white
man with a bald spot on the back of his head. He was holding a‘large black duffel
bag. - The Pathfinder then spediback onto the highwdy, just as the SUV on
September 3rd had done But thrs ttme it left the passenger Benanu behmd

Reynolds arrested Benanu thmldng that he was the same passenger who had ﬂed ..
" on September 3rd. From Benanti’s clenchéd fist, Reytiolds took a crumipled piece "
of paper that listed:the harnes, home addresses, and bank addresses of three bank
:executivés. In'the- ‘duffle. bag, the police found a camera, monocular scope,.and -
“rubber gloves. - Mearwhile, police caught Witham. ~ Officers searched” the! -
Pathﬁnder and found another GPS dev1ce a srnartphone labeled “Operat1ons § IR
“*and black gloves : :
Ofﬁcers then o tarned a search warrant for the cabm at. 380 Allrson Dnve, where O
they ‘found more eviderice. Eventually, a federal grand jury charged Benanti with-.. .
23 offenses, mcludmg consprraCy to comn‘ut robbery, armed bank extortron, '
carjackmg, and lddnappmg " : L .

. \_. SR

: .
e 2 e . o

Before tnal Benanu ﬁled tnouons seekmg -suppressron'of arnong‘ other thmgs, evrdence.

]

obtamed as a resu’lt of his arrest and evldence se1zed from\380 Alhson Dnve Benann argued that

'ofﬁcers lacked probable cause to make a. warrantless arrest and that the search warrant afﬁdavrt

for 380 Alhson Dnve did not estabhsh a sufﬁc1ent nexus between that address and the ev1dence
sought In addmon Benanu argued that the afﬁdavrt mcluded a matenal mrsrepresentanon wrth
respect to the race of one of the two perpetrators of an Apnl 28, 2015 k1dnapp1ng and attempted-

robbery. A maglstrate Judge recommended that Benantl S motlon to suppress eVrdence obtained
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at 380 Allison Drive, be denied, ﬁndmg that the search, warrant affidavit sufﬁcrently linked the
bank' robbenes and krdnappmgs alleged m the afﬁdavrt and the September 3 car chase to the cabin
at 380 Allison Drive. The maglstrate Judge also- reJected Benantr S clalm that the search warrant
contained a material rmsrepresentauon and concluded that he was not: enlntled to a hearing under
Franks v. Delaware, 438 U.S. 154 (1978), to contest the truthfulness of the statements in the
affidavit. The magistrate judge further recommended that Benantl 'S motlon to \suppress evxdence
based on the 111ega1 arrest be demed concludlng that- Reynolds had probable cause to arrest Benantl
.1mmed1ately upon encountermg hrm on the side of the road : Over Benantr 8 Ob_] ectlons the district

court adopted*ﬂae ‘hag the’mouons to

suppress. : | . . o

Benanti proceeded to tnal The Jury conwcted hrm of one count of consprracy to commit
Hobbs Act robbery and extortron, in violation 18 U'S. C. § 195 1 “one. count of possessmn of a
firearm during and in relatron toa Cnme of V1olen<:e, i v1olat10n of 18 U. S C § 924(0), two counts
of attempted armed bank extomon, in vrolanon of 18 U S C § 21 13(a) nine- counts of use of a
firearm during and i 1n relatron to a cnrne of v101ence 1n wolauon of 18 U S.C. §924(c); three |
counts of carjacking, i in violation of 18 {U.s. C § 21 19; ‘three couiits of k1 appmg, m V1olat10n of
18 U S.C. § 1201(a)(1) three counts of possession of a firearm by a felon, in v101auon of 18U.S.C.
§ 922(g)(1); and one count of armed bank extortron, in v101at10n of 18 U S.C. § 2113(a).

- After trial—while he was still represented by counsel——-E enant1 was granted leave tofilea
pro se motion for a new trial. In his motlon Benant1 argued ‘that the- prosecutor engaged in
misconduct by 1nclr.dmg.false statements- in‘a search wanant afﬁdavr concealmg evrdence ofa
third perpetrator, and unproperly vouchmg for Wltham s cred1b111ty The district court denied the
motion. The court sentenced Benanti to an aggregate term of hfe 1mpnsonment for the Hobbs Act
robbery conspiracy, attempted armed bank’ extortlon kidnapping, felon-i -in-possession, armed bank
extortion, and carjacking ‘convictions; consecutl\(e sentences -totalmg 155 years for seven of the
§ 924(c) convictions; and three consecutiue life sentences for the remaining § 924(0)-conyictions.

This ¢ourt affirmed the district court’s judgment. Benanti, 75 5F. App’xat 562, *

Y
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While his direct appeal was pendmg, Benanu filed a motion, pursuant to Federal Rule of

Crvrl Procedure 60(b), assertmg prosecutonal rmsconduct and askmg the d1str1ct court to treat the

motion as a motion. for recons1derat10n of his motion- for anew tr1a1 The drstnct court demed the
motron ThlS court afﬁrmed Umted States V. Benantz No 19 5805 (6th C1r July 22 2020)
(order) < ' » )

Benanti filed a § 2255 motron in: the drstnct court, clamung that (1) counsel was ineffective
in challengrng the constltutronahty of hrs arrest ) counsel was 1neffect1ve in challengmg the
affidavrt supportmg thF search warrant for 380 Allison Dnve, (3) counsel was meffectrve for
fallmg to challenge Wltham ’s false testxmony cortcemmor the? “twotman enterprrse B4 (4) counsel
had a confhct of 1nterest that caused h1m to refuse to file a motlon for a new trial and deprived
Benanti of his. nght to counsel ata cntlcal stage of the proceedmgs, (5) counsel was ineffective for
fa111ng to object to the dlstnct court’s mlsapphcatlon of the Sentencrng Guldehnes, (6) the

| prosecutor comnutted vanous acts of m1sconduct (7) the d1stnct court 1mproperly admltted
evrdence that Benantl had frequented a stnp club cheated on hlS grrlfrrend embezzled from his

o busrness and engaged 1n fraudulent schemes, (8) he is entltled to rehef from his- mandatory
. Q‘*—M

 mmamaas

;‘M_‘mt‘

| L No 115- 391 132 Stat 5194 (9) the drstnct court 1mproperly enhanced h1s sentence under the

e

Armed Career Crtmmal Act (“ACCA”) because hlS prior convrctlons for robbery and attempted
: murder are not ACCA predrcates under Johnson V. Umted States, 576 U S 591 (2015), and
(10) seven of h1s § 924(c) convrctlons must be vacated in hght of Umted States v. Davis, 139 S.

Ct 2319 (’?019) because the predr

quahfy as crimes of vrolence wrthm the ‘meamng of § 924(c) Benanu requested an ev1dent1ary

offenses upon whrch the conwctrons were based no longer

heanng
o The dlStl’lCt court granted Benant1 s motion, in part and demed it 1n part The court granted
the motion with respect to Benantr S Davzs claim. and vacated the seven challenged § 924(c)

convrcuons qt concluded that the remarnder of Benanti’s motion was entrrely meritless.” The

court dechned to 1ssue a COA
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Benanti has now apphed for a COA from th1s court “To obtam a cemﬁcate of

appealablhty, a pnsoner must ‘demonstrat[e] that Junsts of reason could disagree W1th the district

~ court’ s resolutlon of h1s consntutxonal claims or that Junsts could conclude the issues presented
are adequate to deserve encouragement to proceed further ** Banks v. Dretke, 540 U.S. 668 705
(2004) (quotrng leler—El v. 'Cockrell, 537.U.S. 322 327 (2003)) He 1dent1ﬁes the following
issues for appeal: (_W‘whether counsel was 1neffect1ve for [not] challenging facts learned after
the arrest and i improper use of collective knowledge to find probable cause to arrest” (2) whether

counsel “failed to properly raise recklessly false statements and request[] a.Franks bearing in

-relatlon to the~search~ warrant afﬁdaw ”

mfa1led S make e‘rrtrcal’ arguimients
concemmg the probable cause to search 380 Allison Dr[xve]” 4 “whether counsel and/or the
district court fatled to obtaln a valid waiver of counsel”; (5) “whether counsel falled fo correct
testimony he knew to be perjured” (6) whether counsel was meffectrve in fallmg to object to the
prosecutor’s 1mproper arguments to the _]ury in hlS closmg argument (7) “whether counsel failed

B e . .

to challenge or the court falled to correct the sentence,based.ommsa atrons.of;he sentencmg
Porrect te sentencs

guldelmes” and failure to: apply the First Ste&Act and @8) whether counsel falled in h1s

representatron under Umted States V. Cromc, 466 U. S 648 (1984) Benanti has forfe1ted revrew
of any cla1ms presented to the drstnct court that he d1d not ratse in h1s COA apphcauon See
Jackson v. United States, 45 F App X 382 385 (6th Crr 2002) (per currarn), Elzy v. Umted States,
205 F.3d 882, 886 (6th Cir. 2000) )

' ' Several of Benant1 s clarms allege a vrolatlon of ms S1xth Amendment right to effective
assistance-of counsel. To estabhsh ineffective asslstanceof counsel, a defendant must show beth
 that (1) counsel’s performance was deficient, i.e., “that counsel’ s representation fell below an
objective standard of reasonableness” and (2) the deﬁment performance resulted i in prejudice to
the defense. Stncklandv Washmgton 466 U.S. 668, 688, 691-92 (1984). Lo

Benanti claimed that counsel was ineffective in challenging the probable cause to support
his arrest on the basis that Reynolds initiated the trafﬁc stop of the Patltﬁnder before he would

have been able to observe its occupants. Thus, Reynolds’s observatlon that one of the occupants

of the Pathfinder was similar in appearance to the individual depicted in the dash cam footage from

" e v

e
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the September 3 chase—heavy-Set white male with a bald spot——(muld not be used to establish
probable cause for the arrest AccOrdrng to Benant1 “In this case Reynolds cannot see the
.md1v1dual until after the arrest is 1mt1ated so he cannot rely on observattons made later, even a few
seconds later as the case would have 1t to estabhsh probable cause.” _

In denymg this c1a1m the drstrrct court determmed that Benantr could not estabhsh that he
was prejudrced by counsel’s farlure to rarse thrs argument Explarmng that there was other‘
evidence to support a ﬁndmg of probable cause even before Reynolds 1mt1ated the arrest, see

. Benanti, 75 5 F App xat$ 59 and that Reynolds had separate probable cause to initiate the traffic

LA “stopr because the Pathﬁnder had stolen Maryland hcense plates, the ¢ court: concluded that even: had .

- 5*;10”)( counsel raised the argqment the result of the suppression motion would not have been different.

Reasonable _]urrsts would nOt debate- thrs deterrnlnauon

. Benanu also argued that counsel should have obJected to the use of the collective

| knowledge doctnne to estabhsh probable cause. He contended that pursuant to that doctrine,

'Reynolds was authonzed to conduct only a trafﬁc stop.of the Pathfinder and not an arrest and that,

even applymg the doctrme, he was not subject to arrest merely for being a passenger ina vehrcle

_ w1th stolen plates Reasonable Jurrsts would not drsagree wrth the district court’s rej ectlon of these

arguments. Even rf the collectrve knowledge doctnne prov1ded probable cause for only the stop,

as the drstrrct court and tbas court have explamed the facts and circumstances that arose after the

stop estabhshed probable cause for Reynolds to arrest Benant1 See zd Reasonable jurists would

~ agree that Benantr s clarms that counsel was. 1neffect1ve in challengrng the constttutronahty of his
- argest. do not deserve encoaragement t0. proceed further. . e

_ ' Benant1 next argued that 1n challengmg the search warrant afﬁdavrt supporting the

apphcatron for a warrant to search 380 Allison Drive, c0unsel should have argued that the affidavit

incorrectly stated that (1) the GPS found in the Pathﬁnder had “a track to the address of 124 Rebel

v erge R4, Canton North Carolina,” (2) “two males placed a deposn on, [the cabrn at 380 Allison

Drive] to be occupied on Nov. 16, 2015” when only one man rented the cabin, (3) “a surveillance

team had observed a gray lesan Pathfinder occupred by two white males™ when the surveillance

notes made no mention of white males, and (4) the officer 1nvolved in the September 3.car chase




' No. 22-5063 "
-7- '

posrtrvely 1dent1ﬁed W1tham as the dnver when no 1dent1ficatron was d1$closed dunng discovery.
Benantr also argued that counsel was meffectrve for not requestmg a Franks hearmg, for failing to
argue that the search warrant afﬁdavrt did not estabhsh a nexus between the robbenes and 380
Allison Drive, and for failing to challenge the ofﬁcers rehance on the search warrant afﬁdavrt in
executmg the search. Because the drstnct court and thrs court had already rejected the. arguments
that Benanu faulted counsel for not rarsmg, the drstnct court concluded that Benantr failed to

estabhsh that he was pre_]udrced by counsel’s alleged fallures Reasonable jurists could not
d1sagree wrth thrs conclus1on See Coley V. Bagley, 706 F.3d 741, 752 (6th C1r 2013) (“Omrttlng

"meﬁtlessarguments-is neither ﬁrofessmnal unreasonab‘l 5y A S ""'ﬁ‘

Benant1 further argued that counsel was 1neffect1ve for farhng to challenge the search |
warrant on the ground that the search warrant afﬁdav1t made several omrssrons, mcludmg that the
GPS data included four start and end: pomts and a drfferent address labeled “home ” that Benanti
is a resident of a drfferent address, and that Benantr was not seen at the place to be searched.
‘Benanti has farled to make a substantral showmg that, had counsel pomted out these ormssmns,
his motron to suppress the evrdence obtamed from the search of 380 Allrson Dnve would have
been granted Indeed an “afﬁdavrt is Judged on the adequacy of what it does contam not on what
it lacks or on what a critic rmght say should have been added.” Unzted States v. Allen, 211 F.3d
970, 975 (6th Crr 2000) Reasonable Junsts would agree that th1s claim does not deserve
encouragement to proceed further, . .

The next issue: for whrch Benant1 seeks a COA is “whether counsel and/or the drstnct court
failed to obtarn a vahd waiver-of counsel ” ‘This court construesthrs as'relating to-Benanti’s claim
that the district court demed h1m counsel ata cntrcal stage of the proceedmgs when counsel refused
to represent him on h1s motion for a new trral due to a conﬂrct of interest. -The district court
declined to consider this claim because, on appeal from the denial of Benant1 ] Rule 60(b) motlon,
this court held that Benanti had waived the cl.aim by failing to raise it in his direct appeal.
Reasonable jurists would not-debate the dlstrrct court’s decrsron not to cons1der the clarm See

United States v. Adeszda 129°F.3d 846, 850 (6th Cir. 1997) (“The law-of-the-case doctrine bars
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challenges to a decision made at 2 prev1ous stage of the lmgatlon which could have been
challenged in a prlor appeal, but were not. ”) '
 Next, Benanti seeks a COA on “whether counsel falled to correct testlmony he knew to be
4 perjured” and “whether counsel farled 0 challenge and the govemment engaged in improper
gument to the ] jury in closmg arguments ? Although Benantr now couches these issues as claims
of meffectrve assmtance, he appears to be refernng to h1s clarms that the prosecutor improperly
allowed Witham to present perjured tesnmony and made improper remarks during closing
argument The drstnct court deterrmned that these clalms of prosecutbnal misconduct were either
: -»precedurally defaulted orprevrously l1t1gatecLand therefore not subjectcfo revrew ander-§. 2755
Reasonable Junsts would not disagree with the d1stnct court’s denlal of rehef on these
claims of prosecutonal rmsconduct Absent ex¢ept10nal circumstances or an intervening change
in the case law a pnsoiner may not nse a§ 2255 motion to rehtrgate an issue prev1ously rmsed
Wrzght . Umted States, 182 F.3d 458 467 (6th Cir. 1999) Benantl raised these claims in his
motion for anew tnal The d1stnct court denied the clarms and this court affirmed the denial of
the rnotron on direct appeaL See Benanti, 755 F. App x at 561 62 Because Benanti unsuccessfully
ra1sed these clalms in his motlon for a new trial and on direct appeal and because he does not rely
- on an 1ntervemng change of law or make a substant1al showing of excepuonal crrcumstances, no
reasonable Jurtst could debate the district court’s rejectmn of them. _ o
; Benant1 s next clalm challenged counsel s farlure to obJect to the apphcatron of certain
enhancements under the Sentencmg Gurdehnes He argued that counsel should have obJected to
. the applrcauon of (1) an, enhancement under U SSG § 2A4 1(b)( 1) for. the three kidnapping
convmtrons because they mvolved a: ransom demand (2) a vulnerable—vrctrm adJustment under
USSG $ 3Al l(b)(l), and (3) an enhancement for hlS leadershlp role under USSG § 3B1 1. Wlth
respect to the enhancernent under § 2A4 1(b)(1) defense counsel in fact, objected, arguing that it
should not apply because there was no-proof that a ransom demand was made on an uninvolved
third party Benanti does not demonstrate that the objection that he believes counsel should have
made—-——that the enhancements for abducuon and carJ jacking under the robbery guideline, § 2B3.1,

should have been applied 1nstead—-—would have been successful and resulted in a lesser sentence.
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Defense counsel also objected to the vulnerable~v1ct1m enhancement w1th respect to one victim.

~

~ g,

Benanti’s conclusory assertion that “the crime was. not commltted biecause of the ) called
vulnerable vrctlm, nor was that person a target of the crime Tor] partrcularly susceptlble to the
criminal conduct” does not estabhsh that counsel’s decrsron to object to the enhancement as to
another victim was deficient or preJudlcxal S1m1larly, w1th respect to counsel’s fallure to object
to the leadershlp role ad_]ustment Benantl s unsupported assertron that, “accordlng to the

testimony, Benanti [and] Wrtham were equal partners” does not show 1neffect1ve as31stance under

Strickland. Reasonable jurists would agree that Benant1 s clalms that counsel was 1neffect1ve for

- ~Hailing to- Chaueﬁge*ceﬂmn"g?ﬂﬂellnes enhancements—d o&deserve ‘tric
further ' '

¢

. Benanti also seeks a COA on his clann that the rnandatory 25-year consecutrve sentences
@r\ his § 924(c) convictions are mvahd under § 403 of the F1rst Step Act The First Step Act of
2018 amended § 924(c) to prov1de that a. second or subsequent conv1ct10n carries a mandatory
minimum 300-month sentence only if the defendant’s pnor § 924(c) co v1ctlon is already final

See United States V. chhardson, 948 F 3d 733 745 (6th C1r 2020) A defendant w1thout a pnor,

final § 924(c)’ conv1ct10n is not subJect fo the 300—month mandatory rmmmum when he is conyvicted
of multiple § 924(c) counts in the same proceedmg See zd That change however does not apply

retroactlvely Id. at 745-46; see F1rst Step Act § 403(b) Because Benantr was sentenced pnor to

the enactment of the Fitst Step Act no reasonable jurrst would d1sagree w1th the dlstnct court s
determmatlon that heé was not entxtled to rehef under § 403 e o ' |
Fmally, Benantl seeks: a COA for hls clalm‘that counsel’s representatlon was meffectWe
. under Cromc Under Cromc, pre_]udlce due to deﬁ01ent performance of counsel 1s presumed in
certain cucumstances, 1nclud1ng, as Benant1 alleged here where counsel entlrely. fa11s to subject
the prosecution’s case to meamngful adversarial testmg See Bell v. Cone, 535 U.S. 685 695 96 |
(2002). The presumptlon of prejudlce based on counsel’s failure to subject the prosecution’s case
to meaningful adversanal testmg apphes only where counsel s failure is c!omplete Id. at 696-97.
" Thus, counsel’s failure to oppose the prosecution only at spe01ﬁc po1nts in a proceeding does not

give rise to the presumption. Id. In support of his Cronic clalm, Benanti set\ forth a list of 49

Ouragement tO'pI’Oceefd-e BUGIRER A
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) ‘ aueged fallures of counsel with no suppomng fact.s., eitaﬁ"on_'é‘to the record, of developed a.rgﬁmenﬁ
This perfunctdry list fa:}led to establish a complete failure on the part of counsel that would allow _
for a presumption of prejudice under Cronic.: To the extent Benanti ralsed these 49 allegauons as “
separate alle gatmns of meffethe assxstance under Strickland, reasonable Junsts could not d1sagree
with the district court’s deterrmnatlon that Benanti waived the undeveloped claims in the list ‘
because they were conclusory and failed to make a showmg of deﬁment performance and
prejudme See Wogenstahl v. Mitchell, 668 F.3d: 307 343 (6th Cir. 2012) (“Merely conclusory
allegatlons of ineffective assistance . . . are msufﬁment to state a constitutional claim.”).

= -~ Por these reasonsy Benanti? 'S apphcatxo'x fora COA is DENIED);.and his.motion. toproeeed,._ :
in forma paupens is DENIED as moot.

" ENTERED BY ORDER OF THE COURT -

e ,'ISeborah:S.rlHunt, C_lefk"‘ L




* No. 22:5063 FILED

UNITED STATES COURT OF APPEALS _ Qat 21, 2022
FORTHE SIXTHCIROUIT |, | DEBORAH S, HUNT. ¢
'MICHAEL BENANTI | ‘:)
i Petltloner-Appellant | ; i g
p@f. R “f3 g5Q§5
" UNITED STATES OF AMERICA, -
_.,‘_Responldent-.Appellee. : ; L .

- Before: SHER,; MO@RE,‘-an-d-WHrTE;-oircuitJ'udge-‘s': e

Mlchael Benantn petltuons for reheanng en banc of thls court’s order entered on August 11,
2022, denying h|s appllcatlon for a certificate of appealablllty The petmon was initially referred
to this panel on which the orlgmal decndlng judge does not sit. Afte} review of the petition, this
: panel issued an order- announcmg its. conclusuon that the orlglnal application was properly denled
_ The petition was then cnrquated io. all active’ members of the cou"t rione- wf-whom requested-a
vote on the suggestlon for anen banc rehearlng. Pursuant to established court procedures, the

panel now denies the petition for rehearing en banc.

‘ y.
ENTERED BY ORDER OF THE-COURT -
Deborah S. Hunt, Clerk
.
N .
%



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

MICHAEL BENANTI, )
)
Petitioner, )
)
V. ) Nos.: 3:20-CV-194-TAV-DCP
) 3:15-CR-177-TAV-DCP-1
UNITED STATES OF AMERICA, )
)
Respondent. )
MEMORANDUM OPINION

This action is bc.fore the Court on petitioner Michael Benanti’s voluminous pro se
motion to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255 [Doc. 1].! The
government filed a response [Doc. 13], and petitioner filed a reply [Doc. 19]. Additionally,
pétitioner’s counsel filed a supplemental motion [Doc. 34] and supplemental reply
[Doc. 39] on the Davis? issue discussed infi-a Part I1.G, the sole issue for which the Court
appcl)inted counsel [Doc. 6].

After considering the entire record in this case, the Court finds that seven of
petitioner’s § 924(c) convictions must be vacated in light of Davis. With that exception,
the Court finds petitioner’s motion entirely meritless. Accordingly, petitioner’s motion

[Doc. 1] will be GRANTED in part and DENIED in part.

! Citations in this opinion refer to petitioner’s civil case unless otherwise noted. But see
infra note 3.

2 United States v. Davis, 139 S. Ct. 2319 (2019).
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I Background®

Between 2014 and 2015, petitioner and codefendant Brian Witham (“Witham”)
engaged in a conspiracy to rob financial institutions and retail storeé [Doc. 197 99 29-39].
Petitioner and Witham held employees of these businesses and their families—including
young children—at gunpoint and demanded that the employees rob the businesses [/d.].
During the offenses, petitioner and Witham wore expensive disguises [Id. 9 33, 36-37]
and violently threatened the victims [1d. 1 31, 34, 36; see also Doc. 249 pp. 116-17 (noting
that petitioner and Withamv informed one employee that if he did not complete the robbery
within twelve minutes, for “[e]very minute that he was late, they would cut off [his wife’s]
fingers” and that if he refused to comply, “they would send [his] daughter [to him] . . . in
pieces”)]. Petitioner served as the “prolific idea guy,” formulating complex strategies, and |
Witham conducted physical labor and surveillance [Doc. 241 pp. 12627, 216]. Petitioner
retained most of the proceeds from the offenses [Doc. 197 9 31, 35-36].

On September 3, 2015, ofﬁgers engaged in a high-speed pursuit of petitioner and
Witham, who were driving a stolen Ford Edge [Doc. 246 pp. 104-08]. Ultimately,
petitioner and Witham escaped on foot each carrying black bags [/d. at 111-13]. Officers
obtained ‘from their abandoned vehicle, inter alia, a GPS containing historical tracks to 124

Rebel Ridge Road, a North Carolina address coinciding with a rental cabin at Premier

3 Citations in this Part only refer to petitioner’s criminal case unless otherwise noted. This
opinion presumes familiarity and thus only recounts facts pertinent to petitioner’s § 2255 motion.
2
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Vacation Rentals, where petitioner and Witham rented a cabin for a period of time [Doc. 87
pp. 119, 14344, 147].

In November 2015, petitioner and Witham began renting a cabin at 380 Allison
Drive in North Carolina (also known as “Southern Comfort”), and law enforcement
conducted surveillance of the premises [Id. at 149-51]. During this surveillance, officers
repeatedly observed two white men and a Nissan Pathfinder with a stolen Maryland license
plate [/d. at 119, 151].

On November 25, 2015, Trooper Greg Reynolds (“Reynolds”) followed the
Pathfinder because it had a stolen license plate, and based on Reynolds’s personal
knowledge and information received from other law enforcement, Reynolds believed its
occupants had committed numerous bank robberies and were the assailants in the
September 3 chase [Id. at 35, 41—44]. In light of this information, Reynolds initiated a
traffic stop [Id at 44—46]. Reynolds noticed the Pathfinder stopped slowly and barely
pulled onto the shoulder and that petitioner stepped out with a black bag, and Reynolds
identified these characteristics as similar to those during the September 3 chase [Id. at
48-50; see Doc. 88 p. 20]. Reynolds arrested petitioner and officers eventually searched
the cabin at 380 Allison Drive where they ciiscovered considerable evidence connecting
petitioner and Witham to the robberies, including firearms, surveillance equipment, and
numerous disguises containing petitioner’s and Witham’s DNA [Doc. 238 pp. 99-100;

1109-12, 141, 144-46, 164—65; Doc. 239 pp. 41-42].

Case 3:20-cv-00194-TAV-DCP Document 42 Filed 01/06/22 Page 3 of 32 PagelD #: 994



Before trial, petitioner filed motions to suppress evidence, arguing probable cause.
did not support his arrest and that the search warrant forv 380 Allison Drive contained false
information and did not sufficiently detail the nexus between the offenses and the cabin
[See Docs. 58, 65]. Based on Reynolds’s testimony and other evidence, the magistrate

‘judge found that petitioner’s arrest was supported by probable cause [Doc. 58 pp. 28—-35].
The magistrate judge emphasized that Reynolds knew the circumstances of the September
3 chase when he arrested petitioner [/d. at 30-31]. Moreover, the magistrate judge applied
the collective knowledge doctrine and held that knowledge of Agent Jeff Blanton—who
personally had probable cause to believe the occupants of the Pathfinder were the assailants
in the September chase—could be imputed to Reynolds because Agent Blanton conferred
with Reynolds before he arrested petitioner [Id. at 32-35].

Further, the magistrate judge found that probable cause supported the search warrant
because several factors linked petitioner and Witham’s offenses to the cabin, including
that: (1) the offenses involved armed, disguised gunmen who kidnapped employees and
their families; (2) the perpetrators forced the employees to rob their employers; (3) the
perpetrators held the employees’ families hostage while requiring the employees to éommit
the robberies; (4) the GPS obtained from the September 3 chase had traces to the cabin at
124 Rebel Road, and the owner of that cabin informed ofﬁéers that its occupants had movéd
to the cabin at 380 Allison Drive; and (5) the circumstances of the September 3 chase were
nearly identical to the circumstances of the Novvember 25 stop [Doc. 65 pp. 6-9].

Furthermore, the magistrate judge held that petitioner did not establish the search warrant
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affidavit contained false information to support a Franks*hearing [Id. at 19-20]. Petitioner
filed objections to the magistrate judge’s findings both as to his arrest and the search of the
cabin at 380 Allison Drive, but the Court adopted the magistrate judge’s findings as is
relevant here [Docs. 88, 89], and the Sixth Circuit affirmed the Court’s decision [Doc. 275].
At trial, Witham testiﬁéd against petitioner and confirmed that petitioner and
Witham committed the offenses [See generally Doc. 241]. Further, the government
“introduced testimony frorﬁ dozens of other witnesses as well as physical éevidence,
including firearms and disguises bearing petitioner’s DNA [See Docs. 145, 147].
Moreover, over petitioner’s objection, the Court allowed introduction of evidence that
petitioner “frequented a strip club, cheated on his girlffiend, embezzled from his business,
and engaged in fraudulent schemes” [Doc.A 275 p. 7]. Petitioner appealed the Court’s
decision to admit this evidence, and the Sixth Circuit concluded the Court improperly
admitted the evidence but that such was a harmless error [/d. at 8-9].
Ultimately, the jury convicted petitioner on all counts of the superseding indictment
[Doc. 30], that is: (1) conspiracy to commit robbery and extortion in violation of 18 U.S.C.
§ 1951 (Count One); (2) possession of a firearm in furtherance of the offense in Count One
in violation of 18 U.S.C. § 924(c) (Count Two); (3) two countsrof attempted bank extortion
in violation of 18 U.S.C. § 2113 (Counts Three and Seventeen); (4) bank extortion in
violation of 18 U.S.C. § 2113 (Count Ten); (5) three counts of using a firearm in

furtherance of the offenses in Counts Three, Ten, and Seventeen in violation of 18 U.S.C.

4 Franks v. Delaware, 438 U.S. 154 (1978).
5
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§ 924(c) (Counts Four, Eleven, and Eighteen); (6) three counts of carjacking in violation
of 18 U.S.C. § 2119 (Counts Five, Twelve, and Nineteen); (7) three counts of using a
firearm in furtherance of the offenses in Counts Five, Twelve, and Nineteen in violation of
18 U.S.C. § 924(c) (Counts Six, Thirteen, and Twenty); (8) three counts of kidnapping in
violation of 18 U.S.C. § 1201 (Counts Seven, Fourteen, and Twenty-one); (9) three counts
of using a firearm in furtherance of the offenses in Counts Seven, Fourteen, and

| Twenty-one in violation of 18 U.S.C. § 924(c) (Counts Eight, Fifteen, and Twenty-two);
and (10) three counts of being a felon in possession of a firearm in violation of 18 U.S.C.
§§ 922 and 924 (Counts Nine, Sixteen, and Twenty-three) [Doc. 143].

After trial, while represented, petitioner filed a motion [Doc. 153] seeking leave to
file a pro se motion for a new trial. During a hearing on this motion, petitioner’s counsel
stated he believed that if petitioner was granted co-counsel status, counsel may have an
“inherent conflict of interest” with petitioner because he and petitioner might inevitably
disagree as to the best course of action as to petitioner’s representation [Doc. 243 pp. 5-6].
Moreover, petitioner’s counsel indicated that, accordingly, it would be in petitioner’s
interests to proceed pro se for purposes of his new trial motion [See id.].

Ultimately, the magistrate judge authorized petitioner to file a pro se motion for a
new trial after conducting a modified Faretta® hearing to verify petitioner’s pro se
representation was knowing and voluntary [See generally Docs. 163, 243], and petitioner

subsequently filed his pro se motion for a new trial [Doc. 169]. The Court denied

3 Faretta v. California, 422 U.S. 806 (1975).
6
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petitioner’s pro se motion and specifically rejected petitioner’s arguments that: (1) the
search warrant affidavit in the application for a warrant to search 380 Allison Drive
contained intentionally or recklessly false information; (2) the government knowingly
concealed the possibility that more than two persons were involved in the offenses; and
(3) the government improperly bolstered Witham’s testimony during trial [See generally
Doc. 199]. On appeal, the Sixth Circuit affirmed the Court’s denial of petitioner’s pro se
motion for a new trial [Doc. 275; see also Doc. 31 1].

On July 18, 2017, the Court sentenced petitioner as follows: (1) concurrent
sentences of life imprisonment as to Counts Three, Seven, Nine; Ten, Fourteen, Sixteen,
Seventeen, Twenty-one, and Twenty-three (with Counts Nine, Sixteen, and Twenty-three
merged); (2) 240 months of imprisonment as to Count One to be served concurrently with
the preceding sentences; (3) 180 months of imprisonment as to Counts Five, Twelve, and
Nineteen to be served concurrently with the preceding sentences; (4) 60 months of
imprisonment as to Count Two (petitioner’s first § 924(c) conviction) and 25 years of
imprisonment as to Counts Four, Six, Eleven, Thirteen, Eighteen, and Twenty, all to be
served consecutively to each other and the preceding sentences; and (5) sentences of life
imprisonment as to Counts Eight, Fifteen, and Twenty-two to run consecutively to each
other and the preceding sentences [Doc. 204 pp. 1-3]. As to petitioner’s merged
felon-in-possession convictions as to Counts Nine, Sixteen, and Twenty-three, the Court

applied an enhancement under § 924(e) of the Armed Career Criminal Act (“ACCA”)
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[See id.; see also Doc. 197 4 87, 121]. Additionally, the Court'applied various upward
adjustments under the sentencing guidelines [See, e.g., Doc. 197 9 66, 70, 72].

Since sentencing, petitioner has filed an overwhelming number of pro se motions,
including a § 2255 motion for which the pro se briefing alone easily exceeds 700 péges.
In this opinion, the Court addresses petitioner’s § 2255 motion [No. 3:20-CV-194 Doc. 1].5
II.  Analysis

The Court must vacate, set aside, or correct a prisoner’s .sentence if it finds that “the
judgment was rendered without jurisdiction, or that the sentence imposed was not
authorized by law or otherwise open to collateral attack, or that there has beg:n such a denial
or infringement of the constitutional rights of the prisoner as to render the judgmént
vulnerable to collateral attack . . ..” 28 U.S.C. § 2255. To obtain relief under § 2255
because of a constitutional error, the error must be one of “constitutional magnitude which
had a substantial and injurious effect or ihﬂuence on the proceedings.” Watson v. United
States, 165 F.3d 486, 488 (6th Cir. 1999) (citing Brecht v. Abrahamson, 507 U.S. 619,
637-38 (1993)).

The petitioner has the burden to ﬁrove he is entitled to relief by a preponderance of
the evidence. Pough v. United States, 442 F.3d 959, 964 (6th Cir. 2006). The petitioner
“must clear a significantly higher hurdle than would exist on direct appeal.” United States
v. Frady, 456 U.S. 152, 166 (1982). Particularly, the petitioner must demonstrate a

“‘fundamental defect’ in the proceedings which necessarily results in a complete

6 The Court addresses petitioner’s other motions in contemporaneously-filed orders.
8
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miscarriage of justice or an egregious error violative of due process.” Fair v. United States,
157 F.3d 427, 430 (6th Cir. 1998) (citation omitted).

The Court notes that petitioner is acting pro se except for purposes of the Davis
issue. “Itis ... well-settled that ‘[t]he allegations of a pro se habeas petition . . . are entitled
to a liberal construction . . ..”” Porter v. Genovese, 676 F. App’x 428, 440 (6th Cir. 2017)
(alteration in original). Therefore, the Court will liberally construe petitioner’s motion.

Petitioner’s motion raises numerous issues. Firét, petitioner asserts he is entitled to
an evidentiary hearing on his § 2255 motion. Second, petitioner argues his trial and
appellate counsel were ineffective. Third, petitioner asserts direct claims for prosecutorial
misconduct. Fourth, petitioner challenges an evidentiary determination of the Court during
his trial. Fifth, petitioner challenges his § 924(c) convictions under § 403 of the First Step
Act. Sixth, petitioner challenges his enhancement under the ACCA in light of Johnson.”
Finally, petitioner challenges seven of his § 924(c) convictions in light of Davis.

A. Evidentiary Hearing

Petitioner requests an evidentiary hearing to determine whether he is entitled to
relief and argues there are “critical facts in dispute” [Doc. 1 p. 20; Doc. 2 p. 1]. Petitioner
requests that the Court appoint counsel if the Court orders a hearing [Doc. 2 p. 127].

An evidentiary hearing is not required on a § 2255 motion if the motion, files, and
record conclusively show that the petitioner is not entitled to relief or if the petitic;ner’s

assertions are “contradicted by the record [or] inherently incredible.” Woolsey v. United

7 Johnson v. United States, 576 U.S. 591 (2015).
. 9
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States, 794 F. App’x 469, 474-75 (6th Cir. 2019) (citation omitted); see 28 U.S.C.
§ 2255(b); see also Arredondo v. United States, 178 F.3d 778, 782 (6th Cir. 1999) (citation
omitted).

Based on the record and as discussed infra, it plainly appears petitioner is entitled
to relief insofar as his Davis claims are concerned. However, it plainly appéars petitioner
is not entitled to relief as to his other claims because they are “contradicted by the record
[and] inherently incredible.” See Woolsey, 794 F. App’x at 47475 (citation omitted). In
sum, despite petitioner’s conclusory allegations, there are no facts in dispute, and this Court
aﬁd the Sixth Circuit have repeatedly rejected pe'titioner’s assertions to the contrary.
Therefore, the Court finds it is not necessary to hold an evidentiary hearing.

Accordingly, petitioner’s request for an evidentiary hearing will be DENIED and
his request for counsel during such hearing will be DENIED AS MOOT.

B. Ineffective Assistance of Coﬁnsel

Petitioner asserts several claims for ineffective assistance of counsel, and these '
claims are cognizable under § 2255. See Massaro v. United Statés, 538 U.S. 500, 508-09
(2003). A petitioner alleging ineffecfive assistance of counsel must satisfy the two-part
test set forth in Strickland v. Washington. 466 U.S. 668, 687 (1984). First, the petitioner
must identify specific acts or omissions to prove that counsel’s performance was deficient
as measured by “prevailing professional norms.” Rompilla v. Beard, 545 U.S. 374, 380
(2005). Counsel is presumed to have provided effective assistance, and the petitioner bears

the burden of showing otherwise. Masonv. Mitchell, 320 F.3d 604, 616—17 (6th Cir. 2003);

10
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see also Strickland, 466 U.S. at 689 (providing that a reviewing court “must indulge a
strong presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance”).

Second, a petitioner must establish “a reasonable probability that, but for [counsel’s
deficient acts or omissions], the résult of the proceeding would have been different.”
Strickland, 466 U.S. at 694. “An error by counsel, even if professionally unreasonable,
does not warrant setting aside the judgment of a criminal proceeding if the error had no
effect on the judgment.” Id. at 691; see also Smith v. Robbiﬁs, 528 U.S. 259, 28586
(2000). Because a petitioner “must satisfy both prongs [of Strickland], the inability to
prove either one of the prongs—regardless of which one—relieves the reviewing court of
any duty to consider the other.” Nicholsv. United States, 563 F.3d 240, 249 (6th Cir. 2009)
(en banc).

1. Counsel’s Conduct Regarding Petitioner’s Motion to Suppress

Petitioner argues counsel committed errors when preparing for petitioner’s motions
to suppress. Petitioner’s arguments relate to: (1) whether probable cause existed for
petitioner’s arrest; and (2) whether the warrant application affidavit contained false
information and demonstrated probable cause to search 380 Allison Drive.

a. Probable Cause to Arrest Petitioner
Petitioner argues counsel was ineffective in challenging the constitutionality of

petitioner’s arrest on November 25, 2015 [Doc. 2 pp. 6-14].

11

Case 3:20-cv-00194-TAV-DCP Document 42 Filed 01/06/22 Page 11 of 32 PagelD #: 1002



First, petitioner suggests the facts supporting petitioner’s arrest were primarily that
Reynolds saw that the person exiting the vehicle was heavy set, had a bald spot, and held
a black bag and that Reynolds considered these facts to be similar to those during the
September 3 chase [Id. at 6, 8]. And petitioner argues counsel should have objected to this
basis because Reynolds arrested petitioner by initiating the stop before he could see
petitioner [See id. at 6-14].

The Court finds no prejudice because there is no reasonable probability that the
result of the proceeding would have been different had counsel made this argument. Ample
other evidence supported probable cause even before Reynolds initiated the traffic stop.
As the Sixth Circuit stated:

Benanti argues that . . . when Reynolds arrested him, Reynolds knew only that

Benanti had been a passenger in an SUV with stolen plates. But Reynolds knew

more than that. His supervisor had just informed him that the two men in the SUV

were suspects from the September 3rd chase, and that they were on the road only
fifty miles from where the chase had occurred. Moreover, after Reynolds pulled
over the SUV, he noticed several similarities to the September 3rd encounter: both
involved SUVs with stolen plates; both involved two white men; in both, the SUV
stopped momentarily just outside the traffic lane . . .. These common circumstances
gave Reynolds ample reason to think that Benanti was the same passenger who had
fled from police in the chase on September 3rd.
[No. 3:15-CR-177-1 Doc. 275 p. 5]. Moreover, Reynolds had separate probable cause to
initiate the stop based on the fact that the Pathfinder had stolen Maryland plates [See No.
3:15-CR-177-1 Doc. 88 p. 22]. Therefore, the Court finds no prejudice and abstains from
addressing whether counsel’s performance was deficient.

Second, petitioner avers counsel should have argued against the magistrate judge’s

use of the collective knowledge doctrine because: (1) while Reynolds had permission to
' 12
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_vstop ihe vehicle ﬁnde.r the doctrine, he did not have permission to arrest petitioner under
the doctrine; and (2) even appiying the doctrine, probable cause did not exist because
petitioner was not subject to arrest merely because he was in a stolen vehicle [Doc. 2
pp- 9-12, 14].

Regarding petitioner’s first argument, the Court finds no prejudice because
petitioner is incorrect that the collective knowledge doctrine only applies to traffic stops.
See United States v. Lyons, 687 F.3d 754, 765—66 (6th Cir. 2012); see also United States
v. Duval, 742 F.3d 246, 253 (6th Cir. 2014) (search warrant context). Regarding
petitioner’s second argument, as stated above, the stop was supported by probable cause
with or without the doctrine [see also No. 3:15-CR-177-1 Doc. 88 pp. 20-23]. Therefore,
even assuming counsel had presented these arguments, there is no probability the Court
would have ruled for petitioner. Thus, the Court finds no prejudice.

Finally, petitioner provides a conclusory list of alleged acts of ineffective assistance
[Doc. 2 p. 14]. This list includes the following: (1) “counsel failed to object to and raise
the improper use of evidence”; (2) “counsel failure [sic] to raise prosecutorial misconduct
for [failing to object to improper use of evidence]”; (3) “counsel failure [sic] to call
witnesses and investigate for [a hearing]”; and (4) “counsel [did] not [investigate and
challenge] the contents of the surveillance reports” [/d.].

“A party waives issues that he adverts to in a perfunctory manner, unaccompanied

by some effort at developed argumentation.” Thomas v. United States, 849 F.3d 669, 679

13-~
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(6th Cir. 2017) (“[The petitioner] does not articulate how these actions specifically were
deficient or how they specifically prejudiced the outcome of the case. Instead, they are
tacked on to a list of the failed ineffective assistance of counsel arguments [and therefore
are waived].”). Here, petitioner does not explain how any alleged actions of counsel in his
list were deficient or how alternative courses of action would have changed the outcome.
Thus, peﬁtioner has waived the arguments in the list.

b. Probable Cause in the Search Warrant Affidavit

Petitioner argues counsel was ineffective in challenging the search warrant affidavit
in the government’s application for a warrant to search 380 Allison Drive [Doc. 2
pp. 15-53].

First, petitioner argues counsel should have raised the following issues: (1) the
affidavit improperly included that the GPS recovered from the September 3 chase had “a
track to the address of 124 Rebel Ridge Road” [/d. at 16-17]; (2) the affidavit improperly
included that “two males placed a deposit on Southern Comfort” because the “affiant knew
... that only one male rented” the property [/d. at 19]; (3) the affidavit improperly included
that “a surveillance team had observed a gray Nissan Pathfinder occupied by two white
males” because the affiant had not in fact seen two white males [Id. at 21-22]; (4) the
affidavit improperly included that the officer who conducted the September 3 chase

identified Witham because no identification was disclosed during discovery [Id. at 22-23];
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(5) counsel should have requested a Franks hearing [Id. at 24-25, 29];® (6) the nexus
between robberies and 380 Allison Drive because the affidavit did not support such a nexus
[Id. at 32, 36-37, 39, 42-53]; and (7) the officers’ unreasonable reliance on the afﬁdayit
[d. at 38].

However, the Court and/or the Sixth Circuit have already rejected all of these
arguments on the mefits [See generally No. 3:15-CR-177-1 Docs. 89, 199, 275]. Therefore,
the Court finds there is no possibility that counsel further raising these arguments would
have changed the outcome. Accordingly, the Court finds no prejudice.

Second, petitioner avers counsel should have argued the following statements
should have been included in the warrant affidavit: (1) “[t]he GPS data contained four start
and end points . . . in the same general area [as 124 Rebel Road]” [Doc. 2 pp. 17-18];
(2) “[t]he GPS data also contained [a different address] labeled ‘home’” [Id. at 18];
(3) “Benanti is a resident of [a different address]” [fd. at 20-21]; (4) “a date or time frame
when the FBI” “found a track to 124 Rebel Road” [/d. at 32-33]; (5) “Southern Comfort,
the place to be searched, was not the defendants [sic] home” [/d at 33-34]; and
(6) “Benanti was not seen at the place to be searched” [Id. at 35]. Petitioner argues that
under Franks, these statements were recklessly or intentionally omitted énd that probable

cause would have been absent had these statements been in the affidavit [See id. at 15].

8 Separately petitioner requests a post-conviction Franks hearing to prove the warrant
affidavit contained false information. However, petitioner is not entitled to a hearing because, as
noted below, the Court and the Sixth Circuit have repeatedly held petitioner cannot show “the
offending information [was] essential to the probable cause determination.” See Ajan v. United
States, Nos. 2:02-CR-71, 2:06-CV-24, 2009 WL 1421183, at *11 (E.D. Tenn. May 20, 2009)
(citation omitted).
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But an “affidavit is judged on the adequacy of what it does contain, not on what it
la;:ks, or on what a critic might say should have been added.”  United States v. Allen, 211
F.3d 970, 975 (6th Cir. 2000) (en banc). Accordingly, argument by counsel for the above
inclusions would have been rejected and thus would not have changed the outcome.
Consequently, the Céurt finds no prejudice.
Third, petitioner argues counsel erroneously conceded that petitioner rented the
cabin at 124 Rebel Road in petitioner’s objections to the magistrate judge’s findings on
- petitioner’s motion to suppress [Doc. 2 pp. 35, 39]. However, the Court has reviewed the
record and concludes counsel never conceded that petitioner rented the cabin. Rather,
counsel indicated that the persoﬁs who rented the cabin at 124 Rebel Road did not do so
until late July; counsel did not, however, actually concede that petitioner and Witham were
the persons who rented the cabin [See No. 3:15-CR-177-1 Doc. 76 p. 17]. The Court notes
petitioner cannot demonstrate prejudice from a concession that never even occurred. ®
Fourth, petitioner argues counsel improperly conceded the Court could connect the
GPS to the cabin at 124 Rebel Road [Id. at 35]. However, the Sixth Circuit found probable
cause existed independent of this concession [See generally No. 3:15-CR-177-1 Doc. 275].

Therefore, the Court finds no prejudice.

% Petitioner also argues appellate counsel improperly conceded during oral argument that
the affidavit stated petitioner was at the cabin at 124 Rebel Road [Doc. 2 p. 35]. The Court
summarily rejects this argument because in petitioner’s own exhibit, there is a clear dispute
whether counsel actually made this concession [See Doc. 2-32]. Regardless, even if appellate
counsel made this concession, the Court finds such a slight misstatement nonprejudicial given the
complete record before the Sixth Circuit, including the affidavit itself. See United States v.
Valentine, 488 F.3d 325, 338 (6th Cir. 2007) (noting a petitioner is entitled to relief due to an error
by appellate counsel only if the error “changed the result of the appeal”).
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| Fmally, pé;;ti;)ﬁcr inclvlrldesrye>t t-w-o ;no—rel liéts that to;g;tﬁer provide 33 independent
alleged acts of ineffective assistance with absolutely no explanation as to deficiency or
prejudice [Doc. 2 pp. 29-31, 53]. As the Court has noted, “[a] party waives issues that he
adverts to in a perfunctory manner, unaccompanied by some effort at developed
argumentation.” Thomas v. United States, 849 F.3d 669, 679 (6th Cir. 2017). The
arguments in these lists are conclusory and undeveloped or qtherwise have already been
addressed. Moreover, petitioner does not explain how the actions in these lists were
deficient or how alternative courses of action would have changed‘the outcome. Thus,
petitioner has waived the arguments in these lists.

2. Counsel’s Conduct During Trial

The Court now considers petitioner’s arguments that trial counsel’s assistance was
ineffective.

First, petitioner argues counsel should have challenged Witham’s testimony that '
petitioner and Witham’s offenses were part of a “two man enterprise” -and argued that
Witham committed perjury [Doc. 2 p. 67]. Petitioner reasons that the “two man enterprise”
theory was the “focal point of the trial” and that Witham’s testimony was the only evidence
supporting that theory [/d.]. Separately, petitioner argues counsel should have conducted
further cross-examination or called other witnesses to establish that more than two persons
committed the offenses [See id. at 67-68].

The Court finds that prejudice does not exist beéause the evidence overwhelmingly

supported the jury’s verdict, and therefore, counsel’s failure to take the actions petitioner
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posits did not affect the outcome of petitioner’s trial. Indeed, the government provided not
6nly testimony from dozens of other witnesses but also extensive physical evidence
indicating petitioner and Witham committed the offenses, including disguises containing
petitioner’s DNA and numerous firearms [See generally Docs. 145, 147]. Therefore, the
Court finds no prejudice.!”

3. Counsel’s Conduct Regarding Petitioner’s Motion for a New
Trial

Petitioner argues counsel was ineffective because petitioner and counsel had a
conflict of interest that caused counsel to refuse to file a motion for a new trial for petitioner

and thereby forced petitioner to file a pro se motion for a new trial [See Doc. 1 p. 16].11

10 Petitioner argues counsel should have allowed petitioner to testify at trial. At the outset,
petitioner waived this argument by failing to adequately develop it. See Thomas v. United States,
849 F.3d 669, 679 (6th Cir. 2017). Even so, the record reflects that petitioner knowingly and
voluntarily waived his right to testify by confirming with the Court he was not interested in
testifying [See No. 3:15-CR-177-1 Doc. 249 pp. 249-51].

Separately, petitioner argues counsel was ineffective because he had a conflict of interest
because counsel prevented petitioner from testifying, did not provide sufficient investigation, did
not call any witnesses, and did not challenge actions of the prosecution [Doc. 1 p. 16]. The Court
summarily rejects these arguments because they are perfunctory and therefore waived or the Court
has already rejected these arguments. See Thomas, 849 F.3d at 679. And regardless, petitioner
has not shown there was “an actual significant conflict” because petitioner does not explain how
the alleged conflict caused counsel to “make bad choices for his client.” See United States v. Mays,
77 F.3d 906, 908 (6th Cir. 1996) (citation omitted).

1" Petitioner argues the Court denied him the right to counsel for the same reason [See
Doc. 2 p. 54]. The Court rejects this argument as the Sixth Circuit held petitioner waived this
argument by failing to raise it on appeal [See No. 3:15-CR-177-1 Doc. 311 p. 5}.

Similarly, the Court rejects petitioner’s arguments that the Court failed to consider his Rule
60 motion as an extension of his Rule 33 motion [Doc. 2 p. 54] and that the Court has not already
addressed his arguments in that motion [/d. at 60—63] because the Court and Sixth Circuit have
already rejected these arguments [No. 3:15-CR-177-1 Doc. 311 p. 4. See generally Doc. 285].

18 :
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A conflict of interest constitutes ineffective assistance of counsel only if the
petitioner demonstrates there was “an actual significant conflict” that caused counsel to
“make bad choices for his client.” United States v. Mays, 77 F.3d 906, 908 (6th Cir. 1996)
(citation omitted). |

The Court finds petitioner has not satisfied this burden. Petitioner demanded that
counsel present prosecutorial misconduct claims that counsel felt were inappropriate
[No. 3:15-CR-177-1 Doc. 243 p. 3]. When counsel reasonably refused, petitioner agreed
to file his motion pro se, and the Court permitted petitioner to do so after conducting a
Faretta colloquy [See No. 3:15-CR-177-1 Docs. 163,. 243). From these facts, the Court
concludes no conflict of interest even existed. And-even if a conflict existed, the conflict
did not cause counsel to make any “bad choices” for petitioner. See Mays, 77 F.3d at 908.
Indeed, counsel stated he preferred to allow petitioner to proceed pro se because such was
in petitioner’s best interests [See No. 3:15-CR-177-1 Doc. 243 pp. 5-6]. The Court further
notes petitioner’s decision to file his motion pro se was knowing and voluntary as reflected
by his answers during the Court’s colloquy [See generally id.]. Therefore, the Court finds
petitioner has not met his burden to demonstrate ineffective assistance of counsel on this
issue.

4. Counsel’s Conduct Regarding Sentencing

Petitioner argues counsel should have challenged the Court’s application of various

provisions of the sentencing guidelines [See Doc. 2 p. 118; Doc. 19 p. 25]. First, petitioner

argues counsel should have challenged application of U.S.S.G. § 2A4.1(b)(1), which
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provides an upward adjustment when the offense involves a ransom demand [Doc. 19
p. 25]. See U.S.S.G. § 2A4.1(b)(1) (2018). The Court finds petitioner has not met his
burden to establish counsel’s performance was deficient on this issue because counsel
challenged application of this adjustment on other grounds [See 3:15-CR-177-1 Doc. 185
pp. 2-3], and petitioner does not explain how counsel’s alternative argument was
suboptimal. See Strickland v. Washington, 466 U.S. 668, 690-91 (1984) (“[S]trategic
choices . . . are virtually unchallengeable.”).

Second, pgtitioner argues counsei should have challenged application of the role
adjustment under U.S.S.G. § 3B1.1 and the vulnerable victim adjustment under U.S.S.G.
§ 3A1.1(b)(1) [Doc. 19 p. 25]. See U.S.S.G. §§ 3AL1.1(b)(1), 3B1.1 (2018). Héwever,
petitioner provides no explanation regarding either how his attorney’s decision not to
challenge these adjustments constituted deficient performance or how there is a reasonable
probability that the Court would not have applied the adjustments had counsel challenged
them. Regardless, the Court finds no prejudice because the Court properly applied these
adjustments based on the full record, which establishes that: (1) petitioner served in a
leading role as he directed Witham’s actions and received most of the proceeds from his
and Witham’s offenses; and (2) the crimes involved vulnerable victims as they involved
young children [See No. 3:15-CR-177-1 Doc. 197 § 31, 35-36; Doc. 241 pp. 126-27,
216]. See United States v. Myree, 89 F. App’x 565, 56667 (6th Cir. 2004) (finding the

district court properly applied the vulnerable victim adjustment when the offense involved

20

Case 3:20-cv-00194-TAV-DCP Document 42 Filed 01/06/22 Page 20 of 32 PagelD #: 1011



young children held at gunpoint). Therefore, petitioner has not demonstrated counsel was
ineffective for failing to challenge these adjustments.!?
5. Waiver of Undeveloped Claims

At the end of his motion, petitioner provides yet another list containing 49
conclusory grounds for ineffective assistance of counsel [See Doc. 2 pp. 119-23]. As with
the arguments in petitioner’s other lists, every single ground in this final list is either an "
argument the Court has already addressed or an argument comprised of a single, conclusory
sentence stating counsel was ineffective for an undeveloped reason.

With respect to the grounds the Court has already addressed, the Court relies on its
already-stated reasoning. With respect to the grounds not already addressed, the Court
repeats that “[a] party waives issues that he adverts to in a perfunctory manner,
unaccompanied by some effort at developed argumentation.” Thomas v. United States,
849 F.3d 669, 679 (6th Cir. 2017). The Court finds that petitioner waived the undeveloped
arguments in this final list because they are conclusory and petitioner provides no
explanation as to how each action by counsel was defective or how alternative action could

have changed the outcome.

12 Petitioner asserts and the government rebuts that appellate counsel was ineffective for
several reasons [See Doc. 13 pp. 53-56]. However, the Court sees no need to devote an entire
section addressing these arguments. To the extent petitioner challenges appellate counsel’s
effectiveness on grounds already addressed as to trial counsel, the Court relies on its reasoning as
to trial counsel’s effectiveness in holding that appellate counsel’s representation was not
ineffective. Additionally, other than petitioner’s argument that appellate counsel was ineffective
for making an erroneous concession—which the Court addressed supra note 9—petitioner’s
arguments that are specific to appellate counsel are perfunctory and therefore waived [See, e.g.,
Doc. 2 p. 31]. See Thomas v. United States, 849 F.3d 669, 679 (6th Cir. 2017).
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6. Conclusion as to Ineffective Assistance of Counse]

For the foregoing reasons, petitioner has not demonstrated any action of counsel
constituted ineffective assistance. Therefore, all of petitioner’s claims for ineffective
assistance of counsel will be DENIED.

C.  Prosecutorial Misconduct

Petitioner argues counse1 for the government committed prosecutorial misconducf
for various reasons [Doc. 2 pp. 85-104]. The Court need not discuss these specific
arguments because they are procedurally defaulted.

“Section 2255 is not a substitute for a direct appeal, and thus a defendant cannot use
it to circumvent the direct appeal process.” Regalado v. United States, 334 F.3d 520,
528 (6th Cir. 2003) (citation omitted). Therefore, with limited exceptions, claims not
asserted on direct appeal are procedurally defaulted and therefore may not be asserted via
a § 2255 motion. See Peveler v. United States, 269 F.3d 693, 698-700 (6th Cir. 2001).
However, there are exceptions to procedural default where the petitioner demonstrates
“cause and prejudice or actual innocence” as to the underlying charges. Id.

The Court finds that petitioner’s claims for prosecutorial misconduct are
procedurally defaulted and/or were previously litigated and are therefore not subject to the
Court’s review. See Lundgren v. Mitchell, 440 F.3d 754, 777-78 (6th Cir. 2006) (holding
prosecutorial misconduct claims were procedurally defaulted When the petitioner failed to
present them on direct review). The Court notes that ineffective assistance of counsel did

not cause procedural default because, as this Court recognized in a previous order, even
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petitioner’s claims that have not been previously litigated for prosecutorial misconduct are
meritless [See generally No. 3:15-CR-177-1 Doc. 199].

Consequently, petitioner’s prosecutoriai misconduct claims will be DENIED.

D. The Court’s Evidentiary Determination

Petitioner next challenges this Court’s decision to admit evidence that petitioner
“frequented a strip club, cheated on his girlfriend, embezzled from his business, and
engaged in fraudulent schemes” [Doc. 2 pp. 106—13]. Petitioner regognizes that the Sixth
Circuit found the Court’s admission of this evidence was a harmless error [Id. at 106-07].

It is axiomatic that this Court is bound by the decisions of the Sixth Circuit. See
Woods v. United States, Nos. 2:07-CV-232, 2:03-CR-69, 2011 WL 284618, at *12 (E.D.‘
Tenn. Jan. 25, 2011). As petitioner recognizes, the Sixth Circuit held admission of the
challenged evidence constituted a harmliess error [No. 3:15-CR-177-1 Doc. 275 pp. 7-9].
The Court therefore will not and indeed cannot disrupt that decision.

Therefore, petitioner’s evidentiary challenge will be DENIED.

E. First Step Act § 403

In petitioner’s motion to appoint counsel [Doc. 9], petitioner avers his 25-year
mandatory consecutive sentences for his § 924(c) convictions are invalid in light of § 403
of the First Step Act. The government responds that § 403 does not apply because
petitioner was sentenced before Congress enacted. § 403 and § 403 does not apply

retroactively [Doc. 13 pp. 55-56, 65].
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Prior to the First Step Act, § 924(c) required mandatory miniﬁum 25-year
consecutive terms where the defendant was convicted under § 924(c) and had at least one
other § 924(c) conviction, and even a different § 924(c) conviction in the same prosecution
qualified. United States v. Mackenzie, No. 3:00-CR-4-DJH-HBB, 2021 WL 4991516, at
*2 (W.D. Ky. Oct. 27, 2021). However, after the First Step Act, a 25-year mandatory
minimum consecutive sentence for a subsequent § 924(c) conviction applies only if the
defendant has a prior § 924(c) conviction in a prior proceeding. Id. at *3.

Regardless, only “[d]efendants sentenced after December 21, 2018, may benefit
from [§ 403;] defendants sentenced before that date cannot.” Uhited States v. Richardson,
948 F.3d 733, 748 (6th Cir. 2020); see also First Step Act of 2018, Pub. L. No. 115-391,
§ 403(b), 132 Stat. 5194, 5222. Here, the Court sentenced petitioner on July 18, 2017
[No. 3:15-CR-177-1 Doc. 203], well before December 21, 2018. Thus, § 403 provides
petitioner no basis for relief.

Therefore, petitioner’s § 403 claim will be DENIED.

F. ACCA Enhancement Claims and Johnson

Petitioner argues the Court improperly enhanced his sentence under the ACCA
[Doc. 1 p. 14; Doc. 2 pp. 117-18; Doc. 19 pp. 24-25]. Specifically, petitioner argues his
prior cohvictions for robbery and attempted murder are not ACCA predicates in light of
Johnson, which held that the residual clause in 18 U.S.C. § 924(e)(2)(B)(ii) is

unconstitutionally vague [Doc. 2 pp. 117-18]. The government argues Johnson provides
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no basis for relief because petitioner was not sentenced under the residual clause [Doc. 13
p. 55].

It is true that the Court enhanced petitioner’s sentence under the ACCA as to Counts
Nine, Sixteen, and Twenty-three. But it is not clear that the Court relied on the residual
clause in imposing these enhancements such that Johnson provides a basis for relief.
The judgment only indicates the Court sentenced petitioner under § 924(e) [See
No. 3:15-CR-177-1 Doc 204 p. 2]; it does not specify whether petitioner was sentenced
under the residual clause or the still-effective force or enumerated offenses clauses.

A court should address the merits of a petitioner’s Johnson arguments only “[w]here
it is unclear which ACCA clause [the] court relied on to enhance a sentence” and the
movant shows “that the sentencing court might have relied on the residual clause.” See
Chaney v. United States, 917 F.3d 895, 899-900 (6th Cir. 2019). Where a court sentences
a defendant years after a landmark decision such as Johnson that renders unconstitutional
only a portion of a statute, it can be inferred that the court was aware of that landmark
decision and acted in accordance with it. See United States v. Jones, No. 2:15-CR-DLB-1,
2016 WL 11212438, at *1, *1 n.1 (E.D. Ky. June 20, 2016) (suggesting the defendant was
not entitled to Johnson relief Because the defendant was sentenced after Johnson but
addressing the merits only “out of an abundance of caution”); see also United States v.
McElroy, 673 F. App’x 896, 897 (10th Cir. 2017) (on request for a certificate of
appealability, noting that the petitioner’s Johnson claim was meritless partially because the

petitioner was “sentenced after Johnson™).
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vHer'e, the Court ﬁﬁds there 1s no possibilify that the Court relied on the residual
clause in sentencing petitioner. The Supreme Court decided Johnson two years before
petitioner’s sentencing hearing, and given the importance of Johnson, this Court was well
aware of Johnson when it sentenced petitioner. Thus, petitioner has not shown the Court
“might have” relied on the residual clause. Therefore, the Court refuses to address the
merits of petitioner’s claims. See id.!?

Accordingly, petitioner’s Johnson claims will be DENIED.

G. Section 924(c) Claims and Davis

Peﬁtioner argues his convictions as to Counts Two, Four, Eight, Eleven, Fifteen,
Eighteen, and Twenty-two must be vacated in light of Davis [Doc. 2 pp. 113-17; Doc. 34].
The government concedes these convictions must be vacated [Doc. 13 pp. 59-66].

Section 924(c) imposes criminal liability upon one who “uses or carries a firearm”
“during and in relation to any crime of violence or drug trafficking crime.” 18 U.S.C.
§ 924(c)(1)(A). Section 924(c)(3) defines “crime of violence” as a felony that “(A) has as
an element the use, attempted use, or threatened use of physical force Aagainst the person or
property of another, or (B) . . by its nature, involves a substantial risk that physical force

against the person or property of another may be used in the course of committing the

13 In Chaney, the Sixth Circuit held that the petitioner showed that the sentencing court
“might have” relied on the residual clause primarily because the petitioner had been sentenced
before (rather than after) Johnson and the record was unclear whether the petitioner was convicted
under the residual clause or the force clause. Chaney v. United States, 917 F.3d 895, 899-900 (6th
Cir. 2019). Chaney is readily distinguishable because, here, petitioner was sentenced affer
Johnson. Moreover, in Chaney, the record somewhat supported that the court relied on the residual
clause. Id.
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offense.” Id. § 924(c)(3). In 2019, the Supreme Court decided Davis, where it held that
§ 924(c)(3)(B)’s residual-clause definition for “crime of violence” was unconstitutional.
United States v. Davis, 139 S. Ct. 2319, 2336 (2019). Thus, after Davis, an offense
qualifies as a “crime of violence” only if it satisfies the other provisions of § 924(c)(3).
Davis applies retroactively on collateral review; thus, petitioner’s claims are cognizable.
See generally In re Franklin, 950 F.3d 909 (6th Cir. 2020).

- Turning to petitioner’s Davis claims, petitioner was convicted of Count Two under
§ 924(cj based on his underlying conviction for conspiracy to commit robbery and
extortion in violation of 18 U.S.C. § 1951 in Count One [No. 3:15-CR-177-1 Docs. 30,
204]. The parties recognize that conspiracy to commit robbery and extortion in violation
of § 1951 no longer qualifies as a § 924(c) predicate offense after the Sixth Circuit’s
decision in United States v. Ledbetter. 929 F.3d 338, 361 (6th Cir. 2019). Therefore, the
Court finds that petitioner’s conviction as to Count Two must be vacated.

Additionally, petitioner was convicted of Counts Eight, Fifteen, and Twenty-two
under § 924(c) based on his underlying convictions for kidnapping in Counts Seven,
Fourteen, and Twenty-one [No. 3:15-CR-177-1 Docs. 30, 204]. The parties recognize that
kidnapping no longer qualifies as a § 924(c) predicate offense after the Sixth Circuit’s
decision in Knight v. United States. 936 F.3d 495, 497-98 (6th Cir. 2019). Therefore, the
Court finds that petitioner’s convictions as to Counts Eight, Fifteen, and Twenty-two must

be vacated.
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Finally, petitioner was convicted of Counts Four and Eighteen under § 924(c) based
on his underlying convictions for attempted armed bank extortion in Counts Three and
Seventeen [No. 3: 15-CR-177-1 Docs. 30, 204]. Petitioner was further convicted of Count
Eleven under § 924(c) based on his underlying conviction for armed bank extortion in
Count Ten [No. 3:15-CR-177-1 Docs. 30, 204]. While the 'parties have some dispute as to
petitioner’s convictions as to Counts Four, Eleven, and Eighteen, the parties ultimately
agree that these convictions must be vacated. Therefore, the Court finds that petitioner’s

convictions as to Counts Four, Eleven, and Eighteen must be vacated.'*

14 Petitioner suggests his convictions as to Counts Four, Eleven, and Eighteen were for
“bank robbery” under § 2113(a) [See Doc. 34 p. 5]. Petitioner argues § 2113(a) “bank robbery” is
a single, indivisible offense under the categorical approach that can be accomplished by any one
of three listed means: (1) force and violence; (2) intimidation; and (3) extortion [/d. at 6~7]. From
there, petitioner argues the second variant—bank robbery by intimidation—does not qualify as a
“crime of violence” under § 924(c) because it criminalizes merely negligent conduct [/d. at 8].
Thus, because petitioner argues that “bank robbery” is indivisible and bank robbery by
intimidation is not a “crime of violence,” petitioner concludes that “bank robbery” as a
whole—even under the first and third variants—does not qualify as a predicate offense [/d. at 15].

The government responds that § 2113(a) is a divisible offense and cites cases from other
circuits in accord [Doc. 13 pp. 60—61]. Specifically, the government argues that “bank robbery”
occurs only by force and violence or by intimidation and that this definition of “bank robbery”
under § 2113(a) is divisible from the crime of “bank extortion” under § 2113(a) [/d. at 60-61].
The government argues that “bank robbery” under this definition remains a § 924(c) predicate
offense after Davis [Id. at 61-62]. However, the government argues that “bank extortion”
as defined is not a § 924(c) predicate. Thus, the government concedes the Court should
dismiss the § 924(c) charges because they are based on “bank extortion” rather than “bank

" robbery” [Id. at 62]. :

Because the parties ultimately agree that petitioner’s convictions as to Counts Four, Eleven,
and Eighteen must be vacated, the Court will not address the merits of whether “bank extortion”
is divisible from “bank robbery” as the government defines them and, if so, whether petitioner’s
convictions for “bank extortion” as the government defines it constitutes a “crime of violence.”
See Allen v. Parker, 542 F. App’x 435, 436 (6th Cir. 2013) (stating that courts may accept even an
unmeritorious concession of the government in the § 2254 context); see also Maxwell v. United
States, 617 F. App’x 470, 473 (6th Cir. 2015) (same in the § 2255 context).
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In light of the foregoing, petitioner’s convictions in Counts Two, Four, Eight,
Eleven, Fifteen, Eighteen, and Twenty-two will be VACATED.

III. Remedy

As discussed supra, petitioner is entitled to relief only insofar as his Davis claims
are concerned, and therefore, petitioner’s convictions as to Counts Two, Four, Eight,
Eleven, Fifteen, Eighteen, and Twenty-two must be vacated. While the parties agree these
convictions must be vacated, they disagree as to the proper remedy.

The government argues the Court should simply vacate these convictions and
corresponding sentences and then correct petitioner;s sentence by imposing a sentence with
terms essentially identical to those listed in the initial judgment [Doc. 13 pp. 62-64].
Petitioner avers that the Court should vacate petitioner’s entire sentence and then
resentence petitioner on all counts at a resentencing hearing [Doc. 39]. Petitioner reasons
that after the Court vacates seven of petitioner’s § 924(c) convictions, he will be guilty of
fewer total counts, and this may cause the Court to conclude a lesser sentence is appropriate
[Zd.].

When a court concludes that a petitioner is entitled to § 2255 relief, the court may
“resentence him or grant a new trial or correct the sentence as may appear appropriate.”
28 U.S.C. § 2255(b). “[A] court imposing a corrected sentence will have discretibn to
impose a corrected sentence based on a brief order, a hearing that resembles a de novo
sentencing proceeding, or anything in between” so long as the sentence is reasonable.

United States v. Nichols, 897 F.3d 729, 738 (6th Cir. 2018). “When the court imposes a
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corrected sentence that is largely consistent with the rationale of the original sentence, a de
novo resentencing would be largely redundant and wasteful.” Id. If the court corrects a
sentence, “the court does no more than mechanically vacate . . . unlawful convictions (and
accompanying sentences).” United States v. Stewart, No. 1:07CR289-1, 2020 WL 60194,
at *2 (N.D. Ohio Jan. 6, 2020) (omission in original) (quoting United States v. Flack, 941
F.3d 238, 241 (6th Cir. 2019)).1°

The Court finds an appropriate remedy is to correct petitioner’s sentence without a
de novo resentencing and hearing. Petitioner’s offenses are extremely serious, involving
multiple instances of kidnapping adults and children and holding them at gunpoint. The
fact that seven § 924(c) counts must be vacated does not change the severe and violent
nature of petitioner’s offense conduct. See Stewart, 2020 WL 60194, at *3 (correcting the
petitioner’s sentence rather than resentencing the petitioner where, like here, the
petitioner’s offenses were “extreme—‘sdmething pretty much out of Hollywood’—and
warranted a high[] sentence.” (citation omitted)). The Court considered in full detail at the
initial sentencing hearing the severity of petitioner’s offenses and does so again in reaching
the conclusion that a corrected sentence is appropriate [See No. 3:15-CR-177-1 Docs. 197,
205]. Therefore, the Court finds that correcting petitioner’s sentence is “consistent with
the rationale of the original sentence [and therefore] a de novo resentencing would be

largely redundant and wasteful.” See Nichols, 897 F.3d at 738.

15" The Court notes that petitioners have no right to a resentencing hearmg or allocution.
Pasquarville v. United States, 130 F.3d 1220, 1223 (6th Cir. 1997).
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Accordingly, the Court will DIRECT fhe ;:ierk to correct petitioner’s sentence as
stated in Part IV below.
IV.  Conclusion
For the foregoing reasons, petitioner’s 28 U.S.C. § 2255 motion [Doc. 1] and
petitioner’s counsel’s supplemental motion [Doc. 34] will be GRANTED in part and
DENIED in part. Petitioner’s convictions as to Counts Two, Four, Eight, Eleven, Fifteen,
Eighteen, and Twenty-two will be VACATED. The Clerk will be DIRECTED to
CORRECT petitioner’s sentence as follows:
. Petitioner shall retain life sentences as to Counts Three, Seven, Nine, Ten,
Fourteen, Sixteen, Seventeen, Twenty-one, and Twenty-three (with Counts
Nine, Sixteen, and Twenty-three to be merged) to be served concurrently;
. Petitioner shall retain a sentence of 240 months as to Count One to be served
concurrently with the above counts;
. Petitioner shall retain a sentence of 180 months as to Counts Five, TwelVe,
and Nineteen to run concurrently with each other and the above counts; and
. Petitioner shall be sentenced to a 60-month term of imprisonment as to Count
Six and shall retain two 25-year terms of imprisonment as to Counts Thirteen
and Twenty, all to be served consecutively to each other and the above

counts.
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Thus, in sum, petitioner’s sentence will be corrected to an aggregate term of
imprisonment of life in addition to 55 years of imprisonment, which will run consecutively
to petitioner’s other sentences.

This action will be DISMISSED. The Court will CERTIFY that any appeal from
this action would not be taken in good faith and would be totally frivolous. Therefore, this
Court will DENY petitioner leave to proceed in forma pauperis on appeal. See Fed. R.
App. P. 24. Moreover, because petitioner has not made a substantial showing of the denial
of a constitutional right and jurists of reason would not dispute the above conclusions, a
certificate of appealability SHALL NOT ISSUE. See 28 U.S;C. § 2253; Fed. R. App. P.
22(b); Slack v. McDaniel, 529 U.S. 473, 484 (2000). A separate order will enter.

ENTER:

s/ Thomas A. Varlan ,
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

MICHAEL BENANTI, )
)
Petitioner, )
)
V. ) Nos.: 3:20-CV-194-TAV-DCP
) 3:15-CR-177-TAV-DCP-1
UNITED STATES OF AMERICA, )
)
Respondent. )
JUDGMENT ORDER

For the reasons stated in the memorandum opinion filed contemporaneously,
petitioner’s 28 U.S.C. § 2255 motion [Doc. 1] and petitioner’s counsel’s supplemental
motion [Déc. 34] are hereby GRANTED in part and DENIED in part. Petitioner’s
convictions as to Counts Two, Four, Eight, Eleven, Fifteen, Eighteen, and Twenty-two are

hereby VACATED. The .Clerk is DIRECTED to CORRECT petitioner’s sentence as

follows:
° Petitioner shall retain life sentences as to Counts Three, Seven, Nine, Ten,
Fourteen, Sixteen, Seventeen, Twenty-one, and Twenty-three (with Counts
‘Nine, Sixteen, and Twenty-three to be merged) to be served concurrently;
. Petitioner shall retain a sentence of 240 months as to Count One to be served
concurrently with the above counts;
. Petitioner shall retain a sentence of 180 months as to Counts Five, Twelve,

and Nineteen to run concurrently with each other and the above counts; and
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o Petitioner shall be sentenced to a 60-month term of imprisonment as to Count
Six and shall retain two 25-year terms of impriéonment as to Counts Thirteen
and Twenty, all to be served consecutively to each other and the above
counts.

Thus, in sum, petitioner’s sentence shall be corrected to an aggregate term of
imprisonment of life in addition to 55 years of imprisonment, which will run consecutively
to petitioner’s other sentences.

This action is DISMISSED. The Court CERTIFIES that any appeal from this
action would not be taken in good faith and would be totally frivolous. Therefore, any
application by petitioner for leave to proceed in forma pauperis on appeal is DENIED.
See Fed. R.. App. P. 24. Any appeal from this order will be treated as an application for a
certificate of appealability, which-is hereby DENIED because petitioner has not made a
substantial showing of the denial of a constitutional right and jurists of reason would not
dispute the above conclusions. See 28 US.C. § 2253; Fed. R. App. P. 22(b); Slack v.
McDaniel, 529 U.S. 473, 484 (2000).

ENTER:

s/ Thomas A. Varlan
UNITED STATES DISTRICT JUDGE

ENTERED AS A JUDGMENT

LeAnna R. Wilson
CLERK OF COURT
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