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Appendix A

Ninth Circuit Memorandum Decision
FILED

AUG 30 2022
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

NOT FOR PUBLICATION
UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA, No. 19-10181

Plaintiff-Appellee, D.C. No.

2:17-cr-01351-GMS-1
V.
MEMORANDUM*
DURAID HUSSEIN,

Defendant-Appellant.

Appeal from the United States District Court
or the District of Arizona
G. Murray Snow, Chief District Judge, Presiding

Submitted August 12, 2022**
San Francisco, California

Before: RAWLINSON, BADE, and BRESS, Circuit Judges.
Duraid Hussein (Hussein) appeals his conviction for being a felon in
possession of a firearm in violation of 18 U.S.C. §§ 922(g)(1) and 924(a)(2). He also

appeals the denial of his motions to dismiss the indictment, for a mistrial, and

* This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

** The panel unanimously concludes this case is suitable for decision without oral
argument. See Fed. R. App. P. 34(a)(2).
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for a new trial. We have jurisdiction under 28 U.S.C. § 1291, and we affirm.

We review de novo the denial of a defendant’s motion to dismiss an
indictment. United States v. Laskie, 258 F.3d 1047, 1049 (9th Cir. 2001). We
review for abuse of discretion the denial of a motion for a mistrial or for a new
trial. See United States v. Banks, 514 F.3d 959, 973 (9th Cir. 2008) (mistrial);
United States v. Chhun, 744 F.3d 1110, 1117 (9th Cir. 2014) (new trial).

1. Hussein challenges the district court’s denial of his motion to dismiss the
indictment as legally insufficient. He specifically maintains that he did not have a
prior conviction punishable by imprisonment for a term exceeding one year under
Arizona law because the state court suspended his sentence, and did not impose a
sentence exceeding one year. However, Hussein stipulated to having been convicted
of that felony. To the extent that Hussein’s stipulation did not invite

error, see United States v. Hernandez, 27 F.3d 1403, 1407 (9th Cir. 1994), as
amended, his argument fails on the merits.

At the time of his indictment, Hussein had a prior felony conviction for
aggravated assault. The offense carried a maximum sentence of 1.5 years under
Arizona law, and Hussein was sentenced to three years’ probation. See Ariz. Rev.
Stat. § 13-702(D) (class 6 felonies). “[W]hen considering whether a crime is
‘punishable’ by more than one year, [we] . . . examine both the elements and the
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sentencing factors” to decide whether the conviction “actually exposed” the
defendant to more than one year of imprisonment. United States v. McAdory, 935
F.3d 838, 843-44 (9th Cir. 2019) (citation omitted). Because Hussein’s crime of
conviction actually exposed him to a term of imprisonment that exceeded one year,
the district court correctly denied his motion to dismiss the indictment on this
basis. See Ariz. Rev. Stat. § 13-701(C), (D)(11); State v. Bonfiglio, 295 P.3d 948,
950 (Ariz. 2013) (en banc).

2. Hussein asserts that the district court violated his Sixth Amendment right
to a jury trial by not submitting the issue of his prior felony conviction to a jury.
This argument is foreclosed by our precedent. See Stokes v. Schriro, 465 F.3d 397,
401 n. 5 (9th Cir. 2006) (“Other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory maximum must
be submitted to a jury”) (citation and first alteration omitted) (emphasis in the
original).

3. Hussein contends that the district court plainly erred under Rehaif v.
United States, 139 S. Ct. 2191 (2019), by not requiring the government to prove
that Hussein knew he had a felony conviction. “Under plain-error review, [we]
may reverse only where there is an (1) error that is (2) plain, (3) affects substantial
rights, and (4) ‘seriously affects the fairness, integrity or public reputation of
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judicial proceedings. . . .” United States v. Door, 996 F.3d 606, 618 (9th Cir.
2021) (citation omitted), cert. denied, 142 S. Ct. 785 (2022).

In assessing Rehaif contentions, we “consider whether evidence proved
beyond a reasonable doubt that Defendant had the knowledge required by Rehaif
and that any error was not prejudicial.” United States v. Pollard, 20 F.4th 1252,
1256 (9th Cir. 2021) (citation and internal quotation marks omitted).

We conclude that any Rehaif error was harmless in light of Hussein’s guilty
plea to aggravated assault and his stipulation that he had a prior felony conviction.
See id. at 1256-57 (observing that “absent any evidence suggesting ignorance, the
jury can infer that a defendant knew that he . . . was a convicted felon from the
mere existence of a felony conviction as evidenced by the defendant’s stipulation”)
(citation, alteration, and internal quotation marks omitted). Moreover, Hussein has
not shown that any error was prejudicial, as the record demonstrates that Hussein
knew he was a felon. See id. at 1256.

4. Hussein asserts that jurors may have seen a holding cell beyond the
doorway he used to enter the courtroom during trial. But “[bJecause a jury’s brief
or inadvertent glimpse of a defendant in physical restraints is not inherently or

presumptively prejudicial to a defendant, [Hussein] must demonstrate actual
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prejudice to establish a constitutional violation.” United States v. Olano, 62 F.3d
1180, 1190 (9th Cir. 1995) (citations omitted).

Hussein failed to identify any evidence of prejudice. See id. He simply
argues that “four prospective jurors who might have seen that Hussein was in
custody were selected as trial jurors.” However, the district court asked the jurors
whether they observed anything that caused them concern about their ability to be
fair, and no juror responded in the affirmative. Further, the district court instructed
the jury that anything “seen or heard when the court was not in session [was] not
evidence” and that the jury must “decide the case solely on the evidence received
at trial.” See United States v. Reyes, 660 F.3d 454, 468 (9th Cir. 2011) (stating that
“jurors are presumed to follow the court’s instructions”) (citation omitted).
Accordingly, the district court did not abuse its discretion by denying Hussein’s
motions for a mistrial.

5. Finally, the district court did not abuse its discretion in declining to order
a new trial. Evidence of possible marijuana use by a government witness before
testifying was cumulative impeachment evidence, and would not likely have
resulted in acquittal had it been presented to the jury. See United States v. Holmes,
229 F.3d 782, 789 (9th Cir. 2000).

AFFIRMED.
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Appendix B

Order Denying Petition for Panel Rehearing

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

DURAID HUSSEIN,

Defendant-Appellant.

No. 19-10181

D.C. No.
2:17-cr-01351-GMS-1
District of Arizona
Phoenix

ORDER

Before: RAWLINSON, BADE, and BRESS, Circuit Judges.

The panel voted to deny the Petition for Panel Rehearing.

FILED

OCT 13 2022
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

Judges Rawlinson, Bade and Bress also voted to deny the Petition for

Rehearing En Banc.

The full court has been advised of the Petition for Rehearing En Banc, and

no judge of the court has requested a vote.

The Petition for Panel Rehearing and Rehearing En Banc, filed September

13, 2022, is DENIED.

The Motion for Extension of Time to File Petition for Rehearing, filed

September 8, 2022, 1s DENIED as moot.
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Appendix C

District Court Order Denying Motion for New Trial

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CR-17-01351-001-PHX-GMS
Plaintiff, ORDER
V.

Duraid Hussein,

Defendant.

Pending before the Court is Defendant Duraid Hussein’s Motion for New Trial,
(Doc. 153), and the Government’s Motion to Seal, filed under seal, (Doc. 160). For the
following reasons, Defendant’s Motion is denied, and the Government’s Motion is granted.

BACKGROUND

On October 11, 2017, a grand jury indicted Defendant, a convicted felon, with one
count of knowingly possessing a firearm. (Doc. 3.) Defendant’s charges stem from an FBI
investigation which involved the use of a Confidential Human Source (the “CHS”).
(Doc. 159 at 4.)

Trial commenced on December 4, 2018. (Doc. 95.) The CHS, the CHS’s handler
FBI Case Agent Scott Stephenson, and FBI Task Force Officer Daniel Mellentine testified
at trial. The jury found Defendant guilty of one count of felon in possession of a firearm
on December 6, 2018. (Doc. 102.) The Court sentenced Defendant on May 7, 2019 to a

54-month sentence. (Doc. 124.)
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On June 29, 2020, the Government provided a disclosure letter (the “Letter”) to
Defendant. (Doc. 159 at 8.) The Letter, as summarized by the Government, reported the

following information about the CHS:

FBI Handling Agent Brittany Stephenson (did not testify at defendant’s
trial): In March 2019, the FBI Handler of the CHS reported to the USAO that
the CHS had acquired a medical marijuana card. In April 2019, the CHS’s
handler reported to the USAO that she did not know whether the CHS used
marijuana, but assumed the CHS probably did since the CHS had a medical
marijuana card.
FBI Case Agent Scott Stephenson: On May 14, 2019, the FBI case agent
reported to the USAO that he had learned about the CHS’s acquisition of a
marijuana card around the time the investigation ended or sometime
afterward. The case agent indicated that because the CHS had been
transferred or was being transferred to another agent, the case agent did not
inquire about the CHS’s marijuana use at that time. When asked if he had
any reason to believe the CHS was using marijuana during the investigation,
the case agent reported to the USAQO that he had smelled the faint odor of
marijuana around the CHS, but did not ask if the CHS had used marijuana
and assumed the odor had come from another source, not the CHS.
CHS’s Attorney Brad Miller: On May 13, 2019, the CHS’s attorney
reported to the USAO that the CHS had a medical marijuana card for pain
and had been a daily user of marijuana for several years. The CHS’s attorney
stated that the CHS used once per day in the morning, was using medical
marijuana daily during the entirety of the investigation and had continued to
use since the investigation ended. The attorney also reported that the CHS
used marijuana on the day that the CHS testified in the Duraid Hussein trial.
On July 23, 2019, the CHS’s attorney told agents that the CHS never arrived
to a meeting exhibiting any signs of marijuana usage.
The CHS: On May 15, 2019, the CHS told agents that the CHS smoked
marijuana often, usually right around 5:00 am when the CHS wakes up. The
CHS could not recall then whether the CHS smoked marijuana the morning
that the CHS testified in the Duraid Hussein trial. The CHS told agents that
the CHS believed that marijuana did not affect their ability to testify. On July
23, 2019, the CHS told agents that the CHS smoked marijuana approximately
three times per week since obtaining prescription for marijuana, usually
doing so after getting home from work. When asked how much the CHS
smoked prior to obtaining the prescription, the CHS said they did not smoke
as often because it was harder to get. On July 23, 2019, the CHS stated again
to agents that they did not recollect smoking marijuana on the morning of the
Duraid Hussein trial. On January 13, 2020, the CHS stated to the USAO that
the CHS first obtained a medical marijuana card in June 2018 and that the
.92.
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CHS was not using marijuana prior to obtaining a medical marijuana card.
On January 22, 2020, the CHS testified in [another case] that they had a
medical marijuana card and they used marijuana. However, the CHS testified
that they did not use marijuana in 2017 and did not use it during the
investigation. The CHS also testified that they had discussed the medical
marijuana card and use with CHS’s attorney. The CHS was not asked during
testimony in the [other] case whether the CHS had used marijuana on the day
of their testimony in the Duraid Hussein trial.

Id. at 8-10. Defendant moves for a new trial based on the information in the Letter.
DISCUSSION

I. Motion to Seal

The Government seeks an order sealing Exhibits S1-S6 on the grounds that the
documents discuss the CHS and precaution is necessary to protect their safety. Finding
good cause, the Court grants the Government’s Motion.

II. Motion for New Trial

The parties dispute whether Defendant’s Motion is governed by the standard in
Brady v. Maryland, 373 U.S. 83 (1963) or Federal Rule of Criminal Procedure 33. See
also United States v. Miller, 953 F.3d 1095, 1107 nn.17,18 (9th Cir. 2020) (deciding not to
reach the question of whether Brady or Rule 33’s standard applies when a motion for new
trial is based on a Brady violation). Regardless of which standard applies, Defendant’s
Motion fails.

To prove a Brady violation, “[t]he evidence at issue must be favorable to the
accused, either because it is exculpatory, or because it is impeaching; that evidence must
have been suppressed by the State, either willfully or inadvertently; and prejudice must
have ensued.” Strickler v. Greene, 527 U.S. 263, 281-82 (1999). Brady only applies to
evidence that the Government knew about prior to trial. Martinez v. Ryan, 926 F.3d 1215,
1228 (9th Cir. 2019). Therefore, the only potential Brady evidence here is knowledge of
the medical marijuana card and Agent Scott Stephenson’s detection of a faint smell of
marijuana odor around the CHS. See United States v. Price, 566 F.3d 900, 908 (9th Cir.
2009) (“Brady suppression occurs when the government fails to turn over even evidence
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that is known only to police investigators and not to the prosecutor.”) (internal quotations
and citation omitted).

Whether the Government’s failure to disclose this information is prejudicial centers
on whether “admission of the suppressed evidence would have created a reasonable
probability of a different result.” United States v. Jernigan, 492 F.3d 1050, 1053 (9th Cir.
2007) (internal quotations and citation omitted). A “reasonable probability” means “a
probability sufficient to undermine confidence in the outcome” of the trial. United States
v. Bagley, 473 U.S. 667, 682 (1985).

At trial, the Government had to prove, beyond a reasonable doubt, that Defendant
knowingly possessed a firearm. “A showing of actual, constructive or joint possession is
sufficient to establish the possession element of a section 922(g) offense.” United States
v. Carrasco, 257 F.3d 1045, 1049 (9th Cir. 2001). “To prove constructive possession, the
government must prove a sufficient connection between the defendant and the contraband
to support the inference that the defendant exercised dominion and control over the
firearms.” United States v. Gutierrez, 995 F.2d 169, 171 (9th Cir. 1993) (quotation marks
and alterations omitted). Possession may be proven by circumstantial evidence alone.
United States v. Thongsy, 577 F.3d 1036, 1041 (9th Cir. 2009). In line with this case law,
the Court instructed the jury that “[a] person has possession of something if the person
knows of its presence and has physical control of it, or knows of its presence and has the
power and intention to control it” and that “[m]ore than one person can be in possession of
something if each knows of its presence and has the power and intention to control it.”
(Doc. 97 at 14.)

Even if the jury chose to discredit the CHS’s testimony because of the supressed
evidence, the Government introduced evidence beyond CHS’s testimony establishing that

Defendant knowingly possessed a firearm. 1 On July 7, 2017, the CHS met with Defendant

1 Indeed, Defendant impeached the CHS’s testimony on several grounds at trial.
Defendant’s counsel questioned CHS about his status as a convicted felon, his former
membership in a gang, his financial compensation for working with the FBI, his grant of
immunity, and an incident where the CHS handled a firearm without FBI permission.
(Doc. 159 at 7.) Despite this impeachment evidence, arguably more favorable to the
Defendant than the marijuana use, the jury found Defendant guilty.
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and Defendant’s brother to buy a firearm. Agent Scott Stephenson testified that, prior to
the beginning of that meeting, he gave the CHS an audio and video recording device and
$450 to purchase the firearm. (Doc. 141 at 168-69.) He testified that he saw the CHS get
into a car with Defendant and his brother. Id. at 170-71. Additionally, the Government
admitted a screenshot from video obtained from the CHS during the July 7 meeting, which
Agent Scott Stephenson identified as Defendant in the driver’s seat of a car. Id. at 185-86.

During the meeting, Defendant introduced the CHS to his brother. (Doc. 159-5 at
13.) His brother stated, “Here you go, bro. That’s a .45, CBS 5.” Id. Defendant and his
brother then discussed certain features of the gun. Id. Defendant also told the CHS that he
can “get [the CHS] more shit, if [the CHS] want.” Id. Agent Scott Stephenson testified
that after the transaction he obtained the firearm from the CHS and did not find the $450.
(Doc. 141 at 172.)

Later that same day, the CHS spoke to Defendant on the phone. The CHS told the
Defendant, “I want to thank you for finally coming through for something on the whippy.”
(Doc. 159-5 at 17.) Defendant responded, “Oh. No problem, man.” Id.

This evidence, which shows Defendant’s substantial involvement with the sale of a
firearm, indicates that Defendant exercised dominion and control over the firearm.
Accordingly, admission of the suppressed evidence would not have created a reasonable
probability of a different result.

Application of Rule 33’s standard arrives at the same conclusion. To obtain a new
trial based on newly discovered evidence under Rule 33, “(1) the evidence must be newly
discovered; (2) the failure to discover the evidence sooner must not be the result of a lack
of diligence on the defendant’s part; (3) the evidence must be material to the issues at trial;
(4) the evidence must be neither cumulative nor merely impeaching; and (5) the evidence
must indicate that a new trial would probably result in acquittal.” United States v.
Harrington, 410 F.3d 598, 601 (9th Cir. 2005). Even if all the newly discovered evidence
was admitted in a new trial, it is not probable that Defendant would be acquitted. That

evidence is “merely impeaching.” And as already discussed, there is evidence beyond
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CHS'’s testimony that Defendant knowingly possessed the firearm. That evidence
demonstrates that the evidence of marijuana use by the witness would probably not result
in acquittal at trial. Therefore, Defendant’s motion for a new trial is denied.

Accordingly,

IT IS THEREFORE ORDERED that Defendant Duraid Hussein’s Motion for

New Trial (Doc. 153) is DENIED.

IT IS FURTHER ORDERED that the Government’s Motion to Seal, filed under
seal, (Doc. 160), is GRANTED. The Clerk of Court is directed to file under seal lodged
Doc. 161.

Dated this 17th day of August, 2021.

/s/G. Murray Snow
G. Murray Snow
Chief United States District Judge
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Appendix D

District Court Order Denying Motion to Dismiss Indictment

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CR-17-01351-001-PHX-GMS

Plaintiff, ORDER

V.
Duraid Hussein,

Defendant.

Pending before the Court is the Defendant’s Motion to Dismiss (Doc. 42).
The Defendant does not contest that at the time he was sentenced for his
aggravated assault conviction he had a prior felony conviction for criminal damage
within the previous ten years. Pursuant to Arizona state law if the Defendant has a
prior felony conviction, this aggravating circumstance “shall be found to be true by
the court.” A.R.S. 13-702(C). Further, pursuant to Arizona law, it is the Court’s
obligation to consider whether “the defendant was previously convicted of a felony
within the ten years immediately preceding the date of the offense.” A.R.S. 13-701
(D)(11). Because there is no dispute that the Defendant had such a felony, and that
such a felony constitutes an aggravating circumstance, the Defendant, under the
state law of Arizona, was eligible to receive the maximum term of 1.5 years.

A.R.S. 13-702(D). Accordingly,
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IT IS ORDERED that Defendant’s Motion to Dismiss (Doc. 42) is denied.
No excludable delay shall occur from the entry of this Order.
Dated this 22nd day of October, 2018

/s/G. Murray Snow
G. Murray Snow
Chief United States District Judge
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Appendix E

Constitutional Provisions

The text of the Fifth Amendment to the United States Constitution is set forth
below:

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for
public use, without just compensation.

The Sixth Amendment to the United States Constitution provides as follows:

In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence.
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