
Filed 5/11/22 P. v. Kubica CA4/2

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

puLlicadon ^nird^ed publis^ed^ exce^asrspec!f^d<i^m^n8Tfl^^)/rThisCopinionrhas'not0been*cwtified>fo^pubMcatic>n 
_______________________________ or ordered published for purposes of rule 8.1115._______________________________

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT

DIVISION TWO

THE PEOPLE,

Plaintiff and Respondent, E075850

(Super.Ct.No. INF 1401360)v.

ANTON MICHAEL KUBICA, OPINION

Defendant and Appellant.

APPEAL from the Superior Court of Riverside County. Timothy J. Hollenhorst,

Judge. Affirmed as modified.

Cynthia M. Jones, under appointment by the Court of Appeal, for Defendant and

Appellant.

Rob Bonta, Attorney General, Lance E. Winters, Chief Assistant Attorney

General, Julie L. Garland, Assistant Attorney General, Steve Oetting and Amanda Lloyd,

Deputy Attorneys General, for Plaintiff and Respondent.

In June 1990, defendant and appellant Anton Kubica, along with his wife CJ

Michaels, killed Marie Darling and buried her in a shallow grave in the desert near Palm
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Springs. Kubica and CJ then forged a document that transferred funds from Darling’s

Swiss bank accounts into an offshore account in Anguilla opened by defendant just prior 

to Darling’s murder. In 1993, CJ and defendant were identified as suspects in Darling’s

murder. They were both prosecuted for committing fraud against other victims in Palm

Springs and spent time in jail. The Riverside County District Attorney’s Office (RCDA)

did not pursue murder charges.

In 2014, the cold case unit of the Riverside County Sheriffs Department began an

investigation into the case. An arrest warrant was issued for defendant; CJ was deceased.

While investigating the case, new evidence came to light that defendant had admitted to a

business partner that he had buried a body in the desert in California. Defendant was

located in Canada and it took until 2018 to extradite him to California to stand trial for

Darling’s murder.

On November 19, 2019, a jury found defendant guilty of first degree murder. He

was sentenced to 25 years to life in prison. He was given 1,101 days of actual custody

credit and 165 days of conduct credit pursuant to Penal Code section 293 3.1.1 In

addition, the trial court imposed a booking fee in the amount of $514.58 pursuant to

Government Code section 29550.

Defendant contends on appeal that (1) he was denied his federal and state

constitutional rights to due process as a result of prejudicial delay in prosecution; (2) the

trial court erred by limiting his presentence conduct credits pursuant to section 2933.1;

l All further statutory references are to the Penal Code unless otherwise indicated.
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and (3) the booking fee imposed pursuant to Government Code section 29550 must be

stricken.

FACTUAL HISTORY

A. DARLING GOES MISSING

Joseph Nacinovich was a retired Palm Springs Police Officer.2 He was on patrol

on June 7, 1990. He responded to a residence on Sagebrush Avenue in Palm Springs to

speak with Nathayelee Webster. Webster let him into the residence of her neighbor,

Marie Darling. Webster had her own key. Webster was concerned that Darling was

missing. Nacinovich did not notice anything out of place in the residence. Darling’s

vehicle was not in the parking lot. He filed a missing person’s report. Darling had told

Webster she was taking a trip to the Caribbean, but not until June 17, 1990.

Darling was Beulah Neumeister’s aunt and they were very close. Jan Benson was

Neumeister’s daughter. Neumeister died in 2000. In June 1990, Neumeister received a

call that something was wrong with Darling. Benson went to Palm Springs to check on

Darling. Darling was somewhat wealthy.

Benson arrived in Palm Springs on June 13, 1990. Webster picked her up at the

airport and took her to Darling’s residence. There were dirty dishes in the sink as though

Darling was going to come back.

2 Nacinovich used the police report to refresh his memory.
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Benson and Webster found a TV guide with shows circled that Darling was going

to watch. A roll of duct tape was in the residence. The residence did not appear to have

been ransacked.

Retired Palm Springs Police Officer A1 Franz helped investigate the disappearance

of Darling. Officer Franz received the case on June 8, 1990. He spoke with Webster

who advised him that Darling’s car was missing and that newspapers were piling up in

front of her residence. Officer Franz entered Darling’s apartment on June 18, 1990, and

did not notice anything significant. He went into the residence with Paul Hare, who was

a private investigator hired by Neumeister and Benson.

Agnes Kalinich found Darling’s car at the Palm Springs Airport and called the

police. A ticket in the car was dated June 5, 1990, at 11:36 a.m. It was given to

Detective Franz. Hare obtained information that Darling had been seen at a polling place

on the morning of June 5, 1990. A person working at the polling place identified Darling

as being with her “maid.”

Hare had given Officer Franz a money wrapper with the denomination of $2,000

on it that he had found in Darling’s residence on a prior occasion he went into the

residence. Franz sent the cash wrapper for fingerprinting but had obtained no results.

Benson went to the airport and entered into Darling’s car without permission to get the

parking ticket and the registration in case the car was stolen. Franz believed the parking

ticket and registration could not be fingerprinted because they were handled by too many

people.
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After going to the residence, and discovering that Darling’s car was at the airport,

Franz concluded that she had left to go somewhere and just did not tell anyone.

B. DARLING’S REMAINS FOUND IN THE DESERT

Scott Bernal, who was 24 or 25 years old at the time, went off-road driving in the

desert with friends on June 28, 1990. They were north of the freeway in the Palm

Springs area out in the dirt. They stopped driving, and he and his friends began

wandering around the desert. Two of his friends came running back and said they had

found a dead body. Bernal went to look and there was a skeleton with some clothing; it

was later identified as Darling. She had tape around her legs and arms and a hole in her

skull. Parts of her body were in other areas. They drove to the nearest telephone and

called the police.

Riverside County Sheriffs Department Captain Carter had retired in 2010. He

had been involved in the investigation of Darling’s disappearance and murder in 1990

when he was a homicide detective. Retired Sheriffs Deputy Mark Barfknecht had also

participated in the investigation. They went to the scene in the desert to help with the

investigation. The area where Darling was found was a remote area in the desert

approximately 40 to 45 minutes from her residence. There was a shallow grave where

Darling’s remains were found. Captain Carter surmised that Darling had been buried in

the shallow grave. Darling had been wrapped in a blanket or sleeping bag. Animals had

gotten to her body and scattered her remains around the grave area. There was evidence

nof duct tape around her ankle. Captain Carter surmised that she was bound by her ankles

when she was buried. Her skull was caved-in and fractured. A heavy iron pole was
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found nearby that had what appeared to be blood on it, which was thought to be used to

hit Darling in the skull. The substance was never confirmed to be blood. In addition, a

piece of duct tape with hair on it was found, which was likely from her being gagged. At

the time, the hair was not analyzed. A substance that appeared to be kitty litter was

found, which could have been used to mask any smell. Darling’s body was so

decomposed it appeared that some kind of chemical was put on her body to accelerate the

decomposition.

An autopsy was performed on Darling in June 1990. Dental records were used to

identify the body. The cause of death was determined to be blunt force trauma to her

head. Decomposition would have been aided by the heat in the desert.

C. INVESTIGATION FROM 1990 TO 1993

Captain Carter presumed that Darling had been abducted or disappeared on June 5,

1990. After Darling’s body was found, Captain Carter went to her residence to

investigate. He was accompanied by Benson and Michael Perdue, the family attorney.

The residence had not been ransacked. Two safes were found. One was visible in the

master bedroom and another was a floor safe under the carpet in a closet.3 The floor safe

was fairly large. It contained a coin collection, which Darling and her husband

apparently had for years. There were also loose diamonds, a necklace and a bracelet.

Benson explained that the visible safe was a decoy so intruders would not find the floor

safe. Darling normally left the visible safe unlocked.

3 Captain Carter had no actual memory of what was in the freestanding safe.
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Benson indicated that Darling had a habit of keeping some cash around the house

in a sock. It was usually around $2,000. Based on this, Benson indicated there may be

currency missing from the residence. The contents of the floor safe was transferred to a

safety deposit box. The coins were eventually distributed to Darling’s heirs.

Captain Carter also found in Darling’s residence, a TV Guide with programs

circled for June 4, 1990, but none thereafter. A note was found in Darling’s residence

with the name CJ Michaels on it and listed the address of 1203 Buena Vista in Palm

Springs, which was the home belonging to defendant and CJ. On Darling’s calendar,

June 5, 1990, was blank. She had written of a mail hold occurring on June 15, 1990, and

a hair appointment on June 16, 1990. On June 17, 1990, she wrote “Leave for trip.”

Darling was scheduled to leave on a cruise to the Caribbean on June 17, 1990. She

would return on June 28, 1990.

Captain Carter also noticed that the furniture appeared to all have been moved and

someone attempted to put it back in place, but there were indentations where it appeared

the furniture had originally sat. Captain Carter had no idea when the furniture was

moved.

Forensic analysis of Darling’s car was performed and nothing of evidentiary value

was found.

Captain Carter discovered that Darling and her husband were coin collectors and

had Swiss bank accounts. Darling had two Swiss bank accounts. One of the accounts on

December 31, 1989, had $9,710. Another account had $263,162.20 in it on December

31, 1983. The money was still there on June 5, 1990. A year after Darling’s murder, on
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September 9, 1991, Captain Carter received a telephone call from an attorney

representing Neumeister and Benson. The attorney advised him that all the money from

Darling’s Swiss bank accounts had been emptied out and transferred to an account in

Anguilla. Captain Carter had a difficult time accessing the foreign bank information.

In April 1993, Captain Carter finally received information that the Anguilla bank

account belonged to defendant. Defendant had a cashier’s check made out to him on the

Anguilla account for $100,000 dated June 25, 1990. Another check was made out to

defendant on the same day in the amount of $70,000.

In 1993, Captain Carter found out that defendant and CJ were living in Scottsdale,

Arizona. He went to Scottsdale and executed a search warrant on a house where

defendant and CJ were living.

Captain Carter found, in what appeared to be an office, a file cabinet and boxes.

He seized a lot of paperwork and brought it back to the sheriffs station in Indio. A day

planner for the year 1988 belonging to CJ was seized. In the planner was a list of names

of persons that were part of a separate fraud investigation involving defendant and CJ,

which Captain Carter was involved in; Darling’s name was on the list. These persons on

the list invested money with CJ and defendant and never received any return. Also in the

planner was Darling’s name and next to it, “gold coins.” Darling’s name was also found

on the back of an envelope. The front of the envelope was addressed to defendant.

Also found in the residence was a letter addressed to one of the fraud victims, and

the phone number of another fraud victim. Defendant’s passport was found. It showed

he had entered Saint Maarten in the Caribbean in June 1990. Anguilla was a short boat
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ride from Saint Maarten. He also had been in Saint Maarten on May 23, 1990. The

Anguilla bank statements were found in the Scottsdale residence. There was $613.56 in

the Anguilla bank account in December 1990. A transfer of $13,000 to a bank in Canada

occurred in September 1990. There were receipts for hotel stays in Anguilla in May

1990. Telephone bills found for their residence in Palm Springs revealed calls to banks

in Anguilla on May 31, 1990. There were also calls to Swiss bank offices.

Captain Carter spoke with defendant during the search. Defendant claimed he was

not responsible for Darling’s murder because he was not in California in June 1990.

Defendant said he did not know Darling. Despite defendant claiming he was not in Palm

Springs in June 1990, Captain Carter found evidence that he purchased a jeep from Gary

Fox on May 30, 1990.4 Defendant was seen by a doctor in Palm Springs on May 29,

1990. A receipt for a two-pack of duct tape purchased on June 3, 1990, in Cathedral City

was found in the Scottsdale house. Also found were receipts for two cell phones

purchased on June 2, 1990, and June 6, 1990, in San Bernardino.

Also found in the Scottsdale residence was a notice sent to defendant in May 1990

regarding the 1203 Buena Vista property in Palm Springs. Foreclosure of the property

had been approved unless the mortgage was paid. On August 24, 1990, defendant sent a

cashier’s check in the amount of $17,033.42 to the mortgage company to make the loan

current.

4 Defendant bailed Fox out of jail one time and in return Fox gave defendant the
jeep.
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Handwriting exemplars were taken from CJ and defendant in 1993. Captain

Carter had CJ sign the name Marie Darling to see if she signed the letter authorizing

transfer of funds from Darling’s Swiss bank accounts to defendant’s Anguilla bank

account. Defendant’s fingerprints were obtained but never compared to those found in

Darling’s residence or car.

Michael Perdue was an estate and trust attorney. Perdue prepared a living trust for

Darling. Darling had given him a gold coin, which she said was part of a large collection

her husband had collected. Darling had told him about the floor safe and he was present

at her house when the police opened it. He helped Benson put the coins in the safety

deposit box. There was no cash in the safe.

Benson had taken Darling’s checkbook, passport and the tickets for her Caribbean

cruise out of her residence. The tickets were taken so a refund could be issued. She took

the checkbook to pay bills. The valuables in the floor safe were not organized.

Darling’s entire residence was dusted for fingerprints and 32 prints were lifted.

Captain Carter stated that they were not sent anywhere because no suspect had been

identified to compare the prints to, and even when defendant and CJ became suspects,

their prints were not compared. Captain Carter indicated that he had been unable to

locate the pictures taken of the contents of the two safes. There were no known

photographs of the gold coins found in Darling’s residence.

Captain Carter did not know what happened to all the evidence taken from

Darling’s car.
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Captain Carter explained that DNA evidence was not commonly examined in

1990. Defendant’s fingerprints or DNA were never found on any of the evidence

collected. No blood was found in Darling’s apartment. Captain Carter had no knowledge

that defendant sold gold coins to Darling. Captain Carter retired in 2010. He performed

no further investigation on the case from the time he wrote his last report.

D. FRAUD VICTIMS

Sharon Maguire was formerly Sharon Ritter. In 1990, she was married to Mr.

Maguire. They had a son with special needs. In May 1990, they received a call from CJ

Michaels advising Mr. Maguire she had a business investment for him. She told them

she was a financial consultant. CJ advised them that her client, defendant, sought a

$20,0000 loan from them at a rate of 18 percent. In exchange for the $20,000 they would

get a second trust deed on defendant’s property located at 1203 Buena Vista Drive in

Palm Springs. The loan would only be for one year and they would get their money back

with interest. CJ never told them that defendant was her husband or that she lived in the

property. They checked CJ’s references and were shown the value of the property. They

were also provided a letter that the first mortgage was in good standing. They received a

recorded trust deed. On June 5, 1990, CJ came to the Macquire’s residence and Sharon

gave her a $20,000 cashiers check. CJ had her two young daughters with her. The trust

deed was not recorded until July 5, 1990.

In 1990, CJ sent Sharon monthly checks for the interest. The entire $20,000 was

due on June 3, 1991. Sharon tried to call CJ but CJ never called back. Sharon went to

the Buena Vista property on June 10, 1991 and it looked empty. She was able to get

11



contact information for CJ and defendant in Canada. It was then she realized that

defendant and CJ were married. She talked to CJ on June 12, 1991, and told CJ that she

realized they had been defrauded. CJ told her that defendant wanted to extend the loan.

Sharon told her no. Mr. Maguire called CJ and threatened legal action. On June 14,

1991, defendant called and spoke with Mr. Maguire. Defendant told him to “back off’ or

“he would send friends to visit” them.

On June 19, 1991, defendant called Ritter and told her that she needed to back off

or he would send someone to her home. He also mentioned it would not be good for her

disabled son. She tried to go after the equity in the Buena Vista residence but discovered

her trust deed was the fourth or fifth on the property and there was not enough equity.

She never got the money back. All of the documents she signed were with Tony Kubica

and CJ Michaels.

On January 10, 1995, defendant and CJ were convicted pursuant to a plea

agreement of numerous counts of grand theft against Kurt DeCrinnis, Sidney Israelite,

Mildred Spector, Grace and Patrick Maradei, Louise DiNapoli, Manny Karbelnig, Sharon

Ritter Maguire, Pamela Strauss, Frank and Mary Helwig. All were deceased except for

Ritter.

E. CASE REOPENED IN 2014

Riverside County District Attorney Investigator Ryan Bodmer started the cold

case unit in the RCDA’s office in 2015. In 2014, he was employed by the Riverside

County Sheriffs Department in the homicide unit. He was assigned to cold case

12



investigations. He began looking at the case involving Darling and then continued his

investigation when he became an investigator at the RCDA.

Investigator Bodmer obtained all of the reports and the evidence in the case. The

last report on the case was from 1994.

A lot of the evidence was found at the sheriffs station in Indio. He determined

fingerprints that had been lifted in the case from Darling’s residence and car were

missing. In addition, a metal pipe found near the gravesite was missing. The $2,000 cash

wrapper was also missing. Items from Darling’s car were missing but there were

photographs of the items. He looked for evidence that could be subjected to new testing

based on new technology. Photographs from the standing safe and the floor safe were

missing.

Investigator Bodmer had to work with the federal government and other countries

to obtain all of Darling’s and defendants’ bank information. Darling’s signature on the

request to transfer funds out of her Swiss bank accounts to the bank in Anguilla was

different than her signature on other documents known to be signed by her. However, a

handwriting expert could not match the signature to either CJ or defendant. The

handwriting expert was not available to come to court because he was very ill.

Investigator Bodmer submitted evidence from the case for DNA analysis in 2014

and 2019. There were DNA advances in 2019, which he thought would produce results.

He made a decision to send the duct tape and part of the sleeping bag for DNA testing. In

his experience, regular DNA testing did not begin until 1998. The DNA was degraded

and a very low sample. No conclusive DNA evidence was obtained from the items.
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Bodmer found evidence that on June 18, 1990, defendant took a boat trip from

Anguilla to Saint Maarten. This was the same day the cashier’s checks in the amounts of

$100,000 and $70,000 were issued at the Anguilla bank. The two checks were cashed in

Los Angeles and San Francisco on June 25, 1990, and June 27, 1990, respectively. They

were endorsed on the back by defendant. There was no evidence indicating if the checks

were exchanged for cash or put into another bank account.

No fingerprints were obtained from the pole or the parking ticket in Darling’s car.

The person who saw Darling at the voting polls on June 5, 1990, was dead. No DNA

testing was completed in this case between 1998 and 2014. Investigator Bodmer did not

know from defendant’s passport where he went after leaving Anguilla on June 18, 1990.

Hare had visited the polling location where Darling was last seen. Darling had been there

around 9:00 a.m.

David Wall was a forensic accountant employed by the RCDA. He investigated

Darling’s Swiss bank accounts. Darling opened a Swiss bank account in July 1985,

which had two sub accounts. The ending balance in 1989 in the main account was

272,000 Swiss francs. On a statement dated June 14, 1990, there was a balance of 9,708

Swiss francs in one of the sub accounts; on June 12 there was a transfer in of 10,000

Swiss francs; on the same day, 19,706 Swiss francs were transferred out to a bank

account in Anguilla. This was the equivalent of $13,566.95 in U.S. dollars. On June 13,

1990, 264,534.45 Swiss francs were transferred from the account to a bank in Anguilla.

This was equivalent to $184,152.07 in United States currency. The Anguilla bank

account was owned by defendant; it was opened on May 24, 1990. The $184,152.07 was
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deposited on June 18, 1990. The $13,566.93 for the sub account did not deposit until

July 20, 1990. Defendant instructed that this money be wire transferred to his account in

Canada. It was transferred on August 31, 1990.

F. DEFENDANT’S STATEMENTS

Michael Kelly lived in Canada near a town called Shawnigan Lake. Investigator

Bodmer first spoke with Kelly in 2019.

Kelly met defendant in 2004 or 2005 when defendant hired him to do some paving

work on his property. They discussed going into business together. At some point,

defendant invited Kelly’s family over to his house for a barbeque. Kelly met CJ. Kelly

and defendant sat and together after dinner; defendant smoked a cigar. They talked about

their pasts. Defendant told him he had previously lived in Palm Desert. He told him he

had spent some time in jail. He claimed it had to do with them having investors who

accused him and CJ of larceny. Defendant told him that he tried to pay back the investors

and got caught up with a group of people who were bad that he called the “wrecking

crew.” He was selling drugs out of a bar.

Defendant told him that the police wanted to charge him with murder for burying a

body in the Indio desert. Kelly asked if he had murdered the person. Defendant told him

no. However, when Kelly asked if he buried the person defendant held up his hands and

said, “No, that doesn’t sound like something I would do.” Defendant also said that he

had done “some stupid stuff.” Defendant led him to believe that he had buried a lady in

the desert based on his tone of voice and mannerisms.
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Michael Collins was a contractor who moved to Canada in 2001. He met

defendant in Shawnigan Lake. In 2005, Collins hired defendant to put a septic tank on

his property. Defendant had a septic tank business at the time. Defendant asked him if

he wanted to make an easy $5,000. Defendant told Collins to lend him $400,000 for one

week and he would give him back the money plus $5,000. Collins lent the money to

defendant. It took defendant 19 weeks to give him back the money.

Collins remained friendly with defendant during the 19 weeks so that he could

keep an eye on defendant to make sure he got his money back. At some point in 2007,

defendant told Collins that he had murdered people and buried them in the desert.

Defendant presented no evidence on his behalf.

DISCUSSION

A. PROSECUTION DELAY

Defendant contends his state and federal due process rights were violated by the

delay in prosecution resulting in the death of a potential witness and loss of other

evidence. He contends his murder conviction must be reversed and the case dismissed.

1. ADDITIONAL FACTUAL HISTORY

First Pretrial Motion to Dismissa.

The complaint was filed on May 16, 2014. On January 23, 2019, defendant filed

his first motion to dismiss for precomplaint delay. The motion was based on the delay

violating his due process rights and right to a fair trial. Defendant contended that

Webster and Neumeister had died. Webster had called the police in 1990 reporting that

Darling was missing. Another witness, Louise Hanson, died in 2009. She and Darling
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were scheduled to go on the Caribbean cruise together on June 17, 1990. Kalinich, who

had found Darling’s car at the airport, was dead. Hare, who had been hired by

Neumeister and Benson, died in 2011. Barbara Moore worked at a carwash and saw

Darling with a Mexican woman on June 5, 1990; she died in 2001.

Defendant also complained about missing evidence including the fingerprints from

Darling’s car and reports for fingerprints found in Darling’s residence. No investigation

of the case had occurred between 1995 and 2014. Defendant argued that almost 24 years

had passed between Darling’s death and the renewal of the investigation. There was no

new evidence that had been recently uncovered that would justify the delay.

Defendant argued that the defense was prejudiced by the death of CJ, who was the

only person known to have contact and financial dealings with Darling. Defendant

sought to have the charge dismissed.

The People filed opposition on January 31, 2019. The People set forth all of the

evidence that was available to law enforcement in 1993. However, no murder charges

were brought against defendant. The case was reopened as a cold case in 2014. During

the investigation, it was discovered that defendant and CJ continued their fraud scheme

throughout the years. Defendant threatened Ritter with physical harm if she reported the

fraud to law enforcement. Collins reported that defendant confessed to him that he had

murdered someone and buried the body in the California desert. The complaint was filed

on May 16, 2014. Defendant was in Canada and the extradition was a lengthy process.

He was finally arraigned on December 19, 2018.
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The People contended defendant had not met his burden to prove actual prejudice

from the delay. Defendant listed those witnesses who were deceased but failed to explain

how they aided the defense or how their absence constituted prejudice. Defendant also

failed to identify any lost evidence. Defendant failed to present any evidence in support

of his motion to dismiss. Defendant merely counted the number of witnesses who were

deceased and speculated that their absence prejudiced him. Defendant did not explain

how the fact that CJ was dead prejudiced him as he did not provide her testimony. She

would have been charged with defendant and could not be a witness if she were alive.

The People argued that even if defendant could show some delay, the prosecution had

justification for the delay. Dismissal of the murder charges would be unreasonable. The

motion was denied without prejudice by the Honorable Edward Forstenzer on February

25,2019.

b. Second Pretrial Motion to Dismiss

Defendant brought a second motion to dismiss on March 20, 2019, after the

preliminary hearing. He set forth the facts. Defendant stated that at the preliminary

hearing, Captain Carter had trouble recalling the facts of the case. Captain Carter had to

rely on the police reports prepared around the time of Darling’s murder. Those reports

contained hearsay from persons who were deceased and could not be called to testify.

Further, Investigator Bodmer only recently became involved in the case. Defendant

argued all of the evidence was in the possession of the RCDA in 1993. Defendant listed

all of the deceased witnesses who had not been interviewed since the original

investigation. Investigator Bodmer admitted at the preliminary hearing that the only new
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evidence was the interviews with Collins and Ritter. Defendant again argued that 17

people had been interviewed about Darling’s murder between 1990 and 1994. Out of the

17 people, 11 of them were deceased. This included CJ. Defendant argued no

justification had been given for the unconscionable delay. No physical evidence

connected defendant to Darling’s murder. Because of the delay, defendant had been

denied the opportunity to cross-examine the witnesses.

The People filed opposition to the second motion to dismiss on March 27, 2019.

The People argued the second motion was improper; the prior ruling by Judge Forstenzer

could not be overruled. Defendant’s remedy was either a writ or appeal. Further,

defendant had merely stated that defense witnesses were deceased, with no evidence.

Further, his alibi evidence—that he was at a party in Palm Springs on the day of

Darling’s murder—was not helpful as he had told police in 1993 that he had not been in

Palm Springs on the day of the murder. Again the prosecution argued there was

justification for the delay that outweighed any prejudice.

The People filed supplemental opposition. Kelly had come forth with the

statements defendant made to him.

On April 22, 2019, defendant filed a response providing further legal authority.

Defendant provided a declaration on April 29, 2019. Defendant stated that CJ had a

relationship with Darling as an investment advisor. CJ met with Darling and defendant

did not know what occurred during the meetings. CJ handled all of their finances and he

no idea about any past-due mortgage payments. CJ could have testified about a lot of the

evidence in the case but was dead. Defendant declared he sold his coin collection to
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Darling on June 4, 1990; Darling came to his home. She agreed to pay $54,000. She

would give him $4,000 cash and the $50,000 would be transferred to his bank account in

Anguilla. On June 5, CJ and defendant had a birthday party for their daughter in Palm

Springs. Additional money he was to pick up in Anguilla was arranged by CJ; he had no

knowledge of the origin. Defendant’s father could have testified about defendant’s coin

collecting and defendant’s relationship with CJ. His father also knew Collins. Other

witnesses could have testified about the birthday party and defendant’s coin collecting.

The Honorable Russell L. Moore heard the matter on May 13, 2019. Defendant

testified. Pertinent to the claims here, defendant testified he met Darling through CJ.

Darling collected gold coins. Defendant began collecting coins when he was 18 years

old. He agreed to sell them to Darling for $54,000. Defendant’s father told him the value

of his coins. CJ negotiated payment, which was to come from offshore bank accounts

belonging to Darling. Defendant went to Anguilla at the direction of CJ and opened a

bank account. He did recall there may have been something wrong with the mortgage on

their home in Palm Springs at the time. Defendant insisted he had no access to financial

records in CJ’s office.

Darling came to defendant’s house to purchase the coins on June 4, 1990, and

brought a man with her. Defendant did not know the man’s name. Darling arrived

around 10:00 a.m. Darling gave defendant $4,000 cash for the coins. The remaining

$50,000 was to be transferred from Darling’s Swiss bank accounts into the Anguilla

account. Darling agreed she could be available in Anguilla when the money was

transferred to make sure the transaction worked. Darling had defendant put the coins in

20



her trunk. She told defendant she kept her coins in her safe at home. Defendant insisted

that a neighbor, Dottie Mertz-Stur, was present and spoke with Darling. Defendant never

saw Darling again. CJ kept the $4,000; he did not deposit it in the bank.

Defendant and CJ had a birthday party for their daughter on June 5, 1990. His

father-in-law, Michael Czuba; his father’s partner, Mary Ellis; and their neighbor, Mertz-

Stur, attended the party. They were all deceased. Defendant never left his house on June

5, 1990. CJ ran errands during the day for the party.

CJ and the children left for Canada for the summer on June 6, 1990. Defendant left

separately on June 7. They owned a cabin in Canada. He purchased food and camping

equipment to take with him. This included two rolls of duct tape. He used the duct tape

to seal up the house in Palm Springs so no sand would get in the house. Defendant

purchased a jeep from Gary Fox, who drove it up to Canada for them; defendant drove

his own truck.

Defendant stayed in Canada until he flew to Anguilla for a second time to get the

checks. He got a $70,000 and a $100,000 check from the Anguilla bank that he brought

back. Only CJ knew why the checks were in these amounts. CJ cashed the checks and

gave him $50,000. He used the money to renovate their cabin. The next year they did

the same thing; lived in Palm Springs and then spent the summer in Canada. In 1992,

they stayed in Canada and then in 1993 they went to Arizona.

In 1993, CJ wanted to spend the winter season in Scottsdale, Arizona. CJ only had

some of her financial records with her in Arizona. During the time they were in Arizona,

their home was searched by local police. He and CJ were taken to the police station and
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separated. He was asked about Darling. Defendant told one of the officers about selling

his coin collection to Darling and he was told she had been murdered. Defendant had no

idea she had died. Defendant asked for a lawyer.

Defendant admitted he was charged with financial fraud. He pled guilty to eight

counts of grand theft; he claimed it was so CJ could stay out of jail with the children. He

insisted he had nothing to do with the transactions. He spent four months in state prison.

He moved back to Canada. CJ died of cancer in 2010. They depleted much of their

funds for her care. He rented a home in Canada after her death.

From 1990 to 1995 they lived in the cabin in Canada. Their financial records were

in the cabin, which burned in a fire in 1995. Bruce Dewitt was defendant’s childhood

friend who knew about his coin collection but he was deceased.

On cross-examination, he admitted he had no idea what records CJ would have

had in her office. He would not know if CJ had been involved in fraudulent transactions.

He was now aware that their home in Palm Springs was in foreclosure in 1990 but he did

not know then. The coins he collected were gold and silver. He purchased most of the

coins from pawnshops. He gave Darling his entire collection for $4,000 and trusted she

would pay the rest.

Defendant initially denied that he told Captain Carter in 1993 in Arizona that he

did not know Darling and was not in Palm Springs on June 4, 1990. He then admitted he

told Detective Carter he was not in Palm Springs in June 1990.

The People offered Investigator James Dickey, who interviewed Gary Fox. Fox

told the investigator that in June 1990 defendant just left Palm Springs and he never saw
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him again. It was his understanding he lived in Palm Spring year round at the time. He

did not drive a jeep to Canada for defendant. Investigator Dickey also indicated that

defendant’s mother was still alive and so were his children. The coins found in the floor

safe were given to Darling’s family. The person who inherited the coins could testify at

trial.

The trial court denied the motion to dismiss without prejudice. The trial court

noted there were additional facts that may come out at trial. The trial court believed there

was prejudice in that defendant could not call CJ to testify, but that it was not so

prejudicial to warrant dismissal of the case. Defendant argued there had been zero

justification provided by the prosecution for the 20-year delay. The trial court believed

the new evidence—testimony of Collins and Kelly—justified the delay even though the

evidence came to light after filing of the complaint. Further, even if they did not come

forward, there was still no prejudice to defendant. The trial court found it was not in the

interests of justice at the time to dismiss the case.5

Defendant renewed the motion for pretrial delay on October 3, 2019, before the

Honorable Timothy J. Hollenhorst. On October 8, 2019, the trial court reserved its ruling

until after evidence as the motion to dismiss had already been denied on two separate

occasions.

5 Defendant filed a petition for writ of mandate in this court in case No. E072872 
appealing the denial of his pretrial motion to dismiss. This court denied the petition and 
the California Supreme Court denied his petition for review.
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Posttrial Motion to Dismissc.

After trial, on December 4, 2019, a hearing on defendant’s posttrial motion to

dismiss was held. Defendant testified at the hearing. He testified at this hearing that on

June 5, 1990, he and CJ were having a first birthday party for his daughter at their house.

CJ was gone from the house from 6:00 a.m. to 10:00 a.m. to pick up Czuba and Ellis who

were both deceased. Mertz-Stur also came. She was deceased. Defendant was home all

day. Ellis and Mertz-Stur were with him. CJ ran errands in the middle of the day with

Czuba.

The birthday party was from 5:00 to 8:00 p.m. They were planning to close up the

Palm Springs house and leave for Canada after the party. CJ left on June 6, 1990, and he

left on June 7. They purchased a large amount of home items to take with them because

the home they had in Shawnigan Lake was in a remote area. The duct tape was to use in

the Canada home. Further, he used it to seal off the doors of the Palm Springs home so

sand did not get in. CJ died before 2014.

Defendant explained that the “wrecking crew” was a group of off-duty police

officers and persons who did martial arts who were hired by businesses in the Palm

Springs area to help if there were disturbances. No one in the wrecking crew buried

anyone in the desert.

When he met CJ, she went by CJ Edwards. They married in 1987 and shared time

between Palm Springs and Canada. They returned to Palm Springs during the winter of

1990, 1991 and 1992.
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Defendant denied he entered Darling’s residence on June 5, 1990. He never went

to the Palm Springs airport. Defendant had collected gold coins since he was 18 years

old. He had gold and silver coins, and some special edition coins all placed in binders.

Defendant’s father collected with him but was deceased. He died just after 2014. He had

the coin collection in Palm Springs. CJ arranged to sell the coin collection to Darling in

June 1990. It was worth $60,000. He wanted to use the money to fix up their cabin in

Canada.

In May 1990, a person came and looked at his collection on behalf of Darling. He

took pictures. Darling agreed to pay him $54,000. CJ reached an agreement with

Darling that she would pay $4,000 cash and the remaining $50,000 from a Swiss bank

account. CJ told defendant he had to set up a bank account in Anguilla to accept the

$50,000. Defendant insisted there was a written agreement and he at one time had a

copy. All of the documents of the transaction were lost during a fire at the Canada cabin

in 1994.

The coin transaction took place on June 4, 1990. Darling and the man came to

their residence. Mertz-Scur was at the residence when this occurred. Darling paid them

the $4,000 cash. Defendant was concerned so they agreed that Darling could meet him in

Anguilla to make sure the transaction went through. Darling agreed to pay for the cost of

defendant’s travel to Anguilla. CJ set up the payment and he had no knowledge how it

was arranged. He also claimed to have given all of the information to Darling how she

could get to the Anguilla bank if there was a problem. He claimed after his second trip to

Anguilla, he returned to Canada.
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He received the $70,000 which was $50,000 for him and $20,000 for CJ for a

broker’s fee; the $100,000 was a separate deal between Darling and CJ. When he arrived

in Canada, his mother and father were there. He showed them the checks. CJ and

defendant tried to cash them at a Canadian bank, but there was too much of a delay. He

had already endorsed the checks. CJ went to the United States and cashed them. He did

not know where the money was put. CJ gave him a check for $50,000 and he deposited it

in a bank in British Columbia.

He did not know Ritter and never threatened her. During the search warrant in

Scottsdale, he told a detective that he knew Darling because he sold her gold coins.

When he found out she was missing, he asked to have a lawyer. He never spoke to

Captain Carter. He never signed documents as Tony Kubica.

Defendant agreed that his mother knew about his coin collection and was alive.

However, he insisted she was suffering from dementia. This hearing was the first time he

stated that his mother could testify. CJ arranged all of the travel arrangements to

Anguilla. He never asked why the money could not be wired to the United States or a

check be written to him on the Swiss bank account. He never appraised his coin

collection or tried to sell it to another party for a better price. Darling’s cruise itinerary

did not show her going to Saint Maarten. The closest she would be was a one hour flight.

He did not recall taking out the remaining $14,000 that was in the Anguilla bank on June

18, 1990, that was in addition to the two cashier’s checks. All of his knowledge of

international banking came from CJ. Defendant was unaware that Mertz-Stur had Sold
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her house next-door to them in Palm Springs in March 1990. He insisted she was still

living there in June 1990.

The prosecution presented the testimony of Investigator Bodmer. He confirmed

the cash wrapper, parking ticket, fingerprint cards and photographs of the coins in the

floor safe were all missing from evidence. The evidence presented in support of the

warrant to arrest defendant in 1994 was based on evidence collected between 1990 and

1993. He first looked at the case in 2014. Nothing developed between 1993 and 2014.

When defendant was arrested in Canada, it was then that Collins called a tip line. Collins

advised Investigator Bodmer that Kelly may also have information.

The trial court noted at the end of evidence that it would review all of the

transcripts from the pretrial motions in making its decision. The trial court stated it had

the preliminary hearing transcript, the motion in front of Judge Forstenzer, and the

second hearing before Judge Moore.

In ruling on the posttrial motion to dismiss, the trial court noted that it was

reviewing the issue as to whether it was a violation of due process under the state and

federal Constitutions. It noted that federal law may require a showing that the delay was

for a tactical advantage. Under California law, defendant had the burden to show actual

prejudice.

As for prejudice, the trial court noted, “this Court agrees the [prosecutor’s] point

being that [defendant’s own testimony severely, critically, and wholly diminished his

credibility when it comes to his claims of actual prejudice and a denial of due process.

There are simply too many inconsistencies within his two testimonies under oath, as well

27



as both seemingly and obviously made-up-on-the-spot statements for this Court to ignore.

Further, coupled with those inconsistent statements on material facts was [defendant]’s

testimony regarding the most fantastical work of fiction sales transaction that this Court

has ever heard.” The trial court emphasized the inconsistencies in defendant’s testimony

in the pretrial and posttrial hearings. Defendant changed his story how the checks were

cashed once he was confronted with the fact he endorsed the back. Even if CJ testified,

the inconsistencies would remain. Defendant said for the first time in the posttrial

hearing that Darling paid for the first Anguilla trip. Defendant’s credibility was

tarnished. The claim of coin sales was not believable. It was incredible to accept that

defendant, who appeared very intelligent, would agree to the transaction on the coins. It

was a “flat-out lie to the Court.” It bordered on “absurdity.” It was unreasonable that he

was expecting $50,000 and received checks for $70,000 and $100,000.

The trial court also addressed the loss of corroborating witnesses to the coin sale

and the alibi witnesses at the birthday party. The trial court noted that the jury was told

defendant’s version of the events on the day Darling disappeared, but the trial court had

heard the evidence. No one living or dead could corroborate defendant’s “outlandish”

tale about the coin transaction. Further, even if he was at a birthday party, this did not

mean he neither committed nor aided and abetted Darling’s murder. Further, he told

Captain Carter he had been in Canada. The jury was made aware of the missing evidence

and witnesses but found the evidence sufficient to convict defendant. Faded memories of

witnesses was present in most cases. The passage of time did not result in actual

prejudice to defendant.
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The trial court also considered that even if there was prejudice, the delay was

justified. Investigator Bodmer indicated that the cold case unit had very few investigators

assigned and had limited resources. There was no allegation that there was purposeful

delay. The trial court concluded, “[t]he justification for the delay—that is, the lack of

resources, manpower, and prioritizing of thousands of cold cases—significantly

outweighs the prejudice.” The trial court also relied on the statements by Collins that

came out in 2017. “The newly learned admission far outweighs any speculative or actual

prejudice.”

Defendant filed a motion for reconsideration of the denial of the posttrial motion

to dismiss or, in the alternative, a motion for new trial. The People filed opposition. The

motion was denied.

2. STANDARD OF REVIEW

The due process clauses of the federal and California Constitutions “protect a

defendant from the prejudicial effects of lengthy, unjustified delay between the

commission of a crime and the defendant’s arrest and charging.” (People v. Cowan

(2010) 50 Cal.4th 401, 430 (Cowan)) [T]he right of due process protects a criminal66 6 66

defendant’s interest in fair adjudication by preventing unjustified delays that weaken the

defense through the dimming of memories, the death or disappearance of witnesses, and

the loss or destruction of material physical evidence. A defendant99 9 99 (Ibid.) 66 6 66

seeking to dismiss a charge on this ground must demonstrate prejudice arising from the

delay. The prosecution may offer justification for the delay, and the court considering a
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motion to dismiss balances the harm to the defendant against the justification for the

delay. {Ibid.)59 5 95

Under federal law, due process requires dismissal of the indictment if it is shown

that delay in the case caused substantial prejudice to the defendant’s right to a fair trial

and the delay was an intentional effort to gain a tactical advantage over the defendant.

{People v. Martinez (2000) 22 Cal.4th 750, 765.) “Under the California standard,

‘negligent, as well as purposeful, delay in bringing charges may, when accompanied by a

showing of prejudice, violate due process.” {Cowan, supra, 50 Cal.4th at p. 431.)

The showing of prejudice must be made on competent evidence and “must be

supported by particular facts and not.. . by bare conclusionary statements.” {Crockett v.

Superior Court (1975) 14 Cal.3d 433, 442; see also People v. Jones (2013) 57 Cal.4th

899, 923 [affirming denial of motion where the “evidence of prejudice is speculative”].)

“We review for abuse of discretion a trial court’s ruling on a motion to dismiss for

prejudicial prearrest delay [citation], and defer to any underlying factual findings if

substantial evidence supports them.” {Cowan, supra, 50 Cal.4th at p. 431.)

3. PREJUDICE

Defendant’s Credibilitya.

Defendant first contends the trial court erred by applying the wrong legal standard

by considering his credibility. He insists that he did not have to convince the trial court

of the truth of the coin sale to Darling, but rather that witnesses were lost who would

have supported his defense. There was nothing in the record that the coin sale was

“impossible.”

30



As noted by the People, defendant provides no authority for his proposition that

the trial court could not consider his credibility in assessing prejudice. There is no

dispute that defendant testified differently at the hearing on the pretrial motion dismiss

and the posttrial motion to dismiss. Defendant testified posttrial for the first time that

Darling paid for his trip to Anguilla and that he tried to cash the cashier’s checks with CJ

in Canada first and that is why they were endorsed by him. Moreover, the trial court

found that it was unbelievable that defendant would make two trips to Anguilla to get the

money owed to him by Darling, when he could have legitimately made the transfers from

Palm Springs. In fact, he later was able to wire transfer money from the Anguilla bank to

his account in Canada.

The backbone of a claim of a due process violation based on delay is that the

defendant be given a fair trial. (Scherling v. Superior Court (1978) 22 Cal.3d 493, 507

[“The ultimate inquiry in determining a claim based upon due process is whether the

defendant will be denied a fair trial”) Defendant had the burden of showing that the

failure to raise this defense with supporting witnesses rendered his trial unfair. However,

defendant’s outlandish defense would not be believed by the jurors even with witnesses.

No juror would believe that defendant had to set up offshore accounts in order to be paid

for his coin collection, or that he would trust Darling to pay him the $50,000. Even if he

could have proven he possessed a coin collection, which is the testimony he sought from

his father and friend, his testimony of the transfer of those coins to Darling was

unbelievable.
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Further, nothing stopped defendant from presenting this defense to the jury

without these witnesses, or he could have presented his mother’s testimony that he had a

coin collection.

Finally, further evidence that his defense would not have been believed by the

jury, was that his coin transaction testimony was contradicted by Captain Carter’s

testimony that defendant told him in 1993 that he was not in Palm Springs in 1990.

Defendant has not shown prejudice for being unable to present evidence supporting his

claim that he sold his coin collection to Darling and did not murder her.

b. CJ

Defendant further contends he was prejudiced by the loss of CJ’s testimony and

the records burned in a fire at their Canada cabin. He insists that CJ was the one

connected to Darling as a financial planner. It was CJ who deposited the $2,000 into her

bank account on June 5, 1990. Further, a note found near Darling’s phone in her

residence had the name CJ Michaels. He insists that the loss of CJ as a witness was

prejudicial even if the coin story was made up by him after the fact.

Defendant’s claim that CJ would have helped his defense is pure speculation.

Based on the evidence presented at trial, CJ was undoubtedly involved in the scheme to

empty Darling’s Swiss bank accounts and her murder. The prosecutor stated that if CJ

was alive, she would be charged with defendant. As such, it is unlikely that CJ would

have testified on behalf of defendant.

32



Further, based on the two of them being involved in the crimes together, her

credibility would be questionable if she testified to try to exonerate herself and/or

defendant. Defendant’s speculation that CJ would have provided evidence beneficial to

his defense does not support prejudice. He insists that she may have confessed to the

crimes. This is pure speculation and would not absolve defendant, who traveled twice to

Anguilla on his own and collected the money transferred from Darling’s Swiss bank

accounts. Defendant was inextricably involved in the scheme to get Darling’s money and

her murder. Any potential testimony from CJ would not exonerate him. As such, her

absence does not support that he was prejudiced by the delay.

Other Witnessesc.

Defendant never elaborates as to what records were missing that prejudiced him.

Although he briefly mentions that the records in CJ’s office were destroyed, he does not

provide any argument as to what those records may have provided to help his defense.

“When an appellant fails to raise a point, or asserts it but fails to support it with reasoned

argument and citations to authority, we treat the point as waived.” (Badie v. Bank of

America (1998) 67 Cal.App.4th 779, 784-785.) Further, he briefly states that had he been

able to call his “father” or his “deceased friend” as a witness about his coin collecting, he

would have appeared more credible to the court. However, defendant also stated that his

mother was aware of his coin collecting and was still alive. Defendant has failed to

establish that the only means he had to prove he had the coin collection was through the

testimony of CJ, his father, and another friend. It is inconceivable that defendant had not

told anyone else about his coin collection or that there were no other records of the
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collection. Defendant has not shown actual prejudice from the death of his father and

friend.

Although defendant states that 11 of the 17 witnesses died before 2014, he

provides no further argument as to how they would have helped his defense other than

CJ. We need not consider the impact on defendant’s defense by the loss of these other

witnesses. (Badie v. Bank of America, supra, 67 Cal.App.4th at pp. 784-785.)

We therefore find the trial court did not abuse its discretion in finding no

prejudice. “Because we conclude the trial court acted within its broad discretion in

finding defendant was not prejudiced by the delay in charging him ... we need not

address defendant’s further argument challenging the prosecutor’s multiple justifications

for the delay or the trial court's acceptance of those reasons.” {People v. Jones, supra, 57

Cal.4th at p. 924.)

Moreover, even if we were to consider that there was some prejudice to defendant,

dismissal is not warranted. “ ‘[Wjhether the delay was purposeful or negligent is relevant

to the balancing process. Purposeful delay to gain advantage is totally unjustified, and a

relatively weak showing of prejudice would suffice to tip the scales towards finding a due

process violation. If the delay was merely negligent, a greater showing of prejudice

would be required to establish a due process violation.’ [Citation.] The justification for

the delay is strong when there is ‘investigative delay, nothing else. > 5) {Cowan, supra, 50

Cal.4th at p. 431.)

34



The Supreme Court has further found, “ ‘[a] court should not second-guess the

prosecution’s decision regarding whether sufficient evidence exists to warrant bringing

charges. “The due process clause does not permit courts to abort criminal prosecutions

simply because they disagree with the prosecutor’s decision as to when to seek an

indictment. . . . Prosecutors are under no duty to file charges as soon as probable cause

exists but before they are satisfied they will be able to establish the suspect’s guilt beyond

a reasonable doubt. [Citations.] Indeed, ‘ “[a] prosecutor abides by elementary55 5

standards of fair play and decency by refusing to seek indictments until he or she is

completely satisfied the defendant should be prosecuted and the office of the prosecutor

will be able to promptly establish guilt beyond a reasonable doubt. {Cowan, supra,99 5 55

50 Cal.4th at p. 435.)

It is not enough for a defendant to argue that if the prosecutorial agencies hadu c

made his [or her] case a higher priority .. . they would have solved the case sooner. 5 55

{Cowan, supra, 50 Cal.4th at p. 435.) “A court may not find negligence by second-

guessing how the state allocates its resources or how law enforcement agencies could

have investigated a given case.” {People v. Nelson (2008) 43 Cal.4th 1242, 1256)

u < [T]he difficulty in allocating scarce prosecutorial resources (as opposed to clearly

intentional or negligent conduct) [is] a valid justification for delay. {Id. atpp. 1256-5 55

1257.)

The court’s summary in Cowan is pertinent in this case: “[T]he investigation of

the . . . murders was not perfect; no investigation is. Like the trial court, however, we

find no evidence that law enforcement or the prosecution deliberately delayed the
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investigation in order to gain a tactical advantage over defendant. Nor do we find

evidence of negligence. Rather, at worst the . . . Sheriffs Department simply erred. . . .

That being the case, balancing defendant’s weak showing of prejudice against the strong

justification for the delay [citation], we find no due process violation. Accordingly, the .

trial court did not abuse its discretion when it denied defendant’s . . . motion[] to dismiss

due to prearrest delay.” {Cowan, supra, 50 Cal.4th at p. 436.)

Here, even if we were to find there was weak evidence of prejudice from the

delay, we find that the delay was not to gain a tactical advantage. At most, in 1993, the

RCDA determined that it was not going to charge defendant with murder at the time

based on its review of the evidence. However, in 2014, Investigator Bodmer reviewed

the evidence and determined there was sufficient evidence to charge defendant. This was

furthered by Collins and Kelly coming forward. Investigator Bodmer explained that the

delay in looking at the case again was due to scarce resources. The trial court properly

determined that there was justification for the delay that outweighed any prejudice. The

trial court did not abuse its discretion by denying the posttrial motion to dismiss.

B. PRESENTENCE CONDUCT CREDITS

Defendant contends the trial court erred by calculating his presentence conduct

credits under section 2933.1 because he committed his crime in June 1990, and section

2933.1 was not effective until September 21, 1994.6 The People agree.

6 On July 13, 2021, defendant filed a request for judicial notice of the bill 
enacting section 2933.1 and its amendments. We grant the request.
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Section 2933.1 limits conduct credits to 15 percent for those who commit violent

felonies. (§ 2933.1) Section 2933.1 was effective September 21, 1994. (Stats. 1994, ch.

713 (AB 2716) § 1, eff. Sept. 21, 1994.) Subdivision (d) of section 2933.1 provides the

limitation only applies to violent felonies committed “after the date on which this section

becomes operative.”

The trial court awarded defendant 1,101 days of actual time in custody and 165

days of conduct credit. The trial court erred by limiting the conduct credits to 15 percent

and should have calculated the conduct credits pursuant to the version of section 4019

that would have been operative in 1990.7 The conduct credits should have been awarded

in the amount of 550 days.

C. BOOKING FEE

Defendant contends this court should strike the order imposing a $514.58 booking

fee pursuant to Government Code section 29550. He insists that as of July 1, 2021,

Government Code section 29550 has been repealed by Assembly Bill No. 1869 (2019-

2020 Reg. Sess.) §§ 22-26 (AB 1869).8 The People agree that as of July 1, 2021, a

booking fee can no longer be imposed but any portion of the booking fee that was paid

prior to July 1, 2021, was lawful and authorized.

7 The parties agree that the credits should have been calculated based on the 
actual days in custody being divided by four; that number then is rounded down to the 
nearest whole number; and then is multiplied by two.

8 On July 13, 2021, defendant requested that this court take judicial notice of 
AB 1869. We grant the request.
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Section 2 of AB 1869 provides: “It is the intent of the Legislature to eliminate the

range of administrative fees that agencies and courts are authorized to impose to fund

elements of the criminal legal system and to eliminate all outstanding debt incurred as a

result of the imposition of administrative fees.” (Stats. 2020, ch. 92, § 2.) Among other

provisions, AB 1869 added Government Code section 6111 to further this intent. That

section provides: “On and after July 1, 2021, the unpaid balance of any court-imposed

costs pursuant to Section 27712, subdivision (c) or (f) of Section 29550, and Sections

29550.1, 29550.2, and 29550.3, as those sections read on June 30, 2021, is unenforceable

and uncollectible and any portion of a judgment imposing those costs shall be vacated.”

(Gov. Code, § 6111, subd. (a).) Section 6111, subdivision (b), provides that “[t]his

section shall become operative on July 1, 2021.”

Based on the plain language of Government Code section 6111, the unpaid

balance of the booking fee is unenforceable and uncollectible, and the portion of the

judgment against defendant imposing such fee must be vacated. (Gov. Code, 6111, subd.

(a); see also People v. Clark (2021) 67 Cal.App.5th 248, 259.)

DISPOSITION

The judgment is modified to strike any unpaid balance, as of July 1, 2021, of the

booking fee imposed under Government Code section 29550. The trial court is

DIRECTED to amend the abstract of judgment to reflect this modification. In addition,

the trial court shall modify the abstract of judgment and minute order from sentencing to

reflect that defendant’s conduct credits are 550 days, he has 1,101 actual days of custody

credits, for a total of 1,651 days total credit. The trial court is directed to forward a
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certified copy of the amended abstract to the appropriate authorities. {People v. Quinonez

(2020) 46 Cal.App.5th 457, 467.) In all other respects, the judgment is affirmed.

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

MILLER
J.

We concur:

McKINSTER
Acting P. J.

FIELDS
J.
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