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1
BRIEF OF AMICI CURIAE!

INTEREST OF THE AMICI

Amici are current and former federal and state
prosecutors. As trial lawyers, they have grappled
with evidence and have substantial experience with
its materiality before juries. Amici are leaders in the
community and deeply familiar with the criminal jus-
tice system. They include stakeholders—U.S. Con-
gressmen, former trial and appellate judges, state At-
torneys General, United States Attorneys, Assistant
United States Attorneys, elected prosecutors and
their deputies, and former police officers—from every
stage of the criminal justice process. A full list of
amici 1s attached as an Appendix to this Brief. Not-
withstanding their diverse backgrounds, amici share
a strong interest in maintaining the fairness and pub-
lic legitimacy of the criminal justice system. Their col-
lective centuries of criminal justice experience reflect
that prosecutions must be premised upon an honest
and completely transparent record to protect societal
confidence in the verdict and the death sentence. As
detailed in the Reed Smith independent review and
report on Richard Glossip’s conviction and death sen-
tence, absent the State’s destruction of evidence,
knowing presentation of false impressions, and failure
to disclose exculpatory and impeachment evidence to

1 Pursuant to Rules 37.2(a) and 37.6, Amici certify that no party
or party’s counsel authored this brief in whole or in part and that
no party or party’s counsel made a monetary contribution in-
tended to fund the preparation or submission of this brief. All
counsel of record received timely notice of Amici’s intent to file

this brief no later than 30 days after the petition was docketed.
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the accused, there is a reasonable likelihood the out-
come of Mr. Glossip’s trial could have been different.
As current and former prosecutors, amici have per-
sonally considered, practiced the obligations, and
shouldered any burdens to protect the integrity and
custody of evidence, present nothing but the whole
truth to the court and to the jury, and to fully disclose
all material exculpatory and impeachment infor-
mation to the accused. Amici submit that these pros-
ecutorial obligations have not been met here and there
can be no confidence in the verdict. The Court should
grant certiorari and reverse the decision of the Okla-
homa Court of Criminal Appeals.

SUMMARY OF ARGUMENT

We submit this amicus brief on behalf of current
and former prosecutors because we are troubled by
the actions of law enforcement officers in Oklahoma
that appear to have destroyed evidence, knowingly pre-
sented false impressions, and failed to disclose exculpatory
and impeachment evidence placing Mr. Glossip at immi-
nent risk of wrongful execution.

An ad hoc group of 61 Oklahoma legislators (44 Re-
publicans and 17 Democrats) commissioned an inde-
pendent audit from Reed Smith LLP (a global law
firm) on the integrity of the Oklahoma murder convic-
tion of Mr. Glossip, and his death sentence. The con-
servatively tilted ad hoc committee consists of persons
with a variety of backgrounds, including Army, Navy,
Air Force, and Marine combat veterans; a firefighter,
Deputy Sheriff, and career Oklahoma Department of
Corrections Officer; a certified public accountant, psy-
chologist, and clergyman; ranchers, registered nurses,
educators, lawyers, pharmacists, construction
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business owners, and children’s advocates; and a let-
terman from the Oklahoma State University wres-
tling team.

The initial yet thorough investigation spanned
over four months and involved 30 attorneys, three in-
vestigators, two paralegals, and a local Oklahoma law
firm. The examination involved the review of over
146,000 pages of documents (many which had never
been disclosed to Mr. Glossip, the court, or the jury,
but only was discovered by Reed Smith during its in-
vestigations in 2022), 36 witness interviews, a 3.5-
hour interview of Richard Glossip, juror interviews,
and expert witness analysis.

The audit concluded that, inter alia, neither the
conviction nor the death sentence is reliable.?

Of course, the American justice system does not op-
erate upon independent audits of jury verdicts, nor
should it. That said, criminal jury verdicts should
rarely be predicated — and certainly not here — on the
testimony of a single witness/murderer receiving a
deal to avoid the death penalty after the State’s: 1)
loss or destruction of a multitude of material evidence
(including 10 items from the murder scene and the
victim’s vehicle and surveillance videotape of the mur-
der area); 2) failure to disclose material impeachment
or exculpatory evidence (e.g., Justin Sneed’s desire to
recant his statements against Mr. Glossip and/or

2 We incorporate by reference the full report and the several
subsequent reports that have continued to follow from Reed
Smith LLC which can be found at
https://www.reedsmith.com/en/news/2022/08/reed-smith-up-
dates-richard-glossip-report-with-new-findings (last visited Jan.
19, 2023).



https://www.reedsmith.com/en/news/2022/08/reed-smith-updates-richard-glossip-report-with-new-findings
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leverage his testimony to bargain for a better deal, his
history and propensity for violence including threat-
ening to murder his junior high school principal, his
methamphetamine drug addiction and his thirst to fi-
nance it); and/or 3) knowing creation of false impres-
sions to the jury (e.g., the State presented a murder
for hire theory against Mr. Glossip when it believed it
was a robbery gone bad homicide by Sneed; the State
violated the Court’s Rule of Sequestration during Mr.
Glossip’s retrial by providing Sneed, through his at-
torney, information regarding testimony given by
other witnesses to allow Sneed to conform his testi-
mony to match that of the other witnesses. Sneed re-
ceived this information right before he testified on
May 26, 2004). All the forgoing was detailed by Reed
Smith’s reporting at various times in 2022. Those
forms of State misconduct undermine due process and
the confrontation clause and the reliability of the con-
viction and death sentence.

ARGUMENT

I. THE CONVICTION AND DEATH
SENTENCE ARE IMPROPERLY PREMISED
UPON THE UNRELIABLE TESTIMONY OF
JUSTIN SNEED, THE ADMITTED
MURDERER OF THE VICTIM, IN
EXCHANGE FOR HIS AVOIDANCE OF A
DEATH SENTENCE.

Justin Sneed was coached by a Detective Bob
Bemo to implicate Richard Glossip when Bemo re-
peatedly advised Sneed that law enforcement did not
believe Sneed acted alone in the homicide and offered
Glossip’s name to Sneed six times in the first 20
minutes of the interview as the possible accomplice.
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Mr. Glossip’s name repeatedly was proffered after
Sneed was advised that Glossip had been arrested,
and Glossip had implicated Sneed, including that
Sneed had confessed the murder to Glossip. Sneed
complied with Detective Bemo’s clear guidance.
Thereafter, the State locked Sneed into his story im-
plicating Mr. Glossip by contracting with Sneed that
he would receive a sentence less than death for his ad-
mission that he in fact murdered the victim by bludg-
eoning the victim to death with a baseball bat, but did
so only at the solicitation of Mr. Glossip in order to
split the robbery proceeds.

After this deal was secured, videotape surveillance
from the murder scene — which likely could be used to
either corroborate or debunk Sneed’s statements in-
culpating Mr. Glossip in the events — was obtained by
the State and improperly “lost” by the Homicide Su-
pervisor. See Arizona v. Youngblood, 488 U.S. 51, 58
(1988) (due process requires law enforcement not just
to preserve evidence already in hand, but to gather
and to collect evidence in those cases in which the po-
lice themselves by their conduct indicate that the evi-
dence could form a basis for exonerating the defend-
ant). Cf. Kyles v. Whitley, 514 U.S. 419, 437 (1995)
(an individual prosecutor has “a duty to learn of any
favorable evidence known to the others acting on the
government’s behalf in the case, including the po-
lice.”).

The destruction of material evidence presents a
highly prejudicial cloud over a case. Destruction
caused by bad judgment does not equate to good faith.
The absence of good faith is bad faith. See, e.g.,
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Clemency Petition Grant for Robin Lovitt (Virginia,
Nov. 29, 2005).3

Our system of justice sanctions “deals” between
prosecutors and codefendants, giving the latter bene-
fits in return for their hopefully truthful testimony.
Such arrangements are permitted because they unfor-
tunately are necessary to prosecute serious criminal
activity. Thereafter, the system relies upon jurors to
keep the system honest. Jurors have the duty to de-
termine the credibility of the witnesses. Any plots to
keep jurors ignorant of witness weakness via unscru-
pulous interrogation techniques, the failure to con-
duct full and complete investigations, or the destruc-
tion of evidence including videotaped surveillance are
wrong. Courts should not countenance such actions.

II. THE STATE FAILED TO DISCLOSE
MATERIAL IMPEACHMENT EVIDENCE
INCLUDING THE DESIRE OF SNEED TO
RECANT HIS TESTIMONY.

The legitimacy of a prosecution lies in the presen-
tation of the complete truth with full transparency of
all material evidence. This necessarily includes ma-
terial evidence addressing the credibility or impeach-
ment of the State’s evidence, and potentially exculpa-
tory evidence of the accused. Complete State disclo-
sure of this material i1s a must. “[T]he prudent

3 Former Virginia Attorney General Mark L. Earley (R) pre-
sented the Lovitt clemency petition, stating “it’s morally unfair
to this guy when the evidence was by all accounts clearly de-
stroyed contrary to [state law], and it has clearly prejudiced
him.” https://deathpenaltyinfo.org/news/conservatives-urge-vir-
ginia-governor-to-grant-clemency-request-as-1-000th-execution-
nears (last visited Dec. 27, 2022).
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prosecutor will resolve doubtful questions in favor of
disclosure.” United States v. Agurs, 427 U.S. 97, 108
(1976). A “prosecutor anxious about tacking too close
to the wind will disclose a favorable piece of evidence.”
Kyles v. Whitley, 514 U.S. 419, 439 (1995).

This is as it should be. Such disclosure will serve
to justify trust in the prosecutor as “the representa-
tive . . . of a sovereignty . . . whose interest . . . in a
criminal prosecution is not that it shall win a case, but
that justice shall be done.” Id. (quoting Berger v.
United States, 295 U.S. 78, 88 (1935)). This “will tend
to preserve the criminal trial, as distinct from the
prosecutor’s private deliberations, as the chosen fo-
rum for ascertaining the truth about criminal accusa-
tions.” Id. at 440. Defendants must be “acquitted or
convicted on the basis of all the evidence which ex-
poses the truth.” United States v. Leon, 468 U.S. 897,
900-01 (1984) (quoting Alderman v. United States,
394 U.S. 165, 175 (1969)).

“[T]he suppression by the prosecution of evidence
favorable to an accused upon request violates due pro-
cess where the evidence is material either to guilt or
to punishment, irrespective of the good faith or bad
faith of the prosecution.” Wearry v. Cain, 577 U.S.
385, 392 (2016) (quoting Brady v. Maryland, 373 U.S.
83, 87 (1963)). The “rule stated in Brady applies to
evidence undermining witness credibility.” Id. (citing
Giglio v. United States, 405 U.S. 150, 153-54 (1972)).
Favorable undisclosed evidence includes that which is
“exculpatory or impeaching.” Milke v. Ryan, 711 F.3d
998, 1012 (9th Cir. 2013) (citations omitted). “Evi-
dence qualifies as material when there is ““any reason-
able likelihood” it could have “affected the judgment
of the jury.”” Wearry, 577 U.S. at 392 (quoting Giglio,


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935123854&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_633
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935123854&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_633
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132647&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_3409
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132647&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_3409
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132931&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_967
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132931&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_967
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405 U.S. at 154 (quoting Napue v. Illinois, 360 U.S.
264, 271 (1959)). Trial error does not require that the

undisclosed evidence actually affected the verdict. Id.
& n.6.

The State of Oklahoma has failed to apply this ma-
teriality standard, instead creating a far more bur-
densome standard to protect state misconduct. Amici
agree that the standard for prejudice under Brady in
this case is that set forth by this Court in Agurs and
Wearry, and that a rigorous application of that stand-
ard 1s vital for prosecutorial ethics and overall sense
of fairness, especially in a capital case.

The State’s loss or destruction of material evidence
including 10 items from the murder scene and the vic-
tim’s vehicle and surveillance videotape of the murder
area undermined its duty to disclose and undertake a
transparent prosecution. Moreover, recently released
letters by the State show that both before and after
Mr. Glossip’s 2004 trial, Sneed talked to several peo-
ple, including prosecutors, about recanting his testi-
mony, and sought to leverage his testimony to secure
a new, better deal. His lawyer forcefully advised him
not to, telling him he would likely be killed if he did.
This material impeachment evidence also was with-
held from Mr. Glossip and the jury. The desired re-
cantation reflects more than Sneed’s reluctance — it
raises questions about whether Sneed believed he had
ever told the truth. At a minimum, this undisclosed
new evidence is sufficient to “undermine confidence”
in the verdict. See Smith v. Cain, 565 U.S. 73 (2012).
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III. DEATH PENALTY CASES DEMAND THE
HIGHEST STANDARDS OF CONDUCT BY
STATE ACTORS.

The State must not do indirectly what the law ab-
solutely forbids it to do directly, i.e., dress up a witness
with false indicia of credibility. This is inconsistent
with a system of justice that expects integrity from
prosecutors, not cheap tricks designed to skirt clear
responsibilities. Winning at any cost is not synony-
mous with pursuing justice. Strickler v. Greene, 527
U.S. 263, 281 (1999) (there is a “special role played by
the American prosecutor in the search for truth in
criminal trials.”).

“Few things are more repugnant to the constitu-
tional expectations of our criminal justice system than
. . . perjury that flows from a concerted effort by re-
warded criminals to frame a defendant. The ultimate
mission of the system upon which we rely to protect
the liberty of the accused as well as the welfare of so-
ciety 1s to ascertain the factual truth, and to do so in
a manner that comports with due process of law as
defined by our Constitution. This important mission
1s utterly derailed by unchecked lying witnesses, and
by any law enforcement officer or prosecutor who finds
it tactically advantageous to turn a blind eye to the
manifest potential for malevolent disinformation.” N.
Mariana Islands v. Bowie, 243 F.3d 1109, 1114 (9th
Cir. 2001) (Trott, J.).4

4 The Hon. Stephen S. Trott sits on the United States Court of
Appeals. Before being appointed to the bench by President
Ronald Reagan, he was a lifelong prosecutor: a deputy district
attorney for Los Angeles County, California for fifteen years (the
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The State should not base its prosecution on “the
manifestly unreliable, poisonous testimony of a self-
interested jailhouse informant” to secure a capital
conviction. “This should not occur in a rational, hu-
mane justice system that prides itself on integrity.
Jailhouse informant testimony [is] by its nature sus-
pect . .. No enlightened society should impose its ul-
timate sanction based on perjurious testimony . . .
Death should not be carried out based upon on a
felon’s calculated lie. That would be a terrible wrong.
Our people are too great, and this State is too enlight-
ened, to allow that awful, ultimate offense to be car-
ried out . ..” Pet. for Exec. Clemency (California), Mi-
chael A. Morales, Jan. 27, 2006 (Counsel Kenneth W.
Starr, Esq.).5

A study conducted by the Actual Innocence Project
revealed that out of sixty-two cases in which DNA has
exonerated an innocent defendant, twenty-one per-
cent relied to some extent on the testimony of inform-
ers. Barry Scheck, Peter Neufeld, & Jim Dwyer, Ac-
tual Innocence (2000). Mr. Glossip’s case falls within
the twenty-one percent, as the Reed Smith reports
make abundantly clear.

A criminal charged with a serious crime under-
stands that a fast and easy way out of trouble is to cut

Chief Deputy District Attorney for four years); the United States
Attorney in Los Angeles; the Assistant Attorney General for the
United States Department of Justice Criminal Division; and the
Associate Attorney General.

5 The clemency petition was presented by the Hon. Kenneth W.
Starr, appointed to the United States Court of Appeals by Presi-
dent Reagan, and thereafter appointed Independent Counsel by
the Attorney General to investigate criminal conduct in the
Whitewater Investigation.
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a deal at someone else’s expense and to purchase leni-
ency from the State by offering testimony in return for
immunity or reduced incarceration. The State’s fail-
ure to do so would insulate many dangerous criminals
from the reach of the law. Without accomplice coop-
eration and testimony, many violent and non-violent
criminals would escape justice.

On the other hand, because of the perverse and
mercurial nature of the criminals with whom the
State often must deal, each contract for testimony is
fraught with the real peril that the proffered testi-
mony will not be truthful, but simply factually con-
trived to “nail” a target and induce concessions from
the State. Defendants or suspects with nothing to sell
may simply manufacture evidence to create some-
thing of value while betraying others. Such false tes-
timony corrupts the criminal justice system and
makes a mockery out of its constitutional goals and
objectives.

Thus, rewarded criminals represent a great threat
to the mission of criminal justice. Even more so in this
case where the State’s case against Mr. Glossip relies
entirely upon Justin Sneed’s accusations — there is no
physical evidence that links Mr. Glossip to the crime
scene or the murder and the only witness identifying
Mr. Glossip as a participant in the murder is the ac-
tual killer himself, Justin Sneed, and only after he
was led there six times during the first 20 minutes of
law enforcement’s interrogation. See Milke v. Ryan,
711 F.3d 998, 1023-25 (9th Cir. 2013) (Kozinski, C.d.,
concurring) (regarding law enforcement’s unconstitu-
tional abuse of proper police interrogation practices).
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It is just as constitutionally unacceptable for the
government to put a guilty person in prison based on
false evidence as it is to have an innocent person suf-
fer the same fate. Nowhere in the Constitution or in
the Declaration of Independence, nor for that matter
in the Federalist or in any other writing of the Found-
ing Fathers, can one find a single utterance that could
justify a decision by any oath-beholden civil servant to
look the other way when confronted by the real possi-
bility of being complicit in the wrongful use of false
evidence to secure a conviction. It is for these reasons
that the prosecution is not the representative of an or-
dinary party to a lawsuit, but of a sovereign with a
responsibility not just to win, but to see that justice is
done. Hard blows, yes, foul blows no. Berger v. United
States, 295 U.S. 78, 88 (1935).

The ends in our system do not justify the means.
Our Constitution does not promise every criminal will
go to jail, it promises due process of law. As Justice
Oliver Wendell Holmes said, it is “a less evil that some
criminals should escape than that the Government
should play an ignoble part.” Olmstead v. United
States, 277 U.S. 438, 470 (1928) (Holmes, J., dissent-

ing).

The duty to manage this difficult business must be
undertaken with the utmost care by those in the best
position and with the power to ensure that it does not
go awry. Although the public has an interest in effec-
tive law enforcement, and although Amici expect law
enforcement officers and prosecutors to be tough on
crime and criminals, they are not to be tough on the
Constitution. “Nothing can destroy a government
more quickly than its failure to observe its own laws,
or worse, its disregard of the charter of its own
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existence.” Mapp v. Ohio, 367 U.S. 643, 659 (1961)
(Clark, J.). These duties imposed on police and pros-
ecutors by the requirements of due process are hardly
novel or burdensome. Investigating and verifying the
credibility of witnesses and the believability of testi-
mony and evidence is a task undertaken every day.
No fair-minded prosecutor could chafe under these
mandates.

“In a government of laws, existence of the govern-
ment will be imperiled if it fails to observe the law
scrupulously. Our government is the potent, the om-
nipresent teacher. For good or for ill, it teaches the
whole people by its example . . . If the government
becomes a lawbreaker, it breeds contempt for the law;
it invites every man to become a law unto himself.”
Olmstead v. United States, 277 U.S. 438, 485 (1928)
(Brandeis, J., dissenting).

CONCLUSION

For all of the foregoing reasons, Amici respectfully
submit that the Court should grant the petition for
writ of certiorari.

DAVID A. SENIOR
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