No. 22-6476 & 22A603 (CAPITAL CASE)

IN THE SUPREME COURT OF THE UNITED STATES

ROBERT ALAN FRATTA
Petitioner,
V.
STATE OF TEXAS

Respondent.

On Petition for Writ of Certiorari
To the Texas Court of Criminal Appeals

REPLY BRIEF

**Fratta is scheduled for execution on January 10, 2023 at 6
p.m.**

MAUREEN FRANCO

Federal Public Defender
Western District of Texas
TIVON SCHARDL

Chief, Capital Habeas Unit
JOSHUA FREIMAN#*

AMY FLY

Assistant Federal Public Defenders
919 Congress Avenue, Suite 950
Austin, Texas 78701
737-207-3007 (tel.)
512-499-1584 (fax)
Joshua_Freiman@fd.org

* Counsel of Record



REPLY

Mr. Fratta’s Subsequent Application for Writ of habeas corpus in the Texas
Court of Criminal Appeals and his petition for writ of certiorari to this Court
establish serious Brady misconduct on behalf of the State: not only did detectives
and prosecutors fail to disclose that detectives hypnotized the sole eye witness to
the murder, but when Fratta discovered the hypnosis, prosecutors provided false
and misleading affidavits about the hypnosis that prevented Fratta from
establishing the link between the hypnosis and the change in the witnesses
recollection of the murder about the number of perpetrators and the description of
the shooter. The State’s selective disclosure of Brady materials at the time Fratta
raised his first Brady claim in state habeas proceedings coupled with the State’s use
of §5(a)(1) to bar his Brady claim now that he has discovered evidence of the State’s
continued suppression has deprived him of a fair opportunity to meaningfully raise
his claim.

Texas’s brief in opposition compounds its earlier misconduct and fails to
address the important question presented by Fratta’s case. Texas refuses to even
mention the facts that Fratta alleges were suppressed and improperly conflates
Fratta’s current Brady claim with claims based on far less evidence. To this day,
Texas has not provided a single piece of information correcting its original
misrepresentations that misled Fratta’s counsel and prior state and federal courts
into believing the State had disclosed all the information it possessed and “held

nothing back.” Banks v. Dretke, 540 U.S. 668, 698 (2004).



Texas also fails to address the serious remedial problem that animates
Fratta’s Petition. The Texas Court of Criminal Appeals has interpreted its
procedural rule for claims whose factual basis was not previously unavailable in a
way that rewards the State for its misrepresentations. Because of the State’s failure
to disclose all exculpatory evidence related to the hypnosis when Fratta first raised
Brady allegations, Fratta discovered the evidence in a piecemeal fashion. And
because Fratta exercised diligence and raised the Brady violations as soon as they
were discovered and was denied adequate discovery to support those claims, now
that he has the necessary evidence to support materiality, his claim is barred. This
Court should find that § 5(a)(1) cannot function as an adequate and independent
state bar to prevent this Court’s review of Brady claims where a petitioner discovers
evidence that would have established the materiality of a previously raised and
dismissed Brady claim, but for the State’s continued suppression of that
information. In the alternative to this Court reviewing the merits of Fratta’s Brady
claim, this Court should remand the claim to the CCA with instructions that
§5(a)(1) does not bar the authorization of this claim for state habeas review.

I. Texas refuses to acknowledge the evidence that Fratta established it
suppressed.

Texas ignores the critical facts that formed the basis for Fratta’s new Brady
claim:

e Contrary to the State’s 1999 assertion that prosecutors did not know
about the hypnosis, the 2022 affidavit of Laura Hoelscher shows a
homicide detective and District Attorney investigator were present for
the hypnosis session of the lone eyewitness; and



e Contrary to the State’s 1999 assertion that the hypnosis session was
arranged to extract memories about the getaway car, the 2022
affidavit of Laura Hoelscher shows that the eyewitness was
questioned about her memory of what she had previously described as
a man in red pants running from the garage after the shooting.

Rather than acknowledging the claim Fratta pled in his Subsequent
Application and described in his Petition, Texas suggests that Fratta only alleges
suppression of the “fact that [the eyewitnesses] had been hypnotized.” BIO 17. That
1s false. See Pet. at 1; Subsequent Application at 73-74 (explaining that the Texas
Court of Criminal Appeals’s “prior determination regarding the discovery of the
hypnosis is not preclusive” because Fratta “learned much more about the hypnosis
and its concealment”).

The entire factual premise of Fratta’s claim and question presented is that
Fratta initially discovered the fact that the lone eyewitness was hypnotized during
his state habeas proceedings after his first trial. But the State selectively admitted
to suppression of innocuous facts while concealing the existence of other more
damning facts—the facts Texas now chooses to ignore—that bore directly on the
materiality of his initial Brady claim. Fratta was denied the ability to develop his
claim at the time it was initially pled because courts denied Fratta requested
discovery and the State’s seeming candor induced defense counsel not to investigate
the hypnotism further. This whole account goes unaddressed in Texas’s brief.

Because Texas refuses to acknowledge the facts Fratta alleges, the BIO fails

to acknowledge the distinction between Fratta’s newly discovered claim and

previously denied claims about the hypnosis. BIO 17-20. According to Texas,



Fratta’s claim is “identical” to a Brady claim raised by co-defendant Guidry in a
federal habeas petition in 2013. BIO 16; see also id. 17 (“Guidry raised this exact
claim[.]”). While Guidry’s claim relied on a previously obtained declaration from
Laura Hoelscher, like Fratta’s current claim,! the similarities stop there.

Hoelscher’s 2013 declaration (reproduced below) contained a single
conclusory sentence about hypnosis: “The police tried to hypnotize me during their
investigation.” 2013 Decl. § 7. The Guidry claim did not add any new facts to the
allegations Fratta had made in his original Brady claim. By the same token,
Fratta’s earlier federal habeas claim raising counsel’s ineffectiveness relied on the
same evidence as the Guidry claim and so had the same defects in proof. See BIO
20.

By contrast, Hoelscher’s 2022 declaration? provided an entirely new account:
(1) a detective was present during the hypnosis, not that they merely “arranged” her
hypnosis; (2) a representative from the DA’s office was present during the hypnosis,
not that prosecutors did not know about the hypnosis; (3) Hoelscher was questioned
about seeing the man in red pants flash by during the hypnosis, not just about the

car. See Nov. 2, 2022 Decl. (Exhibit 28 to Subsequent Application).

1 Pet’'n for Writ Habeas Corpus at 205, Guidry v. Stephens, No. 4:13-cv-1885
(S.D. Tex. June 26, 2013), ECF No. 1.

2 The State criticizes Fratta’s petition for failing to provide a specific date
when he discovered the suppressed evidence. BIO 17. Fratta stated the suppressed
“Information was discovered for the first time in November 2022” (at 8) and cited
repeatedly to the November 2, 2022 declaration of Laura Hoelscher which formed
the new factual basis (at 4-5).



Texas argues the outcomes of these past claims prove that Fratta’s
purportedly identical claim is meritless. These results show the opposite.

First, the fact that prior habeas counsel interviewed Ms. Hoelscher yet did
not obtain additional details about the hypnosis suggests that counsel’s acts or
omissions were not the cause for the failure to learn the new information the State
had suppressed. Even when counsel spoke with Hoelscher, they reasonably believed
that the State had “set the record straight” about the hypnosis when it had earlier
responded to Fratta’s original Brady claim. Banks, 540 U.S. at 676. The information
Fratta obtained about the hypnosis was “impossible for the defendant to know as a
factual matter ... before the exculpatory evidence [wa]s disclosed.” Sanchez-Llamas
v. Oregon, 548 U.S. 331, 359 (2006). This shows the wisdom of Banks's rejection of a
rule that “defendants must scavenge for hints of undisclosed Brady material when
the prosecution represents that all such material has been disclosed.” Id. at 695.

Second, the fact that courts found materiality lacking in these earlier
undeveloped Brady (and ineffectiveness) is the entire point of the conundrum
Fratta’s Petition presents: under the TCCA’s interpretation of its procedural bar,
the State can get away with failing to abide by its Brady obligations even after a
petitioner raises a Brady claim as long as the State continues to suppress evidence
that would support the materiality of that claim and that is not discovered until
after initial state and federal habeas. The fact that courts previously dismissed
claims related to the hypnosis that did not have the benefit of the information in

Hoelscher’s November 2022 declaration suggests that the additional evidence that



the State continued to suppress could make a difference in the outcome. The new
evidence directly undercuts the very reason previous hypnosis claims were denied—
that “the hypnosis did not alter the account of events.” Fratta is now able to show
that the State specifically asked Hoelscher about her memory of seeing a third man
at the scene, a fact that she later denied. Because the existence of a third man
would upset the State’s theory of the murder for hire involving a scheme concocted
between just Fratta, Guidry, and Joseph Prystash, it likely would have altered the
verdict. See Kyles, 514 U.S. at 434.

The record thus does not support Texas’s accusation that Fratta’s claim of
suppression is “beyond disingenuous.” BIO 17. Because Texas cannot even once
describe the evidence that Fratta has identified as suppressed, its aspersions about
the claim’s merit—“mere allegation” (at 1), “specious plea” (at 21)—should be
disregarded.

Fratta’s Petition establishes that, if the State had performed its duty to “set
the record straight,” Banks, 540 U.S. at 676, rather than providing false and
mislead affidavits, Fratta likely would have received habeas relief from his Brady
claim raised in initial state habeas proceedings. But because the State continued to
suppress the very evidence that would have established the materiality of his claim,
and that evidence was not discovered until long after state and federal habeas
proceedings, Fratta is now barred from having any Court meaningfully review the

impact of the State’s misconduct that led to his conviction. Failure to correct this



injustice would allow the State to use suppression of exculpatory evidence as both a
sword and a shield against defendants.

Declaration of Laura Hoelscher, Apr. 11, 2013, Guidry v. Davis, No. 4:13-cv-
1885 (S.D. Tex.), ECF No. 83:

Declaravion of | auva Yrodsther

\ My Name 1S Lauya Hodscher, and T am ovex \¢
Hueacs o\d. T \ive \n Conroe, Texas .

20T Was a witress inthe case of e Stare of
Tevas v. Froward Pawl Guidvy, CamselNo. 1012163,
Nn The 230 DishAct (owr of tramis County, TEXas.
3T Wwas never conacied oy Howard's Tal counse!
before 133\ comcerning ony anmapated TLstirneny.
4T saw 3 Moung black tnan wWho was ot veny
A3l on The mghwr of Fhe (nme.

ST cowld nor 1duaTify e wan ay The anme
sene ds Yroward, just as & Shovrrtr bladk mele
Who wWas svodey wAth a ound nead.

G{|TT COWd vt gay That e man T Saw ar e
oirne SCene was Yoward,

T The police Tned Fo ypnotize Wie dunng Yneir
Vwvesigaton,

8T saw tnar dhe geraway Anver was Smoking 3
cigavexie.

Al T Saw Fasr Foe nan waiting oy Tihe bush in
front of Tavans gavaoe was \ooking oud fov a
ALTINV AN cax.

T swar wnder pnathy of pecpuny Fear Yine foregnng
VS Tyue + Covreck

pavred on _OVun/i3

&ﬂw Aloads MR
Lavra Yodstiner

ax Conrpe T¢Xas,




II. Texas’s bar for factually unavailable claims, Tex. Code Crim. Proc.
art. 11.071, § 5(a)(1), is not an adequate or independent procedural
bar to prevent review of a Brady claim that is raised after initial
state and federal habeas review because of the State’s ongoing
suppression of the facts.

Texas’s response does not address Fratta’s arguments on the question
presented.

First, Texas ignores the TCCA’s own law defining when a factual basis of a
claim was not previously available with the exercise of “reasonable diligence.” See
Tex. Code Crim. Proc. art. 11.071 §§ 5(a)(1), 5(e). See also Pet. 12-13 (examining
TCCA case law). Instead, Texas relies primarily on Fifth Circuit caselaw holding
that Article 11.071 is “ordinarily” an adequate procedural ground that is
independent of federal law. See BIO 10 (quoting Matchett v. Dretke, 380 F.3d 844,
848 (5th Cir. 2004)). But this paints state law with too broad a brush.

The question of independence and adequacy of the “factual unavailability”
bar of § 5(a)(1) has to be measured according to the federal claim at issue. Hathorn
v. Lovorn, 457 U.S. 255, 263 (1982) (“State courts may not avoid deciding federal
1ssues by invoking procedural rules that they do not apply evenhandedly to all
similar claims.”). Moreover, even Texas’s view accepts that Article 11.071, § 5’s bar
is not always adequate or independent of federal law.

Fratta argues that § 5(a)(1) as applied to the category of Brady claims
discovered after the conclusion of initial state and federal habeas review are
uniquely disfavored under the TCCA’s controlling interpretation of the bar, and so
the TCCA’s application of that bar to Fratta is inadequate. See Walker v. Martin,

562 U.S. 307, 321 (2011). Pet. 11-18. The availability of a remedy for a late-



discovered Brady violation must be placed in a “different category” from other
claims of newly discovered evidence raised in a subsequent habeas application,
because the State alone controls the defendant’s access to the favorable information.
United States v. Agurs, 427 U.S. 97, 110-11 (1976); accord Kyles v. Whitley, 514
U.S. 419, 439 (1995). Pet. 21-22.

In rebuttal, Texas makes several mistakes of law. Texas appears to contend
that Walker's adequacy analysis ought not apply because it arose in the context of
federal habeas, 28 U.S.C. § 2254, whereas this case arises on direct review of a state
court judgment, 28 U.S.C. § 1257. BIO 11. Yet this Court applies its adequacy case
law from these two sources interchangeably.

Texas further argues that Fratta must demonstrate that “Texas courts fail to
regularly apply the Section 5 bar” to demonstrate inadequacy. BIO 11. But irregular
application of a bar is but one way of showing a state ground is not adequate to
support a judgment. This Court has left “unaltered [its] repeated recognition that
federal courts must carefully examine state procedural requirements to ensure that
they do not operate to discriminate against claims of federal rights.” Walker, 562
U.S. at 321. That is Fratta’s argument for § 5(a)(1)’s lack of adequacy—one which

the BIO misses.



CONCLUSION

The Court should stay Petitioner’s execution and grant certiorari to review
the judgment of the Texas Court of Criminal Appeals in his case, or grant such
other relief as justice requires.
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