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03/21/2022 10 | ORDER GRANTING APPLICATION TO PROCEED IN FORMA PAUPERIS AND
DIRECTING INSTITUTION TO CALCULATE, COLLECT, AND FORWARD PAYMENT;
ECF No. 8 re; construed Motion for Extension of Time is DENIED as moot. Signed by Judge
Mary K. Dimke. (MRJ, Case Administrator) (Service of Notice on parties not registered as users
of the Court CM/ECF system accomplished via USPS mail.) Modified on 3/22/2022 (cc: Premier
Supply Links notified via USPS mail.) (MRJ, Case Administrator). (Entered: 03/21/2022)

ORDER TO COMPLY WITH FILING FEE/IN FORMA PAUPERIS REQUIREMENTS; Case
Management Deadline set for 2/25/2022. Signed by Judge Mary K. Dimke. (MRJ, Case
Administrator) (Service of Notice on parties not registered as users of the Court CM/ECF system
| accomplished via USPS mail.) (Entered: 01/26/2022)

01/26/2022

1SN

‘ Letter from Clerk - Advising prisoner of case number and deficiency. (MRJ, Case Administrator)
Modified on 1/10/2022: Letter to include updated PLRA statement. (MRJ, Case Administrator).
(Main Document 4 replaced on 1/10/2022) (MRJ, Case Administrator). (Entered: 01/10/2022)

01/10/2022°

|~

COMPLAINT against All Defendants (hhng Fee $402, Receipt # IFP Pending) Jury Demand.
Filed by James Thomas Burke. (Attachments # 1 Civil Cover Sheet, # 2 Exhibits, # 3 Transmittal
Letter, # 4 Transmittal Envelope)(MRJ, Case Administrator) (Entered: 01/10/2022)

01/10/2022
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UNITED STATES COURT OF APPEALS F | L E D

FOR THE NINTH CIRCUIT NOV 17 2022
MOLLY C. DWYER, CLERK

— U.S. COURT OF APPEALS
JAMES THOMAS BURKE, No. 22-35357
Plaintiff-Appellant, D.C. No. 2:22-cv-00004-MKD
Eastern District of Washington,
v. Spokane ’
STATE OF WASHINGTON; et al., - | ORDER
Defendants-Appellees.

Before: CANBY, CALLAHAN, and BADE, Circuit Judges.

The district court has certified that this appeal is not taken in good faith. On
May 10, 2022, this court ordered appellant to explain ifl Writing why this appeal
should not be dismissed as frivolous. See 28 U.S.C. § 1915(e)(2) (court shall
dismiss case at any time, if court determines it is frivolous or malicious).

Upon a review of the record, the respohse to the court’s May 10, 2022 order,
and the opening brief, we conclude this appeal is frivolous. We therefore deny
appellant’s motions to proceed in forma pauperis (Docket Entry Nos. 5 and 14) and
dismiss this appeal as frivolous, pursuant to 28 U.S.C. § 1915(¢)(2).

~ All other pending motions afe denied as moot.

No further filings will be entertained in this closed case.

DISMISSED.
APPENDIX-A
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FILED iN THE
U.S. DISTRICT COURT
EASTERN QISTRICT OF WASHINGTOR

Apr 19, 2022

SEAN F, HCAVOY, CLERK

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WASHINGTON

JAMES THOMAS BURKE,
Plaintiff,
VS,

STATE OF WASHINGTON,
SPOKANE COUNTY, SPOKANE

SHERIFFS OFFICE, DAVE REAGAN,

EASTERN WASHINGTON JOINT
FUGITIVE TASK FORCE and U.S.
MARSHAL SERVICE (UNKNOWN
OFFICER),

Defendants.

No. 2:22-cv-00004-MKD

ORDER DISMISSING COMPLAINT |
WITH PREJUDICE

1915(g)

Before the Court are Plaintiff*s three responses, ECF Nos. 22-24, to the

Order to Show Cause or Voluntarily Dismiss Complaint issued by the Court on

March 21, 2022, ECF No. 11. Specifically, the Court directed Mr. Burke to show

cause why his Complaint, asserting the excessive use of force during his arrest in

2005, ECF No. 1, should not be dismissed as time-baired. ECF No. 11 at 9.

APPENDIX-B -
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Plaintiff, a Vermont prisoner currently housed at the Tallahatchie County
Correctional Facility in Tutwiler, Mississippi, is proceeding pro se and in forma
pauperis. ECF No. 17. The Court has not directed that Defendants be served with
the Complaint. Liberally construing Plaintiff’s assertions in the light most
favorable to him, the Court finds that Mr. Burke has failed to show cause why his
Complaint should not be dismissed as time-barred.

Plaintiff asserts on the fifth page of his first response! that, under Heck v.
Humphrey, 512 U.S. 477 (1994), his § 1983 cause of action has not yet “accrued”
because he is still pursuing the invalidation of his allegedly unlawful conviction in
Vermont. ECF No. 22 at 5. A plaintiff who challenges conduct that resulted in a
valid criminal conviction has no cognizable cause of action under section 1983 if
the civil claim would imply the invalidity of the prior conviction. Heck, 212 U.S.
at 483. In Heck, the plaintiff sought damages against police and prosecutors for
conducting an arbitrary investigation, knowingly destroying exculpatory evidence,
and causing an iilegal voice identification to be used at his trial which resulted in

his conviction for the charged offenses. /d. at 479.

1 The first three pages of Plaintiff’s second and third responses are substantially the
same, save for differences in highlighting and the fact that handwritten citations have
been typed. See ECF No. 22 at 2—4; ECF No. 23 at 3—5; and ECF No. 24 at 2-4.

ORDER DISMISSING COMPLAINT WITH PREJUDICE --2 APPENDIX-B .
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Here, Plaintiff is challenging the excessive use of force to effectuate his
arrest in Spokane, Washington, in 2005. This cause of action for damages is in no
way attributable to an unconstitutional conviction or sentence. Id. at 489. A
finding in Plaintiff’s favor would not affect the validity of his subsequent sexual
assault conviction in Vermont. Consequently, “if the district court determines that
the plaintiff's action, even if successful, will not demonstrate the invalidity of any
outstanding criminal judgment against the plaintiff, the action should be allowed to
proceed, in the absence of some other bar to the suit.” Id. at 48687 (internal
citations omitted); see also Wallace v. Kato, 549 U.S. 384, 393 (2007) (concluding
that petitioner could have brought his § 1983 action challenging his false arrest
immediately after being arrested, without waiting for the resolution of his criminal
case, and stating that Heck would not be a bar because there has been no
conviction yet).

In this case, the “other bar to the suit,” Heck, 512 U.S. at 487, is the statute
of limitations. Sze ECF No. 11 at 5-8. Plaintiff invites the Court to apply Bianchi
v. Bellingham Police Dept., 909 F.2d 1316 (1990), to toll the running of the three-
year statute of limitations. See ECF No. 22 at 1, 5-7; ECF No. 23 at 6. He
contends that his “incarcerated disability has . . . yet to be removed,” because he
has been continuously incarcerated since May 25, 2005. ECF No. 22 at 4—-6; ECF

No. 23 at 5-7. Plaintiff’s reliance on Bianchi is misplaced.

APPENDIX-B |
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At the time Bianchi was decided in 1990, it was frue that Washington’s
tolling provision, RCW 4.16.190 (1989), applied to plaintiffs “imprisoned on a
criminal charge, or in execution under the sentence of a court for a term less than
his natural life.” Bianchi, 909 F.2d at 1318. That tolling provision applied to Mr.
Bianchi who had been “continuously imprisoned since his arrest.” Id.

Since 2004, however, the Ninth Circuit has récognized that an arrestee's
causes of action under Washington law for false arrest, false imprisonment,
negligence, and personal injury were tolled only until the date when the arrestee

T m

was sentenced. See Gausvik v. Perez, 392 F.3d 1006, 1009 (9th Cir. 2004). Mr.
N e — T —— e —

Burke does not‘dispute that he was sentenced in Vermont in 2010 on the sexual
assault charges that were pending when he was arrested in Spokane, Washington,
in May 2005. ECF No. 11 at 6.

Plaintiff cites to Hardin v. Straub, 490 U.S. 536 (1989) for the proposition
that Washington’s three-year statute of limitation should be tolled. ECF No. 22 at
4; ECF No. 23 a. 5; and ECF No. 24 at 4-5. Hardin involved a Michigan stgtute
that suspended limitations periods for those under legal disability, including
prisoners, until one year after their disability had been removed. Even if this one-
year suspension applied, the disability under Washington law in this case was

removed upon sentencing in 2010. See Gausvik, 392 F.3d at 1009. Plaintiff did

T

not submit his complaint to this Court until January 1, 2022. See ECF No. 1-3 at 1.
APPEDIX~-B .
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Case 2:22-cv-00004-MKD ECF-No. 25  filed 04/19/22 PagelD.197 Page 5 of 6

Because consjderably more than three ye'ars elapsed after he was sentenced
in 2016 and before he initiated his civil rights action in this District in 2022,
Plaintiff’s cause of action is clearly time barred. See RK Ve;ztures, Inc. v. City of
Seattle, 307 F.3d 1045, 1058 (9th Cir. 2002); Millay v. Cam, 135 Wash.2d 193
(1998) (requiring “bad faith, deception, or false assurances by the defendant and
the exercise of diligence by the plaintiff,” for equitable tolling to apply).

Although provided the opportunity to do so, Plaintiff has failed to
demonstrate either a statutory or equitable basis to toll the running of
Washington’s three-year stamtel of limitations in this action. See Levald, Inc. v.
City of Palm Desert, 998 F.2d 680, 686-87 (9th Cir. 1993). Plaintiff also did not
avail himself of the opportunity to voluntarily dismiss this action.

'A'ccordingly, IT IS ORDERED that the Complaint, ECF No. 1, is
DISMISSED WITH PREJUDICE as tiﬁle-barred. This is a qualifying dismissal
under 28 U.S.C. § 1915(g). See Belanus v. Clark, 796 F.3d 1021, 1023 (9th Cir.
2015).

Pursuant to 28 U.S.C. § 1915(g), enacted April 26, 1996, a prisoner who
brings three or more civil actions or appeals that are dismissed as fn‘voléus,
malicious, or for failure to state a claim will be precluded from bﬁnging any other

civil action or appeal in forma pauperis “unless the prisoner is under imminent

.danger of serious physical injury.” 28 U.S.C. § 1915(g). Plaintiff is advised to read

APPENDIX-B
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1915. This dismissal of Plaintiff’s

Complaint may adversely affect his ability to file future claims.

The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal of this
Order would not be taken in good faith and would lack any arguable basis in law or
fact.

IT IS SO ORDERED. The Clerk of Court is directed to enter this Order,
enter judgment, provide copies to Plaintiff at his lasf known address, and CLOSE
the file. The Clerk of Court is further directed to provide a copy of this Order to the
Office of the Attorney General of Washington, Criminal Justice Division.

DATED April 19, 2022.

s/Mary K. Dimke

MARY K. DIMKE
UNITED STATES DISTRICT JUDGE

APPENDIX-B .
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT NOV 17 2022

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

JAMES THOMAS BURKE, No. 22-35357
Plaintiff-Appellant, 1 D.C. No. 2:22-cv-00004-MKD
Eastern District of Washington,
v. : Spokane
STATE OF WASHINGTON; et al.,, ORDER
Defendants-Appellees.

Before: CANBY, CALLAHAN, and BADE, Circuit Judges.

The district court has certified that this appeal is not taken in good faith. On
May 10, 2022, this court ordered appellant to explain in writing why this appeal
should not be dismissed as frivoloué. See 28 U.S.C. § 1915(e)(2) (court shall
dismiss case at any time, if court determines’ it is frivolous or malicious).

Upon a review of the record, the response to the court’s May 10, 2022 order,
and the opening brief, we conclude this appeal is frivolous. We therefore deny
appellant’s motions to proceed in forma pauperis (Docket Entry Nos. 5 and 14) and
dismiss this appeal as frivolous, pursuant to 28 U.S.C. § 1915(e)(2).

All other pending motions are denied as moot.

No further filings will be entertained in this closed case.

DISMISSED.
| APPENDIX-C



Nov. 29th, 2022

CLERK, U.S. Court Of Appeals

For The Ninth Circuit

P.0. Box-#193939

San Francisco, CA. 94119-3939

Re: Burke v. State of Washington, 9th Cir. Case-#22-35357 &
District Court Case-#2:22-cv-00004-MKD

Dear Clerk:

Would your office be so kind as to please accept for filing
in the above entitled matter, Myvenclosed Pro-se, (APPELLANTS
PETITION FOR REHEARING EN BANK BY THE FULL NINTH CIRCUIT COURT OF
APPEALS) together with it's attached (COPY OF APPELLANT'S INFORMAL
OPENING BRIEF), with it'; Nov. 29th, 2022, CERTIFICATE OF SERVICE.

Please allow the full Ninth Circuit Court of Appeals review
for rehearing en banc and let Me know of any new rulings.

Please also inform Me if your office needs additional copies

upon the full court allowing a hearing.

Thank you and best wishes,

ames T. Burke,VT.-#1
.C.C.F.

19351 U.S. Hwy. 49 North
Tutwiler, MS. 38963-5249

APPENDIX-C's



UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

g No. 22-35357
JAMES T. BURKE, Pro-se,
Plaintiff-Appellant, D.C. No. 2:22=-cv-00004-MKD
Eastern District of Washington,
V. Spokane
STATE OF WASHINGTON; et al., )
Defendants-Appellees. g

APPELLANTS PETITION FOR REHEARING EN BANC BY THE FULL NINTH CIRCUIT

COURT OF APPEALS

#1. On Nov. 17th, 2022, Ninth Circuit Judges Canby, Callahan, and

Bade, "over-looked" Appellants existing arguments and misunderstood the

facts of this case that have legal and clear NATIONAL SIGNIFICANCE

pursuant to the United States Supreme Courts holdings inj; See

Hardin v. Straub, 490 U.S. 536, 109 S.Ct. (1998). The most Honorable

justice to have ever ruled are U.S. Supreme Court, Justice Stevens, with

the majority opinions of his fellow jurist, Held that. "State Statues

suspending limitations periods for those under legal disability,

including prisoners, until (1) one year after disability has been

removed WAS consistent with § 1983, and thus, inmates action was NOT

time barred". Again please review correctly cited above and below;

Hardin v. Straub, 490 U.S. 536, 109 S.Ct. (1998), 104 L.Ed. 2d 582,
57 USLW-#4554. (Please see again Appellants attached INFORMAL

OPENING BRIEF), which was un-opposed by Washington State's Attorney

General Appeals Ct.--division with NO Appellee's Answering-Brief.

#1. APPENDIX-C's



#2. A correct and un-bias second review of the Appellant's
(attached) INFORMAL OPENING BRIEF, documents existing legal arguments

that were clearly and unlawfully "over-looked" and misunderstood

pursuant to the facts of this case that have again, the most legal and
United States NATIONAL SIGNIFICANCE of any other case currently before
this Honorable Ninth Circuit Court of Appeals, pursuant to are also
Honorable United States Supreme Courts current holdings in again;

Hardin v. Straub, 490 U.S. 536, 109 S.Ct. (1998) (NEW HOLDING).
#3. On Nov. 17th, 2022, Not only did this Ninth Circuit "over-

look" Appellants (attached-arguments) pursuant to cited, Hardin v.
Straub, 490 U.S. 536, 109 S.Ct. (1998), but this Ninth Circuit also
misunderstood the facts of cited; Woods v. Candela, 47 F. 3d 545 (1995),

U.S. App. LEXIS-#2495, and all arguments made in the (ATTACHED

APPELLANTS INFORMAL BRIEF), pursuant to Woods v. Candela, 47 F.3d
545 (1995).

#4. Not only did this Calif. Ninth Circuit "over-look" Appellants
(ATTACHED-ARGUMEMTS) ;- but -also "over-looked" it's own president(s]
pursuant to their own Calif. president im; Cal. Civ. Proc. Code

§ .352(a)(3); Elliot, 25 F.3d at 802, a disability provision that tolls
the Statute of Limitations when a person is imprisoned on a criminal

charge, also "over-looked", in clear violation of the 5th & 14th Amend.

to are U.S. Constitution in this case, See alsoj Elliott v. City of

Union City, 25 F.3d 800, 803 (9th Cir. 1994) (Again see attached).

(COPY OF APPELLANT'S INFORMAL OPENING BRIEF).

APPENDIX-C's
#2.



CONCLUSION

The Honorable majority opinion of the United States Supreme

Court holdings pursuant to; Hardin v. Straub, 490 U.S. 536, 109

S.Ct. (1998) 104 L.Ed. 2d 582, 57 USLW-#4554, should be followed to
the letter of the U.S. Supreme Court's thought-out and contenplated

law by this also Honorable lower Ninth Circuit Court of Appgélé.

WHEREFORE, Appellant respectfully request this Honorable Ninth

Circuite Court of Appeals, honor U.S. Supreme Court Justice Steven's

and the majoritys opinion holdings pursuant to; Hardin v. Straub, 490

U.S. 536, 109 S.Ct. (1998), (New-Law), 104 L.Ed. 2d 582, 57 USLW-#4554,

and send this civil case back to the lower court with instructions to

allow needed and timely discovery.

Regpectfully submitted

Dated: Nov. 29th, 2022. Pro-se

James T. Burke,VT.-#1500129
T.C.C.F.

19351 U.S. Hwy. 49 North
utwiler, MS. 38963-5249

CERTIFICATE OF SERVICE

I Appellant, James T. Burke, Pro-se, in the above entitled-matter
herenow certifies that on this 29th, day of November, 2022, I served a
true copy of My (APPELLANTS PETITION FOR REHEARING EN BANC BY THE FULL
NINTH CIRCUIT COURT OF APPEALS) together with a copy of My (APPELLANT'S
INFORMAL OPENING BRIEF) as the attachment, by first class mail,
postage pre-paid to; Office of the Attormey General of Washington,

Appeals Court Division

P.0. Box-#401100
Olympia, WA. 98504-0100, again by first class

mail, postage i;ggg;iz on this 29th day of Nov., 2022.
L(:%(A , T.C.C.F.,/19351 U.S. Hwy. 49 North/Tutwiler, MS.

ames T. Burke,VT.-#15001291
#3. APPENDIX-C'




UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
James T. Burke,VT.-#15001291 ~ 9th Cir. Case No. 22-35357
Appellant(s),
District Court or

vs. BAP Case No. 2:22=¢v=00004~MKD

State of Washington; County of Spokane; Spokane County Sheriff's Office
Appellee(s) . et. al. individual and official CaDaCity[S]»

APPELLANT’S INFORMAL OPENING BRIEF

(attdch addztlonal sheets as necessary, up to a total of 50 pages mcludmg this form)

J URISDICTION This 1nf01mat10n helps the coutt determine if it can review you1
case. .t o o . . :

AT Tlmehness__of Appeal
R S G YT { T A B S ' I & RS . 1
a. What is the date of the Judgment or order that you want th1s court to
“review? ADrll 19th, 2022 . "
Y- TS SR S SR AT Lo s : T SEPIEIC RN B € R
b. Did you file any motlon othel ‘than for fees and costs after the Judgment
‘was entered? Answeér yésorno: ¥Yes. .-i.. ° one

o If you did, on what date did you file the motion? April 29th, 2022,
1 B T S DU A e
.¢ For prisoners or detainees, what date did you give the motion to,
pr1son authorities for malhng? Apr11 29th, 2022:

° What date did the district court or bankruptcy appellate panel (BAP)
decide the motion that you filed after judgment? April 19th, 2022.

v A

c. What date did you file your notice of appeal? April 29th,, 2022. |

e For prisoners or detainees, what date did you givé your notice of
appeal to prison authorities for mailing? April 29th, 2022.

APPENDIX-C's
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9th Cir. Case No. 22-35357 Page 2

FACTS. Include all facts that the court needs to know to decide your case.

Supreme Court held that the Statue of limitation periods did NOT coumt until

prisoner's conviction is invalidated. Wood v. Candela, 47 F.3d 545 ®*1995, U.S

App. LEXIS-#2495. Appellant's conviction is very close to being invalidéted
and elected to start the discovery process pursuant to the attempted .murder
of him by Defendant's which resulted in temporary coma and braim damage and a
25" medical metal rod down the center of the left lower leg, metal plates and
pims the left ankle, resulting in brain swelling pafn-medication treatment,
with-held discovery will document. (See lower court file of exhibits).

3. Because Appellant was and still is recovering from the brain injury, he
further relied on: "Upon grant of certiorari, the United States Supreme Court
Justice Stevens, Held that State Statutes suspending 1imita£ions periods for
those under legal disability, including prisoners, umtil (1) one year after

disability has been removed was consistent with § 1983, and thus, inmate's

action was NOT time barred' Hardin v. Stfaub, 490 U.S. 536, 109 S.Ct. (1998),
104 L.Ed. 2d 582, 57 USLW 4554,
4. Appellant additionally relied on the legal facts that under Calif. lavw,

the Statue of limitations is tolled if the Appellant is/was imprisoned when

e action*accrues~~Cai-G1VM“PrUc—*cbde”§“352fa§(3§7~Eiitutt—~25-F«3d«~tw802MwWWM4

2. What are the facts of your case? Appellant relied on the fact that the U.S|

V_dlsablllty provi81on that tolls the Statute of llmltatLOHS when a person is
imprisoned on a ¢riminal charge, as Appellant has been since May 24th-25th,
2005-Spokane, WA. incarceration.

5. The court[s] have held that "actual, uninterrupted imcarceration is the

touchstone" for applying Calif. tolling provision for the disability of
imprisonment® Id. Elliott v. City of Union City, 25 F.3d 800, 803 (9th Cir.

1994);,the_5tatue of limitations 1is tolledfifwégpg}lgngfés[ggg”jmpyisqngdfjf“

=




Page #3
—————————*en—a—er&mina}—eharge——beeause—%nmates—l}t%gate—l%t%gate~under_serrous____
d1sadvantages. People V. Burnlck 14 Cal. 3d 306, 535 P. 2d 352 363,

(9th Cir. 1998), Elliot, 25 F.3d at 803, Hurst v. Hederman, 451 F. Supp.

1354, 1355 (N.D.,Ill.‘1978)("Continus1y imprisoned since his arrest,
he is entitled to tolling under § 4.16.190 for the period he was

imprisoned"); Bianchi v. Bellingham,Police Dept., 909 F.2d 1316%

1990 App. LEXIS-#12388 1318 (9th Cir. 1990), Appellant contends that
§ 4. 16 190 applles ‘because he was actually contlnually 1ncarcerated

on a cr1m1na1 charge, less than his natural llfe so that there is a
_p0351b111ty of parole under ‘Wash. Rev Code § 9. 95. 115 (1989)

6 The u. s. Supreme Court s clear and fa1r holdlngs 1n Hardln v.
M

VStraub 490 U S 536 109 S Ct. (1998) pursuant to State Statutes

's' AT

suspendlng 11m1tat10ns perlods for those under 1egal d1sab111ty,

1ncu1d1ng prlsoner s, unt11 one year after dlsablllty ‘has been removed‘
'r'(",; . gl -
was constlstent w1th 1983, and thus, 1nmates act10n was NOT t1me

- barred, confllcts w1th Gausv1k V. Perez, 392 F 3d 1006 1009 (9th C1r
AR PR EER

2004) because Gausv1k 392 F 3d at 1009, 1s.a clear and b1as

vmlsappllcatlon of or1g1nal correct federal 1aw as was thought out and

;artlculated by the Un1ted States Supreme Court Justlce[s] and now

N . ,v;.; .‘.,

causes a un- 1awfu1 c1rcu1t sp11t of law that orlglnally had been clear.
i

and establlshed by our U.S. Supreme Court leadlng to the 1nmate b1as

5 .
1

'1ower federal dlstr1ct court's d1sm1ssal w1th preJudlce confllcts w1th

“not only the u.s. Supreme Court 'S holdlngs in Hardln V. Straub 490 U.S.

"f536 109 S.Ct. (1998) but also, Wood v. Candela, 47 F.3d 545'¢(1995)

U.s. App. LEXIS- #2495 ("Statue of llmltatlons did NOT count untll

conviction is 1nva11dated"), both of which case s clearly confllct

with Gausvik v. Perez, 392 F.3d 1006, 1009 (9th Cir. 2004), as said------

2.  APPENDIX-C's
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Gausvik, 392 F.3d at 1009, unlawfully & biasly attempts to limit

‘the rights-of -the People-of this--Country and is a clear misapplication
of U.S. Supreme Court federal law as was originally articulated by that
court, who originally established it, and is now being circumvented by
Gausvik, 392 F.3d at 1009, which not only attemps to unlawfully limit
the rights of the U.S. people, but also causes a circuit split of the
originally established federal U.S. Supreme Court law pursuant to both

the holdings Appellant relied on that now, AGAIN conflict with each=a

other and violates both holdings in Hardin v. Straub, 490 U.S. 536, 109

S.Ct. (1998) & Wood v. Candela, 47 F.3d 545 %1995, U.S. App. LEXIS-#2495,

together with them case's SHEPERDIZED-CASE[S], See also Board of

Regents of Univ. of [**2374] State of NfY;‘v. Tomanio, 446 U.S. 478, 64
L.Ed. 2d 440, 100 S.Ct. 1790 (1980), Hardin v. Straub, 490 U.S. 536,

104 L.Ed. 2d 582, 109 S.Ct. (1989), Heck v. Humphrey, 512 U.S. 477.
7. The U.S. Constitution and laws of thé Nation are.to be accorded

'a sweep as broad as it's_language', Mitchum v. Foster, 407 U.S. 225,

239 (1972); U.S. v. Price, 383 U.S. 787, 801 (1966)' Felder v. Casey,
487 U.S. 131, 139 (1988) & Wash. Rev, Code § 4. 16 190 (1987)

8. The Fourth Amendment requires Pollce offlcers maklng an arrest of
un-armed Appellant, to use only an amount of force that is objectively
reasonable in light of the (un-armed Appellant's) circumstanceé.

Tennesse v. Garner, 471 U. S. 1 7-8, 105 S Ct 1694 85 L Ed 2d 1

(1985) ("Nelther tackllng nor punchlng a suspect to make an arrest

necessarily constltutes excessive force" y but: even where some force is

justifiéd, the amount actually used may be excessive'"). Blankenhorn v.

City of Orange, 485 F.3d 463, 477 (9th Cir. 2007).(internal-quotations

omitted).

A)Ce | " APPENDIX-C's |

.




9th Cir. Case No. 22-35357 | | | Page -#.%,

PROCEEDINGS BEFORE THE DISTRICT COURT OR THE BAP. In this
sect1on -we ask you about what. happened before you filed your notice of appeal with

q . What did you ask the district court or the BAP to do—for example, did you
ask the court to award money damages, issue an injunction, or provide some

other type of relief? $ee attached docket sheets, ie. Filed USC 1983

complaint: puﬁsuant to the holdings of Hardim v, Straub, 490 U.S. 536,

109 S.Ct. (1998) &nd requested d-isc@vépy after recovering emough from
brain imjury/coma -Defenda-nt's cadse&“Appe]Llaﬁt,.. (S.e.ev lower ‘Co,qrt
complaint and exhibits of New Paper clipping of how ‘Defenda@tfs ran
their patrol van iﬁto‘AppeMamtt at aprox. 50 miles an hour While on his
bike crossing a parking lot), which amounted to atttempted murder and

broken bones, matsal- plates, Left Llower 25" leg rod and cast & stiches.
| 0 What legal claim or claims did youraise in the district court or at the BAP? |,

'Viélatlon of the éth, Sth, 8th & 14.1 Amendmment[s] to.the U.S. Constl.

4P1ease review orlglnal ‘lower eourt records.

v

/ / . Exhaustion of Administrative Remedies. For prisoners;, did you use up all
administrative remedies for each claim before you filed your complaint in the -
district court? If you did not, please tell us why. '

Argued amd exhausted all case's cited mow and more in the lower Spokan,

WA. federal district court.

APP‘;_‘_E_‘l}ID IX-C's
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PROCEEDINGS BEFORE THE COURT OF APPEALS. In this section, we ask
you about issues related to this casé before tie court of appeals and any pIGVIOUb
cases you have had in this court.

/9\‘ What issues are you asking the court ViEWw
think the district court or the BAP did wrong?

See again FACTS, at paragraphf{s]-#2 to #8. ie. The distriet court
violated U.S, Supreme Court law in a attempt -to under~mine Appellant’s

rights and the same rights of others as out-lined pursuant to cited;

Hardin v. Straub, 490 U.S, 536, 109 S.Ct. (1998).

/3 Did you present all'issues listed in Question 6 to the district court or the BAP?
Answeryesolno YES, . Appellant also request leave to allow
this case b@ revieved on the @flglnal rec@fd wnth@mlt th@ use ﬁf a

Pgiﬁqfno” why not?

&
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/ q: What law suppoits these issues on appeal? ( (You may refer to cases and ._
statutes, but you are not 1equned to do so.) '
PLEASE REVIEW FACTS PARAGRAPHS-#Z to #8, [ON PAGE-#Z @ FACTS].
R R e ey «.ﬂ.:«;ai S e e o e RO e o o e 27 T et i St iR At bl Y
v
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/5‘ Other Pendmg Cases. Do you  have any other cases pendmg in the court of
* appeals? If so, give the name and docket number of each case. ‘

[Noj. .

CONCLUSION

The Homorable majority opimiom of the United States Supreme Court

holdings pursuamt to, Straub v. Hardin, 490 U.S. 536, 109 S,Ct. (1998)

104 L.Ed. 2d 582, 57 USLW 4554, should be followed to the letter of
the U.S. Supfeme Court's thought-out and contenplated law by this also

Honorable Ninth Circuit Court of Appeals.

Pl evious Cases. Have you filed any previous cases that the court of appeals
* has decided? If so, give the name and docket number of each case.

[NONE].
WHEREFORE, Appellant respectfully request this Honorable Ninth

-Circuit Court of Appeals, honor U.S. Supreme Court Justice Steven's

and the majoritys opinion holdings pursuant to, Straub v. Hardin, 490

U.S. 536, 109 S.Ct. (1998), 104 L.Ed. 2d 582, 57 USLW 4554, and send
this civil case back to the lower court with instructions to allow
needed and timely discovery.

Respectfully submitted,

Dated: June 10th, 2022.

; < :

James—I= uurke,VT SETS001791 . ' ik . Pro-se

Name james T. Burke,Pro-se @ | Pignature , James T. Burke,Pro-se
T.C.C.F. T.C.C.F.
19351 U.S. Hwy. 49 North N 19351 U.S. Hwy. 49 North
Tutwiler, MS. 38963-5249 Tutwiler, MS. 38963-5249

[ same as above] June 10th, 2022.
Address Date
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22-35357 James Burke v. State of Washington, et al

General Docket
United States Court of Appeals for the Ninth Circuit ‘
Court of Appeals Docket #: 22-35357 o ' , ‘ Docketed: 05/06/2022-

Nature of Suit: 3550 Prisoner—Civil Rights - ' ' © Termed: 11/17/2022
James Burke v. State of Washington, etal : : :
Appeal From: U.S. District Court for Eastern Washington, Spokane

| Fee Status: Due ’ E

Case Type Information:
1) prisoner
2) state
3) civil rights

Originating Court Information:
District: 09802 : 2:22—cv—00004—MKD
Trial Judge: Mary K. Dimke, Magistrate Judge
Date Filed: 01/10/2022 , Co
Date Order/Judgment: Date Order/Judgment EOD: Date NOA Filed: Date Rec'd COA:
04/19/2022 04/19/2022 05/06/2022 05/06/2022

Prior Cases:
None

Current Cases:
None
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22-35357 James Burke v. State of Washington, et al

JAMES THOMAS BURKE (State Prisoner: 15001291)
Plaintiff — Appellant,

STATE OF WASHINGTON
‘Defendant — Appellee,

COUNTY OF SPOKANE
Defendant — Appellee,

SPOKANE COUNTY SHERIFF'S OFFICE
Defendant — Appellee,

DAVE REAGAN
Defendant — Appellee,

EASTERN WASHINGTON JOINT FUGITIVE TASK
FORCE
Defendant — Appellee,

U.S. MARSHAL SERVICE, Unknown other[s] in their
individual and official capacity[s
Defendant — Appellee,

James Thomas Burke

-[NTC Pro Se]

Tallahatchie County Correctional Facility
19351 U.S. Hwy 49, N
Tutwiler, 33963
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22-35357 James Burke v. State of Washington, et al

JAMES THOMAS BURKE,

Plaintiff — Appellant,
V.

STATE OF WASHINGTON; COUNTY OF SPOKANE; SPOKANE COUNTY SHERIFF'S OFFICE; DAVE REAGAN;
EASTERN WASHINGTON JOINT FUGITIVE TASK FORCE; U.S. MARSHAL SERVICE, Unknown other[s] in their
individual and official capacity(s,

Defendants — Appellees.
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22-35357 James Burke v. State of Washington, et al

05/06/2022 1

05/06/2022 2

05/10/2022 3

05/2012022 4

05/27/2022

05/27/2022 -

05727772022 7

06/21/2022 g

06/27/2022 ¢

07/11/2022 1

—Docketasof 12/06/2022711T17743°AM page 4 of 5

06/21/2022 ¢

DOCKETED CAUSE AND ENTERED APPEARANCE OF PRO SE APPELLANT AND NO
APPEARANCE FOR APPELLEES. SEND MQ: No. The schedule is set as follows: Appellant James
Thomas Burke opening brief due 07/05/2022. [12440487] (JMR) [Entered: 05/06/2022 01:42 PM]

Filed Appellant James Thomas Burke letter dated 04/29/2022 re: Notice of appeal, questions on how
to proceed. Paper filing deficiency: None. [12440707] (RL) [Entercd: 05/06/2022 03:15 PM]

Filed clerk order (Deputy Clerk: TW): A review of the district court’s docket reflects that the district
court has certified that this appeal is not taken in good faith. See 28 U.S.C. § 1915(a). This court may
dismiss a case at any time, if the court determines the case is frivolous. See 28 U.S.C. § 1915(e)(2).
Within 35 days after the date of this order, appellant must: (1) file a motion to dismiss this appeal, see
Fed. R. App. P. 42(b), or (2) filc a statement explaining why the appeal is not frivolous and should g0
forward. If appellant files a statement that the appeal should go forward, appellant also must: (1) file
in this court a motion to proceed in forma pauperis, OR (2) pay to the district court $505.00 for the
filing and docketing fees for this appeal AND file in this court proof that the $505.00 was paid. If
appellant does not respond to this order, the Clerk will dismiss this appcal for failure to prosecute,
without further notice. See 9th Cir. R. 42-1. If appellant files a motion to dismiss the appeal, the
Clerk will dismiss this appeal, pursuant to Federal Rule of Appellate Procedure 42(b). If appellant
submits any response to this order other than a motion to dismiss the appeal, the court may dismiss
this appeal as frivolous, without further notice. If the court dismisses the appeal as frivolous, this
appeal may be counted as a strike under 28 U.S.C. § 1915(g). The bricfing schedule for this appeal is
stayed. The Clerk shall serve on appellant: (1) a form motion to voluntarily dismiss the appeal, (2) a
form statement that the appeal should go forward, and (3) a Form 4 financial affidavit. Appellant may
use the enclosed forms for any motion to dismiss the appeal, statement that the appeal should 20
forward, and/or motion to proceed in forma pauperis. [12442986]) (CKDP) [Entered: 05/10/2022 01:34
PM] ' . : EEPEEE

Theds

HI S

Filed Appellant James Thomas Burke lettcr dated 05/ 1372022 .re,: Questions concerning case. Paper
filing deficiency: None. (Sent copy of docket sheet) [12452889] (RL) [Entered: 05/20/2022 03:23
PM] - S

Filed Appellant James.Thomxas Burke request for leave to proce‘ed‘in forma pauperis. Deficiencies:

* None. Served on 05/20/2022. [12458745] (RL) [Entered: 05/27/2022 03:28 PM]

- Filed Appellant James Thomas Burke motion for leave to hear appeal on the original lower US

District Court record. Deficiencics: None. Sérved on 05/20/2022. 112458746 (RL) [Entered:
05/27/2022 03:29 PM] ‘ ' ' o

Filed Appellant James Thomas Bufke first and last motion for leave for a 30 day extension of time to
file the opening brief on or before August 5, 2022. Deficiencies: None. Served on 05/20/2022.
[12458752] (RL) [Entered: 05/27/2022 03:31 PM]

Filed Appellant James Thomas Burke addendum to Motion to proceed in forma pauperis; FORM 4.
Dated 06/10/2022. Paper filing deficiency: None. [12477665] (RL) [Entered: 06/22/2022 03:36 PM]

Filed Appellant James Thomas Burke letter dated 06/22/2022 re: Request for forms to file a petition
for writ of cert in Supreme Court. Paper filing deficiency: None. [12482076] (RL) [EEntered:

“ AN 10 DRAT
06/28/2022 02:16 PM]

Filed Appellant James Thomas Burke letter dated 07/05/2022 re: Opening brief and copics sent on
June 10, 2022. Paper filing deficiency: None. (Sent appellant copy of docket sheet.) [12490996]

(QDL) [Entered: 07/11/2022 02:41 PM]
APPENDIX-C




2235357 James Burke v. State of Washington, et al

07/12/2022

07/15/2022

07/15/2022

07/15/2022

07/15/2022

11/17/2022

12/05/2022

08/09/2022

08/24/2022

07/15/2022

12

—2h

Filed Appellant James Thomas Burke letter re: Request for confirmation of receipt of opening brief. -
Paper filing deficiency: None. (Copy of docket sheet sent to appellant on 07/11/2022.) [12493168]
(QDL) [Entered: 07/13/2022 03:20 PM]

Filed Appellant James Thomas Burke response to order to show cause dated 05/10/2022. Served on .
06/06/2022. [12495101] (QDL) [Entered: 07/15/2022 02:43 PM]

Filed Appellant James Thomas Burke motion to proceed In Forma Pauperis. Deficiencies: None.
Served on 06/06/2022. [12495105] (QDL) [Entered: 07/15/2022 02:44 PM]

Filed Appellant James Thomas Burke letter dated 07/11/2022 re: Opening brief sent on June 10, 2022.
Paper filing deficiency: None. [12495117] (QDL) [Entered: 07/15/2022 02:47 PM]

Filed Appellant James Thomas Burke letter dated 07/1 1/_2022 re: Request for copy of documents.
Paper filing deficiency: None. [12495120] (QDL) [Entered: 07/15/2022 02:48 PM]

Sent Appellant a copy of the docket sheet in response to the letter filed on 07/15/2022. [12495178]
(JR) [Entered: 07/15/2022 03:21 PM]

Filed Appellant James Thomas Burke request to put case béck onlécheduie for briefing (document
formatted as letter). Deficiencies: None. Served on 07/27/2022. [12513277] (RL) [Entered: -
08/09/2022 02:00 PM] . A

Filed Appellant James Thomas Burke letter dated 08/ 16/2022 re: Case status. (Sent copy of docket
sheet). Paper filing deficiency: None. [12525108] (RL) [Entered 08/24/2022 11:55 AM]

Flled order (WILLIAM C. CANBY, CONSUELO M. CALLAHAN and BRIDGET S. BADE) The

district court has,certified that this-appeal is not taken in good faith. On May 10, 2022, this court
ordered appellant to explain in writing why this appeal should not be dismissed as frivolous. See 28
U.S.C. § 1915(e)(2) (court shall dismiss case at any time, if court determines it is frivolous or
malicious). Upon a review of the record, the response to the court’s May 10, 2022 order, and the
opening brief, we conclude this'appeal is frivolous. We therefore deny appellant’s motions to proceed ,
in forma pauperis (Docket Entry Nos. [5] and [14]) and dismiss this appeal as frivolous, pursuant to
28 U.S.C. § 1915(e)(2). All other pending motions are denied as moot, No:further filings will be.
entertained in. this closed case. DISMISSED. [12590674] (0C) [Entered 11/17/2022 04:29 PM]

. Filed Appellant James Thomas Burke motion to reconsider (document titled:. petition.for. rehearrng en‘

banc) Deficiencies: No further filings per 11/17/22 order. Served on 11/29/2022. (Sent copy of

" docket sheet & 11/17/22 order) [12603307] (RL) [Entered: 12/06/2022 11:16 AM]
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT NOV 17 2022
MOLLY C. DWYER, CLERK

! . U.S. COURT OF APPEALS
JAMES THOMAS BURKE, No. 22-35357
Plaintiff-Appellant, 1 D.C. No. 2:22-cv-00004-MKD
Eastern District of Washington,
V. Spokane
STATE OF WASHINGTON; et al., ORDER
Defendants-Appellees.

Before: CANBY, CALLAHAN, and BADE, Circuit Judges.

~The district court has certified that this appeal is not taken in good faith. On
May 10, 2022, this court orderéd appellant to explain in writing why this appeal
should not be dismissed as frivolous. See 28 U.S.C. §.1915(e)(2) (court shall
dismiss case at any time, if court determines it is frivolous or malicious).

Upon a review of the .record, the response to the court’s May 10, 2022> order, -
and the opening brief, we conclude this appeal is frivolous. We therefore deny
appellant’s motions to proceed in forma pauperis (Docket Entry Nos. 5 and 14) and
 dismiss this appeal as frivolous, pursuant to 28 U.S.C. § 1915(e)(2).v
All other pending motions are denied as moot.

No further filings will be entertained in this closed case.

DISMISSED. :
APPENDIX-C__






UNITED STATES COURT OF APPEALS - FILED '
FOR THE NINTH CIRCUIT
_ DEC 09 2022
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

JAMES THOMAS BURKE, No. 22-35357

Plaintiff - Appellant, D.C. No. 2:22-cv-00004-MKD

V. U.S. District Court for Eastern
| | Washington, Spokane

STATE OF WASHINGTON; et al.,
MANDATE
Defendants - Appellees.

The judgment of this Court, entered November 17, 2022, takes effect this
date.
This constitutes the formal mandate of this Court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

FOR THE COURT:

MOLLY C. DWYER
CLERK OF COURT

By: Nixon Ahtonio Callejas Morales
Deputy Clerk
Ninth Circuit Rule 27-7
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UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
Jaiiés T. Buike,VI.-#15001291 "~ 9th Cir. Case No. 22-35357
Appellant(s), , : :
District Coutt or
VS. ) BAP Case No. 2:22=¢v=-00004-MKD

State of Washingt:on, c@unty of Spokane; Spakane County Sheriff's Offlce
‘Appellees).,, et. al. individual and official CaPaCIty[S], |

.

APPELLANT’S INFORI\/IAL OPENING BRIEF

(attach aa’dztzonal sheets as necessary up to a total of 50 pages mclua’mg this for m)
S A r Ceq ‘ o

¢ 1

J URISDICTION ThlS 1nf01mat10n helps the court determine if it can review you1 T

ncase. s, o owl o me S TUE + S YT P B T D
RS NI SR § G ST SRR I i : et T 4‘-\'1&.7:'..‘
. Timeliness_of Appéal: b
TR O LT T X ANE i I S T B L B A vt L it vl N -
ey a. ”What is the date of the Judgment or orde1 that you want th1s cou1t to i e
’ feview? 'Aprll 19th, 2022, ' ‘ -
SRR VRTTY SEE SUE SUNE> 1T SN S S S S I PP S SO PP PR T S R R IS B & PP E+ ¥
'b. Did you file any motion, othel than for fees and costs, after the Judgment
Sl Ll TYasrentered? AnsWwér yeslorno: Yesiloien C 70 1 Tne

° If you d1d on what date d1d you ﬁle the mot1on'7 APrll 29 thf 2022 ’
T A Y o ' )

. 'wi 1, ... -eForprisoners or detainees, what date did you give the motionto,. .. +;

.....

pnson authorities for malhng? APrll 29th, 2022.

- -

° What date did the district court or banlauptcy,appellate panel (BAP)
decide the mot1on that you filed after Judgment? April 19th, 2022.

TR T U BN BN SR P S o . ; i R TR

J (AR

C. What date did you ﬁle your notice of appeal?, April 29th ,4.2(0)22. Joai

é For prisoners or detainees, what date did you givé your noticé of =
~ appeal to prison authorities for mailing? April 29th, 2022: . S

- .. .
. ] . I
14 N : : . -t . .oi
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9th Cir. Case No. 22-35357 Page 2
- e - APPENDIX-D .~ —

FACTS. Include all facts that the court needs to know to decide your case.

XYt

2. What are the facts of your case? Appellant relied on the fact that the 0.5,

Supreme Court held that the Statue of limitation periods did NOT coumt until

prisoner's conviction is invalidated. Wood v. Candela, 47 F.3d 545 *1995, U.S
App., LEXIS-#2495. Appellant's conviction is very close to being invalidéted
and elected to start the discovery process pursuant to the attempted .murder
of him by Defendant's which resulted in temporary coma and braim damage and a
25" medical metal rod down the center of the left lower leg, metal plates and
pims the left ankle, resulting in brain swelling paffi-medication treatment,
with-held discovery will d@cument.b(See lower court file of exhibits).

3. Because Appellant was and still is recovering from the braim injury, he
further relied on: "Upon grant of certiorari, the United States Supreme Court
Justice Stevens, Held that State Statutes suspending limitafions periods for

those under legal disability, including prisoners, umtil (1) one year after

disability has been removed was consistent with § 1983, and thus, immate's

action was NOT time barred’ Hardin v. Straub, 490 U.S. 536, 109 S.Ct. (1998),
104 L.Ed. 2d 582, 57 USLW 4554,
4. Appellant additionally relied on the legal facts that under Calif. law,

the Statue of limitations is tolled if the Appellant is/was imprisoned when

f**“QEEion“accfﬁes7MGalT“GiVT“?rUCT—CUde“ﬁ“ﬁﬁz(ajfjj;«giiigzzsfgﬁff:3dm§tm802:waw,W

disability provision that tolls the Statute of limitations when a persom is
iﬁprisoned on a ¢riminal charge, as Appellant has been since May 24£h—25th,
2005-Spokane, WA. incarceration.

5. The court[s] have held that "actual, uninterrupted incarceration is the

touchstone" for applying Calif. tolling provision for the disability of
imprisonment? Id. Elliott v. City of Union City, 25 F.3d 800, 803 (9th Cir.

1994), the Statue of limitations is tolled if Appellant is/was imprisoned--- | ..

w




Page-#3,
———-————‘en—a—erimiﬁal—eharge——beeause—%nmates—l4t&gate—l4t&gate—under_ser;ous____
dlsadvantages. People V. Burnlck 14 Cal 3d 306 535 P 2d 352 363,

121 Cal Rptr 488 (Cal. 1975) Rand V. Rowland 154 F.3d 952 958

(9th Cir. 1998) Ell1ot 25 F.3d at 803,-Hurst'v. Hederman, 451 F. Supp.

1354, 1355 (N D Ill 1978)("Cont1nusly 1mprlsoned since his arrest,
he is entltled to tolllng under § 4.16. 190 for the perlod he was |

imprisoned"); Bianchi v,~Bellingham,Pollce Dept., 909 F.2d 1316%

1990 App..LEXIS—#12388 1318 (9th Cir. 1990),'Appellant contends that
§ 4. l6 190 applies'because he.was actually continually incarcerated
on a crlmlnal charge, less than his natural l1fe SO that there is a
poss1b111ty of parole under Wash Rev. Code}§ 9. 95 115 (1989)

6 The u. S Supreme Court s clear and fa1r hold1ngs 1n Hardln v.

Straub 490 U. S 536 109 S Ct (1998) pursuant to State Statutes.-

suspendlng 11m1tat10ns perlods for those under legal dlsablllty,

o 1ncuid1ng prlsoner s, untll one year after dlsablllty nas Deen‘removed‘mm“
e:\ B, .
was constlstent w1th 1983, and thus, 1nmates actlon was NOT t1me

( barred, confllcts w1th Gausv1k V Perez, 392 F 3d 1006 1009 (9th C1r

ey oy

2004) because Gausv1k 392 F 3d at 1009, 1s‘a clear and b1as'
. W :
mlsappllcatlon of or1g1nal correct federal law as was thought out and

artlculated by the Unlted States Supreme Court Justlce[ 1 and nowv

causes a un- lawful c1rcu1t spllt of law that or1g1nally had been clear

,v«

and estab11shed by our U.S. Supreme Court leadlng to the 1nmate bias

lower federal dlStrlCt court’ s dlsmlssal w1th preJud1ce confllcts w1th

'not only the U.S. Supreme Court 'S holdlngs in Hardin v. Straub 490 U.S.

536 109 S.Ct. (1998) but also, Wood v. Candela, 47 F. 3d 545 *(1995)

u.s. App. LEXIS- #2495 ("Statue of 11m1tatlons did NOT count untll
conviction is 1nva11dated ", both of Wthh case s clearly confllct

with Gausvik v. Perez, 392 F.3d,1QO6, 1009 (9th Cir. 2004), as said-~----
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Gausv1k 392 F.3d at 1009, unlawfully & biasly attempts to 11m1t

-the~rrghtswof~the—People~of‘th;s'Countrywand—ts—awclear~mlsappllcation

of U.S. Supreme Court federal law as was originally articulated by that

court, who originally established it, and is now being circumvented by

Gausvik, 392 F.3d at 1009, which not only attemps to unlawfully limit

the rights of the U.S. people, but also causes a circuit split of the

originally established federal U.S. Supreme Court law pursuant to both

the holdings Appellant relied on that now, AGAIN conflict with eachs

other and violates both holdings in Hardin v. Straub, 490 U.S. 536, 109

S.Ct. (1998) & Wood v. Candela, 47 F.3d 545 %1995, U.S. App. LEXIS-#2495,

together with them case's SHEPERDIZED CASE[S], See also Board of
Regents of Univ. of [**2374] State of N. Y. v. Tomanlo, 446 U.S. 478, 64

L Ed. 2d 440, 1OO S.Ct. 1790 (1980) Hardln V. Straub, 490 U.S. 536,

104 L.Ed. 24 582, 109 S.Ct. (1989) Heck V. Humphrey, 512 U. S 477.

7. The U.S. Constltutlon and laws of the Natlon are to be accorded

'a sweep as broad as it's language', Mltchum V. Foster, 407 U. S 225,

239 (1972); U.S. v. Price, 383 U.S. 787, 801 (1966)' Felder v. Casey,

487 U.S. 131, 139 (1988) & Wash. Rev. Code § 4.16. 190 (1987)
8. The Fourth Amendment requires Pollce offlcers maklng an arrest of

un-armed Appellant to use ‘only an amount of force that is obJectlvely

reasonable in light of the (un-armed Appellant's) circumstances.

Tennesse v. Garmer, 471 U.S. 1, 7-8, 105 S.Ct. 1694, 85 L.Ed. 2d 1

(1985). ("Nelther tackllng nor punchlng a suspect to make an arrest

necessarily constltutes excessive force" , butv,even where some force is

justified, the amount actually used may be excessive'). Blankenhorn V.

City of Orange, 485 F.3d 463, 477 (9th Cir, °OO7) (1nternal quotatlons

omitted).
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- 9th Cir. Case No. 22-35357 & : | o Page -5,

PROCEEDINGS BEFORE THE DISTRICT COURT OR THE BAP. In this
sect10n we ask you about what. happened before you filed your notice of appeal with

v Q . What did you ask the district court or the BAP to do—for example, did ypu
ask the court to award money damages, issue an injunction, or provide some

other type of relief? Zee attached docket sheets, ie. Filed USC 1983

complaint pursuant to the holdings of Hardin v. Straub, 490 U.S. 536,

109 S.Gt. (1998) and requested dlsc@very after recovering enough from
brain jmJury/coma Defendant's caused Appeuant. (See lower Court

complalnt and exhibits of New Paper clipping of how Defendant's ran

their patrol van mto Appellant at aprox. 50 mlle§ an hour While on his
bike cr0331ng a parklng lot) Whlch am@u.mttedl to attempted murder and

broken bones, metel’ plates " ief t lower 25" leg rod and cast & stiCheS .
[ 0, What legal claim or claiins did you taise in the district court or at the BAP? |

‘Vielation' of the 4th,-Sth, 8th & 14.1 Amendment[s] to the U.S. ‘Consti.

Please review-original lower coutt records.

/ / . Exhaustion of Administrative Remedies. For prisoners, did you use ilp all
administrative'remedies for each claim before you filed your complaint in the
district court? If you did not, please tell us why. '

- Argued and exhausted all case's cited mow and more in the lower Spokan,

WA. federal district court.
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- 9th Cir. Case No. 22-35357 : Page ~¥# 6\

you about issues related to this case before thie court of a peals and any prevxoub
cases you have had in this court.
I Q\, What issues are you asking the court to review in this case? What do you

think the district court or the BAP did wrong?
See again FACTS, at paragraph[s]-#2 to #8. ie. The distriet court

violated U.S. Supreme Court law in a attempt:to under-mine Appellant’s

rights and the same rights of others as out-lined pursuant te cited;

Hardin v. Straub, 490.U.S. 536, 109 S.Ct. (1998).

cd

/3 Did you present all issues listed in Ques‘uon 6 to the district court or the BAP?
. Answer yes or no: YES, ._Appellant also request leave to aliow
this case b@ reviewed on Ehe @rlglnal re@@fd w1th@ut th@ use Qf a

Priﬁﬁ'ﬁﬂog W Ay not?

L

Y ‘.].:’f:‘. - ..' .
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v

B

~ What law supports these issues on appeal? (You may refer to cases and oy
! pp ppeal’ .
statutes, but you are not required to do so.)

PLEASE REVIEW FACTS PARAGRAPHS-#2, to #8, [ON PAGE-#2, @ FACTS].

.wv'»,m»l'
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. 9th Cir. Case No. 22-35357 Page#‘g;

Other Pending Cases. Do you have any other cases pending in the court o‘f
appeals? If so, give the name and docket number of each case. P

[NojJ.

%

PRSI cmaiee e e - [ —— fim s he e w ae mee  me e

CONCLUSION

The Homorable majority opimiom of the United States Supreme Court

heldings pursuamt to, Straub v..ﬂamrdip, 490 U.S. 536, 109 S.Ct. (1998)
104 L.Ed. 2d 582, 57 USLW 4554, should be followed to the letter of

the U.S. Supreme Court's thought-out and contenplated law by this also
P : ) g y

Honorable Ninth Circuit Court of Appeals.

Previous Cases. Have you filed any previous cases that the court of appeals
" has decided? If so, give the name and docket number of each case.

[NONE].
WHEREFORE Appellant respectfully request this Honorable Ninth

~C1rcu1t Court of Appeals, honor U.S. Supreme Court Justice Steven's

'and the majoritys opinion holdings pursuant to, Straub v. Hardin, 490

‘U.S. 536, 109 s.Ct. (1998), 104 L.Ed. 2d 582, 57 USLW 4554, and send
this civil.case back to the lower court wifh instruqtioﬁS‘to allow
~needed and timely discovery.

Respectfully submitted,

Dated: June 10th, 2022.

T

)

James—T-—Burkesyr 3150501291 Pro-se

Signature , James T. Burke,Pro-se

Name japes T. Burke,Pro-se @

T C.C.F. T.C.E€.F.
19351 U.5. Hwy. 49 North N\ 19351 U.S. Huy. 49 North
'Tutw1ler, MS. 38963-5249 Tutwiler, MS. 38963-5249
[same as above] June 10th, 2022.
Address ‘ Date
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‘Westlaw.

109 S.Ct. 1998 ' Page 1
490 U.S. 536, 109 S.Ct. 1998, 104 L.Ed.2d 582, 57 USLW 4554 :

(Cite as: 490 U.S. 536, 109 S.Ct. 1998)

Supreme Court of the United States
Tyrone Victor HARDIN, Petitioner
\2 T
Dennis STRAUB.

No. 87-7023. .
Argued March 22, 1989.
Decided May 22, 1989.

Inmate brought § 1983 action alleging that
prison authorities deprived him of federa] constitu-
tional rights. The United States District Court for
the Eastern District of Michigan, dismissed com-
plaint and appeal was taken. The Court of Appeals
for the Sixth Circuit, 836 F.2d 549, in an unpub-
lished opinion, affirmed. Upon grant of certiorari,

s—amerthe United States Supreme Court Justice Stevens,
<="held that state statutes suspending limitations peri-
- ds for those under legal disability, including pris-
“ee--oners, until one year after disability has been re- -
== moved was consistent with § 1983, and thus Cin-
DRt _mate's. action was 1« not tlme barred

- Reversed and remanded.
West Headnotes
[1] Federal Courts 170B €+~>422.1

17OB Federal Courts |
"'170BVI State Laws as Rules of Decision
170BVI(C) Application to Particular Matters
170Bk422 Limitation Laws '
170Bk422.1 k. In General. Most Cited
Cases .
(Formerly 170Bk422)

Federal courts should not unravel state statute
of limitations rules unless their full application
would defeat goals of federal statute at issue.

{2] Limitation of Actions 241 €75

24]4 Limitation of Actions

e Wowols v Cnbdelar 47 F2d S¢S # 1995
(o035 3 sugherne O,

© 2013 ﬂxomson Reuters, No C1a1 to Orig. US Gov. Works.  /

|
(== (QN (I‘/\ \}Cz% LOMN\T'

\

ES /f\x@D
i"‘\Q,(.,DQ :>+*\ &“i@‘ﬁ‘ Lov

it

24111 Computation of Period of Limitation
24 11I(C) Personal Disabilities and Privileges
241k75 k. Conviction or Imprisonment for
Crime. Most Cited Cases

- State statute that suspended limitations periods
for persons under legal disability, including prison-
ers, until one year after disability has been removed
was consistent with § 1983's remedial purpose and
thus, inmate's § 1983 action was not time barred
though it had been filed after expiration of three-
year statute of limitations period for personal injury
actions. 42 US.CA. § 1983; M.CLA. §§
600.5851, 600.5851 note.

**1999 Syllabus ™

FN* The syllabus constitutes no part.of the

“opinion of the Court but has been prepared
by .the Reporter of Decisions for the con-
venience of the reader. See United States v.
Detroit Lumber Co., 200 U.S. 321, 337, 26
S.Ct. 282, 287, 50 L.Ed. 499.

*5836 In 1986, petmoner who is incarcerated in
a Michigan state prison, filed a pro se complaint
under 42 U.S.C. § 1983 alleging that prison author-
ities had deprived him of his federal constitutional
rights during 1980 and 1981. The Federal District
Court sua sponte dismissed the complaint because
it-had been filed after the expiration of Michigan's

. 3-year statutory limitations period for personal in- -

jury actions, :which is applicable in federal civil
rights actions under 42 U.S.C. § 1988 and this
Court's decisions. The Court of Appeals affirmed,
refusing to apply a Michigan statute that suspends
limitations periods for persons under a legal disab-
ility, including prisoners, until one year after the
disability has been removed.

Held: A federal court applying a state statute of
limitations to an inmate's federal civil rights action -
should give effect to the State's provision tolling
the limitations period for prisoners. The Court of

(/“\)-FL;‘(W \gﬁ\v/;\/ Qf\‘ ;S l/\”/ﬁLiO I‘VT'K,J APPENDIX-E
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" Appeals' ruling to the contrary conflicts with Board

of Regents, University of New York v. Tomanio, 446

U.S. 478, 100 S.Ct. 1790, 64 L.Ed.2d 440, which
held that limitations periods in § 1983 suits are to
be determined by reference to the appropriate state
statute of limitations and the coordinate tolling
rules, as long as the state law would not defeat the
goals of the federal law at issue. The Michigan
-tolling statute is consistent with § 1983's remedial
purpose, since some inmates may be loathe to sue
adversaries to whose daily. supervision and control
they remain subject, and even those who do file suit
may not have a fair opportunity to establish the
validity of their allegations while they are confined.
Pp. 2000-2003. -

836 F.2d 549 (C.A.6 1987) reversed and re-
manded.

STEVENS, 1., delivered the opinion for a un-
animous Court.
Douglas R Mullkoﬁ by appomtment of the Court,

488 U.S. 953, argued the cause for petitioner. With.

him on the briefs were Paul D. Reingold and Robert
F. Gillert.

Louis J. Caruso, Solicitor General of Michigan, ar-
gued’ the cause. for respondent. With him on the
brief were Frank .J. Kelley, Attorney General, and
James L. Stropkaz Assistant Attorney Genera]

*537 lustice STEVENS delivered the oplmon of
the Court. _

This case presents the question whether a fed-
_ eral court applying a state statute of limitations to
an inmate's federal civil rights action should give
effect to the State's provision tolling the limitations
period for prisoners.

Petitioner ‘is incarcerated in a Michigan state
prison. In 1986 he filed a pro se complaint pursuant

Am solitary conﬁnqment in - violation of his_federal

sponte dismissed the complaint because it had been
filed after the expiration of Michigan's 3-year stat-
utory limitations period for personal injury actions.
The Court of Appeals affirmed. 836 F.2d 549 (CA6
1987). Following its 3-day-old decision in **2000
Higley v. Michigan Department of Corrections, 835
F.2d 623 (CA6 1987), the court refused to apply a
Michigan statute that suspends limitations periods
for persons under a legal disability until one vear
after the disability has been removed. Because that
holding appeared to conflict with our decision in
Board of Regents, University of New York v. To-
manio, 446 U.S. 478, 100 S.Ct. 1790, 64 L.Ed.2d
440 (1980), we granted certiorari.™2 488 U.S.
887, 109 S.Ct. 217, 102 L.Ed.2d 209 (1988). We
NOW reverse.

FN1. The complaint alleged that petitioner
had never received a hearing on his deten-
tion, .even though an administrative regula-
tion provided:

-« ‘A_residen‘t_ shall be afforded an oppor-
tunity for. a hearing ... before being clas-
sified to administrative segergation (sic);
however, a resident may be temporarily
held in segregation status pending a
hearing 'upon order of the institution
head, or at the residents’ [sic] request.
This , period may not. exceed four (4)
weekdays.” ” Michigan Department of
Corrections - - Administrative ° Rule
791.4405, as quoted in App. 7.

Petitioner contends that the detention
without a hearing violated the Eighth
and Fourteenth Amendments to the Fed-
eral Constitution. Id, at 8. .

FN2. Since Tomanio was decided, other
Courts of Appeals considering the timeli-
ness of inmates' -§ 1983 actions regularly
,have ap_plled States tolhng provisions _to

constitutional rights™ The District Court sua

I ’

_Hughes v. Shen/ﬁ‘ of Fall szer County

Jail, 814 F.2d 532 (CAS8) (despite South

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Dakota statute's express exclusion of feder-
al civil rights suits, holds plaintiff entitled
to benefit of State's tolling provision), ap-
peal dism'd, 484 U.S. 802, 108 S.Ct. 46, 98
L.Ed.2d 10 (1987); Bailey v. Faulkner, 765
-F.2d 102 (CA7 1985) (applying Tomanio,
holds Indiana tolling statute not inconsist-
ent with § 1983's policies, though
“hopelessly archaic” given inmates' access
to federal courts); Whitson v. Baker, 755
F2d 1406 (CA11 1985) (per curiam )
(affirms State Supreme Court opinion in-
terpreting Alabama statute to toll limita-
tions period for convicted prisoners, des-
pite state court's doubt that provision ne-
cessary); Stephan v. Dowdle, 733 F.2d 642
(CA9 1984) (mentioning ZTomanio and
state-court interpretation of state law, over-
rules Circuit precedent and holds Arizona's
tolling provision applies to inmates' ac-
tions pursuant to § 1983); Turner v. Evans,
721 F.2d 341 (CAll 1983) (per curiam )
(without  discussing = Tomanio,  applies

. Georgia tolling  provision); May v. .

Enomoto, 633 F.2d 164 (CA9 1980) (citing
pre-Tomanio Circuit precedent, gives ef-
fect to California's tolling statute); Miller
v. Smith, 625 F.2d 43 (CAS 1980) (per
curiam ). (in light of Tomanio, ‘reverses
earlier ruling in same case and holds
. Texas' tolling statute applies to prisoner's
civil rights suit); Brown v. Bigger, 622
F.2d 1025 (CA10 1980) (per curiam )
(without mentioning Tomanio  applies Kan-
sas tolling provision to inmate's § 1983 suit).

*538 -[1] In enacting 42 U.S.C. § 1988 Con-
gress determined that gaps in federal civil rights
acts should be filled by state law, as long as that
law is not inconsistent with federal law.FN? See
Burnett v. Grattan, 468 U.S. 42, 47-48, 104 S.Ct.
2924, 2928-2929, 82 L.Ed.2d 36 (1984). Because
no federal statute -of limifations goyerns, federal
courts routinely measure the timeliness of federal

civil rights suits by state law. /d, at 49, 104 S.Ct.,
at 2929; Chardon v. Fumero Soto, 462 U.S. 650,
655-656, 103 S.Ct. 2611, 2615-2616, 77 L.Ed.2d 74
(1983); Johnson v. Railway Express Agency, Inc.,
421 U.S. 454, 464, 95 S.Ct. 1716, 1722, 44 L.Ed.2d
295 (1975). This tradition of borrowing analogous
limitations statutes, cf. O'Sullivan v. Felix, 233 U.S.
318, 34 S.Ct. 596, 58 L.Ed. 980 (1914), is based on
a congressional decision to defer to “the State's
judgment on the proper balance between the
policies of repose and the substantive policies of
enforcement embodied in the state cause of action.”
Wilson v. Garcia, *539 471 U.S. 261, 271, 105
S.Ct. 1938, 1944, 85 L.Ed.2d 254 (1985).F¥ “In
virtually all statutes of limitations the chronological
length of the limitation period is interrelated with
provision§ regarding tolling, revival, and questions
of application.” Johnson, supra, 421 U.S,, at 464,
95 S.Ct., at 1722. Courts thus should not unravel
state limitations rules unless their full application
would defeat the goals of the federal statute at is-
sue. See, e.g., Wilson, supra, 471 U.S., at 269, 105
S.Ct., at 1943; **2001 Chardon, supra, 462 US at
657, 103 S.Ct., at 2616:

FN3. Section 1988 provides that in the
event a federal civil rights statute is
“deficient in thé provisions necessary to
furnish suitable remedies and punish of-
fenses against law, the common law, as
modified. and changed by the constitution
and statutes of the State wherein the court
having _]urlsdlctlon of such civil or crimin-
al cause is held, so far as the same is not
inconsistent with the Constitution and laws

" of the United States, shall be extended to
and govern the said courts in the trlal and
disposition of the cause..

. FN4. Cf. Chardon V. Fumero Soto, 462
U.S. 650, 662, 103 S.Ct. 2611, 2619, 77
L.Ed.2d 74 (1983)"(“Until Congress enacts
a federal statute of limitations to govern §
1983 litigation, comparable to the statute it
ultimately enacted -to solve:the analogous

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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problems presented by borrowing state law
in federal antitrust litigation, federal courts
must continue the practice of ‘limitations
borrowing’ outlined in  Tomanio )
(footnote omitted).

These principles were invoked in Board of Re-
gents, University of New York v. Tomanio, supra, to
review a contention that a § 1983 action was barred

: L 1 toatiat Tha T
by New York's 3-year limitations statute. The Dis-

trict Court and the Court of Appeals had rejected
the defense by relying on a “federal tolling rule”
not contained among the tolling provisions the state
legislature had codified with its limitations periods.

Id, 446 U.S., at 482, 486, 100'S.Ct., at 1794, 1796.

This Court reversed. Limitations periods in § 1983
suits are to be determined by reference to the ap-
propriate “state statute of limitations and the co-
ordinate tolling rules”; New York's legislative
choices in this regard were therefore “binding rules
of law.” Id, at 484, 100 S.Ct., at 1795. Since the
State's rules did not defeat either § 1983's chief

goals of ‘compensation and deterrence FN5 or its -

subsidiary goals of uniformity and federalism,*540
the Court held that Tomanio's suit was time barred.
Id, at 488-492, 100 S.Ct., at 1797-1799.

FN5. We reiterated just last Term that

“ ‘the central objective of the Recon-
struction-Era civil rights statutes ... is to
‘ensure that individuals whose federal
constitutional or -statutory rights are
abridged may recover damages or secure
injunctive relief.” Burnett v. Grattan,
468 U.S. 42, 55, 104 S.Ct. 2924, 2932,
82 L.Ed.2d 36 (1984). Thus, § 1983
provides ‘a uniquely federal remedy
“against incursions ... upon rights secured
by the Constitution and laws of the Na-
tion,” Mitchuin v. Foster, 407 U.S. 225,
239, 92 S.Ct. 2151, 2160, 32 L.Ed.2d
705 (1972), and is to be accorded ‘a
sweep as broad as its language.” United
States v. Price, 383 U.S. 787, 801, 86

TUTTTTUSICE 115271160, T I8 LEd.2dT 267

(1966).” Felder v. Casey, 487 U.S. 131,
139, 108 S.Ct. 2302, 2307, 101 L.Ed.2d
123 (1988).

. It is undisputed that the limitations period ap-
plicable to this case is three years, as established in
Michigan's statute governing personal injury ac-
tions. ™6 See Owens v. Okure, 488 U.S. 235, 109
S.Ct. 573, 102 L.Ed.2d 594 (1989); Wilson v. Gar-
cia, supra. Since 1846, however, the Michigan Le- -
gislature has enacted provisions tolling the onset of
limitations periods for prisoners and others suffer-
ing from legal disabilities.™ The contemporary
counterpart provides: o

FN6. The pertinent Michigan limitations
_ provision states:

“The period of limitations is 3 years
after the time of the death or injury for,
all other actions to recover damages for
the death of a person, or for injury to a
person or property.” Mich.Comp.Laws
Ann. § 600.5805(8) (1987).

FN7. Limitations periods applicable to

. various “personal actions” did not begin

. accruing for “any person ... within the age.
of twenty-one years, or a married woman,
insane, imprisoned in the state prison, or
absent from_the United States” until “after.
the disability shall’ be removed.”
Mich.Rev.Stat., Tit. 26, ch. .140, § 6
(1846). Similar tolling provisions protected
“disabled” defendants "in ejectment suits
and plaintiffs in all real property “actions.
Id, Tit. 23, ch. 108, § 39; id, Tit. 26, ch.
139, § 5. ) ' ‘

“[I]f the person first entitled to make an entry
or bring an action is under 18 years of age, insane,
or imprisoned at the time the claim accrues, the per-
son or those claiming under the person shall have 1
year after the disability is removed through death or -
otherwise, to make the entry or bring the action al-

‘though ™ ‘the "period of limitations has run.”

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2. westlaw.com/print/printstream.aspx?vr=2.0&mt=Vermont&destination=atp&prf... 8/9/2013



http://web2.westlavv.com/print/printstream.aspx?vi-2.0&mt=Vermont&destination=atp&prf

109 S.Ct. 1998

Page 5 of 7

Page 5

490 U.S. 536, 109 S.Ct. 1998, 104 L.Ed.2d 582, 57 USLW 4554

T(CiteasT4907US. 536,109 STCE1998) T T T

Mich.Comp.Laws Ann. § 600.5851(1) (1987).7

FN8. Other States currently allowing some
tolling of the limitations period for prison-
ers' lawsuits include: Ala.Code § 6-2-8
(1975); Ark.Code Ann. § 16-56-116 (1987)
(if “imprisoned beyond the limits of the
state”); Cal.Civ.Proc.Code Ann. § 352

http://web2.westlaw.com/print/printstream.aspx ?vr=2.0&mt=Vermont& destination=atp&prf...

(West ~ Supp.1989);  Haw.Rev.Stat. - §
657-13 (1985) (does not apply to “actions
against the sheriff, chief of police, or other

officers”);  Idaho  Code § 5-230
(Supp.1988); Ill.Rev.Stat., ch. 110, 9
13-211 (1987) (excludes claims “against

the Illinois Department of Corrections or
any past or present employee or official of
the Department of Corrections™);
Kan.Stat. Ann. § 60-515 (1983)
(inapplicable to prisoner who “has access
to the court for purposes of bringing an ac-
tion”); Me.Rev.Stat.Ann., Tit. 14, § 853
(Supp.1988); Minn.Stat. § 541.15 (1988);
Mo .Rev.Stat, § 516.170 (1986);
Mont.Code Ann. § 27-2-401 (1987);
Neb.Rev.Stat. § 25-213 (1985);
N.D.Cent.Code § 28-01-25 (Supp.1987);
Ohio Rev.Code Ann. § 2305.16 (1981);
Ore.Rev.Stat. § 12.160 (1987);
R.IGenLaws § 9-1-19  (Supp.1988);
S.C.Code § 15-3-40 (Supp. ]988)
N 1 51 .

(Supp. 1088) (l1m1ted
to actlons by conv1ct .. against his com-

(g;?_&l)mls Stat. v . 1
Accord, D.C.Code § 12-302 (1981).

*541 Having passed this statute in 1961,
the Michigan Legislature revised it in 1972 *%2002

without altering its effect on prisoners' lawsuits. A -

legislative committee recognized:

FN9. 1961 Mich.Pub. Acts,
5851 (effective Jan. 1, 1963).

No. 236, §

@ ¢

[E]ven prisoners can bring civil actions,

though they may not be allowed to be personally
present, so it is not as necessary to provide long
periods after the removal of the disability in which
to sue as it was in the past when these disabilities
were considerably more real. Nevertheless, it was
considered better to allow a short period after the
termination of the disability in which the person un-
der the disability could bring an action.” ” Hawkins
v. Justin, 109 Mich.App. 743, 748, 311 N.W.2d
465, 467 (1981) (per curiam ), quoting committee
comment following Mich.Comp.Laws Ann. §
600.5851, p. 914 (1968).

Likewise, 1986 amendments to the provision
did not affect its applicability to prison inmates.
See historical note following Mich.Comp. Laws
Ann. § 600.5851, p. 540 (1987).

In Hawkins v. Justin, supra, the Michigan
Court of Appeals employed § 600.5851 to toll a
state-law libel action by a plaintiff who was incar-
cerated in a state correctional institution. “[T]he
purpose of the statute is to provide prisoners with
additional time to assert their legal rights,” the state
court concluded, “and this purpose could reason-
ably be based upon the fact that prisoners have re-
stricted access to the judicial system due to their
confinement.” /d,, at 748-749, 311 N.W.2d, at 467.

*542 The Court of Appeals for the Sixth Cir-
cuit nonetheless refused to apply the tolling prov1—
sion to inmates' § 1983 -suits in this case and in
Higley v. Michigan Department of Corrections, 835
F.2d 623 (1987) Although it recogmzed in Higley

that it was obllgated to apply state to]hng statutes
to § 1983 actions, as long as the result is not incon-

sistent with federal law or ‘policy,” id, at 624, the
court held that “application of a lengthy tolling
period is clearly counterproductive to sound federal
policy in attempting to deal with § 1983 claims as
promptly as practicable,” id, at 626-627.F0
Tolling is neither inconsistent with nor required by
§ 1983's goal of compensating persons whose con-
stitutional rights have been violated, the court
stated. Its result thus turned on two othier interests,
which it discussed in tandem: the settled § 1983
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