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1 Septamber 19, 2017 1 THE COURT: Members of the jury, |
2 Courtsoom No. 6C a hope you had » good evening. Dusing the
3 10:22 am. 3 overnight recess, did anybody discuss the
4 PRESENT. 4 case with anybody?
s As noled. 5 Al juror are continuing 10
8 PPN 8 ragisier in the negelive. Thank you.
4 THE COURT: Good moming, 7 The State may continue IS Case.
8 everybody. 8 MB. PUIT:  Thank you, Your Honor.
9 MR, ARMETRONG: Good maming. -4 At this irve, the State would arkor the
10 NS, PUIT: Good moming. 10 sovond stipuiation of fact, which has baen
" THE COURT: Tothe Staw, the 1" agreed upon by all partios.
{2 statue of the State's case? 12 The State of Dalewsre and the
13 MS. PUIT:  Your Honor, we indend to 13 defendant, Demian Thomes, by and through his
" Mwmmhm 14 aitomey hershry stipuiste that the defendant,
15 quhk.whdlamwllblw 15 Brandon Lacurts and Robett Johnuon were
18 matters, and enter the atipuiation of fact 16 cofrnates ot Howard R. Young Corvactionst
17 about the DOC records, than we will gt 17 Ingtitution from November 5, 2016 anfl
18 THE COURT: Allright. Mr. 18 Novembex 28, 2016
19 mmmmmm.a % Stote's Exhibits 57, 58 and 59 are
20 any, yoult cal? You don't have 1o make 20 admissibie a3 documentstion of their housing
21 that decision, of cowss, Until the Stale e within the Department of Correction, and that
22 foxts its case. 2 has been signed by oll parties.
23 MR ARMSTRONG: | can tell you now, 2 At this tima, Your Honor, we wil
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1 we have no withesses, Your Honor, sxcapt — 1 move those into evidence.
2 THE COURT. | couldn’t hear you. 4 THE COURT: Is that Joint Exhibit
3 MR, ARMSTRONG: We have no 3 or State’s Exhibit?
4 witnesses axcept i Mr. Thomas dacides o 4 MS.PUIT:  itis Stste's Extibit,
§ osiily. s Your Honot.
€ THE COURT: Excapt who? ] Your HONO!, Bt this time the State
7 MR, ARMSTRONG: if Mr. Thomas 7 recalis Detoctive Thomas Cuney.
8 decides to tesify. 8 THE COURT:  You femain under oath
9 THE COURT: Woil, we wilt have that 9 from yestarday.
10 wwmsuamubm. 10 THE WITNESS:  Yes, Your Honort.
k3! Pigace bring In the jury. 11 MS. PUIT: May | have a moment,
12 THE BAILIFF:  Yes, Your Honor. 12 Your Honor. Sorvy.
13 MS. PUIT:  Your Honor, wouid you 13 THE COURT: Yes.
14 prefer that we call Dotective Curley first or 1“4 REDIRECT EXAMINATION
1§ entar the siipulation of fact or does itnot 15 BY MS. PUIT:
16 et to the Cout? 18 Q. Thank you. Detactive Curley, as
7 THE COURT: Your decision. 17 pat of your investigation, were you able to
18 MS. PUIT:  Okay. Thank you. Just 18 determine if Damian Thomas had & paemit ©
19 so it's ciear, we will anter the stipulation 19 cany a concealed deadly waspon?
20 and then caii Detective Curley. 2 A. Howas not
21 THE COURT: Nirght 21 Q. Yeswrday you spoke about sjecton
2 (Whersupon, the jury antars he 2 of casings from & gun?
23 coutroom at 10:24 mm.} 23 A. Yes.
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sttorneys 1ots al be mindiul of Suprema
Gourt holdings on permissible things ko say
in closing arguUMents.
{Whereupan, the jury enters the
courtroom atis 1:16 a.m.)
THE COURT: Ns. Puit, the Siate may
giva its a closing argument in the cese.
MS. PAT:  Thank you, Your Hanor.
May it plense the Gourt, defense
counsel. Good moming, iadies e geriemen.
Ask aimost any parent, he or she
wil! il you that their worst nighimare is
10 have one of thair chidren gie belore thay
do. As parents, they're prepared to go
before their children. it's the natural
prograseion of ings.
You afready know thet Etta Reid had
10 live in thet aighimare becauso of that
man, and on April 14, 2015, that man shother
5on in front of her ayes. She walched as the
defendant shot her son in the teck. Her son
coRapead into the strest. She then waiched
83 he £t00d over him and shot him again. She
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They were very close. They ived together.
Etta told you on April 15, she had worked at
the Country House, whese she's work for over
30 years. She came home, want on har porch,
just wanied 0 relex.

She's sitting outside with Shannon,
when Mutt comes up, kissss her on the cheex.
Hay, ma, and &t Gown with Shannon.

Yo abvts have & video. You're able
to watch Mult leave Crest View Apartments &t
about 9:31, leaves his apartmant, walks past
the clovators, past securily, and eveniually
out the Front door.

Where does he go7 To Efta's house
to that front pouch. You see hm on the
video from Pete's perking iot, momenis after
he walks out of Crest View, right across the
strest.

Detective Curtey tostified in that
back comer, you can actusily see her porch,
go back, waich it 1f you look closely, you
can see him up on heae porch, but we don't
just know that from the vides. We don’t just
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than waichad him drag himself over to the
sida of the stract and call out to his mother
for halp.

Thsat's not ol she ssw. She also
had 1o waich that marn fles. That man, who
momants defore, had come up oo her parch,
fied right past ber efter ho shot hor son and
left him bigeding in the streat, a parenfs
worst nightmase.

Unfortunsiely, for Etva Reld, its
a nigihtmane from which she never has the
fuury of waidng up. This week and last
week, you'w heard ait the details about whet
happened the aveaing Mult shot Shannon,

You heand the defendant end Shannan
got indo @ vertial ssgument. The defendent
went home, got his gun, came back and ended
that argument on his own ferms.

How do you &l know what happened
on the 27t Steet back on April 20157 You
know thet Ette and Shannon ivad stthat seme
nouse on 27th Stest for aimost 18 yoars.
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WS H DR -

know that from Etts. We know from & from
Taye Cassidy. She aays she e across the
street. She's inown Ette and Shannon most of
her fife. She stayed home thet night. She
had & headache, a migraine, while her
roomimats, Star, went out.

She says when she's leaving, Star
is leaving. Taye iooks outside, and Mult is
over there on the porch. Ette, video, Taye.

We also know that when Shannon Is
on the porch, he's texting with his
giriiriend, Sarah Broadnax, heard from her on
the stand. She told you, they were having 2
disagresment bacause Shannon wanind 10 see
his now baby, Sarish. She had falen asleap
and hadn't brought him over. She telie you
that she's on the porch — she's not on the
porch, that she's on the phone. Shannon is
eggravaied. She can hear somebody in the
background.

She hears Shannon say 10 that
parson, | goita wony about my deugtier gt
now. Shannon bushes Mutt off, and he isaves.

31
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That's what Efta telis you. They hawve s bit

of a dissgreomunt, snd he laaves. How dowe
imow ho leaves? Because you sae him on
videc. You sae him from the Peie's Puzza
wideo.

About three minutes sfier he's
watked up onto har poreh, he now walla back.
Where does he walk back? To Crost View. How
do we inow? It's on video.

Just at sbout 9:36, Mutt 8 waking
through the front doors of Crest View, top
loft-harid comor. He walks in. You can now
209 him In the bottony feft cormer. | want
you 10 focus on the botiom right.  Hamds over
something 10 the sacurity guard, signs him
in

Ladies and genBemen, you look &t
that video closaly. You can see the securily
guaerd signing him in on the sign-in sheat
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Pata's.

How alge do we inow he's out there?
Taye dossn't just put him out ihase when she
6008 — when her frisnd are lsaving. She
2i80 says sho 8008 him out thom amguing with
Mutt later ~ | mean, with Shannon lster.

What happens when they come back?
We know that they start arguing agein. Ette
iells you. Voices sre raised. Shannon's
hands are in the air. They are angey.

Ehennon says, | ain't got nothing for you.

We can o right now. Taye says she can heer
Mutt and Shensnion arguing, arms are up waving
in the air. Shannon says somathing about
coming up short.

Heerd all the lasimony, Mut
wanted some drugs. He's alweys coming up
short. Shannon dide’t have it and didn't
have time for him right then.

20 When ha's 208 to Qat his 1D back, he joits 20 He's in & fight with bis

21 for the door. He is he now sbie to go 21 girtfriend, Ssrah, wanis 1o sce his behy.

22 through the open doors, up through the rght, 7 Wanfts him & back off.

23 up again in the rght-hand comer, pastihe 23 They wallk off the porch. They are
33 38

1 slevaior 4oors, to Siett Mayo's aparimant, 1 walking up 27th, on the sidews neer 27th —

2 Number 101. 2 an 27t near Moore. They are moving westward

3 How do we know? Because we soe him 3 up the street.

4 onvideo. 4 Etls, Tays and Monique all point

5 Right-hand bax, 3:37. he knocks cn 5 that Mutt and Shannon ere in the vicinity of

[ the door. He gaine entry about 9:37:27. How -] the corner of Noore and 27th Street. All

7 long ia he In there? About 30 saconds. How 7 thiee of them can say what is happening from

8 do we know? If's on viieo. 8 their various positions because of the

[ Thirty seconde, long enough for him 9 fighting out thare on the sireet,

10 o walk in, grab g gun and walk back out. 10 specitcally thay refersnce the street ight

" Here he is leving et 9:38, back past the 11 over 27th and Moore,

12 olevators, back past sacurity, back out that 12 Detactive Curiey toils you he's out

13 front door. How do we know that he's up 13 thare momerits afier & happens, and he's sbie

14 thae again? We saw him on video. You #iso 14 10 look from Markat to Tatnall, not %0 Moore.

15 00 the sign-n sheet. 9:36, lsaves at 9:38. 15 not that cutolf street or however we referred

16 Pay attention o the securily 18 10 it, the sirset that intesects whare

17 guard. Like | said before, you will see him 7 evarything happans, the next street up he can

18 sign him out. Puts his giasses back on, 18 08

] signs him out. 9 By all accounts, Mutt starts to

220 Whare does he go?7 Elte talis your. 2 wak away from ~ Shannon starts to wak awey

21 He comes back, comes back 1o her house o 21 from Mutt. What happens next? Muit shools

2 amue with Shannon. How do we know? Elta =2 him. Taye says she can see him reach into

n tails you, and its on video. Right past <3 his walstband for his gun, pulls i out,
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exiends his anm. Taye asys he extonds his
arm. Ets says he extends his arm. Both
hear the gun go off. Eila sees smoke from
the gun. Teye says she soes & muzxie flash.
Shannon falis 1o the ground.

Al that point, Taye runs from the
window where the's watching, screaming
Shannon was shot. She doosn't see what
happens afler that because she's ruaning
cownstairs. She's aimotionsl. Shu dowsivt
see anything untll she get back dowrwiaire.
Shannon Reid Is on the ground dying.

Elts wiis you what she saw. She
seos Mult stand over him and fire again.

Mult stancs over iWm, over Shannon, and
fires.

How do we know how many shots are
firad? Bocause look, Taye seys she hoars two
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auiopsy.

what happens aftar he's shot? We
know that Shannon was able 1o dmg himself
back over in front of housa number five,
where he collapsad In the street. Etta tells
you that's where he is whan he's screaming,
asking for her heip and saylng call 511, cali
§11. That's where Taye sees him laying in
the sireet when she get Back down from — o
hor doot.

Thats not ait. It's not just Taye
and Etia. It's where Officor Brown sees him
when he gets there, whers he chalks his body
in front of the house.

Now, hafius aid yuntiomen, the
Ststa anticinaies Mr. Armatrong is going o
discuss the inconsistendies ia Eite, Taye anc
Nonigue's statements, talk about the

before she goas away. Eitx says she hears inconsistencies in the distance of how fer
three. Winesses hear ditferent amounts. they were and whore exactly they wore in the
We know Nutt fred four imes. How stroet.
0 we know that? You know he fires four Ha's going to tak to you about
times, and he sirkes Shannon twice. We know Monique. Monique was emphatic that she was
74 38
1 it You can'tsee that. That is the cime 1 out thera. You heand Mr. Amsrong question
2 scone. If you look hers, you can see i 2 her about her time at Haze! D. Piant Conter.
3 That is the crime scene sketch which is in 3 You sm going to be instrucied that
4 svidence. 4 you will be the sole judges of the
s And Officer Nagowski talked about 5 cradbifty In this case. Judge Cooch is
-] doing that crime schaen sieich, and he wikad ] going %o resd o you instruciions. He's alto
14 about finding four casings, the ouler part H going 10 give YOU Copies of thoss
8 that covers the projectile. ‘Four shot sre 8 instructions. You will see that instruction.
8 fwred. One, two, theoe, four. ] K3 your job ta judge the
10 We inow that Mutt struck him ivice 10 credibiity. You give craiit where you
11 trom Dr. Colins. Dr. Golins talked o you 1 chooss, and i you bolieve Monique, how
12 about how the buliets enterad Deshannon's 12 you've heans four people ssy that Mut shat
13 body. The first bullst enared Shannon's 13 Shannon, but if you aren't sure she was
14 vaar ond and exited through the front of his 14 there, it dossn't matier because there's
1% ponis. The second bufiet, Dr. Coliine 15 still thres peopie teliing you that Mutt shot
16 osifiad he dosan't know what shot came 18 Shannon: Ette, Taye and Mutt, Swough
17 firsl. That's just how he numbered Rin his 17 Brandon Lacurts.
18 rapoit. 18 You will get the inconsiciancies
19 The second builet emenad his back, 19 that Mr. Armetrong i going to talk t0 you
bo} fravaiad through his body and became lodged < s} sbaut. | want you take a siep back and look
21 i his Ghust, causing massive demage fo hic Faj at the big pichure. They are ail aling You
2 internal organs. The projectile that was 2 the same siory. Thay are ol tsll you that
23 100ged in his Ghest wes recovered during his n Mutt shat Shannon out at the comer of 27th N

Wé



ond Moo on April 15, 2018,

tthet If you walk out of the store without

1 1
2 Etia Reid talis you he's aut there. 2 paying, ¥'s going s go off bacsse i's
3 Sarah Broadnax tells you there's an argument. 3 expensive because it's mal. it's the kind
4 Wea've got aumercus videos from Crast View and 4 that's actually made fram the hide of an
& Peto's, whare he's walking back and forth, H animat.
8 Leantaye Cassidy puts him out thers, 8 You go shopping for one of those
7 consisient. 7 {ackets, and you are ipoking through the
8 Lat's ioak 2t what they are 8 racks. Every single one of those jackets has
9 consistent shout.  April 14, 2015, Its dark 8 the szme blamish on the lett sieeve. Every
1o outsicle. Nobody is contesting that it's dark 10 one has a litie circle on the lofl sleeve.
" outside. ts aimaet 10:00 ot night. " Thay are ail consistont,
12 Shannon ia on his phone distracted by another 12 What does that tel you? H tolls
13 conhversation. Mutt and Shannon get into an 13 You thoee jackats are fake. They are not
14 argument. They are reising their voices. “ resi leather. Each jacket would be a iile
15 Shannon is reising his hands in the ak. The % bRt difforent because ey iy 1ol made in
18 wrgumerd is over drugs and maney. All these % some shop whers if's one thing aller the
17 people are tefling you this. They cany on ” other. They are resl leather made from thet
18 thelr srgument in front of number five on 18 animal.
18 27t Sireat, naar a sirest ight st the 18 Those inconsistancies, isdies and
2 comer of Moors. 20 gentiomen, are the marks of the authenticity,
21 Shannon is closest to Moors, and 21 Just ke in this case.
22 Mutt Is behind him. Shannon goes to walk 22 Just ke we have here, our
23 away. Mult extends his arm. Mutt shools ;3 witneseos 2 viewing thinge from difforent

41 43
1 him. They all hear the shots. They either 1 angles, different perspectives.
2 sae a flash or smoke from the gun. Shannen 2 You ssw that map up there. First,
3 faks to the ground. Shannon crawis or drags 3 you saw how hard it is % use that map.
4 himse¥ back in front of numbar five. Thets 4 Defactive Cudiey, Datective Puit, myself,
] what they 8f you. All of these people have 5 Etta, Taye, Monique, nobody had an oasy time
[ seen something horrific, something that was ] with that map. There's imes wheve they put
7 sutiden, something thet was upsstiing, 7 things in differvet spots.
8 happenod quickly. ] Let's say you ke the farthest
8 Their viewpoinis a1 il different. ) spot that Etts puts him and the tsrthest spot
10 Eta s standing on his porch. Tays is up & 0 hat Taye pigs him, That's still on that
11 har houss. Monique is down the streat. They 11 sirest corner, iadias and gentieman. We
12 8l had differant perepaciives. 12 don't just have Etta, Taye and Monique heve,
13 is i surprising 4 you that 13 what thay saw and what they old you, we have
14 there's minor inconsistencies? What € alt 14 what the defendent toid you happensd,
15 three of them had golten up thera and said 15 Mutt told you he got into an
18 the same axact thing, no inconsistencies, 16 argument with Shannon ovar mongy and drugs,
17 parroting one anothar. Whars would that ad, 17 wont home, got his gun, shot Shannon. He
18 you? 18 toid you that theough Brandon Lacurts.
19 Think of it this way. imagine you 18 You know that Brandon and Mult were
20 are going 10 8 siore 10 buy & jeather jecket, 20 colimeaica. There's recorde in svidence and s
21 Macy's. Nordstrom, your choice, your store. 21 stipulation of fact that they shared 3 coll
2 And Tm taling sbout & resl leaiher jacket, 2 at Howard Young.
23 the expensive kind. the kind wilh the tag on 23 Brandon tokd you Mutt told him
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sbout the murder, and thet Brandon was
wiling 0 come in here and testify. Healso
old you he wasn't offered & thing in tivs
288 1D COMS in here — axcuse Mo, not in
thi trial. His cooperation sgeeement, his
ples agreemaent, his subsatential assistance
motion, they ane el in svidence. Go Jook st
State submits fo you there is no
whane n any of those docurnents thatitis
discussad anything about this case. twes
ahout Dominic Deicampo, not about Damian
Thomas. He got nathing for caming ia here.
He wasz given thet substantiel aseistance back
in Fabruary of 2017. Look st the ames. His
ulicnniy, Pele Veith, cama in hare and 1old
you itwas over in February Dainctive
Curlay dossn't ialk 10 him until May. He's
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ieft, wont back and got his gun and shot him.
Hae says he doesn't even know the guy's name.

The polios report that was read
into the record, here's what it esys: The
witness knows the suspact by ths nickname,
Mult, and described him as a short black
male, dark complexion in his lste 308 wearing
ah oversized hooded dark cuet and dark pants.
The witness expiained hat the victim and the
suspect walked oft he potch and sgpuerad 10
be ready o fisthght when the suspect took
out 2 handgun from his coat and began
shooling af the victim,

Whem does it say he left and went
back and got his gun? Look at kagain.
Where does it say &7 It doosr't Brandon
didn't rgud that report. Come on. e s
26-year-okd kid, who is 135 pounds sosking

19 not aven in jell anymone, 19 wet in prison, with two other guys in his

20 r've aiveady toid you It's up to 20 cell. He id you he's nervous, and he's

21 you to determine the credibiity of the 21 scared. Do you think ha's going tvough his

22 peopie who 100k that witness stand and told 2 shuff to find &7 No.

23 youl what happened. 23 Bacause even if he did even f he
45 47

1 Why dii Brandon toll you he was 1 road that police roport, the facts that he

2 doing #7 Not bacause he was offerad 2 {oid you aran'tin there, They are not

3 snything. Because he tid you he wanted to 3 there. He knows & because Mutt tokd him.

4 do the right thing_. Ha told you ha's been 4 Ladies and gentiernen, the defandant

§ clean and sober since Februaty of 2017. He 5 hae been chamged in this case with Murder in

[ said & was important tohim. in fact, | ] the First Dagree. You are going to, as tve

T will surmmit 1o you he said, 's everything 7 already ki you, Ssten to Judge Cooch reed

8 like important in Ble. He was proud of &, 8 you a lot of jisty instructions. He's going

9 and | submit to you when ha starts to tatk 9 to instruct you about Murder First. He's

10 sbout it, he teers up on the stend. Thal's 10 geing to lefl you that in order 1 be Tound

11 how much it meana to him. He's making smends 11 guilty of Murder in the First Degree, Mutt

12 in his lile by coming in here and doing the 12 must have intentionally cauced the desth of

13 right thing, nat bacause anybody has given 3 sncther person. Cause, give it its common

14 him anything. 14 mesning. Brings about fhe pereon's death.

15 On cross-gamingtion, delense 15 But for those shots, Shannon is st aive.

18 counssl infarred that the reason Brandon 16 Mutfs conscious objoct or purpose is o

17 knows sbout what happenad is because he went 17 cause the death of Deshannon Reld. ts

18 grough Mut’s st while thay were in 18 intentional. Shoots fim once, waks up,

10 prison. They read to you 8 police neport 16 shoots him again. its intentional. Its

0 thet says what happensd. 20 not reckiass.

21 Now | want 10 you to go beck snd 21 Judge Cooch is going o instruct

22 remember what Brandlon says. Brandon says 22 you on Murder i the Second Degres ard

23 they got into en argument over druge. Mult 23 Mamiaughier. What's the difference betveen

i oot
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those iwo cherges and Murdes First, state of
mind. You can naver know what's insido
someone’s head. You have to summise that by
the evidence that was presenisd to you in
this courfroom.

infentional versus reckiess. Was
his behavior reckiess when he shot him? A
person acis recidessly with mspect io
cauing snother’s death when the person was
swars of, conaciously disregarded 8
subgtanthel wnd unjlatifiadie risk that deet
wouid result. Is & rackiess for him o go
over, stand over and shoot him? State
submits 10 you if's not. He pulled out that
gun, shat him, intended 1o ki him.

He's also been chiargud wilh
Possession of g Firearm: Duting the Commission
of a Felony. What does that mean? if's
profty self explanatory. He vead the firsem
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taxt messages that Siett sent 1o Mutt the day
after the hotmicide snd two days afier the
homicide. | will read you some of those text
messages.

Can i come? Cal me. ! iove you.
50 | won't see you no more? | iove you.
Pisase ool me. ' hurting bad. Siop
thinking about yourseff.

On April 18, two days afier the
murder, 5o I'm jost. Love you snywey.
Goodbys. Can you comn homa pleess. I'm the
one there for you. Say something. I'm
sitiing here crying. You don't care. Calt
me. Excume nvy language, but that's reel
Ffucked up how you are dong rme. Now | 308
how you reslly feal. Good huck.

Ladies and gentiemen. she is
begging him, begging hirn, alther get back in
touch with me or take me with you. Why?

that he possessod to kil Shannon. He's also Bocauss he's gone. Why is he gone? Bacause
besn charged with Cairying 8 Concasied Deedly he just &illed Shonnon Reid, aad he picked wp
Weaspon. You heard from Delective Curley he ard ook off.
gid not have & pennit. Ho was not lcensed The Siata fiss the burden of proof
49 51
1 10 cany & conceaiad deadly weapon. He had 1 in this cass. We'ra charged with proving
2 that gun that he used 10 kit Mutt. {mean, 2 that Muit shot Shannon beyond a ressonsbie
3 to kB Shannon. 3 doubl.
4 When you go back inlo that room, 4 What doos beyond a reasonable doubt
5 you get 1o taik sbout the cuse, and you read 5 maen? Again, | will sand you the jury
[ the inatructions. You will be instructed 8 instructions becsuse Judge Cooch is going
7 that you get to consider the dofendent's 7 tail you therp are few ihings in this world
8 fight. 8 that we know with absolute cerntainty.
] Judge Cooch wil say o you that -} Therefore, the law doas not require proof
10 evidence of fight is agmissbie in a 0 that overcomos avery possihle doubt. Proot
" criminal case 8s & ckcumstance tending o 11 beyord a reasonable doutt is proof that
12 show identity and consciousness of guit. 12 lsaves you fimaly convinced of the
13 What evidence do we have of fight? 13 defendent's guil.
14 Detecive Cuney wid you ho had warrents out 1“4 Ladies and gentiomen, the State
185 for his atrest on April 16, 2015. They 15 submits that you've heard the evidence. We
16 couldn’t fincd him. They don't find him unti 16 will aek you to come back and retum &
17 July 2018. Not here, not in Delaware, with 7 vendict of gulty If you are firmly convinced
18 his girfriend 17 years, bt in Chesry HiL, 18 of the cefendant's guiRt in the charges of
19 in Jorsgy. And when he's found, he tells 19 Morder First, Possession of a Firearm During
20 Officar Johastone he's wanisd in Delaware for 2 the Commission of a Felony, and Canrying &
21 murder. He 1ok off. There was fight Py Concoaled Deadly Weapon. Thank you,
2 - How else do we know? Siett Mayo's 2 THE COURT:  Mr. Armsirong.
23 23 MR. ARMSTRONG: Two things, Your

phone records. Detactive Cuciey read those
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get the DNA, didntdo it

) The cose against Damian Thomas.
This is what it boills Gown 0. The death of
Deshennon Reid. The death of any man is
tragic, and the dasth of any man is wrong.

Instructions.
Ploase taim out the ry.
(Whemupon, the jury edis the
courtroom ot 12.57 p.m.}
THE COURT:  Gounsel, ) have been

1
2
3
4
5
You've got Etts Reld. You've got ] trying to finaiize the Mansiaughter
Ms. Cassidy. You've got Monique Pruden. 7 instruction that has the two allemative
You've got Brandon Lacurts. You've got video 8 options, and thet hasn quite been finished
evidenca. You've got the physical evidence. o yot. i will bring down 8 copy at this recess
And this entira weil is supposed 1o lasd you 0 for you.
10 Damian Thomes, " {(Whermupon, a recess is taken }
12 That is the State’s case summed up 12 THE COURT: ' stit wosking on
12 right there. The problem is the video 3 the Manslaughtor instruction.
14 evidenos is totelly inconciusive. The video 14 Flosee bring in the jury.
16 does not record the key moments. The 1% is the Stale reucy?
18 physical svidence is not there, nathing 1% ME. PUIT:  Can | approach Count
17 finking Damian Thomas fo that. ” staff for a moment?
18 Monique Pruden, we can toss her out 18 THE COURY: Yes.
19 of thers. We know where she was. We juat 1% {Whereupon, the jury enters the
20 don’t know why she said what she said and got 220 courtroom at 1:18 p.m.)
21 up on that stand and did what she did. 21 MS.PUIT: May | have 8 moment,
2 Brandon Lacuris, the deal makar, 2 Your Honor.
23 goas away beczuse he read the eports. He 23 THE COURT: Yee.
89 ot
1 ot his deal, and bhe fait il ha had 1o give 1 MS. PUIT: May | procaed?
2 them thelr pound of flesh. 2 THE COURT: Yes. You may pive the
3 Efta Reid. we have & grieving 3 State's rebutial angument in the case.
4 mother. We have a grieving mother, but st 4 MS. PUIT.  Thank you
5 the story shoukd be consistent  Her story [ Ladios and gantlernen, good
6 should maich the evidence. ] afamoon. | will ¥y 10 be brief. and |
7 And we have Nis. Cassidy, a friend 7 will vy and address things in a coherent
8 of the viclim, didn't give a statement for 8 manner.
8 w0 yaars end still just could nat get the ] This is our opportunity o rebut
10 focts right. 10 what Mr. Armstrang said, and | have &
11 S0 now what do we have left?? The " tendency to go all other piace. | wil try
12 death of Deshannon Reid and Demien Thomeas 12 my best fo stay on track here with you.
13 with nc tnk, in the lagel ferms neuais. No 13 Nir. Armnetrong just showed yois a
14 noxus, and all we're et with is the doath 14 slide that says the scene of the shooting was
15 of Damizn Thomas, a whole bunch of questions, 15 valy dark, and that gete you reasonsble
18 & whole bunch of reasonadie doubt. 3 whols 16 doubt.
17 bunch of unanawared questions, a who'e bunch 17 You have this pichure up here,
18 of inconsistent and confiicting iestimony. 18 right. Defense 5 was up heve all during M,
19 What are we left with? Nothing. 19 Armatrong’s closing and Defense 8. You guys
20 Thawk you. x %00 those?
21 THE COURT: We can take @ short 21 That's not the crime scene. Take &
n siroich treek before we hear rebuttal 2 look. Thats Pale's plzza. That's not the
23 angument from the Stete aad then jury 3 crime scane at 27th and Moare with the street
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light over top.

Sir. Armstrong also showad you 8
much clearer vergion of the crime scens
ekatch, Staie's Exhibit 23. Talked sbout
sholt casings, e four sheli casings and
smys there's no evidence & comes from the
sama gun. We don' have the gun. Okay.
I¥'s not thare, We have four shell casings
on the ground.

He says those four shali casings
conflict with the winscses® stortes, and he
ghves you 8 pink fine —1 think R was
pink — sbout where the sheli casings would
fall. He says here. Who says that? Who
said that? Who said that's where they wouid
falt?

Detactive Curley got up on that
stand and toid you that shell casings eject
to the rght, to e right. He can't sl

© W~ O s NS

daIdcreniad

the pictures. She didnt 1D him hen beceues
it wannt worldng.

Mr. Armstrong says 10 you that i
is without a daubt thet Monique Pruden was in
jaB. § think he writes jsii up there five
or sixtimes. She's emphatic. She sits up
thare. Sha's there. The Siate submits 1
yous, the record says she's ot Hazel D. Plant,
not jail, Hezel D. Plant.

MR, ARMSTRONG: Your Honor, ey we
approach?

THE COURY: Yes

MR. ARMSTRONG: Objection at
sidebar.

{Whereupon, the following

discussion is hoki ot sidebar:

MR ARMSTRONG: Al this the point,

the Stake is trying to insinuate that Hazel

20 you how far. He can't 1ol you ¥ one wouki 20 D. Plantis not ajeil. tachuslyisa
24 ejoct a foot, one would eject two. Fal jail housed at WCI. That is total
2 it's a streel. Shell creings are » misreprasantation of the facts.
23 motal. Maybe they bounce. 23 THE COURT: Ms. Pull.
95
1 The State submits © you hat the 1 MS. PUIT: May | collect one of the
4 ime scene is congisiont with the withesses' 2 defense oxhibis?
3 tastimony, not mconsistant. 3 THECOURT: Yes.
4 Etta Reid, you hoard from Etia 4 MS. PUIT:  Thank you. YourHonor,
L] Reid. You got1c see her lestify, ssw har 5 'm ceferring to Defense Exhibit 17 that
8 take the stand. Gaing 1 il you this more 8 Mr. - | think it was Nir. Armstrong, put into
? than once in my rebuttal, & is your 7 avidance, wheve it says hat Ris a
8 racoloction of the svidence that holds, not 8 fadly.fntmmdh
8 what M. Armsirong just got up here and id 0 Kind with & work ralesss component.
10 you during his closing and not what Im going 10 THE COURT: s the State
11 me,MyMMbdm " mmnmm,mm
12 svidence. 12 was out on work release or was at iberty or
3 He saii Ms. Raid didnt 10 the 13 not in @ custodial saction?
14 defendant in 2015. Go back to Detective 1 MS. PUIT: | think the answer is no
16 Curley’s tostimony. Datective Curley tells 15 one knows. | think we can argue they put
] mmmmmuamamm 18 into evidence it's 3 work releasa facilily.
i7 Potics Station. She says its Mutt Hyou 17 THE COURT: 1 inow defanse put that
18 remember, he atood up there — he sat wp 13 into svidence, but doos the State believe
19 thore and eaid our eqUIDMENt WasA't working. 19 that she was st ibety in some fashion on
20 Rermember, works for the City, stuff happens. 20 Apri 14, 20177
21 Hic squipment wasn't working. 21 NIS. PUIT: 1 do not know.
2 So what did he do? Ha waited untll » THE COURT:. Wek, | think s the
23 ha got back up. Ho weni 4o the hospitsl wih H 23 Staig’s — the Stade is in control of the —

pLi
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Depariment of Corrections. | dont think the
Siate should be permitted o suggeet, just
becsuse this documant was put into evidence,
R was perilally & work seleese facilty,
which probabily is -

MS. PUIT:  Your Honot, sony tn
interrupt.

THE COURT: Go ahead.

MS. PUIT.  On cross-axasmination

PRI ALE o s N -

Your Honor?

THE COURT. Yes.

Ns. Puit,
i M3. PUIT:  Your Honor, | think we
made & racord that we disagree. |
undenstand, and | wil move on,

MR ARMSTRONG: Aciuslly, Yous
Honor, hat's not encugh. | think the recond
should be corecied. We objacted. She hes

said she hes @ job ot Doels on Miler Road in said hat she wae not in jail; she was at

Aptl of 2015, Hazel D. Plant, which lsads the jury io
12 . THE COURT: What hae the Siate beliove she 3 not in jail. Thet needs 16 be
13 foundt out from the Department of Correction anrmactad, Your Honor,
14 83 {0 whore she was on April 147 1 ask the Court i malos that
13 MS. PUIT: { do nothave en snswer. cofraction thet | lezsi D. Ment is & feciity
16 A | know is thit she was st Hazei D, Piant, 16 of the Dapartment of Corraction.
17 and | don't have a defiritive answer. Thats 17 THE COURT: Ms. Puit.
18 what we were ¥rying to get, and | can't get 18 MS. PUIT: | disagmee, Your Honor.
10 it 18 THE COURT: Wall, then | tink the
20 MR. ARMSTRONG: Thatisa level V 20 State should have put on some evidencs that
21 faciily, Your Honor. The Stale is now ' 21 she was in the work reloase program or had
22 saying thetit's not s & prison. 2 the sbility to leave, other than this
23 THE COURT: | think just because 23 document, | have o find the question

97 99

1 that documant was put into evidence and 1 because the: State never argued untl right
2 suggests that it can be a work relesse 2 now In rebuttal, there wes & thaomtical
3 mumumm.m 3 opportunity of her 1 not have been at Haze!
4 ust because personnel at the Department of 4 0. Plant.
5 Correction woren't there in the last couple 5 'm going % instruct the jury that
8 of days, when this 24 hours simost when ths 8 Hazel D. Plant is a sacure fecilly because |
7 came to ight, 1 don't think the Staje should ? think & was incumbent on the State, having
a8 be able o suggest thet she might have beoa ] " caliod her 3 & witness, found out the fact
8 abis to lnave without afSmmative proof, 9 1t did, to have shown one way of the other
10 given the seriousness of this thet the 10 that she was in the custociiel skuation st
11 defendant — { think s staled another way, 11 Hazei D. Plant or not.
12 1 think the State is bound by the weight of 12 So 'm going ® instruct the jury
13 the facls developing thic casa, that she was 13 that for the background facts, Hazel D. Plant
14 in peison on April 14, and I'n Just golag to 14 isa, infact, ajail.
15 preciude the Stale from arguing to the 15 MS. PUIT:  Undersiood.
16 con¥rary. 16 MR. ARMSTRONG: Thank you.
17 The State ia the one on this ! 7 {Whereupon, the discuseion at
i8 important issus hat should be abie 1 ted 18 sidabar concludas.)
19 the Court whether o not she was in prison. 19 ...
2 K you say you can't kol that one way or the 20 THE COURT: Meambers of the jury, |
21 other, 'm not going to silow an srgument io 21 instruct you that Hazel D. Plant faciiity s
x the conirary. 2 & jmil.
23 NS. PUIT: May! hgve a moment, 23 You may centinus, Me. Puit

AT
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MS.PUIT:  Thank you, Your Honor.
Lef's 9o back and refer to the
lighting outsida. it's your job o listen to
the evidence and lelon to the record thats
in front of you.
Not & singles porson has tesiffied
that it was 00 dark out there for them 1o
ses what was going on. Every single parson
who took the stend got up and said they could
ses. That's the evidence i front of yau.
Ladias and genflomen, you'va seen
thic video quite & Tow imes, and I'm sofry,
Hut | am going 1o show & 10 you one more
fime because Nir. Armatrong said on tis
closing that the kay pleces of evidence are

Badvae~oosun

-t
(73

14

102
Anmatrong toid you use your common senea. {
beg you o do the same. -

(Whereupon, the viieo s played.)

MS. PUIT:  Where did he go sfier he
shot Shannon? We don't know. We know he
took ofl. Onthe 1un for over a year.

've skeady toki you that you are
m»umwmmwm
means, how you csn considar that fight.

s admissibia 10 show: One, identily, st
twe, consciousness of guill.

Becouse, agsin, ladies and
QENemen, Use YOU COMITNON SO1180. The dude
Mywaoonhvldaoﬂdmmu
m.amm,swm.mmmm

15
18 missing. 18 St shol him? Come on.
17 Tha Stats i going 10 show you 17 Because Taye Cassily puts him on
18 thres hours ~ not tivee hours — three 18 this part of street and Etta Reid puts him
1% miauies of video that we have collected that 19 Sen fest over hare on the other part? Come
20 show Mr. Thomas waking back and forth from 20 on. Common sense, ladies and gentlemen, and
24 the crime scona. 21 mmmum‘muw
2 1 it unforiunste that part of the 22 heppenad, You have most of it on video.
23 video of from Pele’s is notthere? Suee is. 23 Brandon Lacuets, | taked 1o you

101 103

1 Detactive Puil 1oid you that. He saki he 1 about him in my closing. You got 10 ses him
2 went back through; he countad aii the skips; 2 inatily. waummm.
3 he watched hours of video 1o iy and find It 3 Does that guy sound 0 you — you guys
4 umw.uwnmhmt & stensd 10 hm answer. | submit to you he
5 That's not ail the evidenca that s suid, 'm sorty. He fumbies. He's nervous.
-] ywhavom-thommghtnp.mht 8 Net only bacause Ne’s nervous up there. He's
7 The witnesses tell you. 7 nervous in jeil.
8 1 am going to ask for S0me help 8 1s he going to risk reading through
-] from toy cocounsel for 3 moment. 8 Mwmmm
10 Ladles and gentiernan, | am sbout to 10 Let's be crazy for & second and presume tat
11 mmmmmmm. it when he says, yes, he read his discovery.
12 without it slopping and going From onoe, but = 12 then how doss he know he laft the soena, went
13 consistent imefine of Damisn Thomas from 3 back and got 2 gun and came back? Because
14 9:34, when he jeaves, then walks out of Crest “ thut's not how he knows. He doesn't know
15 m,mmummnm.ms 15 thatway. He knows because Muft is taking
18 m.mmmmmmw 18 about It in prison.  Don't overiook that
14 gets spiton, goes back, goes back into his 17 fact. Don't. Without that, rothing in the
18 mmaommmmbw- 18 record hae thet He doesn’t know it unleos
10 gm.nﬁ:wtmmmmm 19 Matt tells him.
20 stest You are going to watch that 20 One more thing about Wy, Lacurts.
2 avidencs. ! 2 You've got records. It shows that thase two
22 Yimats the argument? That sfter z were celimaies unii November 28, 2016.
2 akt that, hat somebody else 6id it? Mr. ¥ <] You'tt think back to lest weok when

p250
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Nir. Lacurts was on the siand and his ictier
to his attorney, Mr. Veith, went in,
postmeariad his iolier 1o November 30. Two
deys afler, he's no ionger celimates With the
guy who made him nervous, Thats when he has
the nerve 10 then weite the iatter, talk
about Ma. Cassidy.

AGain, your recoliection of the
evidence is what's important in this case.

The State submits 1o you that when
Star took the stand, she was askad aboutt the
raske up of her room, and she ssys the TVis
over heve, biah, blsh, bish, there's nothing
in front of the windows, and Mr. Armstrong
3aye, Why did you say thers's nothing in
front of the windows? Because there's
nothing in front of windows. Not bacause she
telked to Yayo. Because there’s nothing in
front of the windows..

W ;M NS WDN -
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1 want o thank you for your time
and for your patience during trial. | went
fo fouch on ons more thing before the judge
will instruct you and oflow you o go ©
dolberais.
The jxige & going to give you one
other instruclion reganding conficts in
fectimony. If you go back there and you
belleve thert's conficts in lestimony, read
the instructions.

¥ you find the tesiimony to be
conflicting by rsasons of inconsisiency, t's
your duty to reconciie &, if ressonably
possible, 80 as to malke one hermonious story
ofkak

The Siads submite 1 you we
provided you with a harmonious story of it
all. Take a step back, ook st the big
picture.

20 Again, ¥s your rocoliection that 20 We wili ask that ¥ you are firmly

21 controis. 21 convinoed of the defendent's guill, that you

2 Taye didn't answar the door when 2 find him guilly of the chamges of Murder

23 Corporal Brown knacked on her door. 28 First Dogree, Posssssion of a Fireann During
108 107

1 Do you know anyone who has ever 1 the Commission of a Feloay and Carrying 8

2 been in their houss, doessT’t anewer the door 2 Concealed Deadly Weapon.

3 when scmebody knocks? Maybe they are in the 3 Thank you again for your time.

4 bathroom. Maybe they are on the phone with 4 THE COURT. Wilthe baliff iake

5 Star. 5 the jury out for what should be the final

8 Right, moments after this happens, 6 recess in this trisl for about fve rsirvutes.

7 Tays cails Star. Star tells you she's upset. 7 Pioase take out the jury.

8 t can't sven understang what sho's saying. 8 (Whaveupon, the jury exit the

9 What does she say? Sha's 80 upest. What § courtroom at 1:38 p.m.)

10 does che say moments afler? Mult shot 10 THE COURT: Can the balliif give

11 Shannon, one time. 11 one sat of jury instructions 0 ssch side,

12 Dsys ister, Detaciive Curtey is out 12 and please nole how f've done the

13 on the street checking on Etts Reid. What 13 Mansiasughier instruction. Pve made some

14 does Tayo toll him, Mult shot Skannon. The 14 fast-minute changes. | dida't want to do

15 third time when she's inlerviowed by 15 thiz at sidebar. Give you o iRiie bit more

16 Detactive Gudey in the car, you heard her 16 time.

17 tostify about that, what dogs she say, Mutt 17 MS. PUIT: Thank you, Your Honor.

18 shot Sheanon. 18 THE COURT. Ns.Pult

19 And then the fourth time, whaen she 18 MS. PUIT: The State hae no

20 came info this courtroom, what did she say, 2 objections i your ingtructions g5 they read.

21 Mutt shot Shannon. 21 MR. ABDEL-LATIF: No objection,

22 Lacies and genflamen, that's 2 ‘Your Honor.

23 consistent, not inconsistent. 23 THE COURT: Allrght Please
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OCTOBER 4, 2017
Courtroom No. 6C
9:19 A.M.

PRESENT:

As noted.

MR. EDINGER: Good morning, Your Honor.

This is your Violation of Probation Calendar

for October fourth.

We have a bunch of attorneys stacked up.

Ms. Woloshin is a plea. I don't know if the

paperwork is ready on that.

Pruden.

Mr. Roop is here on another matter, on

And, Your Honor, may we approach sidebar?
THE COURT: With respect to who?

MR. EDINGER: Monique Pruden.

MR. ROOP: P-r-u-d-e-n.

THE COURT: A11 right.

(Off the record discussion held at sidebar.)

THE COURT: A1l right. Let me get the file,

Ms. Pruden, this is a violation of probation

A253
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hearing.

Is there an officer here?

No.

Any application you wish to make?

MR. EDINGER: Well, I guess at this point,
since we have no officer, I would move to dismiss
the violation.

THE COURT: The motion is granted. This
goes back to 2015, so without an officer, I am
going to dismiss the violation.

MR. EDINGER: Thank you, Your Honor.

MR. ROOP: Thank you, Your Honor.

That completes my matters. May I be
excused?

THE COURT: You may.

(whereupon, the proceeding conc1uded.)
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Audio Recording: 200313 _002 ~ Monigue Prudes Interview
0:00 to 2:2¢ ~— Noise, no statements
2:21

{Telephone rings.)

PRUDER: {On telephone) Hello?

WIANT: Hey. It's -~-

PRUDE¥: {On telephane} You outside?

WIANT: I am. I'm at the, uh - in a white pickup truck

down on the corner at”

FRUDEN:  (On telephone} Okay. Yes. I'm coming out.
WIANT: A1l right.

2:45 to 4:00 -~ Noise, no statements

4:01
WIANT: Hello.
PRUDEN: Hi.
WIRNT: How you doin'?
FRUDEN: Fine.
WIANT:

PRUDEN :

I'm Mike Wiant.
I'm Monique.

WIANT: Monique.

PRUDEN: Yeah.

WIANT: 1It's nice to meet you. I have a couple of things

that I bave to explain to ¥ou bafora we get started. Okay?

PRUDEN: Okay.

WIANT: Hy name’s Mike Wisnz. {'m a privaze investigator.

WIANT: Yeadb. I, ga -~ I know Alfred Zzom a long tise ageo,
yeah. Yeah. Um -~

PRUDEN: Where you know him from?

WIANT: Just being in the business.

PRUDEN: Okay.

WIANT: You know what I mesn? So I have -- 1 made some,

some notes just because, uyh, so --

PRODEN: All rxight., I'» just -- I dom°: know, ‘cause ~- I
don‘t know really what they sant ae to say 'cause --
WNIANT: WNell, I don't want — I don’t want you to. nh - [
don’t wart you to say just anything. I'm just going to ask
you some zeal easy quest.ons, just o get same clarification
because uh, same nf the ~~ some of the stuff was confusing.
S0 1 just want to make sure that -- that everybody knows
exactly what was, um ~- but anyway.

PRUDEN: Right.

WIANT: Let me, let me ~- let me start witnh your address.
What's your, what's your -— what's your full name?
PRUDEN: Do I have to say on this?

WIANT: You don’'t have to do anything, hun.
PRUDEN: HRo. I'n just saying because I don't ~- at the ena

of the day, I just don’t want, like, my nawe on nobody’s

papers and ~-
WIANT: All right. Well ~-
PRUDER: Nope of that kind of shit. I, I really don’t.
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PRUDEN: Okay.

MIARNT: Y work for the Law Office of Chris Koyste, who is
Tepresenting Camian Thomas. Okay?

PRUDEN: Okay.

WIMANT: So I just wanted to make you aware of wa, who I

represent and -- and, uh, who the law office represents.
Okay?
PRUDER: Okay.

WIANT: And you, you — you know who Damian Thomas is:

correct.?

PRUDEN: Mutt?

WIANT: Mutt, right.

PRUDEN: Okay.

WIAMT: Okay? Um, how ate you handliug the Coronavirus
atuff?

PRUDEN: Fine, I guess f{laughs) .

WIANT: (Laughs.)

PRUDEN: All right,

WIANT: This is my business card. Okay?

PRUDEN: All right. I got -- I got this sre froe you from
the other guy.

AIANT: Un, from, um —

PRUDEN: Altred.

WIANT: alfred?

PRUDEN: Yeah.

WIANT: 1, I understand that. And you have to -- you have
to remember rhat you know, we -~ we just want —— we just

want fo get 5 the truch of the -- of the wmatter. And there

scemod to be a quéstion of wbat your DOC supervigsion ~-
PRUDEN: You guys wanna know what I’m talkin' abont —-
WIANT: Yeah, right.
PRUDEN:

WIANT:

~- sayin’ I was in jail when it happened?
Right. Exactly.

Yesah.

So that's ~-

S0 I wasn't there.

-~ basically why I'm ~~
I wasn't there.

Wny I'm here.

Hope .

So you -~ you weren't —
PRUDEN: No.

-~ at the --

Mz-mm, nope.

Okay. But, but you told them that, thougk.
PRUDEN: This was because of some -— I --

WIANT: Well, see, that's what I mean. That -- that's all
we're trying to do, is Figure out what your Status was at
the time.

PRUDEN: Mm-hm.
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WIANT: So werse ¥ou in -~ incarcerated at the time?
PRODEN: Mam—hm.

WIRRY: You were?

PRUDEN: Yeah,

WIANT: Where were you incarcerated?

PRUDEN: At xI,

WIANT: Yoo - so you were actually -- now, f ased to work
for the Department of Corrections,

PRUDEN: Mum~ha.

WIANT: 5o I have some familiarity with it. Okay?
PRUDEN: Okay.

WIANT: So ware ¥ou at the work relcase ceater, or were you
at WCi?

PRUDEN: I wasn't sure. But it's ilke -~ I think I was
a8t ~= I had to be in the Crest across the street.
WIART: Okay. So you were -—

PRUDEN: Yeah.

WIAKT: -- at Crest? So ¥ou -- you were on wark release?
PRODE®: Yeah, wark Teleane across the atrwet from like ~-
you know it's on the, uh -- WCi's grounds now.

NIANT: Like the — the Hazel Plant?

PRUDEN: Yeah. Across on the other side, yeah.

WIANT: Right. Right.

PRUDEN: Ma-hm.

WIANT: Okay. So you wexe actually on -~ at the Hazel

occurred. MNow, we're -- wh'ta ip the Pracess of getiinyg the
B3 documents and stuf€ like tha:. But T wanted to talk to
¥Ou in person because somerimes things get a little
cunfusing Lor == o6 paperwork and, you know, the DOC ressey
things up. You know.

PRUDEN: Right.

WLANT: So you were -- you're positive that you were nat at
the acene when this happened?

PRUDEM: I'm positive.

WIANT: Okay. How are you positive about that?
PRUDEN: Because I was in jail.

WIART: Ckay. S$o this bags the question, on -- «nd vauslly
there's a -- there's = reason that You would say something
iike that. uhy, why would you tell them that you ware thare
when you weren't there? Were you trying to -—

PRUDEN: Wo. It == T don't really want to explain it. But
1t was just At the tire, it wag something going on, and they
was just like no. You know, how people wanted you to == I
don't know. I just -~ I shouldn't have did what T did.
WIANT: Right.

PRODEN: I really shouldn’t. And you know, I ~- I wigh I
didn‘t.

WIANT: Right. Oksy. And ¥ vnderstand that., And voo know,
it's not -- it’s not the end of zhe world and ~—

PRUDEN: Right.

i Plant?

2 PRUDEN: Yes.

3 WIANT: Okay. Were you working or anything like that?
4  PRUDEN: No, Mm-gw.

5 RIABT: Tou weren't working? So where on that particular
6 day -~ do You remember what day it was?

7 PRUDEN: Mm-mm, no.

8  WIANT: You don’t remember?

9  PRUDEM: No.

1] WIART: Okay. S50 it was -~ it was, uh, April 14zh,

11 PRUDEN: That's when it was?

12 WIANT: Yeah, on — in 20315

13 PRUDEN: When T was - when I was there?

14 WIANT: No. No, the night of the incident.

15  PRUDEN: Of the incident? ©Ch.

16  WIANT: Okay. uh —-

17 PRUCEN: So what, is he trying to like ~-

18  WIANT: RNo, nobody's ~-

19 PRUDEN: -~ get out?

20 RIANT: Mo, no, no, no. Nobody®s trying to do anything.
21 DAUDEN: Right.

22 NIANT: We'rte just tryirg to find out what -- because there
z3 was some confusion in comrt.

24 PRUDEN: Right.

25  WIANT: We're just rrying to figure out what exactly

1 WIANT: -- you know, things can --
2 PRUDEN: Right.

s

MIANT: This is your oppartunity to, fo make things rigne,

4 basically.

wn

PRUDEN: Right. Right.
KIANT: So was -- were you -- were you in trounle at the

time? Or had you bees in asny kind of uh, situation with,

® - o

with police cr anything like that?

9 PRODERN: Something. Yeah, something like that. eretty
18 much, yean.

1 RIANT: Okay. What was ~—- what was going on with you and
12 the police at the time?

13 PRUDEN: Nothing. It was Just at the time I think I bad a
14 caplas or something like that.

i5 WIANT: Ma-hun.

16 PRUDER: At the time, yeah.

17 WIANT: Okay.

18  PRUDEN: Mo-hm,

19 MIANT: ALl right. Us, so ¥OU weten't working? Because -
0 think you said in your testimony that you were working st .-
21 8t Deals or something like that?

22 PRUDEN: Well, I did have {UNT] -~ yeah, right here on
23  Miiler Road.

24  WIANT: Okay.

25  PRUDEN: Yeah.
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WIANT: WNow, was that when you were in the DOC?
PRUDEN: WNo. Y wasn't working when I was there.
WIANT: Okay. Did -~ when pou were at zhe DOC at che time

on that -- on that day, do yob remamber April liach, 3015
when this happened?

PRUDEN: No.

WIANT: dow, how did -~ I'm Lrying to expiain this. So how
did you becoume aware of, like —- to offer this information?
¥You know what I mean? Like what came up where you were
lixe, "Oh, ymah, T Kkrow about this®? You know what I mean?
PRUDEN: I mean, everybody know —— knew about it.
everybody knew about it.

WIANT:

Like,

No-ham.
PRUDEN:
WIANT:

PRGDEN:

Everybody knew.
S0 ({laughs).
{Laughs.) What? Because you like, {sound

indicaricn) . Everybody kn#w about it, Like, at the end of
the day, when you even -- you even shot zomebody is froat ot
their mothexr, o how Could you not -~ 1 don’z know what the

heli he's trying to -~ what the fuck?

WIANT: Right? Right?
PRUDEM: What the fuack?
WIANT: Did you know the guy that was shot?

PRUDEN: Yeah, Shannon, smo~hm.

WIANT: And what's his last name?

sometiing.
WIARNT: Right.
PRUDEN: And thep, like, you know, he, u2 -~ I think Sh --
like, what it was was Shannon nad spit ~- he had dig lika
spit on him, he did something ¥s him. And then that'z «hen,
like, Mute came back and, like, came around thece and shot
him. But T guess it was., iike, more 1ike because he felt

iikes you koow, e embarrassed nim in front of peopls.

WIANT: Right. Right.

PRUDEN: You know what T mean?

$IANT: So how did you know that, to tell the police Thav?
PRUDEN: Because the person that was there that I know.
VIANT: Okay.

PRUDEN: Mm~hm,

WIANT: Now ~- okay. BNow, who -~ who was that?
PRUDEN: #hy I got Yo tell ycu?  S¢ you going ko go lcsoking

for them, too? SNa.

WIANT: {Laughs.}
PRUDEN: (Laughs.) WNo. Hell no.
WIANT: All right. So when yos -- when you teld the police

that you saw this happan, where were you when you told them

that? Were you —

FRUDEN: 7 thisk -- where I was down like the -- I was in
the police station.

RIAMT: You were in the police station?
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PRUDEY: Not sure what Shannon’s jast name is.

WIANT: How, how did you know him?

PRIIDEN: From the neighborhood. Like, we grew up togecher.

Like, you know, we used to, you kaow, on 27th Strest. Like,
we all just grew up in the same neighborhood.

WIANT: Ma-hm. All right. So a lot of -- lot of my
Juestions wera talking about that night thse you wera -~ you

were al the -- aL the scena. #ha did ¥ou tell that you wmre

there?

PRUDEE: It wes, wm -~ it was, iike, the police; iike the,

um -~ 1 think it was -~ what is they? Detectives.
WIANT: The.

PRUDEN: The detectives.
KIANT: The detectives? And what did ¥ou -~ what did you
tell them?

PRUDEN: Are you guoing o keep questioning we abowt it?
{ wasn't there.
WIANT: [, I know. I'm just asking you what did you telil
the police that, uh -- that you, you saw.

PRUDEN: That I seen that —- like, that -= no, like whers ~-
ail right. 7This the only thing told them i3 what —- you
know, that I knew abuul they were arguing about, you Knpw —-
got ir an argument, like ~- and the hottow line i35 he bag,
um ~~ it was llke him and Stan -- him and Shannon. it was

about some weed. They got into it about some weed or

12

PRUDEN: Mm-hwm.
WIANT: #or, for what?
PRUDES: I don't remember.

WIANT: were you -~ did you get locked up?
PRUDEN: For some -- no, laike they were -- I was down there
for something else. Like, when the boy had got, um, Xilt
[sicl on ~~ in -~ like, down in front of me on Gordon

Strest, so they was questioning me akout samething I juat ~—

WIANT: 5o they were questioning you about another sheoting?
PRUDEN: Mar—hm.

WIANT: And then rhat's —-

PRUDEN: Yeah.

WIANT: ~~ when you ~-

PRUDEN: Yeah.

WIANT: You offered? Did they ask you aboat ~-
PRUDEN: Yeah, they axed {sic]. They, they axed.
WIANT: That -~ that's why I'm just tzying to figure out,

how this conversaticn ~-
PRUDEN: Came about?
WIANT: Yeah, came about.
PRUDEN: Yeah.
WIANT: Help me understand that.

PRUDER: They axed. They were lile, you kuow —— you know

tow cops are. They just be -~ they axin’ ghit, lJike you're

axin' me shit.
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WIANT: {Laughs.)

PRUDEN: Figshin' and stuff.

WIANT: Right. Right.

PRUDEN: I'm gettin’ ready to get out now. We done?
WIANY: Just a couple more questions.

PRUDEM: {Laughs.}
WIANT: If you're —- if you're okay with that.
PRUDEN:

WIART:

Okay.
Um, 20 do you remembmr the detsctive's name sr the
police officer’s name that you told that to?

PRUDEN: Yeah. Officer McKenzie. . o

RIANT: McKenzie? WNas that during an, 2n Interview with
him, or?

PRUDEN: Ho, that's a -~ that’s a female. Sha's a female.
WIANT: Fema.e? And you toid har that you knaw about the =-—

this, the --

PRUDER: Mm-hm.

WIANT: -- Shannon ~-

PRUDEN: Mm-ha.

WIANT: -~ thing? Did -~ wes thbat recorded, by any charce?
PRUCEN: No.

WIANT: No? It was just & conversation.

PRUDEN: Mm-hm.

WIANT: And shen was that?

PRUDEN: 1 don’'t know exactly --

WIANT: Wo, no, no. No. This is a long, long, long tiwe

ago.

PRUDEN: Ch.

WIANT: So.

PRUDER: Nell, what were you, o Wilmington police ufficer?

WIANT: No, mn-me.
PRUDEN: A detective?
WIANT: Mm-hmm, yop. So, um, when —-
PRUDEN: You act like a detective (lauqhs).
RIANT: 5o what I -~ what I want to be able to 4o is, uh,
T want to go over, uh, our 2oaversation, um, make sure I
have all my guestions answered. Is thers a chance I can

call you back maybe and meet up again?

PRUDEN: Yeah. Okay.
WIANT: All right.
PRUDEX: So what, are y*all tryinmg to ge: him out, is whar

I'm saying?

WIANT: Like, like T said --

PRUDEN: See, you can't teil me shit, but you want me to
tell you?

WIANT: WNo, no, nRo. I'm —- here's =~ remepber [ cold you I
was a —— I was & pratiy cool dude?

PRODEN: Yeah.

WYANT: Right? S0 here's the -- herw's kow it warks. 71 -=

like I told you, I work for =--

1 WIANT: 1T mean, like was it the n:ght of the incident -~

2 PRUDEN: No.

3 WIANT: -~ or like wmonths latcer?

4 PRUDES: It was like -~ yeah, later. Yeah,

%  NIANT: Okay. Did, um, anybody at the attorney gemeral's
6 office talk to you about this or anything like that?
7 PRUDEN: Ma-hm.

8 WIANT: Ho? 30 mobody in the, the ottormey geperal's office
% or ——

10 PRUDEN; Mm-mx.

11 WIANT: -— spoke to you about this?

12 PRUDEN: Nope.

13 wiawr:

And s they didn't -— thay dido‘t talk to you before

14 trial or anything?

15 PRUDEN: Mm-~am, RO.
16 WIANT: No? Okay.
17  PRUDEN: That's it.
18 WIANT: Um, how —~ how long have you known Alfred?

19  PRUDEN: A long time.

20  WIANT: Laong time? Were you quys boyfriend/girlfriend?

2% PRODEN: Someth:ng like that, at ome time {laughs). How you

22 know him?

23 WIANT: T -~ long story. T, 1 vesd to be -— | used Lo be in

24 police work a long time ago. I'm retired.

25 PRUDEN: So you locked his ass up one tine?

1 PRUDEN: Right.

2z WIANT: -—- the law office.

3  PRUDEN: Right.

4 WIANT: They -- they den't tell me everything. You know

what I mean?
PRUDEN: Right.
WIANT: They just say, "Hey, can you find Monica ~-% or

Monigue: T'm sorry "— and go interview her? And this s

WO® aon

what we want you to interview her.”
10 PRUDEN: Oh.

i1 WMIANT: That's it. Okay? S0 that's all I know. So r'i)
12 have to go back, refer to them, and then see if thexe's
13 anything else that they want.

14 PRUDEN: Okay.
15 WIANT: You, you see whatr I mean?
186 PRUDEN: That's (ine.
17 MIANT: Sq it's not 1like I have -- it‘s mot like I know all
18 the answers to everything.

18  PRUDEN: Rignt.

20 WIANT: So that's why it's important that you're -- yoo're
21 just completely honest with me.

22 PRUDEKR: Okay.

23 WIANT: Yeah. Like I said, 1'm not the police, you kaow.
24 FRUDEN:

25  WIANT:

ALS8

Raght. Right.

S0 if you were there, you vere thexre. If you

an
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weren't, you weren't. [ want tc kaow the —

FRUDEN: Right.
WIANT: -- the truth.
PRUDEN: Right. Right.
#IANT: So is you -- you wersn’t there ~- you weren't even
close by that thing?

PRUDEN: Nope. mn—~mm.

WIANT: Okay. And when yo: worm in court that day, um, do
yau rememher think:ug about whether zou shovidn't testify co

this, or you should, oz —

PRUDEN: Yeah, T remember. TYeah, I shouldn 't -~ like, yesh.
I — yeah. I regret that I did.
WIANT: Did you -~ when you were going through the pearess

(Phone zings.)

WIANT: Sorry about that. Did, um ~- were you having,

raving second tbhoughis beforshand? Bow come you didn't say
aaything ~~

PRUDEN: Ahead of time?

WIANT: Yeah, like when you -~

PRUDEN: It was like it was top late. It wac lixe it was

just, like, too liate.

WIANT: GRay. ALl right. D¢ anybody taik to you about it

afrerwards or anything like that?

PRUDEN: Ro.
1%
WiIANT: So I, I can call you?
PRUDEN: Sure.
WIANT: That's only your ph dy else 8 it?
PRUDEN; My phone in my hand, yeah.
WIANT: Yeah.
PRUDEN: Just me.
WIANT: Oxay.
PRUDEN; Mm—hm.
WIANT:; ALl rigkt, Monique. 1 appzeciate yoo meetiag with
me.
PRUDEN: You're welcome.
WIANT: All right. Yau take care of yourself. lLet me ~-
PRUDEN: A1l right.
WIANT: All right. Take care.
PRUDEN: Yup.
WIANT: Thank you.
PRUDEN: Uh-uh.

17:57 to 1§:04 - Noige, no statements
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WIANT: No? All right. U -~

PRUDEN: That's it?

WIANT: Which houvse -~ yeah, What hcouse are you in? You're
PRUCEN: Ain’t nobody gonna be comin® to my house an' shix?

¥IANT: %o, ne, no, no, no. Is that -~ 1 was just asking

about the door. Is that door --
PRODEN: o, thiz iz a btouse, siagie hoore. Thix is like -~
those are two apartzents, but this is a house that I'm in.

WIANT: The one with the sign on it?

PRUDEN: Yeah.

WIART: Oh, okay. Are you guyz moving or something?
PRUDEN: I am, soon.

WIANT: What 13 that -- what's the sign on the duour say?
PRUDEN: 1It's like a "No Loitering.” 1t just says “"No
Loitering.™

WIANT: Oh, oh, oh, [T thought it was no, no en =-~ you know,

no --
PRUDEN: Oh. ¥o, no, no.
WIANT: Evicted notice or something like that.

PRUDEN: No, no, nho.

MIANT: That's what I thought it was.
PRUDER: No.

WIANT: Okay.

PRUDEN: Uh-uh.
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IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

STATE OF DELAWARE,
v. : LD Ne.1S0S012411
DAMIAN THOMAS, ;
Defendant.
AND NOW, TO WIT, this Gh dayof/{\wfo/h 2020 the foregoing
) ) \ ,

Motion for Issuance of a Subpoena Duces Tecum for Directing the Production of Materials
from the Department of Correction having been heard and considered, it is hereby GRANTED:
The Delaware Department of Correction (“DOC”) shall, within thirty (30) days of this
Order, produce custodial records pertaining to Monique L. Pruden’s status, housing, and
leave permissions (including work or residential placement outside DOC institutions) for the

time period of Apeil 13, 2015 through April 15, 2015 in the possession of the DOC.
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Delaware Department of Correction - [Booking Search - CBI_SRCH ] - Booking Search

Delaware Department of Correction - [Booking Search - CBI_SRCH ] - Booking Search Report Created

on Monday March 16, 2020 15:30

SBL # Last Name First Name Mi Suffix Location §Location
. ) . Total Searches . ) Offender |
Birth Date Status Retrieved Admitted § Relcased Type Method
Method Arrived From Departed To
00384434 [[PRUDEN MONIQUE || | [pos2 DOS52
B
. Sentenced
Inactive HZS 05/01/2015311/13/2019 Probationer
HDP Hazel D.
220 Plant Women's || S0<00M
Treatment Facility ree
00384434 FPRUDEN MONIQUE HDP HDP
Inactive 25 03/25/2015§04/29/2015 Sentenced [ 500 '
B Jo0ss oy
500 Correctional L‘:g;:;g& ation
Institution
00384434 |[PRUDEN MONIQUE swe fewa |f
Inactive 25 02/0772015][03/25/2015|[Sentenced  [l420 ||
HDP Hazel D.
500 JP Court/Alderman || Plant Women's
Court Treatment
Facility
00384434 |[PRUDEN jMoNIQUE | | [Dos2 :HDOSZ |
. ! ! Sentenced ’
Inactive 25 ’05/10/201 lHO2/25/201SEE.obaﬁ(m€r 500 l
BWCI Baylor
Women's
730 Correctional OTHER
Institution
00384434 IPRUDEN MONIQUE
Inactive
D052 Cherry
500 Superior Court [.ane Probation
and Parole
00384434 |[PRUDEN Imonique [ I BWCI BWCI |
nactive [25 |[11/2072010]{12/06/2010]| Detentioner 420 |
1
A2\
3/16/2020

https://dacs.state.de.us/docfiles/output_361408868.htm




Contact Notes Date: 03/16/2020
SBI# ¢ 00384434

Xaeme (L,P,M,8) : PRUDEN MONIQUE

Institution :

 Contact Type:Home Visit NEG | Date:05/06/2015  Time: 08:04 |
 Corraction flag: No Negative:y,  Negative Contact Reasona:
. Entered officer (L,¥.M.8): (ook Kimberley C

. Commnents:
was told by the owner that she is not allowed to stay there and is prob on 23rd and
market. 2003

| Relation

e oo Bume (L, F.N,S)
Contact Type: address Change

Date: 05/01/2015 Time: 08:59 !
Correction flag: No Regative:No Negative Contact Reasons:

Bantered officer (L,F,M,8): Haught Sean P

Comments :

; DACS NOTIFICATION : New address has been created on this offender
'Relation . Name (L.?,M.S)

e e At it H

! Contact Type:General Comments/PO Notes Date: 04/28/2015 Time: 08:34 |
i Correction tlag: No Negative:py, Negative Contact Ressons: :
i

: Bntered officer {L,F,M,S): voder Brandi

| Copments:

- pags given to interview at Mary Mother of Hope pass from B845-1230pm, daxt

{Relation _ Name (L.PMS
‘ Contact Type: General Comments/PC Notes Date: 04/27/2015 Time:13:10 !
ECorrcctiou £flag: No Negative: No Negative Contact Reasons: :

En!:ered officer (L,!,R,S} 4 Yoder Brandi

Commants:
: let offender call to Mary Mother of Hope to schedule an interview, scheduled for

{4/28/15 at 10am

| Relation e _ Mame (LEM.8)
Page 4 of 12
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Contact Notes Date: 03/16/202¢
SBI# * po384e43s

¥eme (L,¥,M,8): PRUDEN MONIQUE

Institution

§c°“t‘°t TYP®: General Comments/PO Notes

Date: 04/14/2015 Tima: 10,03 |

:Corr.ctign flag: No RNegative: yaqy Negative Contact Reasona: Other i

! Entered officer (L.F,N,S): Williamson Maryellyn i
#

: Comments: :
31-04/07/15—This offender was standing in the middle of the reom with her shirt off and f
Edisplaying her bra. She said she was changing it because it is too tight. §
,Lt. Maffia :
12-04/11/15-The officer was informed that a road crew/DOC thermal top was misging from

‘the road crew bin. As soon as she walked in room 7 ghe noticed this offender was Z
{wearing one of the tops because it is clearly marked Road crew on the cocllar. When the '
-officer told her to give her the shirt, this offender said ?What shirt? I don?t have

{your shirt?.

prl. Santiago 1-Three votes for fourteen days LOAP. PREA announcement is made twenty i
'times a day. Concur. E
gz-Three votea for seven days LOAP to runm consecutively with the first violation.

. Concur. i

| Relation _ N Name (L,F,N,8) ;
{ Contact Type:Drug/DNA Test Date: 04/08/2015 Time:16:27 :
?cOIractign flag: No Nagative:No  Negative Contact Ressons: :

§ Entered officer ‘L; F. X, 8) 2 Cashman Stacey L
| Comments :
§DACS NOTIFICATION : Johnson., Teresa H has conducted a Urine {Drugs) test for PRUDEN

. MONIQUE on 04/08/2015 at 16:27
. DACS NOTIFICATION UBDATE : Results for Urine (Drugs) test is : NEGATIVE : REQ906677.

Relatdon . .. Name (L.P,K.5) e
' Contact Type:General Comments/PC Notes Date: g4/02/2015 Time: 14:00 '
. Correction flag: No Negative: N, Nasgative Contact Reasons: '
. Entered officer (L,F.M.8): Stewart Bianca

‘ Comments:

[ Pass Placed in duty office: 4/7/2015 DMV 7:45-10:30,car

, Contact Type:Drug/DNA Test Date: 04/02/2015 Time: 58:13 °
£Ccrrection flag: No Negative: po Nagative Contsct Reasons:

;Entered officer (L,P N.5): Cashman Stacey L

. Comments:

; DACS NOTIFICATION : Brown, April  has conducted a Urine (Drugs) test for PRUDEN
'MONTQUE  on 04/02/2015 at 08:13 ;
i DACS NOTIFICATION UDDATE : Resulte for Urine {Drugs) test is : NEGATIVE : 906661. §

{Relation _Name (L,F,M,8)

Page 5 of 12
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2021 mte lews wnth rmer Delaware Department of or J
De Ward arter

1, Daniel C. Breslin, a law clerk' employed by the Law Office of Christopher S. Koyste, LLC,
personally interviewed former Deputy Warden of Delaware’s Department of Corrections,” Darren
Carter, on January 11, 2021. I hereby affirm that the within information is accurately described in
this affidavit.

On January 11,2021, Christopher S. Koyste and I interviewed Darren Carter, former Deputy
Warden for the DOC. Mr. Carter was employed by the DOC from 1984 to 2012 when he retired.
At the time of his retirement, Mr. Carter was the deputy warden for the Baylor Women’s
Correctional Institution.

During the interview, Mr. Carter described the various phases of the DOC’s work release
program. Mr. Carter indicated that when inmates flow down from Level V facilities to Level IV
facilities, such as the Hazel D. Plant Treatment Center, they are placed in Phase 1 for orientation for
seven days.’ Following the orientation period and provided that the inmate follows all of the rules,
inmates then move into phase 2. During Phase 2 inmates are allowed to leave the facility with
documented pass slip permission from the staff, that is enter into the DOC’s computer database, t0
either go to work, look for employment, or look for housing. Additionally, at phase 2, inmates earn
“day passes” that can be used to leave the facility on the weekends, but inmates must return each day

at a set hour. If the inmates have obtained employment and the facilities’ rules continue to be

' 1 am a 2013 graduate of Widener University School of Law and a member of the

Pennsylvania Bar since May 2014.
2 Hereinafter referenced as “DOC™.
3 Mr. Carter also indicated that an inmate may placed back into phase 1 for disciplinary
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followed, the inmates will then transition to phase 3. At phase 3, the inmates are given even more
leeway and can receive ovemight passes that can be used to remain out of the facility in the public
for a night or two, but are required to sleep at pre-approved residences in which the address is logged
into the DOC’s computer database. Mr. Carter described that there are essentially 5 phases in total
with each phase having lesser restrictions on the inmates then the preceding phases.

Mr. Carter was then asked to review the documents relating to Monique Pruden’s custody
status that were received from the DOC in response Judge Rocanelli’s March 16, 2020 order. After
reviewing the single page Booking Search Report and the two pages of contact notes, Mr. Carter
indicated that the records definitively show that Ms. Pruden was in the custody of the Hazel D. Plant
Treatment Center on April 14, 2015 when she allegedly witnessed Mr. Thomas engage in the
charged criminal conduct.

Mr. Carter was also asked if he could determine from his review of these documents whether
or not Ms. Pruden was inside the facility at the time she claimed to observed the criminal conduct
of Mr. Thomas. Mr. Carter asserted that the documents support a finding that Ms. Pruden was inside
the Hazel D. Plant Treatment Center at the time of the offense and therefore could not have
witnessed the crime. In support of this finding, Mr. Carter described that whenever an inmate leaves
a level IV facility, the inmate must check in and out with a correctional officer that would be
stationed at the exit of the facility. As such, each entry into and exit from the facility is recorded in
a “log book™. Consistent with this practice, Mr. Carter noted that the contact notes provided by the
DOC describe Ms. Pruden’s pass to leave the facility on April 28, 2015. However, there is no
notation in the contact notes and no other records were provided showing that Ms. Pruden left the

facility on April 14, 2015. Thus, in the absence of any records showing that Ms. Pruden left the
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facility on April 14, 2015, Mr. Carter asserted that Ms. Pruden was inside the Hazel D. Plant

Treatment Center on April 14, 2015 and therefore could not have witnessed the crime.

In a follow up interview on January 21, 2021, Mr. Carter was asked how easy it would have

been in September of 2017 for employees of Hazel D. Plant Treatment Center to find out whether

Ms. Pruden was inside the Hazel D. Plant Treatment Center on April 14, 2015. Mr. Carter advised

that in September of 2017 this answer could have easily been obtained by the employees at the Hazel

D. Plant Treatment Center through the DOC database as there would have entry logs in the database

recording when Ms. Pruden was given permission to the leave the facility as well as when Ms.

Pruden left the facility.

1, Daniel C. Breslin, do hereby swear that the above information is true and accurate to the

best of my knowledge.

Subscribed and sworn to before me this

}" . Aol /,Z,; R
- _‘*"1'2/1:'\:/ i L - i A
Daniel C. Breslin
oy e T
— dayof __ -7 TrLis7i® ,2021.
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Chiistopher S. Koyste, Esquire (#3107)

Delaware Attorney with Notary Public Privileges

pursuant to 29 Del. C. §4323(a)(3)
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INTRODUCTION

COMES NOW, Defendant Damian Thomas (“Mr. Thomas™), by and through undersigned
counsel, Christopher S. Koyste, hereby moves this Honorable Court, pursuant to Superior Court

Criminal Rule 61(a)(1) to reverse his convictions and remand for a new trial.
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PROCEDURAL HISTORY

Mr. Thomas was arrested on July 18, 2016 and thereafter indicted for one count each of
Murder First Degree, Possession of a Firearm During the Commission of a Felony (“PFDCF”™),
Possession of a Firearm By a Person Prohibited (“PFBPP”), and Carrying a Concealed Deadly
Weapon (“CCDW”). (Docket Entry 1, 3").

There were no material pretrial motions. A five day jury trial began on September 11, 2017,
with the Murder First Degree, PFDCF and CCDW counts heard by the jury. (DE26, 31, 34). Mr.
Thomas waived his right to a jury trial in regard to the PFBPP count. (DE31). The jury found Mr.
Thomas guilty of Murder First Degree, PFDCF and CCDW. (DE34). The Court found Mr. Thomas
guilty of PFBPP through a bench trial. (DE34). Mr. Thomas was sentenced on November 20, 2017
to a term of life plus 5 years at Level V incarceration. (DE41).

A timely notice of appeal was filed on December 7, 2017. (A270). Following an Opening
Brief by Mr. Thomas, a Reply Brief by the State and an Answering Brief by Mr. Thomas, oral
argument was held before the Delaware Supreme Court on January 9, 2019. (A267-268). On March
26, 2019, the Supreme Court denied Mr. Thomas’ appeal and affirmed the judgment of the Superior
Court. (A267).

On April 18, 2019, Mr. Thomas filed pro se Motions for Postconviction Relief, Appointment
of Counsel and an Evidentiary Hearing. (DE65, 66, 67). Counsel was thereafter appointed to

represent Mr. Thomas in this postconviction proceeding.

! The Docket Sheets for Case No. 1505012411 are attached as A1-13 and assigned DE #.
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ENTITLEMENT TO RELIEF UNDER RULE 61

Jurisdiction.

Petitioner Damian Thomas is an inmate seeking to set aside his total non-suspended sentence
of life plus five years at Level V incarceration for one count each of Murder First Degree, PFDCF,
PFBPP, and CCDW. Mr. Thomas raises constitutional claims alleging that his conviction resulted
from violations of his right to due process under the Fourteenth Amendment to the United States
Constitution and under Article 1, § 7 of the Delaware Constitution.

None of Mr. Thomas’ claims are procedurally barred.

This Court has jurisdiction to entertain the merit of the claims raised herein, and these claims
are not procedurally barred”> Mr. Thomas’ motion is made pursuant to Delaware Superior Court
Criminal Rule 61. Mr. Thomas’ convictions became final on March 26, 2019 when the Delaware

Supreme Court affirmed his conviction;’ thus, this postconviction motion is timely.* (DE64).

2 Mr. Thomas’ postconviction claims are not procedurally barred under Del. Super. Ct.
Crim. R. 61(i)(3) or under Del. Super. Ct. Crim. R. 61(i)(4), as Mr. Thomas’ claims of due
process violation, prosecutorial misconduct and violation of Brady obligations have not been
previously adjudicated and meet the procedural default exception of Rule 61(i)(3). (See infra pp.
32-35, 45-47, 54-55 for a more detailed analysis of the inapplicability of the Rule 61(i)(3) bar.).

3 Del. Super. Ct. Crim. R. 61(m)(2) (“If the defendant files a direct appeal,” a judgment of
conviction becomes final for the purpose of Rule 61 “when the Supreme Court issues a mandate
or order finally determining the case on direct review.”); Del. Super. Ct. Crim. R. 61(b)(4) (“A
motion may not be filed until the judgment of conviction is final.”).

“ Mr. Thomas’ pro se Rule 61 motion for postconviction relief was filed on April 18,
2019. (DE65).
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STATEMENT OF FACTS
Offenses.

On April 14, 2015, Deshannon Reid was shot outside, in the vicinity of his home, and
succumbed to his injuries three days later. (A45). Mr. Thomas was immediately developed as a
suspect in Mr. Reid’s homicide, and a warrant was issued for his arrest. (/d.). However, following
the homicide, Mr. Thomas left the state of Delaware. (A56). On July 6, 2016, Mr. Thomas was
stopped by law enforcement in Cherry Hill, New Jersey on an unrelated matter, and the outstanding
warrant from the state of Delaware was discovered. (A141-142). Mr. Thomas was later extradited
to Delaware and on July 18, 2016, was transported to Wilmington Police Department. (A56). Mr.
Thomas spoke with Detective Curley on July 7, 2016, but advised that he did not know anything
about the shooting and declined to waive his Miranda rights. (A20-30).

Jury Trial and Witness Identifications.

At trial, the State presented three alleged eye witnesses to the homicide-Etta Reid, Leantaye
Cassidy, and Monique Pruden. Ms. Reid, the mother of Mr. Reid, testified that she and her son
Deshannon were sitting on the front porch of their home at around 9:00pm when Mr. Thomas joined
them and attempted to speak with Mr. Reid. (A86-87). Mr. Reid was not interested in speaking with
Mr. Thomas, according to Ms. Reid, as Mr. Reid was in the midst of an argument with the mother
of his child. (Id.). According to Ms. Reid, Mr. Thomas then left and walked up 27" Street toward
Market Street but returned to her porch approximately five minutes later. (A88).

Ms. Reid testified that at that point, Mr. Reid and Mr. Thomas spoke briefly, with Mr. Reid
eventually exclaiming “Man, I told you I don’t have anything for you.” (A88). Both men then left

the porch and while arguing, walked up 27" Street toward Moore Street, stopping two houses from

4
ATIS



the corner. (A89). Ms. Reid believed them to be arguing over drugs, as she acknowledged her son
had been a drug dealer for many years. (A88-89). She testified that she then saw her son walk across
27" Street, heard shouting from people, heard gun fire, followed by her son falling down in the middle
of the street. (A89). According to Ms. Reid, Mr. Thomas then stood over Mr. Reid and shot him
two more times before running through the parking lot of Pete’s Pizza. (A89). Ms. Reid testified
that her son got up and staggered over to the side of the street before eventually collapsing. (A90,
93). Ms. Reid testified that she never saw a gun. (A89-90, 93). Ms. Reid gave two recorded pre-
trial statements on April 14, 2015 and April 15, 2015. (AS56).

Ms. Cassidy testified that she was living with a friend in an apartment across the street from
Ms. Reid’s home. (A102). Ms. Cassidy reported that on the night of the shooting, she had a
migraine and was therefore staying in a different bedroom in the apartment, as this other bedroom had
air conditioning. (A103). According to Ms. Cassidy, this bedroom was in the front of the home and
enabled her to look out onto 27® Street when she heard arguing. (A104). Ms. Cassidy reported
seeing Mr. Thomas shoot Mr. Reid twice and testified that Mr. Reid crawled from the middle of the
street to the side of the street. (A106-107, 114). Ms. Cassidy was adamant that the shooting
occurred on the side of the street opposite from where Ms. Reid testified it occurred and was likewise
adamant that Mr. Reid never stood up again after being shot, as Ms. Reid testified, but rather crawled
until he came to rest in front of a house. (A114, 118, 123-124). According to Ms. Cassidy, Mr.
Thomas was wearing a black windbreaker with a hood but that the hood was not up. (A109, 120).
Ms. Cassidy did not speak with police about what she allegedly saw until two years after the shooting.

(A110). Ms. Cassidy gave one recorded pre-trial statement on July 13, 2017. (A59).
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The testimony, pre-trial and post-trial statements of the State’s third alleged eye witness,
Monique Pruden, are central to this postconviction motion and are therefore explained in greater
detail below.

The State also called a prison informant, Brandon Lacurts, to testify during its case-in-chief.
Mr. Lacurts and Mr. Thomas were cellmates following Mr. Thomas’ arrest for the charged offenses.
(A148). Mr. Lacurts testified that Mr. Thomas told him he shot Mr. Reid. (A148-149). Mr.
Lacurts did not enter into a cooperation agreement with the State to assist in the prosecution of Mr.
Thomas but has a history of entering into such agreements with the State in other cases. (Al144-145,
149-153). Mr. Lacurts also acknowledged during cross-examination that while cellmates, he had the
ability to see materials about the case that were sent to Mr. Thomas by his attorney. (A156-157,
161).

Additionally, the State presented surveillance video fromnearby Crestview Apartments, where
Mr. Thomas’ girlfriend lived, that purportedly showed Mr. Thomas entering and leaving the
apartment building shortly after 9:30pm. (A131-134). The State also presented surveillance videos
from Pete’s Pizza that showed individuals walking on 27" Street and Market Street around the time
of the shooting, but the individuals were not easily identifiable. (Ai29, 137). The videos did not
depict anyone running away from the crime scene. (A135).

First Statement of Monique Pruden.

On June 16, 2015, ChiefInvestigating Officer (“CIO”) Detective Curley spoke with Monique
Pruden. This interview was recorded, per Detective Curley’s July 18,2017 master report. (A46, 50).
Neither this disc nor transcript was included in the file provided to Rule 61 Counsel from trial counsel

via the Office of Conflict Counsel, nor was it listed in any of the discovery cover letters that
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accompanied discovery sent to trial counsel. (A34-42, 61-73,81-82). As such, on January 5, 2021,
Rule 61 Counsel requested via email that DAG Lugg provide Counsel with a copy of this missing
disc. On January 8, 2021, DAG Lugg provided Counsel with a transcript of Ms. Pruden’s first
statement to Detective Curley and on January 12, 2021, provided Counsel with a copy of the disc.
A summary of Ms. Pruden’s statement was included in Detective Curley’s master report, as
follows:
I conducted an interview with Pruden on 6/16/15 at the Wilmington police station.
This interview was recorded. Prudenadvised that she knows the victim, Shannon and
“Mutt.” She said Shannon was the weed man and “Mutt” would buy weed offof him.
She has since heard “Mutt” owed Shannon money. She explained that she was near
Pete’s Pizza when she heard the gunshots and then “Mutt” ran past her onto Market
Street. She did not see a gun in his hand, but stated he could have put it into his
waistband by then. Pruden was shown a six person photo line-up, and she positively
identified Damian Thomas as “Mutt.” She arrived at the scene and there were people
around the victim. She explained that everyone was saying it was “Mutt” who had

just shot Deshannon.

Two individuals who she said she saw at the scene were Jonnise Harris and Antoine
Bush.

For additional details, see recorded interview. (AS0).

The transcript of Ms. Pruden’s June 16, 2015 interview provided to Counsel by DAG Lugg
shows Ms. Pruden stating, in relevant part, that “Shannon was the weed man” and “Mutt” would buy
weed off of Shannon and that on the day of the shooting “Mutt owed him a couple dollars and then
he started disrespecting Mutt or whatever. . . .”. (A14). Ms. Pruden referenced several people being
around that day discussing what happened. (A15). When Detective Curley asked Ms. Pruden where
exactly she was when shots were fired, she responded:

I’m coming from Washington Street. By that time I’'m cutting through - - I just cut

through Pete’s - - on 27th Street across from Pete’s shop. By the time Mutt probably
ran - - came right through the lot and ran right past us. But he didn’t have no gun or
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nothing in his hand. And everybody - - next, you know, you’re hearing it all, like (UI)

people gathered around all that kind of stuff, and we turned back to walk around.

And Shannon was dead on the ground. (Al5)

Ms. Pruden stated on June 15,2016 that she did not see the actual shooting but that she heard
shots and then Mutt ran past, cutting through Pete’s parking lot and running up Market Street, and
that afterward, “everybody was saying that it was Mutt.” (A16). When Detective Curley asked Ms.
Pruden if she remembered hearing screaming or yelling, she responded that everybody was saying that
Deshannon and Mutt were arguing. (A16). Ms. Pruden stated that she did not see Deshannon’s
mother anywhere and that this incident was “the whole talk of all over the neighborhood.” (A17).
Second State of Monique Pruden.

On September 15, 2017, DAG Puit sent an email to trial counsel in which she wrote:

.. .Today we also interviewed Monique Pruden. She was previously interviewed ny

[sic] Detective Curley and her interview was provided to you. A transcript of her

previous interview was also previously provided. When re-interviewing Ms. Pruden

she indicated she saw the shooting and that 'Mutt shot Shannon'. This second

interview was recorded and I received a copy of this interview this evening. Please

let me know the best way to get a copy of this interview to you tomorrow. (A73).

The following day, DAG Puit emailed trial counsel the recorded statement of Monique Pruden
that was taped on September 16, 2017. In her statement, Ms. Pruden stated, in relevant part, that
despite what she said in her previous statement to Detective Curley, she did actually witness the
shooting. (A79-80). Ms. Pruden stated that she was on 27" Street near Mr. Reid’s house when he
was shot. (A74). She reported that Mr. Reid and Mutt were arguing about marijuana when Mr. Reid
spit on Mutt, and Mutt responded by saying that he would be back and then taking off. (A74, 75).

According to Ms. Pruden, Mutt then walked towards Market Street and when he returned about five

minutes later, he and Mr. Reid started arguing again until Mr. Reid turned around and started walking
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off. (A75-77). Ms. Pruden stated that she then heard shots and Mutt ran past her through the
parking lot of Pete’s Pizza. (A75). However, she stated later in the interview that she saw Mutt pull
out a gun. (A77). This time, when asked if she saw Mr. Reid’s mother on the porch, Ms. Pruden
responded yes. (A75).

Testimony of Monique Pruden.

On September 18, 2017, DAG Zubrow called Monique Pruden to testify during its case-in-
chief. (A166). Inrelevant part, Ms. Pruden testified on direct examination that she was “present on
the block the night that Deshannon Reid was killed.” (A168). She admitted on direct examination
that her 2015 statement to Detective Curley would be inconsistent with her soon-to-be-given in-court
testimony, explaining, as the reason for the inconsistencies, “at the time I just was afraid, and I didn’t
want anything to do with it.” (A168-69). Inexplaining what she allegedly saw, Ms. Pruden testified,
“] was on 27th Street. I was standing there by the church, and I heard Shannon and Mutt. They were
arguing. They were on the sidewalk in front of Shannon’s house - -.” (A169). Ms. Pruden thereafter
identified Mr. Thomas as “Mutt” by pointing him out the jury. (A169). Ms. Pruden then continued
with her testimony, and the following exchange with DAG Zubrow occurred:

A. They were arguing, and then they were arguing on the sidewalk.

Q. Where on the sidewalk?

A. Like, in front of Deshannon’s house, and then Deshannon spit on Mutt. After that, they
were - - he said, “Mother fucker, I’ll be back.

Q. Who said that?

A. Mutt, and then, I would say five minutes went by. He came back. They were still arguing
again. (A170).

A280




According to Ms. Pruden, “Mutt walked right by her in the direction of Market Street” and
was gone for “about five minutes” before he returned. (A170-171). Ms. Pruden further testified that
Mr. Reid and Mr. Thomas resumed arguing, that Mr. Reid was “waving his hands around” and that
Mr. Thomas had a gun and “{w]hen Deshannon turned around, he [the defendant] pulled it out and
he started shooting.” (A171). She stated that she saw the gun come out, heard the shots, and saw
“Mutt’s” hand extended. (A172). Ms. Pruden testified that “after he shot Deshannon Reid”, Mutt
“ran through Pete’s parking lot.” (A172). She further averred that she was familiar with Mutt before
all of this happened, that she had no problem seeing any of the events that night and that she was
testifying from what she saw that night. (A173).

On cross-examination, trial counsel asked Mr. Pruden, “It is your testimony today that you
saw everything?”. (A176). Ms. Pruden responded “Yes.”. (A176). Trial counsel then inquired of
Ms. Pruden, “It’s your testimony today that you were on 27th & Market on October the - - on April
the 14th, 2015, correct?”. (A176). Ms. Pruden responded “Yes.”. (A176). She specified that she
“was standing on 27th by the church, not exactly in front of the church, but closer to Deshannon’s
home, on the same side that Shannon lives on.” (A176). Ms. Pruden testified that she did not see
Deshannon’s mother, Ms. Reid, outside that day. (A179, 182). Thereafter, the following exchange
occurred between trial counsel and Ms. Pruden:

Q. And you said earlier you told the police you only heard the shooting, but this time
you’re saying that you saw the shooting, correct?

A. 1saw it the first time. I didn’t want anything to do with it.
Q. Okay, and the testimony that you’re giving, you’re giving this under oath, right?

A. Yes

10
A8



Q. And this is the hundred percent the truth, the whole truth and nothing but the
truth?

A. Yes.
Q. And how sure are you of that?
A. Cause I was there.

Q. You were there. Is there anything that I could say to make you think that you
weren’t there?

A. T guess you will; won’t you?

Q. No, I’'m just asking you.

A. No, you cannot. (A182-183).

Trial counsel then asked Ms. Pruden if she was in WCI on April 7, 2015, to which Ms. Pruden
responded yes. (A183). Trial counsel then requested a recess, at which point trial counsel stated:

Your Honor, here’s where we are in this matter. Miss Pruden has testified that she
was present on April the 14th, 2015 at - - on Market Street and 27th. We have
evidence to show that on April the 24th, 2015, she was sentenced by Judge Streett
to 3 months at Level V. Her release date would have, and it is, 4/27/15 - - 4/29/15,
Your Honor.

I’ve shown the State a copy of the inmate locator. There’s an inmate locator that is
sent that shows every person that is incarcerated on a certain day in the State of
Delaware. I’ve pulled the date to show that on April the 13th, 2015, Miss Pruden
was in the custody of the Department of Corrections in the Hazel Plant Correctional
Center at WCI on Baylor on February 13, 2015.

I pulled the date to show that Miss Pruden was also in custody at the Department of
Corrections on April the 15th, 2015. 1show - - I also pulled the date that says that
she was in custody on April the 29th, 2015, and I pulled the records to show that she
was no longer in custody on May 1st, 20135.

I have the Sentencing Order, Your Honor. I have the Court’s commitment paper, and
I also have the violation report that was filed on 6/9/2015 that also says that she was
released from custody on May 1st, 2015 and was violated for failure to report to
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Level 111 probation, that is currently pending, cause she was out on capias since that
time. (A185-186).

DAG Zubrow advised that they had never seen those records before and needed time to
revieW them. (A187). DAG Puit also agreed to provide trial counsel with the DELJIS records that
would show Ms. Pruden’s actual release date from custody. (A187). Upon returning from recess,
DAG Zubrow stated “I believe everyone is on the same page now, that she was at Hazel D. Plant
Center. Mr. Armstrong will cross-examine her about that facility and what inmates can or can’t do,
and the State will redirect.” (A187).

During trial counsel’s resumed cross-examination of Ms. Pruden, she adamantly refused to
acknowledge that she was in the custody of the Department of Corrections (“DOC”) on the day of
the shooting; instead, she insisted that she was working at Deal$ in April 2015 from 12:00pm-5:00pm
and was living at 303 West 29" Street. (A189-192, 195-202). Ms. Pruden further stated that she had
been sentenced to probation, despite the sentence order showing that she received Level V time and
that trial counsel was wrong in stating she was released from custody on April 29, 2015. (A193-194,
196). When trial counsel asked Ms. Pruden whether, factoring in good time, she was released from
custody on April 29, 2015, Ms. Pruden insisted he was incorrect, stating “It wasn’t April 29th.
You’re trying to say I was in jail when this went down, but I was not.” (A195-196).

When trial counsel questioned Ms. Pruden on her violation paperwork, which stated she had
been released from custody on May 1, 2015 and that she did not live at the address she had provided,
303 West 29® Street, Ms. Pruden became increasingly hostile in her responses. (A206-210). When

trial counsel specifically asked, “I want to know if you were incarcerated on April the 14th, 20157,

12

A283



Ms. Pruden responded “No”. (A210-211). Trial counsel followed up this question by asking “Even

though the documents say that you were?”. Ms. Pruden responded “Yes.” (A21 1).

Regarding the rules of Hazel D. Plant pertaining to curfew and work release, the following

exchange occurred between trial counsel and Ms. Pruden:

Q.

A.

Vel el S S S

-
£

And you said you’ve been -- you’ve done Hazel Plant before?
Yes, I have.

All right. Part of the rules is that there’s a curfew, right?
Yes.

What time’s the curfew?

Well, 10:00.

10:00.

But I never -- I wasn’t in at 10:00.

So, you weren’t in there at 10:00?

No, I was not.

And they also have phases in order for you to get out and go on work release,

Yes.

Q. Allright, and when you were at Hazel Plant, did you ever make -- what phase did
you make in those two months that you were there?

A.

It wasn’t work -- I had got -- I went home, because I had maxed up. So, I didn’t

have to end up making any phases.

Q.

So, you never -- you went home after you maxed out on April the 29th, 2015;

isn’t that correct? That’s when you maxed out, right?

A

If you say so.
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Q. That’s exactly when you maxed out; isn’t it?

A. No, it’s not. (A211-212).

On redirect examination, DAG Zubrow read a description of Hazel Plant which noted that
- the facility has “work release-as a component.”-(A214). During re-cross examination, trial counsel
asked Ms. Pruden whether she spoke with the police on April 14®, 15® or 16®. (A215). DAG
Zubrow objected, arguing that the questions were beyond the scope of re-cross. (A216). However,
trial counsel responded that he would simply call her as a hostile witness during the defense’s case-in-
chief. (Id.). In permitting trial counsel’s questions, the Court concluded that “[g]iven the seeming
uncontroverted facts where she was the day of the alleged murder, the testimony to the contrary, I'll
overrule the objection, because I think -- Mr. Armstrong says he could call her as a defense witness,
if he chose to.” (A216-217).

After the jury left for lunch recess, DAG Puit advised the Court that they were “also going
to be looking for some information from the records that we just got from Mr. Armstrong during
break.” (A221). Presumably, the prosecutor meant the records regarding Ms. Pruden’s custody
status on the date of the homicide. Subsequently, trial counsel advised the Court that he may call
someone from the Department of Correction as a defense witness. (A224). Inresponse to the Court
questioning whether it could potentially be worked out by stipulation between the parties, DAG Puit
responded:

I think hopefully. I think the issue just becomes as to what information -- again, thank

you to the Court for granting us that recess, but we weren’t able to get everything

that we wanted to know because we just can’t reach everyone in the facility. So, I
can relay that information to Mr. Armstrong and see if we can work out any. (A225).
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Reconvening after the lunch recess, DAG Puit advised the Court that in regard to their last
witness:

We are scrambling to try and get some information, and as Your Honor can probably
guess, it was lunchtime when we were trying to get in touch with people. I anticipate
that we might need to ask to recess early today, and tomorrow morning, either call
our last witness or rest, and I apologize for the delay. We’ve done everything in our
power to try and make it happen today. (A227).

Mr. Armstrong responded:

They actually have, Your Honor. They called the Plummer Center and Hazel Plant.

The reason 1 know is because we called as well, and they told us that they were
getting phone calls. Apparently, the Deputy Warden who is in charge is not in today,
or we don’t know if we can get it or whatever. We do not oppose continuing today,
starting up tomorrow. We kind of know how it’s going to figure out, so we don’t
care. (A227.).

The following day, September 19, 2017, trial counsel advised the Court that the defense had
no witnesses to call. (A232). There was no discussion from either party about calling someone from
the Department of Correction as a witness and there was no further discussion of Ms. Pruden or her
whereabouts on April 14, 2015. (A232). However, during closing arguments, DAG Puit stated:

Now, ladies and gentlemen, the State anticipates Mr. Armstrong is going to discuss

the inconsistencies in Etta, Taye and Monique’s statements, talk about the

inconsistencies in the distance of how far they were and where exactly they were in

the street.

He’s going to talk to you about Monique. Monique was emphatic that she was out

there. You heard Mr. Armstrong question her about her time at Hazel D. Plant

Center.

You are going to be instructed that you will be the sole judges of credibility in this
case . ... (A235).

Thereafter, during rebuttal argument, the DAG Puit stated:

Mr. Armstrong says to you that it is without a doubt that Monique Pruden was in jail.
I think he writes jail up there five or six times. She’s emphatic. She sits up there.
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She’s there. The State submits to you, the records says she’s at Hazel D. Plant, not
jail, Hazel D. Plant. (A240).

Trial counsel immediately objected, arguing:

At this point, the State is trying to insinuate that Hazel D. Plant is not a jail. It
actually is a jail housed at WCI. That is a total misrepresentation of the facts.
(A240).

Thereafter, the following exchange occurred:

THE COURT: Is the State suggesting, because it should know, that she was out on
work release or was at liberty or not in a custodial section?

MS. PUIT: I think the answer is no one knows. I think we can argue they put into
evidence it’s a work release facility.

THE COURT: I know defense put that into evidence, but does the State believe that
she was at liberty in some fashion on April 14, 2015?

MS. PUIT: I do not know.

THE COURT: Well, I think it’s the State’s - - the State is in control of the
Department of Corrections. I don’t think the State should be permitted to suggest,
just because this document was put into evidence, it was partially a work release
facility, which probably is --

MS. PUIT: Your Honor, sorry to interrupt.
THE COURT: Go ahead.

MS. PUIT: On cross-examination said she has a job at Deals on Miller Road in April
of 2015.

THE COURT: What has the State found out from the Department of Correction as
to where she was on April 14?

MS. PUIT: I do not have an answer. All I know is that she was at Hazel D. Plant,
and I don’t have a definitive answer. That’s what we were trying to get, and I can’t
get it.

MR. ARMSTRONG: That is a Level V facility, Your Honor. The State is now
saying that it’s not. It’s a prison.
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THE COURT: I think just because that document was put into evidence that suggests
that it can be a work release referral, it is incumbent on the State, maybe just because
personnel at the Department of Correction weren’t there in the last couple of days,
when this 24 hours almost when this came to light, I don’t think the State should be
able to suggest that she might have been able to leave without affirmative proof, given
the seriousness of this that the defendant - - I think it’s stated another way, I think the
State is bound by the weight of the facts developing this case, that she was in prison
on April 14, and I'm just going to preclude the State from arguing to the contrary.

The State is the one on this important issue that should be able to tell the Court

whether or not she was in prison. If you say you can’t tell that one way or the other,

I’'m not going to allow an argument to the contrary. (A240-241).

DAG Puit stated that the State disagreed but would move on. (A241). However, trial
counsel requested that the record be corrected, noting “She has said that she was not in jail; she was
at Hazel D. Plant, which leads the jury to believe she is not in jail. That needs to be corrected, Your
Honor.” (A241). DAG Puit disagreed. (A241). However, the Court concluded a correction was
warranted, noting:

Well, then I think the State should have put on some evidence that she was in the

work release program or had the ability to leave, other than this document. I'have to

find the question because the State never argued until right now in rebuttal, there was

a theoretical opportunity of her to not have been at Hazel D. Plant.

I’m going to instruct the jury that Hazel D. Plant is a secure facility because I think

it was incumbent on the State, having called her as a witness, found out the fact it did,

to have shown one way or the other that she was in the custodial situation at Hazel
D. Plant or not.

So I’m going to instruct the jury that for the background facts, Hazel D. Plant is a,
in fact, a jail. (A241).

Thereafter, the Court stated: “Members of the jury, I instruct you that Hazel D. Plant facility

is ajail” (A241).
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Postconviction Statement of Monique Pruden.

In light of the aforementioned, Rule 61 Counsel employed a private investigator to speak with
Ms. Pruden. On March 19, 2020, Investigator Michael Wiant conducted a recorded interview® with
Ms. Pruden, at which time Ms. Pruden stated: “I wasn’t there.” (A288). Ms. Pruden explained that
she was in DOC custody at thé time bf the shooting at Hazel Plant and that she was not working at
the time. (A289). When Investigator Wiant asked Ms. Pruden “you’re positive that you were not
at the scenc when this happened”, Ms. Pruden responded “I’m positive.” (A289). When asked how
she was positive about that, Ms. Pruden responded “[b]ecause 1 was in jail.” (A289).

Investigator Wiant then inquired “Why, why would you tell them that you were there when
you weren’t there? Where you trying to - -”, to which Ms. Pruden responded:

No. It - - I don’t really want to explain it. But it was just at the time, it was

something going on, and they was just like no. You know, how people wanted you

to - - 1 don’t know. 1just - - I shouldn’t have did what Idid . . . . I really shouldn’t.

And you know, I - - I wish I didn’t. (A289).

Thereafter Investigator Wiant inquired *“[s]o was - - were you - - were you in trouble at the
time? Or had you been in any kind of uh, situation with, with police or anything like that?” (A289).
Ms. Pruden responded “[s]Jomething. Yeah, something like that. Pretty much, yeah.” (A289). When
asked whether she was working at Deal$ at that time, as she testified she was, Ms. Pruden responded
that she did work at Deal$ but not at the time that she was in DOC custody. (A289-290). When
Investigator Wiant asked how Ms. Pruden had information to give the police if she was not there, she

responded “[b]ecause the person that was there that I know.” (A290). Ms. Pruden refused to give

the name of this person. (A290). Ms. Pruden further advised that she gave information to Officer

5 A transcript of this interview is attached at A288-292.
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McKenzie about Mr. Reid’s homicide when she was at the police station being questioned in another
case after the officers asked about Mr. Reid’s homicide case. (A290). Ms. Pruden did not believe
that this conversation was recorded and did not recall when it occurred, other than that it did not
occur on the night of the incident. (A291). Ms. Pruden further reported that no one from the
VArtrtromey General’s Office spoké withr hér priér to rtrialr. (A291).

In concluding the interview, Investigator Wiant explained that it was important that Ms.
Pruden be completely honest with him, and the following exchange occurred.

WIANT: Yeah. Like I said, I’'m not the police, you know.

PRUDEN: Right. Right.

WIANT: So if you were there, you were there. If you weren’t, you weren’t. 1 want
to know the - -

PRUDEN: Right.

WIANT: - - the truth.

PRUDEN: Right. Right.

WAINT: So is you - - you weren’t there - - you weren’t even close by that thing?
PRUDENT: Nope, mm-mm.

WIANT: Okay. And when you were in court that day, um, do you remember thinking
about whether you shouldn’t testify to this, or you should, or - -

PRUDEN: Yeah, I remember. Yeah, I shouldn’t - - like, yeah, I - - yeah. I regret that
I did.

WIANT: Did you - - when you were going through the process - -
(Phone rings.)

WIANT: Sorry about that. Did, um - - were you having, having second thoughts
beforehand? How come you didn’t say anything - -
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PRUDEN: Ahead of time?
WIANT: Yeah, like when you - -
PRUDEN: It was like it was too late. It was like it was just, like, too late.

WIANT: Okay. All right. Did anybody talk to you about it afterwards or anything
like that?

PRUDEN: No. (A291-292).

Investigator Wiant has been unable to make contact with Ms. Pruden for a follow-up
interview.

Direct Appeal.

On direct appeal, trial counsel raised two issues: 1) the Superior Court abused its discretion
in permitting Detective Curley to opine that Mr. Thomas was the person depicted in one of the Pete’s
Pizza surveillance videos taken in the vicinity of and from around the time of the shooting; and 2)
there was insufficient evidence to convict Mr. Thomas of CCDW. (A275). Although the Delaware
Supreme Court noted that the Court had “serious reservations about the admission of this type of
identification testimony”, the Court held “under the particular facts of this case, we stop short of
finding an abuse of discretion in the Superior Court’s evidentiary ruling.” (A277). The Court
likewise denied Mr. Thomas’ second appellate claim. (A282).

Pro Se Rule 61 Motion for Postconviction Relief.
Mr. Thomas filed a pro se Motion for Postconviction Reliefalleging three claims of ineffective

assistance of counsel all pertaining to Ms. Pruden’s false testimony. (A286-287).
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CLAIM 1. MR. THOMAS’ RIGHT TO DUE PROCESS OF LAW UNDER THE
FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND
ARTICLE 1, § 7 OF THE DELAWARE CONSTITUTION WAS VIOLATED WHEN HIS
CONVICTION WAS TAINTED BY THE USE OF PERJURED TESTIMONY.

A State violates the Fourteenth Amendment right to due process when it “knowingly presents
or fails to correct false testimony in a criminal proceeding.” The United States Supreme Court has
held that if there is “any reasonable likelihood that the false testimony could have affected the
judgment of the jury”, the conviction must be set aside.’

As explained below, Mr. Thomas was deprived of his United States and Delaware

constitutional rights to due process of law® when the perjured testimony of Monique Pruden was used

S Haskell v. Superintendent Greene SCI, 866 F.3d 139, 146-147 (3d Cir. 2017); see also
Lambert v. Blackwell, 387 F.3d 210, 242 (3d Cir. 2004); United States v. Williams, 974 F.3d
320, 355 (3d Cir. 2020); Romeo v. State, Del., No. 114, 2010, Ridgely, J., at 7 (May 13, 2011)
(Order) (Fastcase) (attached as Exhibit A) (“We have explained that the State’s knowing use of
false or perjured testimony violates due process.”); Weber v. State, 457 A.2d 674 (Del. 1982) (. . .
“[1]t is now axiomatic that a conviction may be invalid under the fourteenth amendment if a
prosecutor has knowingly elicited false testimony relating to a witness’ credibility or if the
prosecutor has knowingly allowed the witness to testify falsely.”) (citing United States v. Agurs,
427 U.S. 97, 103 (1976), Giglio v. United States, 405 U.S. 150 (1972), Napue v. Hllinois, 360
U.S. 264 (1959), Alcorta v. Texas, 355 U.S. 28 (1957)).

7 Agurs, 427 U.S. at 103, holding modified by United States v. Bagley, 473 U.S. 667
(1985); Haskell, 866 F.3d at 145, 147 (holding that when the State has knowingly presented or
failed to corrected perjured testimony, “a petitioner carries his burden when he makes the
reasonable likelihood showing required by Giglio and Napue” as opposed to the “actual
prejudice” showing required by Brecht) (citing Giglio, 405 U.S. at 154 (citing Napue, 360 U.S. at
271); Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993)); Romeo, No. 114, 2010, at 7-8 (“In
the event that the State knowingly uses falser or perjured testimony to obtain a conviction, the
United State Supreme Court has held that the conviction ‘must be set aside if there is any
reasonable likelihood that the false testimony could have affected the judgment of the jury.””);
Jenkins v. State, 305 A.2d 610, 616 (Del. 1973) (noting that Napue applies to the knowing use of
false or perjured testimony).

8 U.S. Const. amend. XIV; Del. Const. art. I, § 7; The Delaware Supreme Court has held
that the phrase “due process of law” as found in the Fourteenth Amendment and the phrase “law
of the land” as found in Article 1, § 7 of the Delaware Constitution are synonymous and both
incorporate the concept of fundamental fairness. (Moore v. Hall, 62 A.3d 1203, 1208 (Del.
2013); Gann v. State, 2011 WL 4985701, at *2 (Del. Oct. 19, 2001) (“[Fjundamental

21

macs



by the State in securing convictions against Mr. Thomas for Murder First Degree, PFDCF, PFBPP,
and CCDW, as this perjured testimony was negligently, if not knowingly, presented by the State and
because it was allowed to go uncorrected. As there is a reasonable likelihood that the false testimony
could have affected the judgment of the jury, Mr. Thomas’ convictions must be set aside.

A. Monique Pruden committed perjury.

“A witness commits perjury if he or she ‘gives false testimony concerning a material matter
with the willful intent to provide false testimony, rather than as a result of confusion, mistake, or
faulty memory.”” Ms. Pruden testified that she witnessed Mr. Thomas shoot Mr. Reid on April 14,
2015. (A169-173). Yet, the evidence conclusively demonstrates that Ms. Pruden was in DOC
custody at Hazel Plant at the time of the shooting and did not leave the facility on that date, making
it impossible for Ms. Pruden to have witnessed the shooting, as she testified.

As an initial matter, the documentation revealed by trial counsel during Ms. Pruden’s
testimony showed that Ms. Pruden was in DOC custody at Hazel Plant at the time of the shooting.
(A244-261). However, because the State suggested at that time, without evidence, that Ms. Pruden
had the ability to leave on work release and therefore theoretically had the ability to witness the
shooting,'® Counsel conducted an investigation to conclusively determine whether Ms. Pruden was
or was not in custody at the time of the offense and whether, even if in custody, Ms. Pruden had the

ability to leave on a work release situation. The results of Counsel’s investigation demonstrate that

requirements of fairness which are the essence of due process govern all judicial proceedings.”);
Hammond v. State, 569 A.2d 81, 87 (Del. 1989) (recognizing “fundamental fairness, as an
element of due process” under Article I, § 7 of the Delaware Constitution)).

9 United States v. Hoffecker, 530 F.3d 137, 183 (3d Cir. 2008) (quoting United States v.
Dunnigan, 507 U.S. 87, 94 (1993)); see also Williams, 974 F.3d at 355.

19 A214, 235, 240-241.
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Ms. Pruden was in fact in DOC custody at Hazel Plant at the time of the offense and that she did not
have the ability to, and did not in fact, leave the facility on the night of the offense.

Investigator Wiant spoke with Ms. Pruden on March 19, 2020, and as noted above,!' Ms.
Pruden stated that she was positive that she did not see the shooting, because she was in DOC
custody at Hazel Plant at that time and because she was not working anywhere at the time which
would have permitted her to leave the facility. (A288-289). Although Ms. Pruden testified that she
was employed at Deal$ at the time of the shooting and was therefore permitted to leave the facility
for work, Ms. Pruden advised Investigator Wiant that her employment with Deal$ occurred later and
that at the time of the offense, she was not in fact working. (A289-290). Ms. Pruden openly
admitted to Investigator Wiant that she lied when she testified that she saw the shooting and indicated
to him that the information she provided to law enforcement and to the jury was based upon
information she received from individual(s) in the neighborhood. (A290).

Ms. Pruden also indicated that she initially provided information to Office McKenzie at the
Wilmington Police Department, presumably prior to her June 15, 2015 statement to Detective Curley,
while she was being interviewed in relation to another case. (A290-291). As Ms. Pruden did not
provide any further information on this initial discussion with Officer McKenzie and Investigator
Wiant was unable to make contact with Ms. Pruden again for a follow-up interview, Counsel has been
unable to obtain any further information on this alleged initial statement to Officer McKenzie.

Counsel additionally obtained documentation from DOC to corroborate Ms. Pruden’s
statements to Investigator Wiant. Pursuant to this Court’s March 16, 2020 Order granting Mr.

Thomas’ Motion for Issuance of a Subpoena Duces Tecum, DOC turned over to Counsel on March

1 See supra pp. 18-20.
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27, 2020 three pages of records pertaining to Ms. Pruden’s time in DOC custody around the time of
the offense. (A293-296). These three pages include one page of a “Booking Search”, which shows
that Ms. Pruden was admitted to custody on March 25, 2015 and was released from custody on April
29, 2015. (Id.). The DOC records also include two pages of “Contact Notes” that show on April
7,2015, Ms. Pruden was given a pass to leave the facility and on April 28, 2015 was given a pass to
leave the facility to interview at Mother Mary of Hope. (A295-296).

Counsel and a member of Counsel’s staff conducted two interviews with Darren Carter,> a
former Deputy Warden of Delaware’s Department of Corrections for the Baylor Women’s
Correctional Institution, who confirmed that the listing of dates showing when Ms. Pruden was given
a pass to leave the facility, combined with the lack of a listing showing that Ms. Pruden was given a
pass to leave the facility on April 14, 2015, establishes that Ms. Pruden did not leave the facility on
April 14, 2015, the day of the homicide. (A298-299). As Mr. Carter explained, an inmate must
check in and out with a correctional officer stationed at the exit of the facility whenever an inmate
leaves a Level TV facility. (A298). Each entry into and exit from the facility is then recorded ina “log
book.” (A298). Consistent with this practice, Ms. Pruden’s DOC contact notes indicate that she was
given a pass to leave the facility on April 28, 2015. (A295-296, 298). Thus, Mr. Carter was able to
conclude that absent any records indicating Ms. Pruden was given a pass to leave the facility on April
14, 2015, Ms. Pruden did not, in fact, leave Hazel D. Plant. (A298-299).

Ms. Pruden’s statements to Investigator Wiant acknowledging that she was not employed by

Deal$ on April 14, 2015 combined with the records produced by DOC showing that Ms. Pruden did

12 Affidavit from Daniel C. Breslin, Esquire regarding interviews with Former Deputy
Warden Darren Carter is attached at A297-299.
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not have a pass to leave the facility on April 14, 2015 and was still seeking employment on April 28,
2015, leave little doubt that Ms. Pruden was not employed by Deal$ on April 14, 2015. Nevertheless,
Investigator Wiant made numerous attempts to obtain Ms. Pruden’s relevant employment records
from Deal$ for the time of April 2015. However, Investigator Wiant was advised that a subpoena
is required to obtain those records."

In light of the aforementioned, it is clear that on April 14, 2015, Ms. Pruden was in DOC
custody at Hazel D. Plant Treatment Center and was not permitted to, and in fact did not, leave the
facility on that date. Furthermore, Ms. Pruden has admitted to Investigator Wiant to providing false
testimony and expressed regret in doing so, noting that she felt it was too late to admit the truth
before testifying falsely. As such, Ms. Pruden indisputably committed perjury during Mr. Thomas’
trial.

B. The State knew or should have known that Ms. Pruden’s testimony was false.

According to Ms. Pruden, no one from the Attorney General’s Office spoke with her prior
to trial. (A291). However, law enforcement spoke with Ms. Pruden as early as June 2015, and
Detective Curley spoke with her again mid-trial. (A14, 74). The docket sheet also indicates that Ms.
Pruden was served with a subpoena to appear at trial on August 29, 2017. (DE22). Thus, it is clear
that the State had intent to call Ms. Pruden as a witness prior to trial and that the State had ample
opportunity to check the criminal records for Ms. Pruden. Furthermore, it appears that the State did

perform at least a rudimentary check of Ms. Pruden’s criminal history, as DAG Zubrow asked Ms.

13 As such, a Motion for Issuance of a Subpoena Duces Tecum will be filed at a later date,
so that Counsel may obtain Ms. Pruden’s employment records from Deal$ for the time of April
2015 to irrefutably establish that Ms. Pruden was not working at Deal$ on April 14, 2015.
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Pruden on direct examination about her prior convictions. (A174). As such, it is unclear how the
State could be unaware that Ms. Pruden had been in custody at the time of the shooting.

Notably, on direct examination, the State asked Ms. Pruden about her conviction for
Aggravated Menacing. (A174). Her docket sheet from her Aggravated Menacing case shows that
on February 9, 2015, Ms. Pruden was committed to the Department of Corrections with bail set at
$10,000 cash. (A246 at Docket Entry 21). The next entry on the docket sheet shows that Ms.
Pruden had a violation of probation hearing before Judge Streett on February 24, 2015 at which time
she was sentenced. (A246 at Docket Entry 22). Based on the docket sheet alone, it was grossly
negligent for the State to not have checked to see if Ms. Pruden was still in custody at the time of the
shooting, when it was blatantly obvious from the docket sheet that she had been committed on
February 9, 2015 and sentenced for her violation of probation on February 24, 2015.

Moreover, despite the fact that the State should have known that Ms. Pruden’s testimony was
false during direct examination, as the State must have pulled some of her criminal history records,
the State actually knew once trial counsel explained what he had found out and showed the State the
inmate locator sheets showing Ms. Pruden in custody on April 13, 2015, April 15, 2015 and April
29, 2015, the sentence order, the Court’s commitment paper, and the violation report. (A185-186,
244-261). Moreover, following this disclosure, the State agreed that during the recess they would
pull Ms. Pruden’s DELJIS records, as it would show her actual release from custody date. (A187).
Furthermore, once the State came back from the recess, they advised “I believe everyone is on the
same page now, that she was at Hazel D. Plant Center.” (A187).

Yet despite knowing Ms. Pruden was in custody on the date of the homicide, the State,

without any basis in the evidence, implied that Ms. Pruden was permitted to leave the facility on work
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release. (A214, 235,240-241). When pressed by the Court as to whether the State believed that Ms.
Pruden was at liberty somehow on April 14, 2015, DAG Puit responded, “I do not know.” (A240).
The Court emphasized that as the one in charge of the Department of Corrections, the State was
responsible for being able to advise the Court whether Ms. Pruden was in custody or at liberty.
(A240-241). The Court further stated, “I think it was incumbent on the State, having called her as
a witness, found out the fact it did, to have shown one way or the other that she was in the custodial
situation at Hazel D. Plant or not.” (A241).

In light of the aforementioned, it is indisputable that the State should have known pre-trial that
Ms. Pruden would be providing perjured testimony and most certainly should have known, and did
know, that Ms. Pruden had in fact provided false testimony once the issue was raised by defense
counsel and the State was unable to find any evidence that Ms. Pruden was at liberty on work release
on April 14, 2015.

C. The false testimony of Ms. Pruden was not corrected.

The trial transcripts clearly show that Ms. Pruden’s false testimony was never corrected and
in fact was actually advanced by the State. Trial counsel attempted to show on cross-examination
that Ms. Pruden was in custody on April 14, 2015. (A183-184, 189-212, 215). However, Ms.
Pruden remained adamant that she was at the scene of the shooting and not at Hazel Plant. (Id.). On
re-direct examination, DAG Zubrow subtly implied that Ms. Pruden was not at Hazel Plant, and
therefore testifying truthfully, by reading a description of Hazel Plant which noted that the facility has
“work release as a component.” (A214).

Most significantly, during closing arguments, DAG Puit stated: “He’s going to talk to you

about Monique. Monique was emphatic that she was out there. You heard Mr. Armstrong question

27
A2q8



her about her time at Hazel D. Plant Center. You are going to be instructed that you will be the sole
judges of credibility in this case. . . .”. (A235). By reminding the jury that Ms. Pruden was
“emphatic” that she witnessed the shooting and by telling the jury that they get to decide Ms.
Pruden’s credibility, DAG Puit essentially argued that Ms. Pruden’s testimony was truthful.

Even more egregiously, during rebuttal, DAG Puit insinuated that Hazel Plant was not a jail.
(A240). Trial counsel requested that the record be corrected, noting “She has said that she was not
in jail; she was at Hazel D. Plant, which leads the jury to believe she is not in jail. That needs to be
corrected, Your Honor.” (A241). Thereafter, the Court instructed the jury, “Members of the jury,
I instruct you that Hazel D. Plant facility is a jail.” (A241). Thus, the only false information that was
corrected was DAG Puit’s statement that Hazel D. Plant was not a jail. (A241). Ms. Pruden’s false
testimony was left uncorrected entirely, as was the State’s insinuations that Ms. Pruden was at liberty
on work release on April 14, 2015.

D. There is a reasonable likelihood that the perjured testimony could have affected the
judgment of the jury.

The United States Supreme Court has held that “a conviction obtained by the knowing use
of perjured testimony is fundamentally unfair, and must be set aside if there is any reasonable
likelihood that the false testimony could have affected the judgment of the jury.”* The Supreme
Court has further held that “the same result obtains when the State, although not soliciting false

evidence, allows it to go uncorrected when it appears.”® The Supreme Court has additionally held

4 dgurs, 427 U.S. at 103 (1976), holding modified by Bagley, 473 U.S. 667.
5 Giglio, 405 U.S. at 153 (quoting Napue, 360 U.S. at 269); see also Lambert, 387 F.3d
at 242.
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that even if the false testimony goes only to a witness’s credibility and not to the defendant’s guilt,
the conviction must still be set aside.'®

In this case, not only did the false testimony, which the State failed to correct and continued
to knowingly present and argue even after being made aware of its falseness, go to Ms. Pruden’s
credibility, but it also went to the heart of the issue-Mr. Thomas’ guilt or innocence. Ms. Pruden
expressly testified that she was familiar with both Mr. Reid and Mr. Thomas and that she actually saw
Mr. Thomas shoot and kill Mr. Reid. Ms. Pruden painted a compelling story of these two individuals
having an argument over drugs and how it escalated with Mr. Reid spitting on Mr. Thomas. (A169-
173). Ms. Pruden’s testimony corroborated the testimony of Ms. Reid, with both explaining how the
two men had an argument, with Mr. Thomas leaving and returning approximately five minutes later,
followed by the resumption of the argument and eventually, the shooting.

When presented with evidence of her lies by trial counsel, Ms. Pruden became increasingly
hostile and argumentative, repeatedly refusing to acknowledge that she was in custody on April 14,
2015. (A183-184, 189-212, 215). The State then used Ms. Pruden’s combative attitude during
closing and rebuttal arguments to imply that Ms. Pruden must have been truthful in her testimony
because she was so “emphatic” that she was there and saw what she said that she saw. (A235, 240).
Any progress trial counsel made in convincing the jury that Ms. Pruden’s testimony was false, as it
most certainly was, was undermined by the actions of the State. The State insinuated that Ms. Pruden
was at liberty on work release on April 14, 2015 when DAG Zubrow read a description of Hazel
Plant on re-direct examination that noted the facility has a work release component. (A214). DAG

Puit further undermined trial counsel’s attempts to correct Ms. Pruden’s false testimony by arguing

16 Napue, 360 U.S. at 270.
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to the jury on rebuttal: “Mr. Armstrong says to you that it is without a doubt that Monique Pruden
was in jail. I think he writes jail up there five or six times. She’s emphatic. She sits up there. She’s
there. The State submits to you, the records says she’s at Hazel D. Plant, not jail, Hazel D. Plant.”

(A240). Although the Court corrected the record that Hazel D. Plant is in fact a jail, the Court’s
correction did nothing to ameliorate the damage caused by the State’s insinuations that there is, in
fact, doubt as to whether Ms. Pruden was in custody on April 14, 2015.

Moreover, DAG Puit further undermined trial counsel’s cross-examination of Ms. Prudenand
implied the truthfuslness of Ms. Pruden’s testimony by arguing to the jury “Monique was emphatic that
she was out there. You heard Mr. Armstrong question her about her time at Hazel D. Plant Center.
You are going to be instructed that you will be the sole judges of credibility in this case. . . .”.
(A235). By her statements, DAG Puit suggested that despite the evidence trial counsel presented on
cross-examination, he must be wrong because Ms. Pruden was so emphatic in her testimony that she
witnessed the shooting. DAG Puit furthered this improper insinuation by reminding the jury that they
are the sole judges of credibility in the case, essentially telling the jury there was potential for Ms.
Pruden’s testimony to be truthful and that they should so find.

By the prosecutors’ actions, the State not only undermined trial counsel’s attempts to correct
the false testimony, but also undermined trial counsel’s credibility with the jury. Trial counsel showed
a strong cross-examination of Ms. Pruden, by pointing out that her statements were in direct
contradiction with the documents in his possession. However, when the State followed that powerful
cross-examination by insinuating that trial counsel was incorrect and that Ms. Pruden’s testimony
truthful, the State tarnished trial counsel’s credibility, making it appear that trial counsel was

attempting to pull the wool over the eyes of the jurors. This undermined not only his cross-
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examination of Ms. Pruden, but his cross-examination of all the State’s witnesses, and given the
specific facts of this case, that undoubtedly had an affect on the judgment of the jury.

There was minimal to no physical evidence connecting Mr. Thomas to the shooting in this
case. The strongest physical evidence that the State presented was the surveillance video and sign-in
sheets at Crestview Apartments that arguably showed Mr. Thomas is the vicinity of the scene of the
shooting around the time the shooting occurred. (A131-134). The Pete’s Pizza surveillance videos
showed an individual not clearly identifiable as Mr. Thomas in the general vicinity of the shooting
around the time it occurred. (A129, 137). The store’s surveillance videos did not, however, show
anyone running through the parking lot, as the witnesses testified. (A135).

The majority ofthe State’s evidence against Mr. Thomas consisted of witness testimony-three
eye witnesses, including Ms. Pruden, and a prison informant. Ms. Reid testified that she witnessed
the shooting; however, there were inconsistencies between the testimony of Ms. Reid and Ms.
Cassidy, who also testified that she witnessed the shooting. (A89-93, 106-107,114, 118, 123-124).
Yet Ms. Cassidy did not come forward to report what she allegedly saw until two years after the
shooting. (A110). Mr. Lacurts testified that Mr. Thomas admitted to him that he shot Mr. Reid.
(A148-149). Yet, Mr. Lacurts, who has a history of making deals with the State to help himself out
in other cases, acknowledged that he had the ability to access discovery sent to Mr. Thomas by his
attorneys and that many people were discussing the shooting. (A144-145, 149-153, 156-157, 161).

In light of the aforementioned, the evidence against Mr. Thomas was far from overwhelming,
and ultimately boiled down to the credibility of the witnesses and whether the jury believed their
testimony. For that reason, the State’s actions in allowing Ms. Pruden to present false testimony and

continuing to argue that false testimony to the jury was especially damaging to the defense, not just
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because Ms. Pruden’s testimony corroborated Ms. Reid’s testimony and constituted a third eye
witness alleging they saw Mr. Thomas shoot Mr. Reid, but because the State’s actions also had the
effect of undermining trial counsel’s credibility. It was clear from trial counsel’s cross-examination
of Ms. Pruden that trial counsel had no doubt that Ms. Pruden was in custody at the time of the
shooting, and when the State insinuated that trial counsel was wrong, on re-direct examination and
during closing and rebuttal arguments, the State diminished the impact of not only trial counsel’s
cross-examination of Ms. Pruden but also of Ms. Reid, Ms. Cassidy and Mr. Lacurts.

In light of the aforementioned, it is clear that there is a reasonable likelihood that Ms.
Pruden’s false testimony, and the fact that it was left uncorrected and actually argued by the State,
could have affected the judgment of the jury.”” As such, Mr. Thomas’ Fourteenth Amendment right
to due process was plainly violated, as his convictions were tainted by perjured testimony.'® Thus,
Mr. Thomas’ convictions must be set aside'® and a new trial ordered.

E. This claim is not procedurally defaulted under Rule 61(i)(3).

This claim is not barred under Delaware Superior Court Rule of Criminal Procedure 61(1)(3).
Rule 61(i)(3) states that “any ground for relief that was not asserted in the proceedings leading to the

judgment of conviction . . . is thereafter barred, unless the movant shows (A) cause for relief from

Y Haskell, 866 F.3d at 145 (holding that when the State has knowingly presented or failed
to corrected perjured testimony, “a petitioner carries his burden when he makes the reasonable
likelihood showing required by Giglio and Napue” as opposed to the “actual prejudice” showing
required by Brecht) (citing Giglio, 405 U.S. at 154 (1972) (citing Napue, 360 U.S. at 271);
Brecht, 507 U.S. at 637-38); Jenkins, 305 A.2d at 616 (noting that Napue applies to the knowing
use of false or perjured testimony).

18 Jd. at 145-146 (citing Napue, 360 U.S. at 269; Giglio, 405 U.S. at 153; Lambert, 387
F.3d at 242).

1 Agurs, 427 U.S. at 103, holding modified by Bagley, 473 U.S. 667; Napue, 360 U.S. at
270.
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the procedural default and (B) prejudice from violation of the movant’s rights.”® While trial counsel
did not raise Mr. Thomas’ claim of due process violation on direct appeal, the procedural bar of Rule
61(i)(3) is inapplicable, because Mr. Thomas is able to demonstrate both cause for reliefand prejudice
from violation of his rights.”

In order to show “cause for relief from the procedural default”, Mr. Thomas must show that
““some external impediment’ prevented him from raising the claim.”” To show “prejudice from
violation of the movant’s rights”, Mr. Thomas must show that there is a “substantial likelihood” that
if the issue had been raised on appeal, the outcome would have been different.”

Trial counsel was unable to raise Mr. Thomas’ claim that his right to due process of law was
violated when his conviction was tainted by the use of perjured testimony, as trial counsel could not
have obtained the documentation needed to conclusively show that Ms. Pruden was in custody at
Hazel Plant on April 14, 2015 and did not have the ability to leave the facility on work release at that

time.2* Although trial counsel possessed inmate locator sheets and Ms. Pruden’s docket sheet,

2 Del. Super. Ct. Crim. R. 61(i)(3).

2! See generally Blackwell v. State, 736 A.2d 971 (Del. 1999).

2 Younger v. State, 580 A.2d 552 (Del. 1990) (citing Murray v. Carrier, 477 U.S. 478,
492 (1986)); see also State v. Perez, Del. Super., ID No. 1807009079, Karsnitz, J., at 6 (Now. 2,
2020) (Mem. Op. and Or.) (Fastcase) (attached as Exhibit B).

3 Flamer v. State, 585 A.2d 736, 748 (Del. 1990) (quoting United States v. Freddy, 456
U.S. 152, 172-174 (1982)); see also Perez, ID No. 1807009079, at 6.

2 Counsel, and a member of Counsel’s staff, Daniel C. Breslin, Esquire, spoke with Ray
Armstrong, former trial counsel, via telephone on January 11, 2021. During this phone call, Mr.
Armstrong advised that he attempted to make phone calls to the DOC during the recess when
Judge Cooch instructed the parties to get an answer as to Ms. Pruden's incarceration status. Mr.
Armstrong stated that he told the DOC that he was in trial, and he was trying to find out whether
a Ms. Pruden was in the facility at the time that she allegedly witnessed the crime. DOC informed
Mr. Armstrong that they had already received a phone call from the State in relation to Ms.
Pruden, that the DOC would be corresponding with the State, and that Mr. Armstrong would
need to go through the State to get the answer. Mr. Armstrong further stated that the DOC would
not tell him anything.

33
A304



sentence order and violation paperwork, all of which raised strong suspicion that Ms. Pruden was in
custody at Hazel Plant on April 14, 2015, the State suggested that Ms. Pruden had the ability to leave
the facility for work release, and trial counsel did not have in his possession any documentation that
would have conclusively refuted that.

Although the DOC advised trial counsel that he would have to go through the State to get
information on Ms. Pruden’s custodial status on April 14, 2015, there is no indication in trial
counsel’s file that the State ever provided him with such documentation. Moreover, as DAG Puit
advised the trial court that she did not know if Ms. Pruden was permitted to leave the facility, it does
not appear that the State ever sought out this information any further during trial or post-trial and/or
provided it to the defense. As the Delaware Supreme Court does not allow for expansion of the
record on direct appeal, this claim could only be pursued through a postconviction motion, which
does allow for expansion of the record.?

For the reasons articulated above,” there is a reasonable likelihood that Ms. Pruden’s false
testimony, and the fact that it was left uncorrected and actually argued by the State, could have
affected the judgment of the jury. Accordingly, Mr. Thomas has established a violation of his United
States constitutional Fourteenth Amendment right to due process, as his convictions were tainted by

perjured testimony. This same showing would have been made on direct appeal, had trial counsel

2 Del. Supr. Ct. R. 8 (“Only questions fairly presented to the trial court may be presented
for review; provided, however, that when the interests of justice so require, the Court may
consider and determine any question not so presented.”); Del. Supr. Ct. R. 9(2)(“Record —
Contents. —An appeal shall be heard on the original papers and exhibits which shall constitute the
record on appeal.”).

% Del, Super. Ct. R. Crim. Pro 61(h)(1)(“After considering the motion for postconviction
relief, the state's response, the movant's reply, if any, the record of prior proceedings in the case,
and any added materials, the judge shall determine whether an evidentiary hearing is desirable.”).

77 See supra pp. 28-32.
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been able to raise the issue. Thus, there is a “substantial likelihood” that if the issue had been raised
on appeal, the outcome of the appeal would have been different. Accordingly, Mr. Thomas has
demonstrated both cause for relief and prejudice sufficient to overcome the procedural bar of Rule
61(1)(3).

F. An evidentiary hearing is needed to expand the record in light of the constitutional
claims raised herein.

While Mr. Thomas belicves the information provided in this Motion and accompanying
Appendix and Exhibits provides sufficient support for this Court to grant relief, in the event this Court
finds otherwise or that additional facts are needed for the Court to make required fact findings or to
determine the extent of relief to which Mr. Thomas is entitled, Mr. Thomas requests that an
evidentiary hearing be held pursuant to Delaware Superior Court Criminal Rule 61(h).® An
evidentiary hearing is needed when raised claims require a forum for a defendant to compel testimony,
so as to provide the defendant with a meaningful opportunity to present witnesses and evidence.”
As there is no right to discovery in a Rule 61 postconviction review setting, an evidentiary hearing
is the only way for Mr. Thomas to fully present his alleged constitutional violations to this Court.”

Within Claim I, Mr. Thomas has alleged a constitutional due process violation in that his
convictions were tainted by the use of perjured testimony. Relatedly, Mr. Thomas alleges within
Claim IT*! that his constitutional right to due process was violated by prosecutorial misconduct, and

within Claim III, alleges that his constitutional due process rights were violated by the State’s

28 See Del. Super. Ct. Crim. R. 61(h); Dawson v. State, 673 A.2d 1186,1197 (Del. 1996).

2 See Dawson, 673 A.2d at 1197; Townsend v. Sain, 372 U.S. 293, 313 (1963); Lee v.
Glunt, 667 F.3d 397, 406 (3d Cir. 2012); Marshall v. Hendricks, 307 F.3d 36, 116 (3d Cir.
2001).

3 Dawson, 673 A.2d at 1197.

31 See infra pp. 38-47.
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violation of its Brady obligations.*? All three claims are based upon the same factual circumstances,
namely Ms. Pruden’s false testimony and the State’s failure to correct it and attempts to defend the
perjured testimony during trial. All three claims raise allegations of scrious constitutional violations
in a case in which the defendant received a life sentence. As such, further development of the factual
record is needed to allow Mr. Thomas the ability to provide support for his constitutional claims, so
as to comply with Mr. Thomas’ due process rights under the Fourteenth Amendment to the United
States Constitution and Article 1, § 7 of the Delaware Constitution.*

Mr. Thomas expects that at an evidentiary hearing, testimony should be compelled from
Monique Pruden, DAG Annemarie Puit, DAG Eric Zubrow, Mr. Ray Armstrong, Mr. Emery Abdel-
Latif, any relevant employees of the Department of Corrections, and any relevant employees from
Deal$. As Counsel was unable to obtain employment records for Ms. Pruden for April 2015 from
Deal$ without a subpoena, an administrative employee from Deal$ could provide testimony as to Ms.
Pruden’s employment status with the company during April 20152*  Employee(s) from the
Department of Corrections could assist the parties and Court in understanding the DOC documents
that show Ms. Pruden was in DOC custody at Hazel Plant on April 14, 2015 without the ability to
leave on work release, as well address whether there are additional records that could be produced
by the DOC, such as log books, that would demonstrate Ms. Pruden never left the facility on April

14, 2015.

%2 See infra pp. 48-55.

33 See Dawson, 673 A.2d at 1197; Townsend, 372 U.S. at 313; Lee, 667 F.3d at 406;
Marshall, 307 F.3d at 116 (3d Cir. 2001).

34 As noted above, Counsel will file a Motion for Issuance of a Subpoena Duces Tecum at
a later date regarding this issue.
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Testimony from DAG Puit and DAG Zubrow can shed light on what steps the State took
prior to trial to confirm Ms. Pruden’s criminal history and custodial status on April 14, 2015, as well
as what steps were taken mid-trial and post-trial, if any, to resolve the raised issues. Mr. Armstrong
and Mr. Abdel-Latif can testify as to what steps they took to ascertain Ms. Pruden’s whereabouts on
April 14, 2015, what roadblocks, if any, they encountered in their attempts to do so, and what
assistance, if any, the State provided in resolving the issue mid- and post-trial. Lastly, testimony from
Ms. Pruden can help shed light on any issues that were not discussed fully during her interview with
Investigator Wiant, as he was unable to make contact with her for a follow-up interview. Such issues
could include specifics about her conversation with Officer McKenzie, what all was said during her
June 16, 2015 statement to Detective Curley prior to the recording equipment being turned on, what
prompted her to provide untruthful statements to Detective Curley and testify falsely, whether she
received any benefit from the State or law enforcement in exchange for her statements and/or
testimony against Mr. Thomas, what contact she had pre-, mid-, and post-trial, if any, with the
Attorney General’s Office, and any other topics the parties and Court deem relevant.

In light of the serious constitutional claims raised within this Motion, Mr. Thomas respectfully
requests that an evidentiary hearing be held, so that he has a meaningful opportunity to present
witnesses and evidence that will enable him to fully present his claims of violations of his federal and

state constitutional rights to this Court for proper adjudication.
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CLAIM 1II. THE STATE COMMITTED PROSECUTORIAL MISCONDUCT BY
INJECTING PERJURED TESTIMONY INTO THE TRIAL, BY FAILING TO CORRECT
THE FALSE TESTIMONY AND BY ARGUING THE FALSE TESTIMONY TO THE JURY
DURING CLOSING AND REBUTTAL ARGUMENTS, WHICHDEPRIVED MR. THOMAS
OF HIS RIGHT TO DUE PROCESS PURSUANT TO THE FOURTEENTH AMENDMENT
OF THE UNITED STATES CONSTITUTION AND ARTICLE 1, § 7OF THE DELAWARE
CONSTITUTION.

The State committed four key errors with respect to calling Monique Pruden as a witness in
its case-in-chief that cumulatively amounted to prosecutorial misconduct: 1) the State failed to
adequately perform a criminal record check of Monique Pruden prior to trial; 2) once presented with
records by trial counsel showing that Ms. Pruden was likely in DOC custody at the time of the offense
and therefore committing perjury, the State failed to obtain records, or call DOC witnesses, to
conclusively determine Ms. Pruden’s custody status at the time of the homicide and therefore
conclusively determine whether she was providing false testimony; 3) once made aware of Ms.
Pruden’s nearly certain false testimony, the State failed to correct it; and 4) beyond failing to correct
the false testimony, the State actually argued that the false testimony was legitimate to the jury during
closing and rebuttal arguments and implied to the jury, without any basis in the evidence and without
a good faith basis for doing so, that Ms. Pruden’s testimony was not in fact false. Cumulatively, these
errors constituted prosecutorial misconduct which deprived Mr. Thomas of his right to due process

pursuant to the Fourteenth Amendment to the United States Constitution and Article 1, 7 of the

Delaware Constitution.*

35U.S. Const. amend. XIV; Del. Const. art. I, § 7; The Delaware Supreme Court has held
that the phrase “due process of law” as found in the Fourteenth Amendment and the phrase “law
of the land” as found in Article I, § 7 of the Delaware Constitution are synonymous and both
incorporate the concept of fundamental fairness. (Moore 62 A.3d at 1208; Gann, 2011 WL
4985701, at *2 (“[Flundamental requirements of fairess which are the essence of due process
govern all judicial proceedings.”); Hammond, 569 A.2d at 87 (recognizing “fundamental fairness,
as an element of due process” under Article 1, § 7 of the Delaware Constitution)).
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A. Applicable legal standard.

In claims of prosecutorial misconduct, the three-factor test set forth in Hughes v. State guides
the analysis. Under the Hughes test, once the Court determines that misconduct actually occurred,
the Court next considers “the closeness of the case”, “the centrality of the issue affected by the
alleged error” and “the steps taken to mitigate the effects of the error.”™ The purpose of the Hughes
test is to determine whether the misconduct ““prejudicially affect[ed] the defendant's substantial
rights” thereby “warrant[ing] a reversal of his conviction.””’ The Hughes test is “fact sensitive”.*®
In conjunction with the three Hughes factors, a fourth factor was established in Hunter v. State,
which asks “whether the misconduct amounts to repetitive errors that cast doubt on the integrity of
the judicial process.”

For the reasons explained below, the State’s actions with respect to the false testimony of Ms.
Pruden constituted misconduct that warrants a reversal of Mr. Thomas’ convictions and a new trial.

B. The State committed misconduct.

The State’s failure to adequately check the criminal records for Ms. Pruden was grossly
negligent. The State was aware that Ms. Pruden was convicted of Aggravated Menacing, as DAG
Zubrow questioned Ms. Pruden on her conviction during direct examination. (Al 74). As explained

above, the docket sheet alone for Ms. Pruden’s Aggravated Menacing case leads one to believe that

Ms. Pruden was in custody. (A246). It is unclear what reason the State would have for not

36 Hunter v. State, 815 A.2d 730, 737 (Del. 2002) (citing Hughes v. State, 437 A.2d 559,
571 (Del. 1981) (quoting Dyson v. United States, 418 A.2d 127, 132 (D.C. 1980))); Baker v.
State, 906 A.2d 139, 148 (Del. 2006).

37 Baker, 906 A.2d at 149.

3% Baker, 906 A.2d at 149.

3 Hunter, 815 A.2d at 737.

0 See supra pp. 26.
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confirming Ms. Pruden’s custody status for April 14, 2015 given the docket sheet, sentence order and
violation paperwork, but whatever the cause, it cannot possibly be reasonable under any objective
standard.

However, even if the State did not bear responsibility for determining Ms. Pruden’s custody
status prior to trial, the State most certainly bore responsibility for determining her custody status
once the prosecutors were alerted to the issue. As the Court inquired, “Is the State suggesting,
because it should know, that she was out on work release or was at liberty or not in a custodial
section?”. (A240). When DAG Puit conceded that the State did not know, the Court stated, “The
State is the one on this important issue that should be able to tell the Court whether or not she was
in prison.” (A240-241).

While the State’s failure to determine Ms. Pruden’s custody status prior to trial and mid-trial
once the issue was raised is significant in and of itself, the State egregiously crossed the line when it
suggested to the jury, with no good faith basis for doing so, that Ms. Pruden was at liberty on work
release on April 14, 2015.*" The Court concurred, stating:

THE COURT: Is the State suggesting, because it should know, that she was out on
work release or was at liberty or not in a custodial section?

MS. PUIT: I think the answer is no one knows. I think we can argue they put into
evidence it’s a work release facility.

THE COURT: 1 know defense put that into evidence, but does the State believe that
she was at liberty in some fashion on April 14, 2015?

41 The State’s rebuttal should be limited to responding to the arguments made by opposing
counsel, as it is improper to “sandbag” an opponent by reserving arguments for rebuttal or by
merely perfunctorily addressing a significant point of the case during opening argument, only to
then raise the matter during rebuttal. (See, e.g., Forrest v. State, 721 A.2d 1271, 1281 (Del.
1999); DeShields v. State, 534 A.2d 630, 645 (Del. 1987); Bailey v. State, 440 A.2d 997, 1002
(Del. 1982)).
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MS. PUIT: I do not know.

THE COURT: Well, I think it’s the State’s - - the State is in control of the
Department of Corrections. 1 don’t think the State should be permitted to suggest,
just because this document was put into evidence, it was partially a work release
facility, which probably is --

MS. PUIT: Your Honor, sorry to interrupt.
THE COURT: Go ahead.

MS. PUIT: On cross-examination said she has a job at Deals on Miller Road in April
of 2015.

THE COURT: What has the State found out from the Department of Correction as
to where she was on April 14?

MS. PUIT: I do not have an answer. All I know is that she was at Hazel D. Plant,
and I don’t have a definitive answer. That’s what we were trying to get, and I can’t
get it.

MR. ARMSTRONG: That is a Level V facility, Your Honor. The State is now
saying that it’s not. It’s a prison.

THE COURT: I think just because that document was put into evidence that suggests
that it can be a work release referral, it is incumbent on the State, maybe just because
personnel at the Department of Correction weren’t there in the last couple of days,
when this 24 hours almost when this came to light, I don’t think the State should be
able to suggest that she might have been able to leave without affirmative proof, given
the seriousness of this that the defendant - - I think it’s stated another way, I think the
State is bound by the weight of the facts developing this case, that she was in prison
on April 14, and I’'m just going to preclude the State from arguing to the contrary.

The State is the one on this important issue that should be able to tell the Court
whether or not she was in prison. If you say you can’t tell that one way or the other,

I’m not going to allow an argument to the contrary. (A240-241).

Later, when DAG Puit objected to the Court correcting the record on whether Hazel D. Plant

is a jail, the Court noted:

Well, then I think the State should have put on some evidence that she was in the
work release program or had the ability to leave, other than this document. Ihave to
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find the question because the State never argued until right now in rebuttal, there was
a theoretical opportunity of her to not have been at Hazel D. Plant.

I’'m going to instruct the jury that Hazel D. Plant is a secure facility because I think
it was incumbent on the State, having called her as a witness, found out the fact it did,
to have shown one way or the other that she was in the custodial situation at Hazel
D. Plant or not.

So I’'m going to instruct the jury that for the background facts, Hazel D. Plant is a,
in fact, a jail. (A241).

The record is clear that not only did the State fail to correct the false testimony of one of its
witnesses, but the State actually suggested to the jury that the testimony was not false, despite having
absolutely no basis in the evidence for such a suggestion. As such, it is clear that the State’s actions
constituted misconduct.

C. Under the Hughes/Hunter standard, the State’s misconduct prejudicially affected
Mr. Thomas’ substantial rights and casts doubt on the integrity of the judicial process.

Under the Hughes/Hunter test, the State’s misconduct prejudicially affected Mr. Thomas’ due
process right to a fair trial and casts doubt on the integrity of the judicial process. The first Hughes
factor, the closeness of the case, should be resolved in Mr. Thomas’ favor. As explained above,* the
State’s evidence against Mr. Thomas, while not minuscule, was far from overwhelming. The State
had minimal to no physical evidence connecting Mr. Thomas to the shooting. The Pete’s Pizza
surveillance videos showed an individual in the area of the shooting around the relevant time, but the
identity of this individual was not easily discernible. (A129, 135, 137). The majority of the State’s
evidence consisted of three eye witnesses and one prison informant who alleged Mr. Thomas
confessed to the shooting. The prison informant had a history of making deals with the State and

acknowledged that he could have, although he testified that he had not, discovered the information

2 See supra pp. 31.
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he provided from means other than Mr. Thorhas. (A144-145, 149-153, 156-157,161). Ms. Cassidy
allegedly witnessed the shooting, but failed to report what she saw to law enforcement for two years.

(A110). Moreover, the testimonies of Ms. Reid and Ms. Cassidy were inconsistent on the details,
and the State’s third eye witness, Ms. Pruden, clearly provided perjured testimony. (A A89-93, 106-
107, 114, 118, 123-124). As such, the State’s ability to secure a conviction predominantly boiled
down to the jury’s credibility determinations of the alleged eye witnesses. In light of strength of the
State’s evidence against Mr. Thomas, this case was relatively close.

The second Hughes factor, the centrality of the issue affected by the alleged error, should also
be resolved in Mr. Thomas’ favor. As has been explained throughout this Motion, Ms. Pruden’s false
testimony went not only to her credibility as an eye witness but also went to the heart of the trial-Mr.
Thomas’ guilt or innocence. Ms. Pruden, in providing perjured testimony, expressly stated that she,
being familiar with both individuals, witnessed Mr. Thomas shoot Mr. Reid. Moreover, Ms. Pruden’s
false testimony supported the sequence of events established in Ms. Reid’s testimony, thereby
strengthening the State’s case. Most significantly, the State’s misconduct, in failing to correct the
false testimony and actually advocating it to the jury, undermined the effectiveness of'trial counsel’s
cross-examination of Ms. Pruden while also undermining the effectiveness of his cross-examination
of all the State’s witnesses and diminishing his credibility with the jury. By suggesting that Ms.
Pruden was out on work release on April 14, 2015 and insinuating that trial counsel was wrong, the
State implied that trial counsel gave the jury false information and either through intent or mistake,
was attempting to fool the jury into discrediting a truthful State witness. As such, the alleged errors
affected the entirety of the trial and Mr. Thomas’ ability to defend against the State’s evidence, and

in particular, against the State’s false evidence in the form of perjured testimony.
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The last Hughes factor, the steps taken to mitigate the effects of the error, must also be
resolved in Mr. Thomas’ favor. As explained above,” Ms. Pruden’s false testimony was left
uncorrected and the State’s improper insinuations to the jury that Ms. Pruden was not in custody and
at liberty on work release at the time of the shooting and that Hazel D. Plant is not a jail were only
corrected to the extent of the Court instructing the jury that Hazel D. Plant is, in fact, a jail. (A241).
Moreover, as Mr. Thomas has explained, the effects of the State’s misconduct permeated the entirety
ofthe trial, diminishing trial counsel’s credibility and undermining his cross-examination of the State’s
witnesses. No corrective actions were taken, nor could there be any corrective actions capable of
mitigating the prejudicial effects of the State’s misconduct.

Lastly, in addition to the three Hughes factors, the fourth Hunter factor, ‘“whether the
misconduct amounts to repetitive errors that cast doubt on the integrity of the judicial process”, must
likewise be found in Mr. Thomas’ favor. The State’s improper actions occurred repeatedly
throughout the case, beginning with DAG Zubrow’s re-direct examination of Ms. Pruden, which
insinuated that Ms. Pruden was out of custody on work release on April 14, 2015, and continuing
through the State’s closing and rebuttal arguments in which DAG Puit argued to the jury that Ms.
Pruden was not at jail, that trial counsel is wrong that it is without a doubt that Monique Pruden was
in jail”, that it was up to the jury to judge Ms. Pruden’s credibility and emphasized that Ms. Pruden
was emphatic that she was at the scene of the shooting and not in jail. (A214, 235, 240).

In light of the aforementioned, it is apparent that the State’s errors with regard to not
correcting Ms. Pruden’s false testimony and actually arguing the perjured testimony to the jury,

without any good faith basis for doing so, were repetitive and prejudiced Mr. Thomas’ ability to

* See supra pp. 27-28.
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defend against the State’s evidence. Accordingly, Mr. Thomas was denied his United States and
Delaware constitutional right to due process of law when the above described prosecutorial
misconduct prevented him from receiving a fair trial .*

D. This claim is not procedurally defaulted under Rule 61(i)(3).

Although trial counsel did not raise this claim of prosecutorial misconduct on direct appeal,
this claim is not barred under Delaware Superior Court Rule of Criminal Procedure 61(i)(3), because
Mr. Thomas is able to demonstrate both cause for relief and prejudice from violation of his rights.*

As explained in relation to Claim L* in order to show “cause for relief from the procedural
default”, Mr. Thomas must show that ““some external impediment’ prevented him from raising the
claim”* and to show “prejudice from violation of the movant’s rights”, Mr. Thomas must show that
there is a “substantial likelihood” that if the issue had been raised on appeal, the outcome would have

been different.*®

“ See, e.g. Haskell, 866 F.3d at 145-46 (“A state violates the Fourteenth Amendment's
due process guarantee when it knowingly presents or fails to correct false testimony in a criminal
proceeding.”) (citing Napue, 360 U.S. at 269); Biberfeld, 957 F.2d 98 (“If a prosecutor uses
testimony it knows or should know is perjury, it is fundamentally unfair to an accused.”) (citing
Agurs, 427 U.S. at 103); Hoffecker, 530 F.3d at 183 (3d Cir. 2008) (noting that to establish a due
process violation based on perjury of a government witness, the defendant must show: 1) the
witness committed perjury; 2) the Government knew or should have known of the perjury; 3) the
testimony went uncorrected; and 4) there is a reasonable likelihood that the testimony could have
affected the verdict); Lambert, 387 F.3d at 242; c.f. United States v. John-Baptiste, 747 F.3d 186,
211 (3d Cir. 2014) (holding that although the government should have investigated the identity of
its witness prior to trial, the witness’s perjured testimony could not have affected the entire trial,
as it only related to four counts that were ultimately dismissed at the close of the government’s
case).

* See generally Blackwell, 736 A.2d 971.

4 See supra pp. 32-35.

4 Younger, 580 A.2d 552 (citing Murray, 477 U.S. at 492; see also Perez, ID No.
1807009079, at 6.

% Flamer, 585 A.2d at 748 (quoting Freddy, 456 U.S. at 172-174); see also Perez, ID
No. 1807009079, at 6.
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For the same reasons as applicable to Claim I, trial counsel was unable to raise on direct
appeal Mr. Thomas® claim that the State committed prosecutorial misconduct by injecting perjured
testimony into the trial, by failing to correct the false testimony and by arguing the false testimony to
the jury during closing and rebuttal arguments, because trial counsel could not have obtained the
documentation needed to conclusively show that Ms. Pruden was in custody at Hazel Plant on April
14, 2015 and did not have the ability to leave the facility on work release at that time. As noted
below.* trial counsel was dependent upon the State to obtain and provide to the defense the
documentation conclusively establishing Ms. Pruden’s custody status on April 14, 2015, and there
is no indication that the State ever did. As such, this claim could only be pursued through a
postconviction motion, which does allow for expansion of the record.>®

Furthermore, just as with Claim I, for the reasons explained above,” it is apparent that the
State’s misconduct prevented Mr. Thomas from receiving a fair trial and therefore violated Mr.
Thomas’ federal and state constitutional rights to due process of law. This same showing would
have been made on direct appeal, had trial counsel been able to raise the issue. Thus, there is a

“substantial likelihood” that if the issue had been raised on appeal, the outcome of the appeal would

¥ See infra pp. 50-51, 51 n.65; see supra pp. 33 n.24.

50 Del, Supr. Ct. R. 8 (“Only questions fairly presented to the trial court may be presented
for review; provided, however, that when the interests of justice so require, the Court may
consider and determine any question not so presented.”); Del. Supr. Ct. R. 9(a)(“Record —
Contents. —An appeal shall be heard on the original papers and exhibits which shall constitute the
record on appeal.”); Del. Super. Ct. R. Crim. Pro 61(h)(1)(“After considering the motion for
postconviction relief, the state's response, the movant's reply, if any, the record of prior
proceedings in the case, and any added materials, the judge shall determine whether an evidentiary
hearing is desirable.”).

51 See supra pp. 34-35.
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have been different. Accordingly, Mr. Thomas has demonstrated both cause for relief and prejudice

sufficient to overcome the procedural bar of Rule 61(i)(3).
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CLAIM III. THE STATE VIOLATED ITS OBLIGATIONS UNDER BRADY V. MARYLAND
BY FAILING TO SEARCH FOR AND DISCLOSE CRUCIAL IMPEACHMENT
INFORMATION DEMONSTRATING THE FALSITY OF MS. PRUDEN’S TESTIMONY,
IN VIOLATION OF MR. THOMAS’ RIGHTS UNDER THE FOURTEENTH
AMENDMENT TO THE UNITED STATES CONSTITUTION AND UNDER ARTICLE 1,
§ 7 OF THE DELAWARE CONSTITUTION.

A. Law applicable to a Brady violation.

The United States Supreme Court held in Brady v. Maryland that “suppression by the
prosecution of evidence favorable to an accused violates due process when the evidence is material
to either guilt or punishment, irrespective of good faith or bad faith of the prosecutor.”” Brady
requires that the prosecutor disclose all materially exculpatory and impeachment evidence.” The
prosecution, under Brady, has an affirmative duty to disclose any evidence that would reach the
“reasonable probability” standard, meaning that failure to disclose would undermine confidence in the
outcome of a trial.* Recognizing that it is sometimes difficult to assess the materiality of evidence
prior to trial, prosecutors must generally take a broad view of materiality and err on the side of
disclosing exculpatory and impeaching evidence.” The timing of disclosure must be made in order
for defense counsel to be able to use the material effectively.™

As an extension of the duty to provide the defendant with a fair trial, the prosecution is

required to disclose any and all favorable evidence known to the “prosecution team. 57 Furthermore,

52 Brady v. Maryland, 373 U.S. 83, 87 (1963).

53 Id; Bagley, 473 U.S. at 676; see Giglio, 405 U.S. at 154.

5 Kyles v. Whitley, 514 U.S. 419, 434-35 (1995).

% Id. at 439,

56 See White v. State, 816 A.2d 776, 778 (Del. 2003) (“When a defendant is confronted
with delayed disclosure of Brady material, reversal will be granted only if the defendant was
denied the opportunity to use the material effectively.”) (quoting Rose v. State, 542 A.2d 1196,
1199 (Del. 1988)).

57 Kyles, 514 U.S. at 437-38.
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the prosecutor has a duty to seek out and to learn of any favorable evidence known to parties acting
on behalf of the government, including the police.”® If the police fail to provide the prosecutor with
any Brady material, the prosecutor has an affirmative duty to follow up with the investigating officers
to see if they possess any such materials.*

To determine if a Brady violation has occurred, the Court performs a three prong analysis.

A Brady violation requires showing that: 1) exculpatory or impeaching evidence exists that is
favorable to the defendant; 2) that evidence is suppressed by the State; and 3) that the defendant is
prejudiced by the suppression. If each of these prongs is met, a Brady violation has occurred, and
the verdict must be vacated.”’

B. The information was favorable.

Evidence that is favorable to a defendant must be disclosed to him if it is material either to
guilt or punishment.”” Impeachment evidence is part of an effective cross-examination, which is
essential to the defendant’s right to confront the witnesses against him.** There is no doubt that the
suppressed evidence, that Ms. Pruden was in custody on April 14, 2015 and did not have the ability
to leave Hazel Plant on work release on that date is favorable to Mr. Thomas. This information was
not only critical impeachment evidence, in the sense of undermining the credibility of Ms. Pruden, but

it also demonstrated that Ms. Pruden was providing perjured testimony, as she could not possibly

58 Youngblood v. West Virginia, 547 U.S. 867, 870 (2006).

¥ 1d.

 Starling v. State, 882 A.2d 747, 756 (Del. 2005) (citing Strickler v. Greene, 527 U.S.
263, 281-82 (1999)).

1 Id.

2 Brady, 373 U.S. at 87.

83 Jackson v. State, 770 A2d 506, 515 (Del. 2001); U.S. Const. amend. XIV; Del. Const.
art. 1, §7.
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have been at the scene of the shooting and could not possibly have witnessed Mr. Thomas shoot Mr.
Reid.

C. The evidence was suppressed by the State.

The State suppressed critical impeachment evidence in Mr. Thomas’ case when it failed to
timely disclose to the defense that Ms. Pruden was in DOC custody at Hazel Plant on April 14, 2015
without the ability to leave on work release. The United States Supreme Court has long held that a
prosecutor must seek out and to learn of any favorable evidence known to parties acting on behalf
of the government, including the police.** As the Court noted during trial, the State, “being in control
of the Department of Corrections” and being “the one on this important issue that should be able to
tell the Court whether or not she was in prison” had the ability and responsibility, as the party calling
the witness, “to have shown one way or the other that she was in the custodial situation at Hazel D.
Plant or not.” (A240-241). However, the State did not do so, either prior to trial or during trial, nor
does it appear, based upon the absence of any indication otherwise in trial counsel’s file, that the
State, post-trial, sought and obtained the necessary information to conclusively determine Ms.
Pruden’s custody status and provided it to the defense.

Despite being able to obtain inmate locator sheets, Ms. Pruden’s docket sheet, sentence order
and violation paperwork that appeared to show Ms. Pruden was in custody at Hazel Plant on April
14, 2015, the defense was unable to obtain any documentation from Hazel Plant to conclusively show
Ms. Pruden’s custody status and ability, or inability, to leave the facility. Although trial counsel tried

to obtain such documentation, he was advised by the DOC that he needed to obtain the information

5 Youngblood, 547 U.S. 867; see also Smith v. Cain, 132 8.Ct. 627, 629-30 (2012)
(finding a Brady violation for the failure to disclose the lead detective’s notes, which contained
impeachment evidence); Johnson v. Folino, 705 F.3d 117, 129 (3d Cir. 2013).
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from the State®® As such, it is clear that the defense was prevented from obtaining any information
that would conclusively establish Ms. Pruden’s custody status on April 14, 2015, and therefore
irrefutably demonstrate that her testimony was perjured, and was wholly dependent upon the State
to obtain such crucial information.

As noted in Claim I and 11, the State should have, and could hgve, easily sought out the
information establishing Ms. Pruden’s custody status in April 2015, as the docket sheet alone for Ms.
Pruden’s Aggravated Menacing case, of which the State was aware, raised significant suspicion that
she was in custody on April 14, 2015. (A174, 246-248). And while such information was impossible
for the defense to obtain, it would have been easily obtainable for the State, being in control of the
Department of Corrections. (A299).

Regardless of whether the State negligently failed to seek out and learn of this crucial Brady
information, or whether the State was aware of it and failed to provide it to the defense, and the
Court when asked, the State’s conduct still constituted a violation of its Brady obligations.

D. Mr. Thomas was prejudiced as a result of the State’s Brady violation.

Evidence of Ms. Pruden’s false testimony is material, as there is a reasonable likelihood that
the false testimony could have affected the judgment of the jury. The United States Supreme Court
held in United States v. Agurs:

The rule of Brady v. Maryland arguably applies in three quite different situations. . .
. In the first situation, typified by Mooney v. Holohan, 294 U.S. 103, 55 S.Ct. 340,

65 As noted above, Mr. Armstrong advised Counsel and a member of Counsel’s staff
during a January 11, 2021 phone call that he had attempted to make phone calls to the DOC
during the trial recess and was informed by the DOC that they had already received a phone call
from the State in relation to Ms. Pruden, that the DOC would be corresponding with the State,
and that Mr. Armstrong would need to go through the State to get the answer. Mr. Armstrong
further advised that the DOC would not tell him anything. See supra pp. 33 n.24.
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79 L.Ed. 791, the undisclosed evidence demonstrates that the prosecution's case
includes perjured testimony and that the prosecution knew, or should have known, of
the perjury. In a series of subsequent cases, the Court has consistently held that a
conviction obtained by the knowing use of perjured testimony is fundamentally unfair,
and must be set aside if there is any reasonable likelihood that the false testimony
could have affected the judgment of the jury. It is this line of cases on which the Court
of Appeals placed primary reliance in those cases the Court has applied a strict
standard of materiality, not just because they involve prosecutorial misconduct, but
more importantly because they involve a corruption of the truth-seeking function of
the trial process.®

Subsequently, in United States v. Bagley, the Supreme Court held:

It remains to determine the standard of materiality applicable to the nondisclosed
evidence at issue in this case. Our starting point is the framework for evaluating the
materiality of Brady evidence established in United States v. Agurs. The Court in
Agurs distinguished three situations involving the discovery, after trial, of information
favorable to the accused that had been known to the prosecution but unknown to the
defense. The first situation was the prosecutor's knowing use of perjured testimony
or, equivalently, the prosecutor's knowing failure to disclose that testimony used to
convict the defendant was false. The Court noted the well-established rule that “a
conviction obtained by the knowing use of perjured testimony is fundamentally unfair,
and must be set aside if there is any reasonable likelihood that the false testimony
could have affected the judgment of the jury.” (footnote omitted). Although this rule
is stated in terms that treat the knowing use of perjured testimony as error subject to
harmless-error review, it may as easily be stated as a materiality standard under which
the fact that testimony is perjured is considered material unless failure to disclose it
would be harmless beyond a reasonable doubt. The Court in Agurs justified this
standard of materiality on the ground that the knowing use of perjured testimony
involves prosecutorial misconduct and, more importantly, involves “a corruption of
the truth-seeking function of the trial process.” (footnote omitted).”’

In light of the Supreme Court’s consistent holdings establishing that the knowing use of

perjured testimony violates Brady,”® as well as consistent application of a strict test of materiality,”

% Agurs, 427 U.S. at 103-104 (citing Mooney v. Holohan, 294 U.S. 103 (1935).

7 Bagley, 473 U.S. at 678-680.

68 See also Lambert, 387 F.3d at 242; Haskell, 866 F.3d at 148-149 (“Like the
suppression of evidence, presentation of perjured testimony also violates Brady.”) (quoting Agurs,
427 U.S. at 103); Stokes v. State, 402 A.2d 376, 379 (Del. 1979) (“Noting that the Brady
disclosure requirement could apply in three different contexts, the Court attempted to delineate a
standard of materiality for each: In the first category, wherein the prosecution knowingly used
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the knowing use of perjured testimony, as occurred in this case, is considered material, unless the
State’s failure to disclose it is harmless beyond a reasonable doubt. As explained in Claims I and 1I,
the State’s failure to correct Ms. Pruden’s false testimony, and failure to provide the defense with
documentation that would correct Ms. Pruden’s false testimony, prejudiced Mr. Thomas’ ability to
defend against the State’s evidence. As explained above, the State not only failed to correct the false
testimony of Ms. Pruden but actually argued this false testimony to the jury. (A235, 240). Inso
doing, the State was able to use Ms. Pruden’s perjured testimony not only to bolster the testimony
of Ms. Reid, but to undermine trial counsel’s credibility and his cross-examination of not just Ms.
Pruden, but all of the State’s other witnesses. Without evidence conclusively establishing Ms.
Pruden’s custody status on April 14, 2015, which the defense could only obtain through the State,
trial counsel was unable to refute the State’s suggestions and insinuations to the jury that Ms. Pruden
testified truthfully and despite being in Hazel Plant on April 14, 2015, had the ability to leave the
facility. In light of this, it is without question that the State’s failure to disclose the evidence of Ms.
Pruden’s false testimony was not harmless beyond a reasonable doubt, and as a result, Mr. Thomas
did not receive a fair trial and the verdict is not worthy of confidence. As such, Mr. Thomas’

convictions must be set aside and a new trial ordered.

perjured testimony (or should have known that the evidence was perjured), the Court ruled that
the evidence would be deemed material ‘if there is any reasonable likelihood that the false
testimony could have affected the judgment of the jury.””).

8 Id.
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E. This claim is not procedurally defaulted under Rule 61(i)(3).

Although trial counsel did not raise this claim of a Brady violation on direct appeal, this claim
is not barred under Delaware Superior Court Rule of Criminal Procedure 61(i)(3), because Mr.
Thomas is able to demonstrate both cause for relief and prejudice from violation of his rights.”

As explained in relation to Claims I"' and I,” in order to show “cause for relief from the
procedural default”, Mr. Thomas must show that ““some external impediment’ prevented him from
raising the claim”,” and to show “prejudice from violation of the movant’s rights”, Mr. Thomas must
show that there is a “substantial likelihood” that if the issue had been raised on appeal, the outcome
would have been different.”

For the same reasons as applicable to Claims I and 11, trial counsel was unable to raise on
direct appeal Mr. Thomas’ claim that the State violated its obligations under Brady v. Maryland by
failing to search for and disclose crucial impeachment information demonstrating the falsity of Ms.
Pruden’s testimony, because trial counsel could not have obtained the documentation needed to
conclusively show that Ms. Pruden was in custody at Hazel Plant on April 14, 2015 and did not have
the ability to leave the facility on work release at that time. As noted above, trial counsel was

dependent upon the State to obtain and provide to the defense the documentation conclusively

establishing Ms. Pruden’s custody status on April 14, 2015, and there is no indication that the State

™ See generally Blackwell, 736 A.2d 971.

" See supra pp. 32-35.

72 See supra pp. 45-47.

7 Younger, 580 A.2d 552 (citing Murray, 477 U.S. at 492); see also Perez, ID No.
1807009079, at 6.

™ Flamer, 585 A.2d at 748 (quoting Freddy, 456 U.S. at 172-174); see also Perez, ID
No. 1807009079, at 6.
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ever did. As such, this claim could only be pursued through a postconviction motion, which does
allow for expansion of the record.”

Furthermore, just as with Claims I and 11, for the reasons explained above,” it is apparent that
the State’s Brady violation undermines confidence in the jury’s verdict and was not harmless beyond
a reasonable doubt. This same showing would have been made on direct appeal, had trial counsel
been able to raise the issue. Thus, there is a “substantial likelihood” that if the issue had been raised
on appeal, the outcome of the appeal would have been different. Accordingly, Mr. Thomas has

demonstrated both cause for relief and prejudice sufficient to overcome the procedural bar of Rule

61(i)(3).

75 Del. Supr. Ct. R. 8 (“Only questions fairly presented to the trial court may be presented
for review; provided, however, that when the interests of justice so require, the Court may
consider and determine any question not so presented.”); Del. Supr. Ct. R. 9(2)(“Record —
Contents. —An appeal shall be heard on the original papers and exhibits which shall constitute the
record on appeal.”); Del. Super. Ct. R. Crim. Pro 61(h)(1)(“After considering the motion for
postconviction relief, the state's response, the movant's reply, if any, the record of prior
proceedings in the case, and any added materials, the judge shall determine whether an evidentiary
hearing is desirable.”).

76 See supra pp. 34-35, 46-47.
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CLAIM IV. AN EVIDENTIARY HEARING IS NEEDED, PURSUANT TO THE
FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND
ARTICLE 1, § 7 OF THE DELAWARE CONSTITUTION, TO DETERMINE WHETHER
THE STATE SUPPRESSED MATERIAL IMPEACHMENT EVIDENCE INRELATIONTO
MS. PRUDEN’S JUNE 16, 2015 STATEMENT TO DETECTIVE CURLEY.

As neither the recording nor the transcript of Ms. Pruden’s June 16, 2015 statement to
Detective Curley was included in trial counsel’s file, given to Counsel for postconviction review,
DAG Lugg provided Counsel with both the recording and transcript upon request. However,
Counsel has been unable to determine when Ms. Pruden’s June 16, 2015 recorded statement was
provided to trial counsel, either in the form of a transcript or an audio file or disc.

It appears the State meticulously kept track of the discovery that was provided to trial counsel
in the form of detailed discovery cover letters. (A34-42, 61-73, 81-82). As indicated in the cover
letter, on September 26, 2016, the State provided trial counsel with a copy of Mr. Thomas’ audio
interview with Detective Curley. (A34). On August 24, 2017, as indicated in the cover letter, the
State provided trial counsel with CDs containing the recorded statements of Etta Reid (two
statements), Leantaye Cassidy and Brandon Lacurts. (A70). On September 16, 2017, trial counsel
received recordings of the mid-trial statements of Ms. Pruden and Rammonie Slowe via email. (A73,
81, 82). Thus, with the exception of Ms. Pruden’s June 16, 2015 statement, it appears the State
provided trial counsel with all of the recorded statements of the witnesses. However, none of the

cover letters, or email correspondence in trial counsel’s file, indicate that the State provided trial

counsel with a transcript or recording of Ms. Pruden’s June 16, 2015 statement.”’

77 The final page of the transcript of Ms. Pruden’s June 16, 2015 statement that was
provided to Counsel by DAG Lugg indicates that this statement was transcribed on September 11,
2016. (A19).
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Nevertheless, on September 15, 2017, DAG Puit sent an email to trial counsel in which she
wrote:

.. .Today we also interviewed Monique Pruden. She was previously interviewed ny

[sic] Detective Curley and her interview was provided to you. A transcript of her

previous interview was also previously provided. When re-interviewing Ms. Pruden

she indicated she saw the shooting and that 'Mutt shot Shannon'. This second

interview was recorded and I received a copy of this interview this evening. Please

let me know the best way to get a copy of this interview to you tomorrow. (A73).

As such, although there is no supporting documentation in trial counsel’s file or in the
discovery letters docketed with the Prothonotary, Counsel can only assume that the transcript and
recording of Ms. Pruden’s June 16, 2015 statement was provided to trial counsel some time prior to
September 15, 2017, perhaps in person.

However, upon review, both the transcript and the recording begin as follows:

15:34:42 [START RECORDING]

[DT enters room]

DT: All right, let's get you done. Okay.

MP: You want me to show you (UI)?

DT: I will, yeah, while I'm here. You recognize anyone in there?
MP: That's Mutt right here, #5.

DT: Okay. (Al4).

While Counsel recognizes that it is up to the detective as to when he or she begins recording
an interview, typically the unedited full recording shows the interview beginning from the moment
the subject walks into the room, with often several minutes of nothing happening while the subject
is in the room alone, up until the moment the subject leaves the room. Counsel contacted DAG
Lugg, who in turn contacted Detective Curley, who confirmed that there is no additional footage.
However, what is missing from this record of the interview is the discussion between Detective

Curley and Ms. Pruden prior to the when the detective began recording. It is unclear how Ms.

Pruden came to give her interview with Detective Curley that day, whether she was in custody for
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an offense or was being questioned about another case or whether she initiated contact with law
enforcement to speak with them about Mr. Reid’s homicide.

Based upon Ms. Pruden’s interview with Detective Wiant, there appears to have been some
discussion with Officer McKenzie at Wilmington Police Department regarding another case, before
Ms. Pruden gave her June 16,2015 statement to Detective Curley. (A290-291). Ms. Pruden refused
to provide any details regarding her discussion with law enforcement, so it is not known whether the
conversation with Officer McKenzie happened immediately prior to her conversation with Detective
Curley, on the same day, or days, weeks or months apart. (A289-291). Most importantly, it is not
known whether anything was promised to Ms. Pruden by Detective Curley or another law
enforcement officer, or whether she was given some type of discretion from law enforcement for the
statement that she gave, prior to the recorded portion of her June 16, 2015 statement.

Given the unique factual circumstances of Ms. Pruden’s statements and testimony, this is
important to determine, as the initial part of the conversation between Detective Curley and Ms.
Pruden was not recorded, it does not appear any handwritten notes memorializing this interaction was
provided to trial counsel, Ms. Pruden refused to speak with Investigator Wiant about her discussions
with law enforcement, on the date of Detective Curley’s and Ms. Pruden’s mid-trial interview,
September 15,2017, there was an active warrant for Ms. Pruden’s arrest and yet she was not arrested
until after her testimony was given,” and in the end, Ms. Pruden admitted to Investigator Wiant that
she was not truthful in either of her pre-trial statements to Detective Curley or in her testimony.
(A288-289, 291). These unusual circumstances provide enough of a basis to believe additional

impeachment material that the State was required to disclose pursuant to Brady was not in fact

® A186, 217, 251-257.
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disclosed.”

However, Counsel has exhausted all available investigative avenues to determine the nature
of this impeachment evidence. As such, it is necessary to utilize the due process function of an
evidentiary hearing,*® during which Ms. Pruden, Detective Curley, DAG Puit, DAG Zubrow, and any
other individual the parties or Court deem relevant, can provide testimony to resolve this issue, one
way or the other. Accordingly, Mr. Thomas respectfully requests that an evidentiary hearing be held
so that he may be given an opportunity to develop the factual record on this issue, so as to determine
whether the State failed to provide impeachment Brady material related to Ms. Pruden, apart from
the issue of her perjured testimony, to the defense, and if so, what the impact of that Brady violation

iS.

” Brady, 373 U.S. at 87 (holding that “suppression by the prosecution of evidence
favorable to an accused violates due process when the evidence is material to either guilt or
punishment, irrespective of good faith or bad faith of the prosecutor”); Youngblood, 547 U.S. at
870 (holding that the prosecutor has a duty to seck out and to learn of any favorable evidence
known to parties acting on behalf of the government, including the police, and that if the police
fail to provide the prosecutor with any Brady material, the prosecutor has an affirmative duty to
follow up with the investigating officers to see if they possess any such materials).

80 See Dawson, 673 A.2d at 1197; Townsend, 372 U.S. at 313; Lee, 667 F.3d at 406;
Marshall, 307 F.3d at 116.
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CONCLUSION

WHEREFORE, based on the foregoing, Petitioner respectfully requests that this Court grant
all appropriate relief, including an evidentiary hearing, and reverse his convictions and remand for a

new trial,

Christopher S. Koyste (# 3107)

Law Office of Christopher S. Koyste LLC
Attorney for the Petitioner

709 Brandywine Blvd.

Wilmington, DE 19809

(302) 762-5195

Dated: January 22, 2021
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IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

STATE OF DELAWARE
V.
L.D. No. 1505012411
DAMIAN THOMAS,

Defendant.

CERTIFICATE OF SERVICE

I, Christopher S. Koyste, attorney for Damian Thomas, certify that on January 22,2021, the

foregoing Amended Motion for Postconviction Relief, Exhibits and Appendix Volumes I and 1T were

served upon:

Sean P. Lugg, Esquire Prothontary

Deputy Attorneys General New Castle County Courthouse
Department of Justice 500 North King Street

820 N. French Street Wilmington, DE 19801

Wilmington, DE 19801

Raymond D. Armstrong, Esquire Emery A. Abdel-Latif, Esquire

Carvel State Office Building Gonser and Gonser, P.A.

820 N. French Street, 3™ Floor Concord Plaza, Springer Building, Suite 203
Wilmington, DE 19810 3411 Silverside Road

Wilmington, DE 19810

Christopher S. Koyste (# 3107)

Law Office of Christopher S. Koyste LLC
709 Brandywine Blvd.

Wilmington, DE 19809

(302) 762-5195
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