DISTRICT COURT, EL PASO COUNTY, COLORADO
El Paso County Judicial Building

270 S. Tejon Street, PO Box 2980 DATE FILED: December 6, 2021 11:00 AM
Colorado Springs, CO 80903
Telephone: 719.452.5000

The People of the State of Colorado,
Plaintiff(s),

VS.

JAMES WOO,
Defendant. ACOURT USEONLY A

Case #: 2016CR2069

Division: 17

ORDER DEFERRING RULING ON DEFENDANT'S MOTION FOR RETURN OF
PROPERTY, DENYING DEFENDANT’S MOTION FOR DISCOVERY, AND DENYING
MOTION TO MODIFY PROTECTIVE ORDERS

There are several issues in this matter pending before this Court. But prior to addressing thosc
issues, the Court must recite some of the history in this matter. First, a jury convicted Mr. Woo
of first-degree murder on February 6, 2018. In accord with Colorado law, Judge Dubois
sentenced him to life in prison without the possibility of parole on that same day.

The Office of the Public Defender, on Mr. Woo’s behalf, filed a notice of appeal for the criminal
conviction on March 26, 2018 (the “Direct Appeal™). The Court of Appeals identified the Direct
Appeal under case number I8CA584.

On May 22, 2018, Mr. Woo, through his then local trial counsel Richard Bednarski, filed a
Motion to Allow Release of Hard Drives to James Woo's Family (the “Hard Drive Return
Motion™). In that motion Mr. Woo’s counsel sought an order from the Court permitting him to
relcase hard drives in discovery to Mr. Woo. At a hcaring held on May 25, 2018 on the lard
Drive Return Motion, the delense clarified that request and indicated defense counsel wanted to
release copics he received from the district attorney to Mr. Woo’s family. The district attorney
objected. The trial court ordered defense counsel to statc specifically what Mr. Woo wanted
released from the hard drive.

On March 18, 2020, Mr. Woo's local trial counsel moved to withdraw, The trial court denied
that motion based upon the outstanding issue regarding the Hard Drive Return Motion via an
order issued May 17, 2019.
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Local trial counsel filed the status report requestcd by the court’s order of May 17, 2019 on May
29, 2019. The upshot of that response indicated that Mr. Woo sought everything other than
photographs and videos related to the murder victim in this casc. The response also indicated
that some of the materials on the hard drives at issue were the subject of a protective order from
the trial court.

Mr. Woo, pro se, filed a motion to appear telephonically regarding the Hard Drive Return
Motion that the court received on June 5, 2019. On September 18, 2019, the court received two
additional pro se motions from Mr. Woo. One sought the removal of the protection orders on
some of the discovery, specifically the removal of the protection order on what he described as
being a six-terabyte hard drive. The sccond requested both release of property in his atlorney’s
possession as well as release of discovery to him.

The prosecution filed a response on to those motions on February 4, 2020, which claimed, with
authority, that the trial court lacked jurisdiction to issue any orders on the casc while the matter
was on direct appeal.

The trial court held a hearing on February 6, 2020. The court ruled that local counsel could
release all discovery to Mr. Woo except for the six-terabytc hard drive subject to the court’s
protection order. The court reiterated that the defendant had to specify what he wanted from the
hard drive prior to the court ordering the release of anything.

Local trial counsel filed a letter on March 9, 2020 detailing compliance with the court’s orders.
That letter indicated he provided a complete copy of the bates stamped discovery to Mr. Woo’s
sister. The letter indicated counsel withheld some items, including discs 90-91 containing
pornographic and sadistic images and discs 106A-L, which counsel identified as a cell phone
cxtraction which, apparently, he could not copy.

Mr. Woo filed another pro se motion which the court received on March 25, 2020. That motion,
among other things, requested the court order the district attorney to provide discs 106A-E to his
designee. The motion also sought scveral other things.

The Court of Appeals denied Mr. Woo’s Direct Appeal in an unpublished decision on November
25, 2020. The Colorado Supreme Court denied Mr. Woo’s petition for review of that decision
on March 29, 2021.

And finally, Mr. Woo filed a Motion to Address Pending Motions on January 28, 2021. Judge
Dubois issued an order requiring a status report from the prosecution on October 8, 2021, and
they filed that status report on November 5, 2021.

ISSUES

There are scveral issues the court must now address in this matter. First, although the parties
have treated Mr. Woo's request for release of property and request for discovery as the same
request, they raise scparate and distinct issues. And the legal standards applicablc to the two
issucs are different. Sccond, Mr. Woo requested the Court lift protcction orders on portions of
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the discovery. Third, there is a real question as to whether the trial court had authority to issue
any orders during the pendency of Mr. Woo's direct appeal.

JURISDICTION

Taking the last of those issues first. On February 6, 2020, after Mr. Woo’s appeal had been
perfected in the underlying criminal case, Judge Dubois issucd an order which stated that, if Mr.
Woo could not receive all of the items he was requesting from his original trial and appellate
counsel, the court could “possibly order DA (o re-provide all discovery to [Defendant] again™ but
in that case the court would require Mr. Woo to provide a list of everything being sought and the
reason [or his request.

Mr. Woo sought to appeal Judgc Dubois’s order and in 2020CA564 the Court of Appeals found
that the order was not a final appealable order, but also expressed concern that the trial court may
have lacked jurisdiction to issuc the February 6, 2020 order becausc the direct appeal was still
pending at that time. Case law justifies their concern:

Unless otherwise specifically authorized by statute or rule, once an appeal has
been perfected, the trial court has no jurisdiction to issue further orders in the case
relative to the order or judgment appealed from. Consequently, should it be
necessary for the trial court to act, other than in aid of the appeal or pursuant to
specific statutory authorization, the proper course would be for a party to obtain a
limited remand from the appellate court.

People v. Dilion, 655 P.2d 841, 844 (Colo. 1982).

Because there was no limited remand at the time Judge Dubois issued the February 6, 2020
order, and because the return of property order did not relate to assist in the appeal and was not
done pursuant to any specific statutory authorization, the trial court did not have jurisdiction at
the time. “It is axiomatic that any action taken by a court when it lacked jurisdiction is a nullity.”
Id.

Where doces that leave the partics? That is the crux of the issuc now facing the court. And given
the court lacked authority for its prior orders; the slate is clean for this court to address the issues.

RETURN OF PROPERTY

Going back to the two different requests Mr. Woo makes—and addressing his request for release
of property first.

Mr. Woo's request for the return of property seized by law enforcement presents a difficulty
because there is a split of authority among Colorado Court of Appcals divisions as to whether
trial courts have jurisdiction 1o resolve such motions afier a defendant has been sentenced. In
Strepka v. People, 489 P.3d 1227 (Colo. 2021) the Colorado Supreme Court acknowledged this
split of authority but, since the exact issuc was not before the court in that case, declined to
articulate which approach to determining jurisdiction was appropriate:



The division in [People v.] Chavez|, 487 P.3d 997 (Colo. App. 2018)] is one of a
number of divisions of the court of appeals (o consider the cxtent of a trial court’s
jurisdiction to resolve motions for return of property in criminal cases. See
Chavez, 4 13 (*[O]nce a valid sentence is imposed . . . a criminal court has no
further jurisdiction.”); People v. Wiedemer, 692 P.2d 327, 329 (Colo. App. 1984)
(“A trial court loses jurisdiction upon imposition of a valid scntence except under
the circumstances specified in Crim. P. 35."); see also People v. Hargrave, 179
P.3d 226, 228 (Colo. App. 2007) (“When the need for property scized in a case
has ended, the trial court has the jurisdiction and the obligation to order its return
and. if necessary, to conduct a hearing to determine its appropriale disposition . . .

7).

With the exception of Hargrave, the divisions in these cases have generally
concluded that the trial court loses jurisdiction upon the imposition of a valid
conviction and sentence.

Strepka, 489 P.3d at 1231. However, because these cases addressed the retumn of lawfully seized
property and the defendant in Strepka was secking the return of illegally seized property, the
court determined that the “question of which, if any, of these approaches is correct”™ was not
before them, and did not resolve the split of authority. So the question remains unanswered.

Casc law presents two different approaches to resolve this issue. The Court of Appcals described
them in Chavez:

Divisions of this court are split on whether criminal courts have jurisdiction over
motions for return of property made after a defendant has been sentenced.

In People v. Wiedemer, 692 P.2d 327, 329 (Colo. App. 1984), a division of this
court held that the imposition of sentence ends a criminal court’s subject matter
jurisdiction, with the solc exception of motions brought under Crim. P. 35.
Because Crim. P. Rule 35 did not authorize the court to deal with matters of
property, the division reasoned that criminal courts do not have jurisdiction over
such motions made after sentencing. /d.; see also People v. Galves, 955 P.2d 582
(Colo. App. 1997).

A different division held in People v. Hargrave, 179 P.3d 226, 230 (Colo. App.
2007), that “the [criminal] court has ancillary jurisdiction, or inherent power, to
entertain defendant’s post-sentence motion for return of property.” See also
People v. Rautenkranz, 641 P.2d 317, 318 (Colo. App. 1982). The division rclicd
on the test for ancillary jurisdiction used by federal courts. 179 P.3d at 229-30.
Under this test, ancillary jurisdiction attaches when:

(1) the anciilary matter ariscs from the same transaction which was the basis
of the main proceeding, or ariscs during the course of the main mater, or is
an integral part of the main matter; (2) the ancillary matter can be
determined without a substantial new factfinding proceeding; (3)




determination of the ancillary matter through an ancillary order would not
deprive a party of a substantial procedural or substantive right: and (4) the
ancillary matter must be settled to protect the integrity of the main
proceeding or to insure that the disposition in the main procceding will not
be frustrated.

People v. Chavez, 487 P.3d at 998 (quoting Hargrave, supra and Morrow v. District of
Columbia, 417 F.2d 728, 740 (D.C. Cir. 1969) {(emphasis supplicd in Chavez).

But as the Supreme Court in Strepka court noted, most cases find that trial courts lack
jurisdiction to resolve requests for the return of lawfilly seized property after a defendant has
been sentenced.

The case with facts most like Mr, Woo's is Chavez, where the Defendant sought the retum of
two computers and numerous compact discs holding information. In that case, although the court
ultimately elected to follow the line of cascs which stated that criminal courts have no
jurisdiction beyond that granted by Crim. P. 35 after a defendant has been sentenced, the court
still noted that even if the Hargrave ancillary jurisdiction test were applied, the court would not
have jurisdiction because the property requested “could contain both property subject to return,
such as innocuous family photos, as well as (or only) contraband not subject to return, such as
photos of unlawful sexual behavior involving” the defendant, and that such “an inquiry would
invariably involved ‘substantial new factfinding proceedings.”” Chavez, 487 P.3d at 999 (quoting
Hargrave, 179 P.3d at 229-30). So too here.

But even the Chavez case presents a wrinkle in considering this matter. Because the Chavez
court noted in a footnote that their determination that the criminal court did not have jurisdiction
did not leave Mr. Chavez without a remedy because civil district courts are courts of general
jurisdiction and Mr. Chavez could potentially file an action there for the return of his property.
Here, Mr. Woo did. He did so by filing a replevin action against both the El Paso County
Sheriff’s Office and the Fourth Judicial District Attorney’s Office in case 2019CV103 (the
“Replevin Case”).

A different district court judge dismissed the Replevin Case. Mr. Woo appealed that
dctermination. And while the Court of Appeals upheld the district court’s decision to dismiss the
Replevin Case the Colorado Supreme Court has since granted Mr. Woo’s petition for review.

Now, a defendant’s ability to receive alternate reliet was not a determinative issue in Chavez or
any of the other cases where court addressed jurisdiction to resolve return of property motions.
But Mr. Woo’s replevin litigation, referenced above, seems likely to provide an answer to the
question of whether this court retains jurisdiction to order the rcturn of lawfully scized property.

That is because the Colorado Supreme Court granted review on his casc to determine, *“| wihether
the court of appeals errcd in holding that the Colorado Governmenial Immunity Act does not
violate petitioner’s constitutional right against deprivation of property without duc process in
barring his replevin claim, cven if the criminal court lacks jurisdiction to address a post-sentence
motion for return of property.” See 2021 WL 37113304.




Under thesc extremely unusual circumstances, the Court believes reserving ruling on Mr. Woo’s
property return request to be the appropriate course. Any order this court issues given the
pending appellate case clouds, not clarifics the issue. Should the Colorado Supreme Court
permit Mr. Woo’s replevin claim to proceed, then he has a method to seek the return of his
property. If the opinion rules otherwisc, then this Court will render a decision with guidance
from the Colorado Supreme Court, if any, from that case. And finally, if the Colorado Supreme
Court takes no action, the Court will then consider thesc issues on their merits.

Depending on what happens, the issuc of whether Mr. Woo has an alternative rccourse in his
civil case is one factor the court could consider in determining whether the court has jurisdiction
to resolve this issue. After all, if there is a right the law should provide a remedy. But until the
case before the Colorado Supreme Court resolves, this court cannot perform the full analysis
necessary.

The Court therefore orders that Mr. Woo re-raise this issue, if necessary, after the Colorado
Supreme Court takes some action in Woo v. El Paso County Sheriff’s Office and Fourth Judicial
District Attorney’s Office, Supreme Court case 20SC865.

MR. WOO’S DISCOVERY REQUEST

The second issue for the court is to determine how to handle Mr. Woo’s current discovery
requests. In addressing this issue, the court first notes that the court issucd several orders during
the pendency of Mr. Woo’s direct appeal. Because the court lacked jurisdiction to enter those
orders and because orders issued without jurisdiction are a nullity, this court vacatcs them.

The status of post-conviction discovery requests is not at all certain under the rules of criminal
procedure or Colorado law. Crim. P. Rule 16, by its title and terms, applies to *Discovery and
Procedure Before Trial.” And generally spcaking, a district court has little authority to do
anything in a criminal case after conviction, save for proceedings pursuant to Crim. P. Rule 32
and 35.! Neither of those rules address discovery requests or requirements. Further, Colorado
“remains one of the few states that has never deviated from the traditional doctrine holding that
courts lack power to grant discovery outside of those statutes or rules.” People in the Interest of
E.G., 2016 CO 19 T 12 (denying the defense access to a crime scene inside a non-party’s
residence). Further, there is no gencral right to discovery in criminal cases. /d. at T 23 citing
Weatherford v. Bursey, 429 U.S. 545, 559 (1977).

In 2009 the United States Supreme Court, in District Attornev’s Office for Third Judicial Dist. v.
Osborne, 577 U.S. 52 addressed whether defendants have a constitutional due process right to
discovery in postconviction proceedings. The Court stated:

A criminal defendant proved guilty after a fair trial docs not have
the same liberty intercsts as a frec man. At trial, the defendant 1s
presumed innocent and may demand that the government prove s

! Crim. P. Rule 32.2 docs deal with post-conviction proceedings in death penalty cases and deals with discovery
issues. But by its terms it applies only in the now defunct death penalty process.
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case beyond a reasonable doubt. But “[o]nce a defendant has been
afforded a fair trial and convicted of the offense for which he was
charged, the presumption of innocence disappears.” Herrera v.
Collins, 506 U.S. 390, 399, 113 S.Ct. 853, 122 L.Ed. 203 (1993).
“Given a valid conviction, the criminal defendant has been
constitutionally deprived of his liberty.” [Connecticut Bd. of
Pardons v.] Dumschat, [452 U.S.] at 464, 101 S.Ct. 2460 (internal
quotation marks and altcrations omitted).

The State accordingly has more flexibility in deciding what
procedures are needed in the context of postconviction relief.
“[W]hen a State chooses to offer help to those seeking relief from
convictions,” due process does not “dictatfe] thc exact form such
assistance must assume.” Pennsylvania v. Finley, 481 U.S. 551,
559, 107 S.Ct. 1990, 95 1..Ed.2d 539 (1987). [A defendant's] right
to due process is not parallel to a trial right, but rather must be
analyzed in light of the fact that he has already been found guilty at
a fair trial, and has only a limited interest in postconviction relief.
Brady is the wrong framework.

Osborne, 577 U.S. at 68-9.

So Oshorne and other state cases which have examined a defendant’s postconviction right to
discovery have looked to a particular state’s postconviction procedures to determinc whether a
discovery right exists. In a survey of state criminal cases, all of the cases where a defendant has
been found to have had a right to discovery in postconviction cases have relied on the particular
state’s postconviction statute or state-specific caselaw.?

As noted in footnote two above, most state cases allowing postconviction discovery find it
permissible as an exercise of the trial court’s inherent authority. This inherent authority over
discovery issues though, may not apply in Colorado. “[U]nder Colorado law, district courts have
‘no freestanding authority to grant criminal discovery beyond what is authorized by the
Constitution, the rules, or by statute.”” People v. Kilgore, 455 P.3d 746, 749 (Colo. 2020)
quoting People in Interest of E.G., 368 P.3d 946, 950. A “trial court’s authority to grant
discovery . . . must be limited 1o the categories expressly set forth in the rule.” Richardson v.
District Court, 632 P.2d 595, 599 (Colo. 1981).

2 See State v. Szemple, 252 A.3d 1029, 1044 (N.J. 2021) (State postconviction rules and duc process did nol typically
allow discovery in postconviction procecdings, but “where a defendant presents the [postconviction] court with good
cause to order the State to supply the defendant with discovery . . . the court has the discretionary authority to grant
relicf.™y; Canion v. Cole. 115 P.3d 1261, 1263 (Ariz. 2021) (Statc postconviction rule did “not provide a process for
obtaining discovery in [postconviction] proceedings™ but “trial judges have inherent authority to grant discovery
requests in [postconviction] proceedings upon u showing of good cause.”); State v. Kleitzen, 762 N.W.2d 730, 761
(Wisc. 2008) (“Nowhere in the statute does it specifically address postconviction discovery requests, although case
law docs permit postconviction discovery in certain Circumstances . . . Nevertheless the statute obligates. pursuant to
the due process requirement, that the State disclose any exculpatory evidence.™); Reed v, State, 116 So.3d 260, 267
(Fla. 2013) (“There is no unqualified general right to engage in discovery in a postconviction procceding.
‘{ A]vailability of discovery in a postconviction case is a matter {irmly within the trial court’s discretion.”).
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Because, pursuant to Osborne, there is no due process right to postconviction discovery and
under Kilgore and Richardson. a district court’s authority to order discovery is limited to that
authorized by rule or statute, the prosecution can only be required to provide postconviction
discovery to Mr. Woo if such discovery is expressly provided for in the discovery rules. By its
plain terms, Crim. P. 16 only applies to discovery obligations prior to trial. Similarly, the “plain
language of Crim. P. 35(c), promulgated by the supreme court, does not authorize discovery
procedures. . . . Had the supreme court intended to allow such discovery in connection with at
Crim. P. 35(c) motion, it easily could have said so0.” People v. Thompson, 485 P.3d 566, 572
(Colo. App. 2020). Again, the court notes the legislature built in discovery requirements in the
dcath penalty context and did not build in those requirements for proceedings under Crim. P,
Rule 35.

Although Thompson examined a defendant’s postconviction request for additional discovery of
testing which had not been done prior to trial, reading its plain language interpretation of Crim.
P. 35(c) alongside Kilgore creates a strong presumiption that Crim. P. 35(c) does not authorize
discovery at all, and absent such authorization in the rule, the court does not have the authority to
grant discovery in postconviction proceedings.

Even Federal courts impose limitations on post-conviction discovery. See U.S. v. Cuya, 964 F.3d
969, 974 (11" Cir. 2020). There, a prisoner has no right to discovery until after a prisoner files a
petition under 28 U.S.C.A. Sec. 2255 (the rough federal equivalent of a petition under Crim. P.
Rule 35). Once a person files a petition, the federal courts apply a good causc standard to
discovery requests. /d.

But, the Court notes that there is a sense of fundamental fairness that should allow Mr. Woo,
even after his conviction and denied appeal, to have matcrials necessary to participate in
whatever remains of his defense. And discovery, at least the relevant discovery, is the method to
do that. This court, absent the Colorado casc law noted above, would find a limited discovery
right to provide some of the materials Mr. Woo requests if left to its own devices. That being
said, the court has no authority, at least at this juncturc, to order what Mr. Woo requests.

The court notes, though, that there is cvidence Mr. Woo reccived the bulk of discovery.
According to the letter filed by Mr. Bednarski on March 9, 2020, he provided a complete copy of
the paper discovery to Mr. Woo's designee (his sister) as well as all discs of information except
items clearly subject to the Court’s protective orders and series of discs he could not copy. The
Court is also uncertain as to whether the prosecution provided any discovery directly to Mr.
Woo.

Given the status of these issucs and given that Mr. Woo received the bulk of discovery through
his attorney, the court respectfully denies his motion for discovery.

MR. WOO’S REQUEST FOR REMOVAL OF THE PROTECTION ORDERS

Mr. Woo also requests the courl remove the protection orders issucd in this casc for certain
portions of discovery. The history of this issuc bears mention. The prosccution filed a “*Motion
1o Protect the Relcase of Intimate Photos of the Victim, Deny the Use of These Images at Trial,




and Require the Defense to Retum or Destroy Explicit Images at the end of the trial” on
December 18, 2017.

The trial court granted that motion on December 22, 2017. Mr. Woo’s defense counsel conceded
the motion, made no objection to the protective order, and agreed to retun those images after the
trial.

Mr. Woo now request the court lift that order. The court notes, pursuant to Crim. P. Rule
16(111)(d), that Judge Dubois had authority to enter a protective order for these materials. And
the court believes the danger of emotional damage, psychological damage, and embarrassment (o
the family of the murder victim justified the court’s decision then.

And those dangers continue and justify the protective orders now. As a court of general
jurisdiction, the court believes it has the authority to restrict access to materials such as thesc.
The protective orders exist to do just that. The cou:t denies Mr. Woo's request to lift the orders.
And if the court lacks jurisdiction, because this issue is not onc falling under Crim. P. Rule 35,
the court could not afford him the relief he requests anyway. The court therefore denies his
motion to lift the protection orders in this matter.

SO ORDERED: December 6, 2021

/s/ Samuel A. Evig
District Court Judge
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The People of the State of Colorado, Court of Appeals Case
Number:

v. 2022CA184

Defendant-Appellant:

James T Woo.

ORDER OF COURT

To: All Parties and the Clerk of the District Court
Upon consideration of appellant's response to the Court's Order to Show
Cause of February 11, 2022, the Court'detemlines that no final order exists from
which an appeal may be taken.
IT IS THEREFORE ORDERED that the appeal is DISMISSED without
prejudice.
BY THE COURT
Fox, J.

Berger, J.
Schutz, J.

Copies to:  Counsel of Record
Clerk of the District Court
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Colorado Supreme Court
2 East 14th Avenue
Denver, CO 80203

Certiorari to the Court of Appeals, 2022CA 184
District Court, El Paso County, 2016CR2069

Petitioner:
James T. Woo,
V.
Respondent:

The People of the State of Colorado.

DATE FILED: September 12. 2022

Supreme Court Case No:
20228C327

ORDER OF COURT

Upon consideration of the Petition for Writ of Certiorari to the Colorado

Court of Appeals and after review of the record, briefs, and the judgment of said

Court of Appeals,

1T IS ORDERED that said Petition for Writ of Certiorari shall be, and the

same hereby is, DENIED.

BY THE COURT, EN BANC, SEPTEMBER 12, 2022.

JUSTICE HOOD does not participate. °
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Cols. Cyim. P. 35

(&) Corveclion of Illegel Senfence. The courl may cortect a senfence Thal was nof avfhorized by Jaw
or That was impased withaf juricdiction af any Time and may comecf @ genlence imposed in an illegdl
manner within the Time provided herein for The redudion of Senfence.

(b) ReducTion of Senfence, The coutT may Teduce the Senfence provided Thal @ mdfin for reducTion

of Senlence is Filed (1) within 126 days (18 weeks) affer the senfence 1S imposed, or (2) within 126

clays (18 weeks) affer receiglh by The Cooff of @ temiffifor issoed wpon affitmance of the judgmenT or
Senfence or dismissal of The appeal, or (3) within 126 days (18 weeks) affer enfry of any order of
judgmen of The appelfe courf denying review of having The effed of uphoding @ judgmenf of
Conviclion or Senfence. The courl may , affer Considecing the mdion «nd supporting docomenTs, if
any, deny the molien withedf a hearing. The courl may Yedvee a Senfence on iTs own nifiafive wilthin
any of the above periods of Time.

() Ofher Remedies

(1) I, prior To filing for Yelief putsvant fo This patagraph (1), @ person has Sowh appea) of a
conviclion within the time prescribed Therefor and it judgment on That conviclion has naf fhen been
affitmed ypon appeal, fhaf petson may file an dpp)i(cd?(m For Posfconviclion Teview ypon the grovnd
That Thete has been a signitican] Change in the lavi, applied To The applicais Conviclion oy serfence,
Qlowing in the rfefeds of jusfice reffoacTive applicafion of The changed J€gal <Tandard.

(2) Nefwithstanding The fact Thaf wo review of a Comviclion of ctime wac Soughl by appeal within The
Time presctibed Thetefor, or thal a_judgment of Comviclion was affimed Upon appeal, every person
convicled of a crime is enfifled as a maffer of yight fo make applicdlion for posiconvichon Feview
upon The grounds hereinafler sef forth. Such an applicalion foy posfeonviclion teview musf, in good
faith, allege one or mofe of the following grounds To jusfify a hearing Thereon:

(D) Thal The Comviclion was oblained or Senfence imposed jn violalion of the (ondhifulion of Jaws of
the Unifed Stafes or The consTififion or laws of This stule;

(5) Thal the applicant was convicfed vnder & STafdfe thal is in Violdfion of The Consiulion of the
Unifed Stafes ov the Constifilion of this stafe, or thal fhe conduct for which The applicast was
prosecafed Js consfifulionatly profected ;

(110) That the courT vendeting judgmen| was withoo jurisdiclion oVey The petson of fhe applicadl or
The subject malfer;

(1V) Repealed eff. July 1, 200k,

(V) That there exists cvidence of malerial fads, nol therelofore presedled and heard, which, by fhe
exercise of veasonable diligence, Could nof have been known To or Jeamed by The defendant or his
afforney priot fo The Submission of he issves fo The Courf or jury, and which reguifes vacalion of the
convicTion or Senfence in the inferes] of jusfice ;

(VD) Any grounds ofterwise properly the basis for Colleferal affuck upon a Crimind judgmenf ; of
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(VIT) Tha! The senfence imposed has been fully Sevved or That Thefe has been unlawfol Tevocalion of
parole PfobaTion‘. or CondiTiona) reélease.

(3) One who jx agqrieved and claiming Cifber @ right Jo be released or fo have & judgmenl of
ConvicTion Sef aside on one or mofe of The grounds envmerafed in SecTion() () of This Rule may file
a Mofion in the coorl which jmposed fhe senfence To Vacle, Sef aside, or Cotiec] The Senfence, or fo
make Such order as necessary o Corfect a vidafion” of his conshfTional righfs. The following
procedutes shall apply fo The filing and hearing of Such molions :

(D) Any mdion filed oufside the Time limifs sel forth in § 16542, 6 C.RS., shall allege facls
which, f Tre, would esfabish one of the exceplions lisled in & 16-5-#02(2), ¢ (K.,

(11) Any mafion filed shall sobstalially comply with the formal of Fomn 4 and shal Sobslunfially

Confain the informdion idenlified in Form %, Pelilion for FosTconviclion Relief Putsvanf fo Crim. F.
35(0. See Appendix fo Chagfer 29.

(11D) TF « mdfion fails fo comply with Svbseclion (TT) The Courf shdlf vefun fo The defenee « copy of e
document filed along with @ blak Copy of Fofm 4 and ditect thaf a mdfion in SubsTanlial Compliance
with the form be filed within 49 days.

{(1V) The courf shall promglly review all melions thaf subganficlly comply with Fotm &, Pefifion for
PosTconviction Relief Forsvan To Grim. P. 35(). In Conducling This veview, fhe CouT Shoud

Consider, among ofler things, whether the mafion is Timely pufsuant fo & 16-5~402, whelher if fails fo
stele adequdfe focfval or legal grounds for reief, whether i sfales legal rounds for relief That are ndf
meviTorious, whether it stafes factual grounds thaf, even if Trve, do nel enfifle the parfy fo relief, and
whether if stales faclval 9rounds that, if Trve, enfifle the parly To rebief, bil the files and tecofds of the
(ase show Jo the salisfackion of the court thal the facfual allegafions are unfrue. If the mulion and the
files and record of the case show fo the salisfaclion of the Courf that The deferdari] is nol enfitled To
relief, the courf shall enfer writfen findings of facd and Conclusions of law Tn denying the mdfion. The

Coutf shall complele iTs review within 63 days (9 weeks) of filing or sef a new dale for compleling il
review and nofity The parfies of thaf dafe.

(V) If The Courf cloes nof deny the mafion under (1v) above, The cowrl Shall (ause & complefe copy of
Said mafion fo be Sexved on The prosecdling afforney if one has nal yeT been Setved by Counse] for the
dlefendan]. If the defendanf has reguested counsel be appoinfed in The mafion, The Cour] shal] Cause a
Complefe Copy of Said mofion Jo be Sewved on the Poblic Defender. Within 49 days, The Poblic
Defender Shall Yespond as To whether the Fublic Defender’s office infends fo enfer on behalf of fhe
defendanf putsvant Jo ' U-=1-10%()(b), 6 CRS. In Such response, the Public Defender shall idenfify
whefhee any conflicl eyisfs, reguest cny eddilional Time needed To invesTigale, and edd any clains the
Fublic Defeader finds To have arquable menT. Upon receipf of The response of The Riblic Defendes, or
immediafely if no Counsel was requested by The defendan or if The defesdanf alfeady has counsel, The
Cousf shall ditec] the prosecdion Jo Yespond fo The defendant’s claims or reguesT addifional fime To
respond within 35 days and the defendanf To reply To the prosecutions response wifhin 21 days. The
prosecdlion has no duly To respond unlil So directed by the Courl. Thereafer, the courl Shall grant @
prompl hearing on The molion unless, based on the pleadiags, the courT finds Thal iT is aperoptiale fo
enfer a_yling conlaining wrilfen findings of fad and conclusions of Jaw. AT The heariog, The courf
Shall Take whafever evidence s necessary for the disposifion of The moljon. The CourT shall enfer
wiillen or otel findings either granfing or denying relief within 63 days (§ weeks) of fhe conclusion
of the hearing or provide The parfies”a nofice “of The dafe oy which The ruling will be issved.



IF the courT finds Thal defendan? is enfilled fo posfeonvichion relief, the courT shall wake such orders
as may appear appropridle fo Tesfore a right which was Violdled, such as vacaling and Selling aside
The judgment, imposing a new senferce, granfing @ new Trial, ov discharging the defendanf. The courl
may Slay ifs order ﬁ?\r discharge of The defendanl pending appellafe court veview of The order. Tf The
court orders a new fiidl, and thee afe wilesses who have died or ofherwise hecome Unawiilable, he
Transcripl of Teshimony of such wilnesses af The Tria) which resolfed in The Vocaled Senfence may be
used af fhe new Trial.

(VD) The courf shall deny any claim thal was Vaised and resolved in a prior appeal or paslconviclion
proceeding on behalf of The Same defendant, eXcepl the follewing:

(«) Any clain based on evidence Thal Cold Nof have been disovered previously Through The exexcise
of dve diligence ;

(b) Any claim based on a new tule of condilfional law Thal was previously unavailable, i thal rle
has been applied tefroachvely by the Unifed Stules Supfeme Courf o (olotado appellafe courls .

(YIL) The courl shil deny any claim That could have been presented in an apped| previously broygh
or posfconviclion proceeding previously brought excepl the following :

(@) Any claim based on evedfs thal occrved affer inifidion of fhe defendarls prior appeal or
posTconviclion  proceeding ;

(D) Any claim based on evidence Thal could nof have been discovefed previoucly Throwh The exercise
of due diligence;

(<) Any claim based on @ new rule of conslitdional law Thal was previously unavailable, it thal fole
shovld "be applied yefroacTively fo cases on Collafera] veview;

{d) Any claim thaT The senfencing Coul lacked subjecf maffer jurisdiclion;

(€) Any claim where an objeclive fador, exfernal fo the defense and nof affribiable fo the defendar,
made Taising The claim impracficatle.

(VII1) Nofwithslanding (VID above, The courl shall nof deny a posteonviclion claim of ineffective
assisfa;nce of trial counsef on the ground thal all or parl of fhe claim coud have been yaised on dite]
appeal,

(1X) The order of the Trial covl grarfing of denying the mofjon is o final order reviewable on appeal.




U.S. Consl. amend. I

Congtess shll make no law tespecing an eslablishmer of Teligion, or prohibiling The
Tree exerise thered 5 or abrigging the freedom of Speech, or of The press; or the right of fhe
Feaple peaceably To assemble. anz}j fo pelifion The Governmenf for a fedress of grievances.,

US. Consl. amend. X1V, X |

Al persons bom or nalurized in The Unifed Staes. and subject To the junisdiclion
fhereof, are cifizens of the Unifed Stales and of The slale wherein they TYeside. No slafe shall
make or enforce any Jaw which shall abridge The privileges or immunifies of cifizens of
The Unid Stafes; nor shall any slale deprive any pewon of life, liberly, or properly, withosf

dve process of law; nor deny To any percon within ifc jurisdicion the egual profecfion of the
Jaws.



