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deprive Woo, & pro se defendan, of access To ferabyles of discovery in his case
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

{/] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix __A___ to the petition and is

[ ] reported at ; OT,
[ 1 has been designated for publication but is not yet reported; or,
{/] is unpublished.

The opinion of the ' court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case .
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

i/j For cases from state courts:

The date on which the highest state court decided my case was Seplember 12, 2027,
A copy of that decision appears at Appendix __ C

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A . ‘
|
|

The jurisdiction of this Court is invoked under 28 U. 8. C. §1257(a).



- CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Colo. Crim. P. 16(ITI)(C) . (usTon of Malevials.

Malerials furnished in discovery pursvanl To This role may only be used for
putpescs of prepatalion and Tria| of The case and may only be provided To
ofhets and vsed by Them for purpeses of preparafion and Trial of The case,
and shdl) be Subd’ecT fo such ofher Terms, condifions or vesfticlions as the
Coorf, slalufes or vules may provide. Defense counsel is nol reguired Jo provide
aclual copies of discovery To his or her clienT if defense Counsel reasonably
believes Thal iT would nof be in the Clieal’s inferest, and ofher mefhods of
having The clienf review discovery ave available . An affomey may also use
malerials he or She Yeceives ip dis covery for The purposes of educalional
presenlaliens 1f all fdenTif'y;@ informaTion js fiesT removed.

Colo. Crim. P. I (UD)(d).  Proleclive Orders.

WiTh teqard fo all maflers of discovery under This wle, vpon a Showing of
Cavse; The courf may al any Time order thal Specified disclosures be fesTricld
or deferred, of make such ofher ordey as is appmpriafe , provided That all
maferial and informalion o which a party is enfifled musT be disclosed in
Time Jo pernil The pary Jo make beneficial use fhereof.

Colo. Ceim. P. 35 (See Appendix 1)
Coo. KPc 1.16(d)

Upon Terminalion of Tepresentulion, & lawyer shall Take sleps o The €xTent
teasonably pracficable fo prolect a client’s infetesls, such as giving feasonable
nolice To The clienl, allowing Time For employment of other counsel,

- Surfendering papers and properly o which The cliesl is enlifled and
I’eFundfnj any advance paywenf of fee or expense Thal has nof been
€arned of incurred. The lawyer may relain papers relafing To The clienf
To The exten] permitted by ofher low.

U.S. Const. amend. I (sce Appendix D)

V.S Consf. amend. X1V, N | ( See Appendix )



STATEMENT OF THE CASE

Woo was convicled of fitsf-degree murder and Senfenced To life withoof parele in
The underlying cCrimina] case on February 6, 20i8. Appendix A, p 1, T 12 This matfer arises
from Woo's failed affempls in The five years Thereafler o oblain his case files in order To
fﬁvesﬂgaTe grounds for posT-convicfion welief pursvanf fo Colo. Crim. P. 35(0).

On December 22, 2017, one wonfh before Woos Trial, his defease counsel conceded To
People’s malion for a profeciive order Concerning infimale jmages of The viclim Speeifically
on a “disc of phofos”, which Pesple provided in diswvery discs 90-9). Id af p 8, T 7~
pa,ml;pa, T5.

Afler his Conviclion, oo reguested Coonsel To sumender his clienf file pursvan? to
Colo. RPC 1-16(d). Againsf Woo’s objeclion, Counsel brought The érrorney*-chbnT maffer fo the
covrl’s allenfion by ﬂ‘ln‘rg a mofion on May 22, 201§ reguesting permission Jo release
discovery hard drives” in his poSSt;SSion To Woos family, €ssenlially implying That The hard
drives confained confenls veleyanf Jo tThe profective order Jo which he conceded in The firsf
place. Id. of pl, T3, Af « hearing on May 25, 2018’,: The courT demed the molion and
ordered Woo To slafe Specifically whaf ifems he wanfed from the hard drives and why he
wanfed Them.> Id. The Colorado CourT of Appeals dismisied Woos appeal of fhis ruling based

on The lack of a final appealable order in Case no. 2019CA202.

1 The (Colotade CourT of Appeals affirmed Woos Conviclion on November 25, 2020 (Case no. 2018CA5E),
Woo's pefifions for wiil of ceriorarj were denied by The (lorade Supreme Cour] on March 29,
2021 (Case no. 20215¢8) and by This Coorf on November 1, 2021 (Case ho. 21~5539), Id. af p2,77.
2 The distovery hard drives Confain dafa extracled from al leasT 16 eleconic devices seized from
The Victim, Weo, and ofhers.

3 This order was issved during The pendency of Woos appeal of his conviclion, perfecfed on
March 26, 2018. 1d. af p}, T2,



Counsel moved To wilhdraw on March 18, 2009. Id. af pl, W 4. Woo filed a pro se
moljen on March 29, 2019 reguesfing The courf To order Counsel To felease case files befote
withdiawal. In fesponse Jo the courl’s ordec for a slaus report, Coonsel indicaled That Weo
had sought all files ofher Than profeced images of The vichn. Id. af p2,7I.

On Seplember 18, 2019, Woo filed Two addifionl pro se mlions. Id. af p 2,17 2. One
SoughT The teTorn of Some of Woos seized properlies and The telease of all malerial in discovery
hatd drives olher Than ptoleced images of the viclim. Id. The ofher alfemalively Soughl The
remova) of the profecive order unless Pecple prowed the allegalion upon which it was based.
Id. On February ', 2020, People Tesponded thal The CourT lacked jorisdichion To issve any
order doring fhe pendency of The appeal. Id. «T p2, 73,

AT a hearing on February 6, 20, The cour allowed Counsel Jo willdraw, fuling Thal
Counce] could release all discovery Jo Woo excepl for a Six-Terabyle (678) hard drive. Id.
al pa, 4. If veileraled That Woo had To specify vwhaf he wanfed from The hard drive and
declined To address bolh of We's Seplember 18,2019 molions based on The ongeing appeal. 1d.

On Jore 29, 2020, The Cour] of Appeals again dismised Weds appeal of This
rling based on the lack of a final appealable order. Id. af p3, M2. On AugusT 27, 202,
the (lorado Supreme Courf denied Waos pefifion for @ rule Jo show cause pursvanf Jo ik
otiginal jurisdicion under CAR. 2| regarding this issve (case no. 20205A287).

On December 6, 2021, with Woo's convicfion affirmed on appeal, The disTricl cour,
Under o differel judge, vacaled all of the above orders if issved doring The appeal of

Woo's Conviclion based on lack of jorisdiclion. Id. af p3, JURIDICTION"; pé, 7 4. 1T

& The “March 18, 2020" dafe in the Courf’s Summary in AppendiX A is a T)'P"Jﬁmf’h‘\(“] error.




reconsideted Woo's Seplember 1§, 2019 mofions and = (1) reserved Yuling on the properly

velum teguest (Id. af p &, TT1-3); (2) denied Wodls request for redacled access %o The
discovery (1d. af pé’, T 4~6); ard (3) denied Woo's regues? o Temove profective order
‘M. af p9, 3. As o The properfy relum request, The courl ordered Woo o “re~yaise
This issve, if necessary, affer The Colorado Supreme Courf Takes some aclion in oo V.

E) Paso Counly Sheiiff’s Office and FPowth Judicial Dishict Afforney's Office, Supreme Court

case 205c865." Id. at p6, w3. The Courf further indicaled fhal it might lack jurisdichion
To addves any issve nol falling under Colo. Crim. .35, 1d. af p 9, 73,

Woo appealed, He indicted fhat he was nof appedling The properly Yeguect ruling and
that The ofher Two unrelaled and independenf rulings would be leff indefinilely unappealable
if i was unnecessary fo ve-vaise The propedy request issve. The CourT of Appeals
again dismissed Woo's appeal based on the fack of a final order on March 21, 2022.
Appendix B. The Colorado Supreme Cour denied Weds peliTion for writ of cerfiorari
as Jo This issve on Seplember 12, 2022. Agpendix C.

Woo preserved his pro se requesls for fedaced access o all discovery malerial in
hard drives aufside fhe scope of the profective order, of, alfernalively, for the removal
of The profective order, in his Seplember I8, 2019 Mefion for Release of Properfies and

Discovery and Mofion for The Remova) of FrolecTive Orders. Apendix A, p 2,7 2.



-HEASONS FOR GRANTING THE PETITION

This Cour] should granf cerliorari pursvanl To Rule 10() because The Slafe courT
hete decded @n imporlasT gueshion of law That has nof been, buf shald be, sefffed by This
Courl. The slale courl essenfially forecloged Woo s abih‘Ty To invesligale and maise post-
convidion claims by eXploiting a profeclive order Corcering  confenls of no felevance To The
criminal case for The ulferior purpase of barring his actess Jo Tevabyles of his own-
case files Thaf were oulside the Scope of The preTecﬁvé order. Ifc abilily To bar
Waos access To Terabyles of discovery pursvan To Colo. Grim. P. 16(110(d), while asseding
The lack of aui_boriTy Jo order vedacled access excuding The small porfion of
aclual prolecied conferf, reveals The lack of relevanl adThotilies To prevenl progecufors
and courls from explifing This fOOPb;}e and employing Such Taclic To deprive all pro se
crimina] defendanls of access fo their case ~File§. This, in effect, precldes Their
abilily To pursve posf-conviclion claims, polenfially violafing The right To pefifion The
governmenf  for tedvess of grievances guaranfeed by U.S. Cons]. amend. I and due process
pursvanl fo US. Consl. amend. XIV, % 1.

The appellafe courl, in Turn, Yepeeledly precludes appellafe veview despile The Jack
of anyhing furher for The Tvia) couT fo decide, apparenfly concluding That all posf-

Senfence  orders are Unappealable for fhe Jack of a final order. This renders Woo
perpelually remediless despife having exhauslel all oplions To obfain his case files for
the past five years. Given the lack of relevenl authorily To profect pro se criminal

defendanls from such abuse of disciefion, Thic ConT should qrant Cerfiorari fo provide quidarce.



I The disfrc cour improperly misused @ profechive order To deprive oo, a

pro se defendanl, of access o Tebyles of discovery in his case files That were oufside

The Scope _of The proleclive ordey and crifical fo hic_abilily Jo invesligale _and yaise

posT~convicion _¢laimg .

A. AddiTional Facl

On The fiest day of g on Janvary 22, 2018, Counsel began by making defenses severth

feques] for Trial confinuance Since November 30, 2017, admilling Seven Times Thaf defense wag
“playing cateh=0p” (TR V2218, pp 2:24~3:2; p 31145 p 11:8-205 p 13:6-14); Thal calching up fo The
“pleThora of distovery  adnifed in the Case “appearted] Jo be an impossble Task” (. af
P 4:3-10); and thal he “ownfed] up To the facf thal [defense wias] playing calch=up”
(1d. a7 pi3:6-9.

In Yesponse fo the didfricl courl’s February 6, 2020 order, Counsel filed a leffer on
March 4, 2020 indicdling Thal he Teleased ol discovery discs excepl dises 9091, subjecled
® profecive order, and discs j06A-E, which confained The viclims cell phone data and
he purparedly Could nof copy. Appendix A, p2, M5, Counel did nof provide any of The
seven discovery hard drives” despife the courd’s order resTricling only a 678 drive.

On March 25, 2020, Woo filed a ooy Yeguesling all maferial nol subjeckd To profeciive

order that Counsel did nof felease, including dlises JO6A-E, all courl documen, and discovery

hard drives ofher than the 678 drive. Id. al p2,M6. The cour] never addressed This mdion,

AT Woos conlenfion Thaf iT was jmpossible fo make file rezvesTs' withooT an index of

SAT Counsel’s Avgusf 20, 2020 admission fo the Colorads Supreme Courl Afforney KegulaTion
Counsel (case no. 21-165%). The courf was lifely unaware of The addifional six hatd dives.



file names, the couf ordered Pecple To Consuif with ifs Tech for an index in iTs February
6, 2020 order. On Juse 15, 2020, People filed a nofice indicaling no Such consulfafion and
providing no index, bul only a lisf of the i6 scized devices Thal were exfraded info The
678 disovery drive. People claimed That only the dafa from an ifad belonging fo Wod's
ex-wife, @ SIM card, and Severa] phafos of seized devices Could be veleased. Woo filed
a fesponse on July 21, 2020 arguing Thal Feople was clearly exploifing The profeclive order
for the ulferior purpose of baring access o Terabyles of legifimale discovery and
frernTinj Woo ffom finding evidence n suppotf  of a post-convicion Claim. |

The couT fook no aclion for The nexf i5 months despile Weo's Janvary 28, 202]
mofion for The couf fo addres fhe pending issves, Id.af p2,ME. On Oclober 8, 202),
the courf ovdered the pafies To file a STafus reporf, which resolfed in ifs December 6,202]
order al jssve here . Id.

Finally, i denyinj Woo's requesf for his vedacled disto\»’@fy, The CoorT noles * there is
a sense of fundamenfa] faitness Thal should allow Mr. Woo, .€V€n affes his Convichon and
denied appeal, fo have maferidls necessary To parficipae in whalever remains of his defense.
And discovery, af leas] the relevan] discovery; is the method o do Tha. “1d.af p & Th.

B.  Law and Analysis

“Upon the Terminafion of Yepreserfation, @ Jawyer shall Tuke Sleps Jo The exfent feasongbly
pradiable To profecf & cl;'enT's nfetedfs, Such as... Sunendering papers and propérTy To which
the client is enfifled’. Colo- RPC 1.16 ().

Doe o Covnsel’s withdrawal and Woos pro se STafus, Woo should be enfiled fo hic



cliedr Hile pursan] fo RPC 116(d). In light of former Counsel’s admission on the First
dey of Tial thal defense was playing calch-vp and thal if was impossible Jo calch vp To
The plelhora of discovery adwifled in The CaSéJ Coonge] clearly did nol review all
cfismver)n Confrary o The Courl's erroneous asserfion Thal Woo “Veceived The bulk of
dis(oVery “( Appéndix A p & T 5-6), The discovery discs That Counsel Yeleased Jolal in the
order of only giqabyles. By far The mosT voluminous porfion of the “plethara of discovery”
that Counsel refetenced is in The discovery hard drives, which Conlain well over six fefabyles
of dda from all eleclronic devices seized in the case. Any maferia] evidence missed by
Counse| s unlikely To be foond in discovery discs organized by People and the Sheriff,
bof in the vasT quailiies of lasgely unexplored dala in The discovery hard drives, such
as that from The viclims compufers and communicafion devices. Such informafion Can be
crilical To Weo's abilify To raise posf-conviclion claims concefning ineffeclive assistance .

“Defense Counsel is nof reguied To provide acfual copies of discovery o his or her
clienT if ... ofher mefhods of having The clienf Yeview discovery are available .” Glo. Crim. f.
16(11(c). Hete, Coungel never gave Weo an opporTunny To review any of The hard drives.
Moreover, Crim. P. J6(TIIYQ) does no address Cuslody of malefial when Counsel withdraws
and The defendanf is leff pro se.

While there is [iffle relevant auﬂwori]}/, The Washinglon appeliafe courf indl'(afer:\\whel‘her
a Criminal defendan] i énTiT}ed Jo copies of his or her case file or discovery maerials is

n6
governed by CrR 47(h)(3D and RPc 116(d).” Skl . fadgdf, *+ Wn. APP. d 85, 85%, 42 P34

}"fe)cfrencing WashingTon's Counferparls To Colo. Crim. P. 16(11LY(C) and (olo. RPC 116(d).

10



1235, 123637 (2018).

If is vorth nofing thal alfhough CrR 4.7(W(3) and RPC 1-16(d)
reguive disclosure withoul & showing of need, the ends of jusice
are besT served by ’Fme)y disclosure of a clierf file To an individual
invesTigaling The possibilily of pesfconviclion telief Through a PR...
If a defendanf is denied access To his clieaf file and relafed
mafedds, he will be deprived of a crilial tesouce for compleling
@ viable PRP.7

hiy P34 of 1237. This is precisely the Sifudfion Woo has faced i The five years
Since his Conviclion. He has been deprived of a crilicd resource for a Colo. Ctim. P. 35(0) ¢ laim.
| Herte, The disticl courl issved @ profective erder putsvan fo Glo. Crim. P. [6(110(d),
Turning  Woo' regues] for his clien file from Covnsel Fo a Tegques] for a tedacled version
from the courl. Alfhogh Woo conceded To The exclusion of all profecied confenls, the courf
still reguifed him To Specify whaf he wanled among well ovel a million filec in over six
Terabyles, This, by design, \?'endered The pracess nol only unduly cumbersome, buf” praclically
impossible, ac Woo had never Seen much of the Confedls and could nof have known
whal To requesT. Feeple refused To provide an index of files effeclively claiming thal nalhing
meaningful and velevar Jo the case Coud be teleased. The cou fhen valed ifs previous
odders, bareing Woo's access alfogether. Ifs analysis Treafed The issve as Though Woo reguesied
uddifional new discotery rather than simply vedacled access To his own clien file Thaf The
courf bavved in The firs] place. Appendix A, pp 6~§. Ifs conclusion is Thaf if has aufhorily

To bar Woos access To his discovery, buf no aufherify fo order a Yedacled version. The

prosecufion and the Coul Thus impropetly uSed a. profecfive order concering gigabyTes of

-

7Keferena‘ng Petsona] Restvainl Pelifion, Washinglons rough couferparf fo Glo. Cvim. P. 35(¢) for pos-
Conviclion vemedy pursvanf fo Rev. (ode Iash. (ARCW) &%g 10.73. 010~ 10.73. 900.

{.



immafefial confenfs with no relevance To The case Er The ulferior purpose of barring Woos
access To over Six Terabyles of legifimate discovery from all eleclonic devices seized in the
e This effeclively precldes Woos abilify To invesfigale and yaise past-convicion claims pursvas! To
Golo- Crim. P, 35(C), polenfially Violafing the right To pefifion the govemmen! for fedtess of
grievances quaranfeed by U.S. Consl. amend. I and due process pursanf To U-S.Condl. amend. X1V, 1.
The courf and People’s aclions hete are in slark Confyadidion To The Courl’s opinion
thal Weo shoud have maleridls necessary for post-comvicion Claims ovf of fundamenlal
faitness. Appendix A, p 8, T4, |

With respect to the dlismissal of Woo's appeal based on the lack of @ final order, The
dishict coud here declined fo address Woo's propedy relum molion and simply Indrvcled Woo To
te-taise The issve in the fulure if necessary. . at p6,m3. The olher fo nulings denying
Woo's vegues for vedaded access To his discovery and vemowd of profecive order wete independen!
and ynrelaed jssies, 1d.af p2,m9. By denying These molions, The courl effeclively ended The
proceeding, leaving nefhing mote for The CourT fo do To Complelely defemine The righs of The
parfies. See Woler Fighs of E. Cherty (reek Yalley Wafer & Sanifufion DisT. v. Greeley Irmgafion

o, 2005 €0 30, TN (A final judgmenf is one thaf ends The parficular aclion and leaves

nofhing mote for The frial coud To do fo Complelely defermine The righfc of fhe parfies."), The
iegal effect of the order here is final . The couf’s indicalion Thal it may Jack jurisdicfion fo
add(ess any issve nof falling ndey Colo. Crim. P. 35 (Appendix A, p 9, T 3) Forther Suppords The

finalily of ifs ruling. The Courl of Appeals’ repeaed dismissal of Weos relevanf appedls

renders  Woo p(?rpefval!y remediless .



The guedlion of whefher a pro se crimifia] defendanl is enfiiled To The client
file upon counsel’s withdvawal in order To jnvesTigale grounds for posi-convichon felicf,
wilh yeasonable redacfion of maferia) Subjecled fo profechive ordex, is an imporanf issve faced
by all criminal couls Thal affeds all pro s Criminal defendanfs. WithouT proper guidanc,
The govemmen] (an avbifvarily vse any proledive order To deprive defendanls of access fo
all case maletia] vnvelded 1o the proiedive order as a mdlfer of faclic, sTripping defendanls
of a crifical resovtce for invesligaling post-convichion claims.

This CourT shovld granf cerfiorari review Fo provide guidance fo courls addressing
This issve, cottec] The disfricl courf’s decision, and ensure pro Se criminal defendanls

have Yeasonable access fo their case files for posf-conviclion relief purpose:



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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Date: _December 7 , 2022




