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UNITED STATES COURT OF APPEALS 
, FOR THE SIXTH CIRCUIT

MARY LARICCIA; 
TRAVIS HORN,

Plaintiffs-Appellants,

)
)
) ON APPEAL FROM 
) THE UNITED STATES 
) DISTRICT COURT 
) FOR THE NORTHERN 
) DISTRICT OF OHIO

v.
CLEVELAND CLINIC 
FOUNDATION, et al.,

Defendants-Appellees. )
)

ORDER
(Filed Aug. 24, 2022)

Before: NORRIS, GIBBONS, and LARSEN, Cir­
cuit Judges.

Pro se litigants Mary La Riccia and her husband, 
Travis Horn, appeal the district court’s judgment dis­
missing their civil suit against the Cleveland Clinic 
Foundation and several of its employees. They also 
move to enjoin the appellees from sharing La Riccia’s 
medical records and for the panel to disclose its con­
nection to the appellees, the district judge below, de­
fense counsel, and others. This case has been referred 
to a panel of the court that, upon examination, unani­
mously agrees that oral argument is not needed. See 
Fed. R. App. P. 34(a).
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According to the complaint, La Riccia has “a debil­
itating and exceedingly rare neurologic disorder called 
Mai de Debarquement Syndrome” (“MdDS”) that is 
hard to diagnose. She sought treatment from Dr. Neil 
Cherian, who diagnosed her and treated her for six 
months. During that time, “Dr. Cherian continuously 
engaged and encouraged” La Riccia in “personal non­
medical conversation” over Cleveland Clinic’s MyChart 
online application, which was not private, in violation 
of MyChart policies. Dr. Cherian’s supervisor deter­
mined that these communications were inappropriate, 
terminated La Riccia’s relationship with Dr. Cherian, 
and disabled her MyChart messaging function. La Ric­
cia and Horn contacted various parties within Cleve­
land Clinic but could not reestablish Dr. Cherian as her 
treating physician.

La Riccia and Horn filed a state-court lawsuit— 
which they later voluntarily dismissed—and an action 
before the Ohio Civil Rights Commission. They then 
filed this action in federal court. In it, La Riccia as­
serted four claims under federal law: Discrimination 
on the basis of disability in violation of the Americans 
with Disabilities Act (“ADA”), 42 U.S.C. § 12182, the 
Rehabilitation Act, 29 U.S.C. § 794; and the Affordable 
Care Act, 42 U.S.C. § 18116, as well as retaliation in 
violation of the ADA, 42 U.S.C. § 12203. La Riccia and 
Horn also asserted five state-law claims. Their com­
plaint sought damages, and they moved for an injunc­
tion directing the defendants to reinstate Dr. Cherian as 
La Riccia’s physician, restore her MyChart privileges,
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and prevent anyone from accessing her medical rec­
ords without her consent.

The defendants moved to dismiss the complaint 
under Federal Rule of Civil Procedure 12(b)(6) for fail­
ure to state a claim upon which relief may be granted. 
The district court dismissed the complaint, holding 
that La Riccia and Horn failed to allege facts that could 
establish claims under the federal laws referenced 
above. LaRiccia v. Cleveland Clinic Found., No. 1:21 
CV 1291, 2021 WL 4819878 (N.D. Ohio Oct. 15, 2021). 
The court noted that “[a] 11 of these statutes require as 
a central element of a cause of action that Plaintiffs 
plead facts suggesting the Defendants discriminated 
against La Riccia on the basis of a disability,” but that 
their complaint alleged only “that the Defendants were 
motivated to transfer her care to another physician by 
the very personal and non-medical content of the mes­
sages La Riccia exchanged with Dr. Cherian through 
MyChart.” Id. at *4. Thus, the district court held that 
their claims were “completely conclusory.”. Id. With no 
viable federal claims, the court held that it lacked ju­
risdiction to resolve their state-law claims. Id.

On appeal, La Riccia and Horn argue that the dis­
trict court erroneously found that she is not disabled 
and that the defendants transferred La Riccia’s care to 
another doctor. They further argue that the district 
court erred in holding that they had not alleged that 
the defendants discriminated against her because of 
her disability given that they severed her relationship 
with Dr. Cherian because of her inappropriate com­
munications that were themselves a product of “her
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mental disability.” La Riccia and Horn also claim that 
the district court failed to accept their allegations as 
true, acted punitively toward them, committed factual 
and legal errors, and permitted the defendants to en­
gage in misconduct.

We review de novo the dismissal of a complaint 
under Rule 12(b)(6) for failure to state a claim. Lindke 
v. Tomlinson, 31 F.4th 487,495 (6th Cir. 2022). To avoid 
dismissal, “a complaint must contain sufficient factual 
matter, accepted as true, to ‘state a claim to relief that 
is plausible on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 
678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 
544, 570 (2007)).

The district court did not err in dismissing the 
complaint because each of the plaintiffs’ federal claims 
requires that the defendants discriminated against La 
Riccia on account of her disability, which the plaintiffs 
did not adequately allege. Gohl v. Livonia Pub. Sch. 
Sch. Dist., 836 F.3d 672, 682 (6th Cir. 2016). Instead, 
the plaintiffs’ own allegations show that the defend­
ants ended La Riccia’s treatment relationship with Dr. 
Cherian because of their inappropriate messaging. 
That is neither discrimination on the basis of disability 
nor retaliation for requesting an accommodation. The 
plaintiffs argue that it is, because La Riccia’s messages 
stemmed from her mental disability. But even if the 
messages were related to La Riccia’s disability, it 
does not follow that the defendants took their actions 
because of her disability. See Yarberry v. Gregg Appli­
ances, Inc., 625 F. App’x 729, 739 (6th Cir. 2015) (hold­
ing the ADA was not violated when a bipolar employee
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was terminated for disability-related misconduct dur­
ing a manic episode); Thompson v. Williamson County, 
219 F.3d 555, 558 (6th Cir. 2000) (holding the ADA 
was not violated where “decedent was denied access to 
medical services [ ] because of his violent, threatening 
behavior, not because he was mentally disabled”). Ac­
cepting the plaintiffs’ allegations as true, they did not 
state facts from which it could be inferred that the de­
fendants’ actions were discriminatory. As the district 
court correctly put it, the defendants’ actions regarding 
La Riccia’s “care would have been handled the same 
way if she had no illness and was exchanging personal, 
non-medical messages with any physician through 
MyChart.” LaRiccia, 2021 WL 4819878, at *4. There­
fore, the district court properly dismissed the plain­
tiffs’ federal claims and did not abuse its discretion in 
declining to exercise supplemental jurisdiction over 
his remaining state-law claims. See GolfVill. N., LLC 
v. City of Powell, 14 F.4th 611, 624 (6th Cir. 2021).

La Riccia and Horn’s other arguments also lack 
merit. The district court’s recitation of the allegations 
in their complaint was accurate, and the court properly 
accepted those allegations as true. And the plaintiffs’ 
claims that the district court was biased and punitive 
are unfounded and based only on the court’s ruling 
with which they disagree. See United States v. Tolbert, 
459 F. App’x 541, 545 (6th Cir. 2012) (“When a party 
cannot show partiality stemming from an extrajudicial 
source or personal bias, recusal is only necessary in 
rare circumstances.”) (citing Liteky v. United States, 
510 U.S. 540, 555 (1994)). Their motions here, too, fail.
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Their request that the panel disclose its relationships 
with the defendants and others involved in the litiga­
tion is baseless. And their motion for injunctive relief 
relating to the defendants’ alleged handling of La Ric- 
cia’s medical records fails because they did not comply 
with the requirement in Federal Rule of Appellate Pro­
cedure 8 that such relief must first be sought in the 
district court unless it is impracticable.

Accordingly, we AFFIRM the district court’s judg­
ment and DENY the motions to secure medical records 
and for disclosure.

ENTERED BY ORDER 
OF THE COURT

/s/ Deb S. Hunt
Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

MARY LARICCIA, et al., ) CASE NO. 1:21 CV 1291
JUDGE JOHN R. ADAMS

) MEMORANDUM OF 
) OPINION AND ORDER

)Plaintiffs, )
v.

CLEVELAND CLINIC 
FOUNDATION, et al., )

)
Defendants. )

(Filed Oct. 15, 2021)
Pro se Plaintiffs Mary LaRiccia and her husband 

Travis Horn filed this action against the Cleveland 
Clinic Foundation, Emad Estemalik, Andre Machado, 
Hubert Fernandez, Raj Sindwani, Alicia Richardson, 
and John Does 1-111. In the Complaint, LaRiccia al­
leges the Defendants transferred her care from Dr. 
Neil Cherian to another physician due to repeated per­
sonal, non-medical communications between LaRiccia 
and Cherian through the online MyChart program. 
She asserts Defendants’ actions violated Title III of 
the Americans with Disabilities Act (“ADA”), Title V of 
the ADA, section 504 of the Rehabilitation Act, section 
1557 of the Affordable Care Act, and Ohio Revised 
Code §§ 4112.02 and 3798.04. She also asserts state 
law claims for tortious interference with contract and 
breach of contract. Horn asserts claims for loss of con­
sortium. They seek an Order from the Court requir­
ing the Defendants to reinstate Cherian as LaRiccia’s
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physician, to restore LaRiccia’s MyChart privileges, 
and to pay LaRiccia and Horn monetary damages.

Defendants filed a Motion to Dismiss pursuant to 
Federal Civil Procedure Rule 12(b)(6) (Doc. No. 13). For 
the reasons set forth below, the Motion is granted and 
this action is dismissed.

Background

LaRiccia alleges she suffers from a neurological 
disorder called Mai de Debarquement Syndrome. She 
contends that this condition, marked by dizziness, bal­
ance and visual disturbances, is difficult to diagnose 
and is often missed by physicians. She first sought 
treatment from Dr. Neil Cherian in April 2020. She in­
dicates he was the first to diagnose her condition. 
Throughout the course of Doctor-Patient relationship 
that spanned 6 months, LaRiccia and Cherian regu­
larly engaged in very personal, non-medical conversa­
tions through the Cleveland Clinic’s MyChart online 
application. These communications were a violation of 
the MyChart policies.

In October 2020, a nurse made Cherian’s supervi­
sor, Dr. Estemalik, aware of the communications be­
tween Cherian and LaRiccia via MyChart. Estemalik 
read the messages and deemed the content to be inap­
propriate. He notified LaRiccia that the Cleveland 
Clinic was transferring her medical care from Cherian 
to another physician due to the content and frequency 
of her MyChart conversations with Cherian. He also 
informed her that her MyChart messaging function

I.
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was permanently disabled. Plaintiff, aware that Cherian 
was out of the office on vacation, called Cherian on his 
personal cellular telephone. Cherian indicated to her 
that he felt remorse for the situation but stated the de­
cision was out of his hands.

Horn then called the Cleveland Clinic Ombuds­
man Office and left a voicemail message. The ombuds­
man returned his call and informed him that the 
decision had been made to transition LaRiccia’s care to 
another physician. Horn asked to speak to a supervi­
sor.

On November 12, 2020, Richardson, a member of 
the ombudsman staff, called Horn. They scheduled an 
appointment for LaRiccia with Cherian on November 
17, 2020. Richardson suggested that this could be a 
step toward reestablishing the doctor-patient relation­
ship between LaRiccia and Cherian. Nevertheless, on 
November 16, 2020, the day before the appointment, 
Richardson called Horn and indicated that department 
heads had cancelled her appointment with Cherian be­
cause care had been transferred to Cleveland Clinic 
Neurologist Dr. Julia Bucklan. LaRiccia claims Buck- 
lan did not have as much experience as Cherian and 
was not an adequate substitute.

In December 2020, Plaintiffs filed suit in the 
Cuyahoga County Court of Common Pleas against the 
Cleveland Clinic asserting medical malpractice claims. 
They voluntarily dismissed those claims in March 
2021. They also filed a discrimination claim with the



App. 10

Ohio Civil Rights Commission. That claim is still pend­
ing.

Plaintiffs assert four claims arising under federal 
law, and five claims arising under Ohio law. Under fed­
eral law, they assert violations of Title III of the ADA, 
Title V of the ADA, Section 504 of the Rehabilitation 
Act (“RA”), and Section 1557 of the Affordable Care 
Act. Under state law, they assert violations of Ohio Re­
vised Code §§ 4112.02 and 3798.04, as well as claims 
for tortious interference with contract and breach of 
contract.

The Defendants filed a Motion to Dismiss (Doc. No. 
13). They claim that the ADA, the RA, and the ACA do 
not provide a cause of action against individual De­
fendants. They further contend that the ADA, the ACA, 
and the RA all require Plaintiffs to plead and prove 
that the Defendants’ actions were motivated by her al­
leged disability. Plaintiffs, however, allege that the De­
fendants were motivated by the content the MyChart 
communications between LaRiccia and Cherian, not 
any disability that LaRiccia may or may not have. The 
Defendants further contend there are no allegations 
suggesting retaliation for conduct protected by the 
ADA. They assert that these reasons also support dis­
missal of the state law causes of action for failure to 
state a claim upon which relief may be granted.

Standard of Review

In deciding a Rule 12(b)(6) Motion to Dismiss for fail­
ure to state a claim upon which relief can be granted,

II.
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the Court must determine the legal sufficiency of the 
Plaintiff’s claims. See Mayer v. Mulod, 988 F.2d 635, 
638 (6th Cir.1993). See also, Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 570 (2007) (clarifying the legal standard 
for a Rule 12(b)(6) Motion to Dismiss); Ashcroft v. Iq­
bal, 556 U.S. 662, 677-678 (2009) (same).

When determining whether a Plaintiff has stated 
a claim upon which relief may be granted, the Court 
must construe the Complaint in the light most favora­
ble to the Plaintiff, accept all factual allegations to be 
true, and determine whether the Complaint contains 
“enough facts to state a claim to relief that is plausible 
on its face.” Twombly, 550 U.S. at 570. A Plaintiff is not 
required to prove, beyond a doubt, that the factual al­
legations in the Complaint entitle him or her to relief, 
but must demonstrate that the “[f] actual allegations 
[are] enough to raise a right to relief above the specu­
lative level, on the assumption that all the allegations 
are true.” Id. at 555. The Plaintiff’s obligation to pro­
vide the grounds for relief “requires more than labels 
and conclusions, and a formulaic recitation of the ele­
ments of a cause of action will not do.” Id.

The Supreme Court in Iqbal clarified the plausi­
bility standard outlined in Twombly by stating that 
“[a] claim has facial plausibility when the Plaintiff 
pleads content that allows the Court to draw the rea­
sonable inference that the Defendant is liable for the 
misconduct alleged.” Iqbal, 556 U.S. at 678. Addition­
ally, “[t]he plausibility standard is not akin to a ‘prob­
ability requirement,’ but it asks for more than a sheer 
possibility that a Defendant acted unlawfully.” Id.



App. 12

Making this determination is “a context-specific task 
that requires the reviewing Court to draw on its judi­
cial experience and common sense.” Id. For this analy­
sis, a Court may look beyond the allegations contained 
in the Complaint to exhibits attached to or otherwise 
incorporated in the Complaint, all without converting 
a Motion to Dismiss to a Motion for Summary Judg­
ment. Fed.R.Civ.P. 10(c); Weiner v. Klais & Co., 108 F.3d 
86, 89 (6th Cir.1997).

Furthermore, federal courts are always “under an 
independent obligation to examine their own jurisdic­
tion,” FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 
231(1990) and may not entertain an action over which 
jurisdiction is lacking. See Insurance Corp. of Ireland, 
Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 
694, 701 (1982). Defects in subject matter jurisdiction 
cannot be waived by the parties and may be addressed 
by the Court on its own motion at any stage of the pro­
ceedings when there is an indication that jurisdiction 
is lacking. Curry v. U.S. Bulk Transport, Inc., 462 F.3d 
536, 539-40 (6th Cir. 2006); Owens v. Brock, 860 F.2d 
1363,1367 (6th Cir. 1988).

III. Analysis

In this case, there is no viable basis for federal 
court subject matter jurisdiction. Federal courts are 
courts of limited jurisdiction and, unlike state trial 
courts, they do not have general jurisdiction to review 
all questions of law. See Ohio ex rel. Skaggs u. Brunner, 
549 F.3d 468, 474 (6th Cir. 2008). Instead, they have
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only the authority to decide cases that the Constitution 
and Congress have empowered them to resolve. Id. 
Consequently, “[i]t is to be presumed that a cause lies 
outside this limited jurisdiction, and the burden of es­
tablishing the contrary rests upon the party asserting 
jurisdiction.” Kokkonen v. Guardian Life Ins. Co. of 
Am., 511 U.S. 375, 377(1994) (internal citation omit­
ted).

Generally speaking, the Constitution and Con­
gress have given federal courts authority to hear a case 
only when diversity of citizenship exists between the 
parties, or when the case raises a federal question. Cat­
erpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). The 
first type of federal jurisdiction, diversity of citizen­
ship, is applicable to cases of sufficient value between 
“citizens of different states.” 28 U.S.C. § 1332(a)(1). To 
establish diversity of citizenship, the Plaintiff must es­
tablish that he is a citizen of one state and all of the 
Defendants are citizens of other states. The citizenship 
of a natural person equates to his domicile. Von Dunser 
v. Aronoff, 915 F.2d 1071,1072 (6th Cir.1990). The sec­
ond type of federal jurisdiction relies on the presence 
of a federal question. This type of jurisdiction arises 
where a “well-pleaded Complaint establishes either 
that federal law creates the cause of action or that the 
Plaintiff’s right to relief necessarily depends on reso­
lution of a substantial question of federal law.” Fran­
chise Tax Bd. v. Construction Laborers Vacation Trust, 
463 U.S. 1, 27-28 (1983).

Diversity of citizenship does not exist in this case. 
Both Plaintiffs list post office boxes in Ohio as their
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addresses. They do not provide the citizenship of the 
Defendants. They state only that the Defendants work 
at the Cleveland Clinic hospital in Cleveland Ohio. A 
Plaintiff in federal court has the burden of pleading 
sufficient facts to support the existence of the Court’s 
jurisdiction. Fed.R.Civ.P. 8. In a diversity action, the 
Plaintiff must state the citizenship of all parties so 
that the existence of complete diversity can be con­
firmed. Washington v. Sulzer Orthopedics, Inc., No. 03- 
3350,2003 WL 22146143, at *1 (6th Cir. Sept. 16,2003). 
Based on the limited information provided by the Plain­
tiffs, jurisdiction cannot be based on diversity of citi­
zenship.

If federal jurisdiction exists in this case, it must be 
based on a claimed violation of federal law. In deter­
mining whether a claim arises under federal law, the 
Court looks only to the “well-pleaded allegations of the 
Complaint and ignores potential defenses” Defendant 
may raise. Mikulski v. Centerior Energy Corp., 501 F.3d 
555, 560 (6th Cir. 2007). Although the well-pleaded- 
Complaint rule focuses on what Plaintiff alleges, it al­
lows the Court to look past the words of the Complaint 
to determine whether the allegations ultimately in­
volve a federal question. Ohio ex rel. Skaggs, 549 F.3d 
at 475. In addition to causes of action expressly created 
by federal law, federal-question jurisdiction also 
reaches ostensible state-law claims that: (1) neces­
sarily depend on a substantial and disputed federal is­
sue, (2) are completely preempted by federal law or 
(3) are truly federal-law claims in disguise. See
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Mikulski, 501 F.3d at 560; City of Warren v. City of De­
troit, 495 F.3d 282, 286 (6th Cir. 2007).

Here, Plaintiffs are proceeding pro se and pro se 
plaintiffs enjoy the benefit of a liberal construction of 
their pleadings and filings. Boswell v. Mayer, 169 F.3d 
384,387 (6th Cir. 1999). Indeed, this standard of liberal 
construction “requires active interpretation ... to con­
strue a pro se petition ‘to encompass any allegation 
stating federal relief.’” Haines, 404 U.S. at 520. Even 
with that liberal construction, however, Plaintiffs 
failed to properly identify a plausible federal question 
in this case.

Plaintiffs list claims under the ADA, the RA or the 
ACA. All of these statutes require as a central element 
of a cause of action that Plaintiffs plead facts suggest­
ing the Defendants discriminated against LaRiccia on 
the basis of a disability. It is not enough to simply al­
lege that LaRiccia has a medical condition. Plaintiffs 
have to allege facts that suggest that this medical con­
dition meets the statutory definition of a disability, and 
that these Defendants made the decisions they made 
and took the courses of action that they took based 
solely on the fact that LaRiccia has Mai de Debarque- 
ment Syndrome. Plaintiffs’ allegations establish none 
of those elements. To the contrary, they allege that the 
Defendants were motivated to transfer her care to an­
other physician by the very personal and non-medical 
content of the messages LaRiccia exchanged with 
Cherian through MyChart. The decision to transfer 
her care would have been handled the same way if she 
had no illness and was exchanging personal, non-
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medical messages with any physician through My- 
Chart. Plaintiffs do not allege any facts that suggest 
discrimination on the basis of a disability occurred 
here.

Furthermore, Plaintiffs’ claims under Title V of 
the ADA require them to plead and prove that the De­
fendants took retaliatory actions against LaRiccia be­
cause she filed a charge with the Ohio Civil Rights 
Commission. 42 U.S.C. § 12203. Plaintiffs, however, do 
not allege any conduct that occurred after they filed a 
charge with the EEOC. They fail to allege facts to es­
tablish any of the elements of a cause of action under 
Title V.

In short, Plaintiffs’ claims under the ADA, the 
ACA and the RA are all completely conclusory, and lack 
an arguable basis in law. They are not sufficient to in­
voke this Court’s federal question jurisdiction. Plain­
tiffs’ remaining claims arise, if at all, under state law. 
As Plaintiffs did not establish diversity of citizenship 
jurisdiction, this matter cannot proceed solely on those 
state law claims.

IV. Conclusion

Accordingly, Defendant’s Motion to Dismiss (Doc. 
No. 13) is granted, and this action is dismissed for lack 
of subject matter jurisdiction. Plaintiff’s Motion for 
Permission to File Electronically (Doc. No. 2), Motion 
for Temporary Restraining Order (Doc. No. 3), Motion 
for Appointment of Counsel (Doc. No. 4), Motion to 
Disqualify Defense Counsel (Doc. No. 14), Motion to
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Strike (Doc. No. 25) and Motion for Order Enjoining De­
fendants (Doc. No. 28) are denied. The Court certifies, 
pursuant to 28 U.S.C. § 1915(a)(3), that an appeal from 
this decision could not be taken in good faith.

IT IS SO ORDERED.

Date: October 15, 2021 Isl John R. Adams
JOHN R. ADAMS 
UNITED STATES 

DISTRICT JUDGE


