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PeTiTioN FOR WRIT OF (eRTIORARI

Pehbioner CARDS SANTANA .GRARCA restedtfully Reats Hwh +He court
GrAnt A wiit of eentionnnl to vENEW the Tudements below.

OPINIDNS ‘BELOW
[‘T?'m enses fiom Federa) courts:

o The order And Judoment of the Unided Cimtes Coutd oF ArPenls oF Hhe
Fierd arcaiT aePerds at AfPendix A fo the Pedition And ne
Known deinion whs wWRIReN . »

o “The ordea ad Fudsvimt o the United Stafes districk tourd oF the

- Norrhens Dichuict of 1Exas San Aacdo Division nrPests ar Affendiv B
te the Perlinn and ne Knann oPinion was weilten.

CAFor trses Fom stie eourds !

o Ahe Judaviet of the Courd oF cruminal AfPen\s &F Tevas .\ +he
hiehest stote cougt b neview the medsts afeear at Atpendic C
tv the Pehition md no Witiden oedel sz Xapwn oPMion vias writen.

o -The Hun) tourds Slst dudiinl distnidt oF 1om Gaeen oy Tevas
tindings rnd nrecommendAation oF Alsnissal And clenal o F Petionies
Post tonvichion Wit of habens wreuns Avecans at APendin D & E
}o vhe Paibon And no ondErn noR ePiivn wWas Wi Hen,



JURISDICTION

L_‘(Forz Chses Fom federal Lourts

o« The defe of the order md sudovnd on Which the United Stndes
Count o€ AMeals of the FierH CIOIT denied Pelibionsts modios
1N Vv ssuante of A CEATIAICATE of ATventabiLiTy was July 21,2022, -

A o™ ofF thal ofdef And Sudanent A0eArs (n AWendiv A .

- A ‘HMEW Mohon Toft EXtEnsion of Hme F;*z vetifon fow Panel
fEheaninG and/ot nEhER DG on bane wes Fled and wa< denved
W the U.S. Cound of AtlERls FIFTH CICUT on AnGbsy Wb.20272,

A topY oF that Aecision atPenrs in Aflendiv F. :
« 4hc dote oF the crden ad andement on whidh the Uniked shates

dishruct coutd oF Yhe Nowthenn dist@ck oF Yexas San Ancelo
division denied P ehihnets walt of hebens torpus 28 U8..32954

was on Febuany 25.2027.% CotY of Yhat stden md sndement

APCERAS in N fenchy B.
« A Afflicahon i Exdend dane & File A vefihon foa A Wit of CErdnl -

ART wins Foled with the clenk oF the Subneme Loued oF the Uaiked

Clntes in AccondPnce with uE 1.5 . The APPlicaisn was Grambed
en Ocdobet 7. 2022 '8 o®Y of thet Puthorizalin

APlents i Atbendix G

M. Gircia inveKes $his tourts 2urisdiehipn Jo Gsat Pelibion
Fol b wWitib ofF terdionmi unden 78 U534 : 8 1kBi/Q) )
% 2100. |

E\a’ﬁn chses Fon shife eouets ¢

o the dede oF sudGuent bt the Lot &F Laminal derenls oF Teras Yhe
hiehest <date court whidh Aecided Pekitiongns Waik of hrbens toRPUS
WAS on TAnubeY 12020k eorY of that Judiment AePerls n Amdy C.

M. Grrcia invoKes H5s couds Futisdickite unden 28 UL 31577

F1L51(D 1 S 20b.
This Pekibion ¢ Hmel Filed in AccordAnce with he Tudes of the

-Supwf ﬁﬁ)ﬂ_‘\’ t n..U\E Yb. l I]ZUIIE ‘515 .
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLED

" The Questians presetee] nblicate He Following P@SONS of the
Constitution of the UNWED sTATES And the UNITED STATES code.

THE FIFTH AMENDMENT ¢ Nb ?¢rsen shall be held ke Answer foz A
enfital, ot othéawise WfaMous cdive, unless sn A PRESetMent bR
\\'\C“L*Mk.n{' oF & Lrand Tua , eteept ©n cAsEs ARIsiac wnthe laad
ot naval Forces oz in A MalrhA when ia Actual serzvice 1a hime
F Wer ot Public drnceR 2 noR shall rav Person be subsect Far
+the $oue otfence h be '}wlce Put 1a JTeoPAndY of hife on,hmb NoR
shall be comtelled va aaY crivinel onse h be A wWidness Agcanist
himedf, nor be depened oF Nifg, Nbead, o Prop ety without Aue

200 tess of Iaw § nenr shall ?mwv}e vae&’r‘/ he ‘}'Aken for Public
use WlH‘\oul’ .3'\-\3"" c.orl?ensn%on

“THE SIXTH AMENDMENT : Th a)) ciivtinal Peseevhians, he Actused
shall en3oY Yhe richt b A =feedY and Public 4Rl B an infarhal
Turd of the State and chslgict wherein Yhe CME Shall Thave been o -
mitted which disherct shall have been Previous )y Ascertnined by Yaw,
And +o be Tnforred oF the natune and couse of the necusntienlds be
Confranted With the witnesses acpaist hin® 1o have Lompu\sm\l PRO-

Less For obtAining wWitnesses in hus FAYonr 'Am:\ Y hate e Bssishace
of C_ounsd Fofl )\\.s clefense

THE FOURTENTH AMENDMENT . Section |. All eersons batn o2 h»r‘ni»‘
iZied in the United Shales and subteet b the Futis diedion theaest, ae
eHzens of the Unied Shdes and of the Siade Wherein they nEsadE
No strte shall make or exaace ant law which shall abaidee the Pai-
viletes on Mrunites oF 2ihZeas of the Unted Sthnies’ nor shall
Aany Shrke AePaive ANY Persoh oF Vife \1‘b€rcl*l o ?R@?a‘&‘/ withsut

due Proress of 1AW ? nor deny 45 anY Psﬂsm wﬂ')sn\ s vulusduﬂ”oh
the equal Protethion oF +he Yaws.



28 U.8.0.6 1254 (1N : LAses in the tounts of APPenls may be
reviewed by the Supneme Louet by +he followine Methods #
[. B weit of certionan! aehnded upon the Petition of Ay f’mzf*/
to anyY Livil o2 camival Crse , before o affen nendition of
qudaMent or clecree :

28 14.8.0£.6 1257(a) : fioal sudaHents on decires rendened b the
hithest toutt of A stre ia which A decision could be had, may be
- reviewed by the Suprese Lount b wesk of cendiorars Likers the VAli-
il of A dneaty st statue of the Unider] States is damdn ia Question
o wWhete the vAlididY of A statue oF and Shofe (s daawn ™ uestion

o0 the Gtouand of its berae fepucnant 5 the Conshitution 4neaties,

or lavs oF the Unded Stntes ok whette ant hHe richr, °P.NJ=£{E

on MMumty is sfecally set ue or claimed undm +h£ Corst hudion

ot the Yeaties on sttues oF, ot And tommssion hdd ot Authorily
erernised unaer, the United S‘hr(;s '

28 ULU.8.L.5 1b5) [a): The Supreve Coutd and nll comif eshnblished
hv Act of LonGaess mAY Tssue all weids NECESSARY ot ARIDPRIAE
I'n Aid of thEin ZesPecdivée rurisdiedions And aaizeeab)e 1o +he
UsALES and PRInciPlEs oF law.

28 US.C.8 2/0b  The Sueneme Lounf se AnY othee ('_DulL*" oF
APPellade zuRrisdiedion mav nFFnzm HModif v‘ncn+£ sek Aside ot
neverse AnY sudévent | clecnee, ot ondeR of A count lawtully
brouéht beforte i+ R eeview nnd May ReEMand +he cadse and .
diveet Yhe entry of such A?Pnomm’ra Tudavert ,deciee | of
orde , 0 Reanin€ such forthel Preceedings to be had &S Ay
be sust unden the CTRCUM shrncES.

a8 US C. §205B3(AMNLAE Unless A cinewit sushce oo sudte [sues
A texhfieate of APerlblilY An ADPEAI My ot fe 4aKen Yo the
Court of APEAls fllom .. . The Fioal oedeR ia A habeas eonpus

PRoctEATAG in wWhich the detention comPlained of ARses out oF
PRocess t<ssued by A Stae coud OR ...

(O A centiFicnte oF APl A viny Tssue
undee PARA Leafh [N only iF the a®licAat has vade & substantial

showint of the denial oF & tonshyukconl giaht,
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28 USC.8 2244 (D : A 1%erz peod of linidaton shall neply
+5 An APPlication for A Wik of Aabeas Corfus b1 A Pers0a -
custody Pursuant Yo the sudtmed oF a Statt couat . The Vimitation
Peciod shall run Frowy the latest ofF ~
(A +he dake on whith the sudGrent becane Final by +he tonclu-
Sion of direct fleview of ‘Yhe eXeiration of the hive for seek-

in6 such fleview
() Hhe dede 00 which the fmpedment o Filde An aeelization

treated by Stnde Acdion i viclation of the Constitubion on VAws

of the Uavted Stafes Ts emoted i the alelzant whs eevenred

fron filing b such She A[rhon

() the date on which +he constihutionn] Qight aAssended was bl
necoanized b the Sutaeme Coued F the iGht has Deen nevily

Metoanized by +he Subreme louet And wade aettoncivady aeflicable

ke cases on tollatenn! review | onr

(BN +he dete on which the fachnl Predicate oF he elam o clams

Presemted Could have been discovened throush the evenase oF

due diliaence . |
(2D The tme durine which A Prorerl Biled
A?Picaton doe ke fost-tanticdion or other etoilatean! AeVEw
with esPect b Yhe recthinent 3udG ment oo Llaim ts Pendihg shall
not be counted toward an¥ Petiod of limiterhion undew +his
subse chion.

18 t.S. C. 5 295‘4 w;nl’m aPPlication for a w:zd'

oF habeas _corPus on behm ¥ of n Persen in austedyY pursuaat to the
Fudement oF A State rourt shall not be atnted Wity nespect to wnY
Jain that whs not adsudicated on the Mectts jo Shade tound rroceedings
ualess +he acudication oF the elaim
(Neesulbed in A decision +hat wac conlnaey to 1 o¢ invoiced nn un-
gersonnble APPlicakion of « tleanly establiched Fedena) law., as
detenmined b the Supreme Court of the Unted Stakes | or
(L) nesulted ia a4 deeision that was bases) on An unnersonable cledee-
minaHon of the FActs in lickh oF the evidence Peesentid 7n+he

State coued Proveeding.



STATEMENT OF THE CASE ﬁ

DN Ocdoben 23.2018.. petthivnen. §ited his Finst apelicntion
for A& Wit oF habeas coePus under Code of OriMinal Protedute
Article 1101 with +he Slsd Tudivial dDistrict of Tom Gneen Coundy
of Lexas.(hereaFrer Blst dist) Pekibvaers constitutions) clasms-
Al thoueh pPoorld partitulatized beenuse oF bene untrained
and_uneducaded as A lawvYer . wWitheut naY Hual +ranseRiPts
o Fies oF the netond — ane bAsed an FiFreen [19) tlarms.

Thette ae Hitteen /i%) aPecFie claims of IneFHFerhlVe Assist-
Ance of tounsel with due Protess oF |aw vielations | one())
tlain that the Gtote violated the ClonTrentnbion And Due
Pretess clnuse ; onelD) claim that dhe sl sudee violmteel
the LoMPulsory Protess for ebtrining witnessled in defand-
Anks Favor And Due Protess 0laust with gSun) Plaoteetion
under the )aw.

) Counsel Provided snronecus \etnl AdNcE during PleA
netotmtions  ditecHY causing Pehitioner o ZeFect A Jower
tharte . A ?obaton sentence With no 7)) hwme, dicect Y
AFFechnG pehbonens AbiVil s vle A KoowinG. wiVling, and
inYeli cent decision Yo the states Plea deal.

2) Lounse) Fanled 4o inNesh énte And Pursne defense oF
Potehal withesses comMunicated LV Pelition e, whoM indeh-
acted imMedintelv ATder the alleaed aAttusnhion ot intea -
Actred with the nllemed vieXim afler +the atwusation. (A
GyMnAasHe instRuctor L hallet instructeR . Pedratry ean Physi -
ein . (PrIALIPlE . tenchens . counseloR And aurtse at school?)

3) Counse) Failed 4o mvestiéade and Pursue defense oF secihe
named ndividuals communtented by Pelibioneg WhoM tould Peo -
vide inFoaMahva to Pelitionens defense. { Chnistina Solis . Seneio
Catdannze . Gretweny Bacci, Maria Bageik . Tessica Diaz . Mt .
Gihard [Fessions covpanion) , Lanciéla Bareia . Renee [ baaciehs
Flend ). Ganciels eo-worKee -Female .New nere vhomst [unKnowa

NAME).

) Counse) Fasled to tonduct an indeveEndant examiwntion oF
PrOsceutons witesses { Taswide. Lancrels Laccid . Tessicn Dinz,
hunse . cetechde . Psvtholsaist. videstnre ?n‘\-r:rvlﬁimeﬂ Aeacher).

5 Counsel fmiled tv hiestieate and Puasue defFense oF




ANY. infoamation (Medieal Toutnals ot fornensic /Medic al expentia),
to build A defense ., o aebuy the Medica) dFestimeny ¥ the
Stnhes evPeat.

) Lounsel Farded 4o coMmunicide substankial constfutional and
statubay lans affaned 45 Petifioner . in necands 1 +he declan-
Ants videodare intenview . denial oF Phize i s b exenced se
AfFected yhe Faidness oF +he ).

7 Counsed nefiesented Pedhoner under A Pertsena) aacl seF-
inFlidded tonFher oF nteftest (heteafen £OD. Lounse! had eve
sunberd va MAY 2004 . had hentd suecery in Dububer 200V.
Dn o nbowt the Fast oF Tanuand Zpod | cenFRonted PedidoneR,
Coeunse needed 4o be Paid More MoneY M rder to tontinue
LePruesentinge Petilionert. Counsel wos Ty awnaRe oF Tettioneqs
Finnacinl chanbilites . this tonfectnbion crused am Finm exchance
oF wonds  Asd cRented A PetsonAl Wed6E Pt had not evisted
PRivR 4o this exchance. Lounsds henlth issues Weae existing
Factons (a his filune to execute his dud ) and Counsels
confrontetion caused An ndifFenence o adveeste with zea)
Pehitronens its Anel safeaunrd Ploccdunes A+ twal aFoad-
€d ~ost Al) dcFendants, |

B) Counse) #ovided wislending stvtemests nbout pre-Yual  ero-
Ceeclints ., before the st oF second tunl. CENBZE oMMmunic-
ated the sudce had Jod him he tould net uee Yhe same hiie of
GueshioninG oF Ganciela Larcia he had used in the Fast hudl,
and that he tould not use any oF the Yestinony Tasuine. Gate
n the Finst 4aial. Counseds mackion to challente the decisien,
And to invoKe sinte. Tederal and Sueteme lount autheaides . dented
Petben e A shinretic Advaniace to distfedid +he valididy oF
Cinnceln b be truth¥al . and Jo challence Jasvires Yestimony she
GAve at the Finst el

) Lounsel Failed 4 File & vibkion oF indicent and vskion do obhin
exlent wikness as distussed with Pehdioner and Anceld Gaacia
(spPouse ot ki) aFlen Frost funl ended, exppessed A diite ned
fon n {onmsir_/:cd\‘cnl exPeat te Lebut Yhe aurses testimony
fa the state. Lounsel said i would cost Ald oF Money. Pedtrioner
ExPlained sur Financial inabiliy h Pay fr an eXPert and Asked
iF the Counds could helP us. Counsel said, Jes . he weuld
have do Fle A Motion oF ndicent  Yhen file A Motien kb obhain
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An exeert widness. This touttse oF Ackon was Aareed ufon . This
whs_the last tonNiEzondion Pethionen. hnd with tounsel About
An exPert. Clround?5 & 49 are ddated . in the same distussian
AnGela (bena a feGistened nurse Yold Moore that she Kaew A
Lenenal suflbeon Phsicizn who Would be willidg Yo he® 7§ his
Knowedee tould be helpful . Moone said he would leb ws Kaed)

10) Counsel s COT and nsuFFicient Particieation  Failed 4o
ohsect o the Shates ninoduckon & A S vhole oF TnsMing
As eaesudioil . no PaobaiNe value o Yhe Fruz oF Tacks.

N Lounsels COT. mand msuiFiuot Pagllaeation . Failed to
obrect Yo the Stotes adnission and olaymt & videotPe inke-
view oF Taswine [ as violabnt nichf = lonFrionhabion under
stnbe . Fedennl md Lonstifuboan [SubreMe Courd authowidy
As Yiolahin e the Sinles statue thet ¢hid Must be de&)naed
unavailable in onder Yo submit and vlay videohee. I+ had
been estnblished by +the #nial sudee and Sinke Hhnt TAsMine
was avAilable h teshfY] as viclahng pedidionens tonshidukiona)
icht oF offothanidY h conduct an indevendrnt (tonkemPoianoud
Ciless - eXPMination oF the videohee alleanhions b+ TAsMine. [see
Glound ¥ L) the dinl toued enfed W allowmé the ndmidance and
PlavinG oF videdaPe. The videothnred infected the Fainess and
botnliby oF Hhe ‘l'fU‘Al.

12} Counsel LOT and msufFicient earhdivation » failed o ebiecdt h
the States oifeet Festmond oF TasHie * As bolstering Festimony of
PrevrousM submi Hed deshimony Ividectap €] 4o the suny & As belstet-
NG testiony oF an umnPesched witness . needless Y PRESENNING
tumul aive evidence md unfain Plesudice [1al docKedt shows He
Shte elaved the videdare b the suaves Fiast., ‘Yhen elecded o
eall Siv ChiFeent witnesses . Yhe Tallowink day cnlls TAsmine &
“‘ezﬁ%%lj The @& Shde WAs Allowed + PrRESENt ‘H)ERL ease-in- thieF
Huite . untontesded .unchallenced and stride % +the Jurer behae
AY adecunte Allempt do efess-examine was Allowed.

13) Counsel CoT md insutFicint PachGreatinn Failed to oboeet Yo
?sYtholoGist Aesvonse seliciled bY +he Shte on dined md (edined;
As dinedV ot indinccHY eXPrRESSING an PTtan on the truth -
folness and enedibildy oF Taswines allebnbisns i which H’?g
Psveholotist was not qualdfred and wmFaneme on Yhe Proviace
of the suny b deleamiie the Yeltncidy oF ITnsdine.

8




i The Stake vionhed eedidronens Sixth AMendment acht do_Lont-
Rerdstion And Foutdenth Avendmedt wiah k& Due Prstess with ewnl
Pretection unden. the law by adwidima and PIavine the video -
fnbe oF An Availablc Witness whowm uas nat detlaned unalailnble
breaching the states statue . ackh lone -standre prineieal
oF due proeess. | |

\8)The +wal dudae violated pekiionens Sath Averdnent vzich-s
(‘,on?ulsom PRotexs fol sbhinink wilness Ms favee fae his
de¥ense and Fourtenth Amendment Rich b Aue Protess. Ceunsel
feduesded Yo the Yo dudee . Yhe couftds assistance Yo obhain
an ExPent wWikness to aid in the defense of toansel « thas
teowest whs clenaredd by the Hua)l 2udce he couttds deninl
clemed Peldronet his sole viabk clefense winess wwhich4o
Put Yhe PRoOsecutefs casc b ihs PRoOF « denvine redibioner 4
Foim daial. |

The 513t Judieinl Disteret oF Tom Cngen Lounty of Texas (heneafiex

Slst dist.) conducted & Finding oF Peilivnezs constitubional ¢ aims
bY sendine & lelern v deFense athonney Wi fliam R Moore [hene -
AFhet Moofe) niesuestine "Moot to esPend with o wrillen a¥ -
dmnid Yo the FiFteen (18) crovnds oF ineHerhue Assisihoce oF
Counsel Claims duaine the dwial " (App. H ) Recovmnendation oF
Disvissal was based solelY on Moones MesPonse wn Maath 10,
2019.(Aee. T ) The Blst disk wRote ™ has neviewee! *he nep-
licetion « Yhe dleak File .pnd other mforempdion ! Pedidionens
APPYiLaton tontains +hitreen NDelams oF JAOC , nine [3) which
occuned off the Mecond before 4ial, oneld tlaym that the
State violated petibroners Const 2iGW s \ mne () Oaim +thit +Hhe
Attinl sudGe violahed Peldionene tonst. ruchlks . THwould be
GComith dictory for the Slst dish to mnte that official shfeMent,
And Net . be combledely tnaccurnte in the leHet sent % MoofE.
TY waud be aensonable 4o PacsuMe Yhe S\st dish. ot Aid et
Give A Hue WendinG +o Pelklonets ACOITLAMHE N ARd MeMoann -
dumt baie¥ tn sutbonrdt.

On Mov 8 .2018 the Court of Cruminn) Arfeals of TexAs
(henenFlea CLA) ondened the S)st dist. Yo tonduet an evid-
entinfy hennme (Ape. T ) statinc in Pettinent Part,” Arelicaat
has n)eced facts that F deue  MiIGH entitle hm e ntehef 1n
Yhese Cttumstances . Additions) $acks nne needed. The Yeial

9




Count is the APPRoPIAYE forum fort Findinds of FAet. The
Fual coutt MM ender 4uia) tounsel b File A Setond. e-
sPonse Yo aPhicants YABC Oains.The Yual teund May use aAnyY
MEANs set out in Tex. Lode oF Crim. Proe. act. 1).07 83 (D :

The Skt dist. Findings Cwns‘uslﬂ:’ oF desuMents Filed 7 Pekt-
yonens Fittst and setond Hial » vinnY oF the dotuMents have no
televance townnd Pehionens claims. The Slst dish necovnended
denial oF npPlierdion to Baounds Oneld) hasuch thinkesn (D as
inclisNe.To &flounds Foultteen OD md FiFteen (i) a< bein A Cam-
?aint of dual ganel ad henefore M"r toahizable. [Avp. E D
No Full md Fait hearing was tondueded , No onden For Moore +e
file p serond flesponse , No AFFidavids of inteano aations scucht
out oF individunk Mentioned by Pelibicnew Yo necuanteN develef
the qeeord, NO feference of +runl coutd Ananscuiets , No nefen -
ente of Velitionels bmuieF rn sufPort of APPlrcation , No frin
Findinbs of unfeseNed And dT&?u’}Ed ﬁac‘}b \n febhids ‘o
Pekbonens tonshduhonal tlaims. -

On Thnuar 15,2030, the LOA sent pekidionet A official “Post-
tatd * Notice stahnt . This 1 Yo adiise that the courd hns c)a\\'ed
withawt wititen onder Yhe faetlicphon For Wit oF habeas coeus
on the Findmnt of the tnid) toutt withent A henting And on the
CounYs indefendent fleview of the Retornd ” [Ave. & )

On Aueust Il 2020. Pchhlioner Filed his Fiast meritonious 28
U.5.¢.8 2254 wril of habens corPus with baieF nad abFidavith 1n
SUPPort, (DT #1.2,4) . in +he U.G.Distmiet Lonet Notthenn Dishuck
oF Texas (8an Antelo Divisieon) (heteafren U.8.D.C). Petidicnen
anticulated 4 the best oF his abilily fourzdeen W) Constiduliona)
clams which ane substantinlly the saMe As PebNenens
state Wit of Mnbeas ConPus.Petifivner has nenunbered +he
oftden oF p£laiMe ‘v Provide A Chtonalotich) order and reform-
nted the Vpncunte of trims b Plovide tlaily. There anre
Helve (12N 0)aiMs of 1AOL with Due Paotess violakion s ) OnE

() el Yhe tnre viclated the Lonfrontehion and Due Pabeess
Llause ] one(D clam Yhe Hun) gudee vielnted vhe LomPulesny
Protess anc DuUe Prolecs Wivh Eaunl Pricteedion undeza Yhe Lad,

On Aucusti). 2020 . Pehidizner filed 1 MoXien temestin an
evidenfiar? hendinC with brieF n swpPort 1o Yhe U.9.D.C.
(DK vEY which wns demed on October 132620 (D v 12).

|0




On Ordoben 15.20420 . ¥he U.9.D.L. sndened the wmesvondent
‘o nesPond Y3 PerXionens 48 0.5 6.5 2254 writ oF habens
coftPus. (X 1) The U.SD.C. stvked in otde under resfondents
Msues - ResPondea Husk mal e 0oPY of the answer . toswther
with & tofy oF nay suffordint brieF and nn aPlandir totrimnb
Yhe Ahove -mntiened exhibits, Kk Pehbioner v 7 Kesrondent
File@ n resfonse With baiel and A00endiX on Decemher |\, 2020
(W1 20), Alse Filed was +he Adwintstnabve erord consishnG oF
State coued PrrErs (DXTZD. In Respondents bacel vace six (1) .
stohed T A o™ of the aetotds will net be Forwatded h baroa.
An mdicent amale 75 net entiHed to neceive a Free wPY oF
his 4+ain) retoads Fok habens tonPus PurPoses ... Larein will
fecede +he aePendix .” The U.S.D.L. did net fesuite or srder
Pebkioner tv nesPond to NePondemts arCuments . s

Da nensl 26 . 2ozl | eeditionen Fled Mobion nicsueshing nohReed-
Hon oF And decisien. order . detree | ofinfan o Memorandum
of PeXhonens Nabens cotrus waik $ 2259 [okr*23), Wwhich wWas
dismissed re unnecessary en Tul 14, 2oz ( (dier zlo\

On. Snnunﬂ\l 21. 9024 ?ehboneft Filed motion aﬂut‘r{m& Ais -
toverny in 28 U.5.6.§23954 waeit with baief . enteaed ocn Februney
1E. 2022 (D13 27). The viokion was deied en Februany 1)1 Zoz2
(Drr*z8).

On februanY 23,2022, the U.8.D.L. entened Hs Order. an ol Juda-
Mend (DKT#29 , 3> (APe. B ) +hat “Pehdionens 78 U.8.6.6 2254
velidion was Filed afden the amvlienble 1-Yenr. limintion Penied
eXPined and should, thenefone , be disMissed with MRezudizE .
ln Addiion, the tourd tonchided Fhnt Lwnrein has Faled 4o shew
that Leasennble suftists weuld debme Whether the Courds vas-
cedunl ruline Was cotReet and whethe he has put Forward a
volid dain oF a constbuftanal dePrivadion. The tount ‘hene-
Fote denies r LERHFIC nie oF APPenlability”

On Haeeh 2.209% Peddioner. Filed netice oF avenl n the
U.9.D.6. which was entezaed 0a Maach 4.2022( pkT#31),

On Mattch 2.2022 ,Peditisnet Fled aokite oF avenl m the U.S.
Lount oF Avvenls of the FIFM Liteair (hete aftel S+h 2i2) whieh
was doeKeted en Mareh G . 2022 (Afp . K )‘

On Magch 22.2029 vdidronen. Filed nokbea for extansion oF dime
Xo F.\g MoXiva F&fll‘-\ bent Freate afn(’(’snlnbu\.w [heﬁeﬁﬂiﬂ. QOA)




with bieF. On Aral 4. 2022 ,+he 9th Bin. ernrted evdension F Hime,
whith was mailed anol fostdatedd on Atril 9, 2022, Pehbionens Mail-

RooM Fersonal did net delivel this letanl mail unk) Adail 29, 2o22.
The deadliae + File Was Aeril 18, Zo22.

On Aetsl 8.2027 ,pebbione Fled modien 4o extead the lenath
himilation Foq Petitionens Mohen fer COA with btieF. On Afrd) 18,
2022, +he Bih Civ. Lraated metion  Pebibioace neceved this 'Eﬁol
Mail On Aveil 22 .2022.

On Aeedi 14. 2022, Petibinen filed motron For issueancs oF
L OA wiith bue¥ M H'ns Sth Lie. which was demed b oeder on
Tult 27.20122  stndinl | Baecia +ails 4o make 4—%: nEYuiste Show-
inG Aﬁbendma,v +he MoHOA —én, A LOA s Dedien \ [ArP. A ).
ln/wﬂ-n“n this EDA Mofion . Pelitioner notificd +he S+h Lig. . Lhe
Fotnlity of 2e¥ihionens mane and exhaoedmarY ciRcumshntes ,
whith Paevenkd vedibioner. in BhinG his tonstitutiond claims ™
A W oF \mﬂ:et\s LanPUS n s"\'n'\‘a pad QEC[E&I\' ﬁoui'l'  notihed
the tount of rehlbionens vesiion which Provisibn undenr 28
U.S.6.522494 (IDID-(D) arPlied 4o his circuustAnces , netr-
ified the toutt of the U.S.D.C. conFlichnl intereretnkion . 5had-
Aed And ArPlicakion ArPhed +o 5 29494/ DINM-D) . statue of Vivid-
Ations and Esuitable Yellint companed 4o othefl federnl nnd
gisher l‘."?.&u:-\' courts. Pekibioner nlso addeessed +the * tnuse’ and

* Paesudite” PRenl . addnessed 4l fourdern [14) tonst. claims—
althouch unduly eushed by the Failule oF PRison wmall-foom PeR-
sona)l ‘o Aeliver letal wmail PeonpPly ufon flecabt — and AfFinM -
ed Pekionens declaantion ofF maotence +o the WmaTtthent Miztatons.

On NAutust 9.2022 vekbonet Med moton ok exdens ion of
bine 4o File pebibion fort Prnel feherning and /o RehearME &
bane whith was denied on Aulust 1b 2022 . thetefone no l—nmeN
Perhon Fofl heatind fould be Filed on HiMe.

Pedhionen seeks review of the S)st di s, Findints and fen -
tlusions of law te nule s fecomendalibn +o deny Pelibionees
Witk oF.hL\br—_aS toPus , eview of the JudodMent by the CLA
whith denied Pebibioneds wWrit | leview of the OrAer mal Tudas -
ment by the U.5.D.L. Which demed Petidbioners $2254 weit,
neview of the Sudtment denvint LOA bvY +he 8+h Mie .
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Pelitioned restectFully iavolles the Sutreme Cougts oF
the United Skates lont esknblished suthoribatite PodeRs undg
28 U.B.C.88 1254 (N ,5 1257/a),9 1bS1(a),5210b,5 2243, and
As Guartdians of the ﬁsnse\—ﬂu‘honnl gichds EnhHed Jo s tGhzens
to tonreecy An insustice . A MsCaRRIALE of sustice, pnd A
tonstitub onal inFrRintement.

In Hohn v. 1.8 524 U.8.23L.118 S8.¢418L9 (1988) the tourt held
¥ has 'Sumsd\c-\'lon under § 17284 (\) 4 neview Aenidls of
ArPlication for COA by a Citnit sudGe pe A Panel oF a fourt
of nppPedls.id. 2252 .,118 5.6+.01978.

REASONS FOR GRANTING THE PETITION

I Did +he Cou‘i(‘\’ o‘(‘- Camwal APeenls csf- Texas AnA the U.S.
Distaict Lount Northean Diskaiet of 1evas San Ancede Dikisien, e2R
b dending the Menits of Pekitionens WRit of habens coPusS
ACleal, based on the intorneet And unneasonable APP)iLntion
of estnblished Fedeanl 1aw . as Aeteamined by Yhe Buereme
Coutdt oF the United Y4ntes and aeelicd an unitenscnable

deteevination of the fnets Presented by the Slst Distait Leurt
Findnes mnd tontlusicns of laws ¢

Nes . the Avpenls tourds adorted the Sl Aish Findings
amd tonclusions oF 1awW . And neClicd those state and Federal
stanadlands Jowaed Pedionefts thickeen (1) Lonshtukional tlaims
oF TnefFectie nassistpnee oF tounsel.(herenfler 1AOL).

The Blst dist. identified Strieklad v. Washingon Mbb 0.5 . LLY,
lod 8.6t. 2052 (1324 As ProPeR tAsc law. But nrPlied An incon-
feet And unnehsonible standaad For Rel(eF net neauined by
Convicted Adefendnnts seeking rehel iw elarms oF YADL . \d.e b®1.
“The Sist dist. Relied on an additional shandard | An arflicant
Must show, bY a Prevendennnce of the ev;éenc_: his tounsel's
’Pea?«:(mnnc.z was deFroent and that thene is A fl.ensonAb)& Pro-
babildy, suffieient b undenmine tonfFidenee in the fesul Yhat
Yhe outtome would have been d'FFerLa& but foe his tounsel’s
YerSonmanee ' ln additien stated , ¥ the Mene Possibilit. oF
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A different outeoMe 13 net suffictent b Prevail on +he Presudies
raont . Zather | the defendent must deron shipbe Phat bhe ‘Presu-
dice_ nendened sententind “fundamentalld unfeil o/ unneliable"
(quehin & LoeXhant v. Faehwell 30k U.8.3Ld. 368 . N3 §.et. 856 [1892.
[sec APo. £). The gﬂ‘ct\and stanclntd cleamdy states ” Fiest
the defendant Must show +hat bounsels Penfotmance was defrei-
ent. This nequines showint that tounsel merde enfions so seribus
Hhat tounsel wias net funetioane As the “tounsel’ tundnnteed
the Pefendant bY the Sivth Aviend memt. Setonad « Yhe defendant
Must_show thet the deficient Penfoamance Phesudite the defense.

s _NEQLITIES N shamnc. Yhat t‘uunse)s ENHBRS WERE sb sefisus
As i dereive the defendant oF a fik Yun), A Yral whese Qesult
s zelkrble | SHickinnd 46k U.3. LLR . LBT.The APPRoftate
standard fok Presudiie is fanther enbeeated ,” The defendpat
Must_show that 4hene 3 A Lensonable ?Kobnb»\rw that ,but Fotr
Counsels unflo¥essivnal Exfors” +he tesult of Yhe PRuc&&ma would
have _been cliffeaent. A ﬂensonnb\e PRebabillY T4 a PRebabilibY
sufftfent +o undevine confidente in Yhe oubtoMe 1.0 b8Y 705,
This is what Stric¥land wesuines. The Sist dist. fehes on .an
addidional nEauilement .but has misausted and Mis chatwncleniied s
tontext sintnG | The aftlicant must fuethes ovefome “the siront
PresumPhon that tounsels conduet Fell within Yhe wide wnnte oF
Rexsonhble ?ﬂb‘Fﬁ&stonM Asststance! “The attuanke duete ond dontetdt
states in SimicKinad | BEcause oF the difficulies inhettent I making
the evalundion [Adlos A'h‘oanevs Peaformance), A couttt Must fndulee A stens
Pres umphien that founsell tonduct (a\l: Within the wide rante of
fcasontble Pnefessionnal Assistnnes 7 Yhat s ,the defendant ™Mast
oNeZ LoMe the PrESuMPYien |, that, unden the eml‘.un\s}mc.es Fhe
challen ted nehioa ™ micht be eon:ndenecl seand Hial s*\mk&‘{"' d.
CLB9. :

The Suereme Louet hrs fesecded #hat Locihaed N Frebwell
Modified o in some waY sufPlanted the ule se) down in Sidliand
SEE €.C. LAafler V. Q\Ob?ﬂz S(plo us. 15b.132 8.¢+. 157b 1480 '20\2)’
Clever v, U.S.53) 1.S.198.2.03 .12) 5.t b3k (200D ! Acd Williams
€. Tavlerz 529 U.8. 3bZ.391.120 3.t4. 1425 (2000) [The NIRGRA
SufreMe Coufl‘{' eted m NoldinG Yhat out decdision in Lok hagk
MediFred o in some WAY SUPPlanted the ule sEf down 'a YRk and
\d. 579 U.8. 3LZ.294. The Surneme Lourt Jushite © LonnNelk Concune-

N
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In& in _Paek And conCunned in Tudavent stated S IF n Lourd
Wene te aemect n Paisonens tlaiM of meffeedive Assistnnee oF .
Lounse) an the Bounds yhot e Prisenc had oot established by
A Prefondennnce of the evidence dhat the esulf of his eaieiin A/
Proteedine woud have been diffenent, that deeciston would be “diaMe-
triAlN different 7, offosite in thaeacker nad natur€’ and “mutunt N
ovPosed ’ Yo oult cleat H established Precedent \:ce.nusi we held in ;
Stnickland thet Hhe PRISoNER need onld demonsiade A “easonable ‘
‘?ﬂ.obﬁb;\i‘l"’ Yhat ... flesul of the Proteedins would have been Arﬁ%azn% ‘
Williams ;529 U.8.C dob-401.4915-47b). !
The 5\;‘\' Avst. aeeled An inbsarect And Unﬂeﬁsanﬂbl" Aetea-

Minatinn of the Facts v petibionas IAGL claims. The ount Lrded
 conduct & Full and iR evidentiaty heakib |, +a nounry ints bhe
total By of cittumstances oF +he netut\ Perfoamance of counsel Hhat
occuried off the wecord md on the rerond. 1 Wil Coerally be
APPROPRIAYE B o Reviewng tourt tw AssesS Counsels oveaall
Peefoaamance thteucthout the case in ordet Yo devenmine whethet

the " ideadified aslc on oMissions ' oventome the PresumPdisn Thar

Lounsel nendened flersonable Prefessiondl assistance. SHreKiand,

Ykl U.S.eLRA .10 8.64.¢ 20b3  KimiElMan V. Moneisan ¥77 U.S.3L5,
106 S et 257d.2 589 (1986).

The Sist dist. mischatackerized arovnd ene oF Pehikivnens elarm,

PReviding & False nrefresenttdion oF +he Facts PReEsented bV Peti-

onerR. Pekkoner has never stahed that William . Mewae (heee i$her

Moate) Made A Plea offer oF M:sdeMeEnnel Assault withaut any
Alecatin oF sexunl assaut. 1n Basund FWO the Slst dist Mis-
thanacteriaed pelitionets Statements i .. MArehicant alleces Hand

he Paovided names...." A clenr rerdinG oF Lasund dwo savs
*APPlicant suGtested and Provided infonvadion of indiNiduals Whom
inteancted. ... " Peltonea hAs nexvér Kaowan the nave of Jasmines

Ped At cian . Gvvnashic and ballet instadcdors r PRINCICIES ( feachens,
ana founseloas . but Aid Wnow theik exaet lothtions of busiaess

02 woekK ?lace. The Sist dist. ftelicd on Moones Affidavit ftes Ponse,
*Moonte séndes he sPoKe Yo those Persons he Pould . ond +hat dhet

Jene €ither not heleful ok veenlN hesle.” This conelusin s Mis-
lendinG toMenned dowatols Mwnes nffRdavit, Moone sPeriFicatly
iderifies one tenchern who was hasdile . no one dse. Moote &iVes

A mislendinG GeEnefnl sinfevent that the Phvsicinn at lovmunidy
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whrs tlassthied “Patient -deeder “and net shaced. This 15 .n False
stetement and hichly vilslending, under Texas Rules oF tvidenee
Kule 509 (Wstades in A efininal Pretecding thelr 15 no Phican-
Pedient Privilece. Both of Moones flaPonses tannet be fansidered
Rensonabe effechve assistrnce of Counsel. \a Baound hio And
thae Pelitonert Tdentified and named steifielly Fivden (1D
Pohendinl wihess . net wne witness was called Yo deshY ™ TavoR
of the defense A4 dainl. The Sist aisk. ealls abendivn 4o the e)e¥s
netonel showme nine (D Tadividuals subPoenaed bY Moone. +hat
the tual docket shows Mosk of Yhese wette not entled to feshitV. cres
on te Add L oIvint defenence do tinl Rounsels sudavent Yhis tount
believes no Coviletent dial Acunsd would tall & hesdile witness b
+eshi¥y o enll A withess whose 4es¥ineny Would net.De heleful
4o the ddense  Enceft undet the Mot ExdlemMe Bno) nelessaryY
CirtuMsdances. Ths obviously clent Yhe 9lst cist. Aral net &iNE
A Hue aending b vhe 4 coutt det¥et or Yhe dainl dennscavts,
Al oF the Witnesses MooNE subroenaed whete Yhe Prosetutors
witnegses € Pave Yheie case-in- thief, Al of Me Wilnesses wene
cAlled do deshFY by the fresecudor Nt one wilnesses. had Aoy
favonnbl e desdimenY Tort eehidio nens defense. 5o whi weuld Mot
hel? subfoena the Stakes Wihesses { Based on the S)sk dist. behef,
Moofle is nComredent. Paitionens beidves Moote Knew he had ne
wihnecses o Plesent n dlefence md subreenaed nine (8l witness
for the Prosctubion 1 Pull the “wWool over the eYes’ 4o viNe i+
seem he had nine wWitnesses fon the defense. T =ans this
Frekic PRoved suceessTal on +he Slst oisk. maefd detetonmpdion.
la &Round Foud the Sl dist. Relies on Moores ecaedibiilY And
renin shons no fue rerdihe of Peklionens nfelicntion with brief
In Gabund €Ne And nine whith the Slst dist. combined o -
tethet . show aGain no tue erdinG whs tontlucded. Mooles
aAffcavit nesPotce confradieds the Motion Filedd Forl An expend.
Moofles Mietton Fled at thal hine &Nes A drue and areunne
strte of Miad of Moones Reasoning ke the imPortmes oF
abtainmt A0 EYPERY Mmd Wi, The Blst digk did net _ArPl this
Analsts  but aelicd en Mooles affidavit. In Ground s, Moofle
does net Addness ok denf Petlivasts claim Yhat Meone
Failed Yo Advise pelidioneR of his Consdibudonal ?fla\siﬁorlA\
nicht for tontemPorPoeou S fRos5s-EXAMiInrtic n oF FTastines
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videotare destmony. The Slst dist: skems 15 peely a standaed oF *no
hatvt no foul " +h austiFv byeassing A substantinl conskhutionn)
rrovistenal ®RiGht. The Sist Arsd. PRoduced A Aetument that was
Filed by the Moke tn Peldionerns Frst dnid. SrecrficnlN ‘Nonee
OF INTENT O USe HEAMSAY STATENENT of eHILD ABUSE VItHM ' Flied
on Mnach 1. 2004, This nolfte sfeificnlly tdenifics the ~surtny
stahement’ vnde o Gancida barcia it does Nok TokenbFy Hhe
videsdfe destimony . the name of the inteaviaNer . or dhswines
unavpilabildy status.Lecandles of this detument o hmelv
Metion Was Ried t Pelikionens setond 4Unl to admit the ‘ouhy
sthbement! acweadint to Plotcdue of law « Semething Moone
feiled Yo aetoBnize and sheuld have favoked o Paevert Hhis
evidente 40 be ndmnilled. This doewvent has no benting on
Pettionels clam nor on the admillance on feliabilidy oF the
Videotrpre. The Slst dist. neven rtenlly adduess claim othen +haa,
YAYTemnt dees net oie the stnfues Yo which he qefets and Fails
Yo rrouide an evidentiY Proof thet Coudsels failie b PaceerlY
tonouncente Yhese substmbial eiahs efected Avrelank ateht &
bo n Fare Yaid).” The Slst dist. did aot tend +he brieF n suteord of
atelicotion, Peditonet. naned the shiue dwite . but st the-seecific
section withn the sdabue , Pebibionet Wins net Aware +hat he had
bo cuide the blinel. In Addien s Counskls cludy 4+ Provide. Pedi -
iene An undenstindinG oF 4he law As it aprPlies o his case
rmd defFense  iF Pehitionen Khaw the law Yo 9loYat himselF
pnd _execise his consdiuhonal acehts he vaouldnt need & laaven.
As Manioned M brieF . A Invman has no sKill m the serence of
vhe Jaw « unTamiliar with the aules oF eXidence  1acKs the Koois-
\edte + Prepane his cefnse . Retufes the Guidint hand oF
counsel, s advice sheould Peamil Beelitioner o Nake an th-
Fomed det™s ioNn (with ot he Tacea the dlwnaen oF convitdien .
In GRound Seven . the Slst dit. didd nek aeely A AeRsonable
deteaminibion «F the Facks based on the evens nad Citeumstanees
that oteurned ot that Hine and PlatE. The fleae Aoelet Sheet
shews Moofle had eve suneerny in Mav Zood | Ansthen sufttery Prior
Xo Novembeft 2004, Mecnes affidavit eonfitms he had bu-Pass
heatt suftterY in Othben Zool. Mootes henlth issues wenc oot
Aeced  they wWenre » Fack. The confrontadion by Meste AskinG
For Mole meonev Was a fack Alse . the shif i Moodes availihi®
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And biased Atdude was A Fackor in Mowres 1efresentation oF eek-
iioner at Heil. ln around eevien, the S5k At wnduded the Jide-
tare WAs Peeerly Admissable under Avdicdde 38.07/. Tenas Lode oF
CLaminal Plocedune (herenthex 4L.6.P). This ¢s n tenennl oeen -
ended stdevent And does not nddress Pelitionens sfeciFic
claim oF 1ADL nor the tounds ek bY not deddarine IAaswnE
unavalinble hetole Admilling sad Pl aving ‘he video . In Laouwnd
Hhitdeen « did not aive n true veading T rebbioners Llaim o daa)
H2rns citts . Mosre Faled do obaert v Phe Povcholnbist belsteainc
Yhe MuthFalawes and taedibildy of Trstines nletrtisns.la the
Tevns Nules oF EviDence . e 702 ,Paohibids the olineet o) vadinect
ofinion ofF enlead destimen? thal v ehid oF seY hbuse is delline
+he duth (Znaey make tuese thinks up ., TAte Tor w ehild & lie . 4hat
Child has nhunYs been dtonsistedt o Ven nwoa ' eonsistent with
<sefual Abuse)Phis 1afinGes uPon the Jurofs elthisiie Plovi ne
t deleavine Hhe ullimate JuesHun in the tnse. 10 GRaands ten,
eleven Awelve, and Hhitdeen the S\sk dist toneluded ~ AP \Tcant fided
o shew b¥ R Plefondentmee ofF evidence Yhat n OiFfertent Resuit
would hnve oeruteed iF Hinl Counsd had obtecded and Yhe cound
had susthned He obsertnn’ [sex AP ED

The Sist dist. Rehéd on A “Parea hearing + Aesole Petitionens
Aol tlaims. Stade toutd habens Findings bhased solelY an A PafeR
fierond ane net nctessatil¥ enditled ks A presumPhion oF tonnect-
ness . Ellrs V. Colhhs 85k F.2d 76 (Sth Cir .1892). i~ Netheay v Lalhas |
942 F.2d 154,157 n.& [54h iz 1963) held that Yecruse the Shade
habers Fudee wWas nod the Judee ax the St '\'ﬁ.\'al Ahe “PaPer
heatint' was net A Adeauate md Fair heAting. Thus . there 1s A
cdante of ‘Al oF affidavit” 1d.e NS7.

Ia Pekitronens fedenal Moteedmes . 1uesked a evidethaty hawine
And. discover™ (DX 25,271, which wAs denied (Dr¥13.22) by Hhe W.6.
D.C. ln Perhionens fedenn) brie¥ (DKT#2)in suppattd of Wit Pelihion,
rdentifed the 515t dist. incotleed md unfenssarble APPertbn »F
‘established fdendl law (andl the unnersonable detetmination oF
the-Tack Pwented. In the U.8.D.6. Ade(DXT*2) i+ staten) ,
~Garcias |4 1Ack elams are based on nlieced constihubona) ennons
Yhat ociutfed befute and duin his 2005 Al ™ (see ACC. B)This
is Factually incolert mo Wewld Mdveake ¥hat the U8 D0 did net
GrE A due Neading +5 Tehhonels Peliban o brief. Pedibicnens

18



52254 pebikon cleanly idenkifies hwelue 1D 1A tlains . wne ()
Const. tlaim acanistd the State. and one(D tonsk claim AGani<t
e dial sudee .

In Williaws v. Tadler 529 U 8.3L2 (2000 the ecunt staled . rhe
weik MaY issue iF. .. the stade tount adaucl teation flesubed in A
deeision that (D was tonfenny ko ... Cleanly established Fedear)
lawl, As deveamived by the Duoreme Lount of the United Shndes o
(2) involNed an uanensenable atelicetion of . . . Cleanly estnklished
fedenn) Vow, ks Aebeamidied by the SumMeve Lounk of the United States
14.2400 3 415206, Eavons +hat undeevmined ¢ onfidence tn 4he
Fandamental Freness of the :5‘}u|¢. P\A:ml:l\‘m)n’o(\ tedmaN audifv
the issuance oF 4the Tedennl Wiit.ld .2 15 The depaivativn of he
Ritht h effefVe Assistance of counsel necoemzd in Sticiand
12 such An enex .

IT. ls # unconstifution! unden +he Fif1e , Sixt ,and Fourtenrd
Avendment Por A defense atfoancy + ?nwtdé mm.ma#& Jean! adviee
40 4 GJUMIA/A/ deFenc]mﬁP c/uttmG caMnumeAhon o-l( A s*fn/r—:s f)em dfn/

which substanknllN aflxcds clefendanrts drdet nbilidy to make 4
KnowinG . willing anol inddlicent Q&'Qislm b vhe séafes P/EA daﬂ,

Yes. ik has Yonc beon hdd that crimival defendadts ate entil)ed
o efechve Assistnace of comsel \ this 8iXth Amendinent nicht +o
tounsel extends 4o 4l tniticnl staces teluding Nea- babainmne
Protess Avtlicnble do dhe Slakes thrsuch the Touttenth Aviendwent:

Ptbioner Mode A tonst 2laim oF IADL duing +the Plea
LoMMmuniCobrea in Which Mbone eriovided caonesus \eenl adviee
on A ctrikcal Poiat of Jaw 1 in wWhich Petibiener. uneauiverntly
velied on Yo his dednrivent Ad feteeded Yhe Stales Plen denl.

14 has len6 been hdd that criminal defendants ave entitled 4o
EAOL AuainC all “exhicd shages of the triminnl Paotess” Monteso
¥, Loutsiana , 550 U.9. 778,786,129 8.t+. 2074 (200 ; (aushne U.G. -
« Whde 366 11.5.218. 291, 18041920 (191); ‘Poweﬂ V. Alabama
267 U.5.95,57.63 S.04 65 (193D anad Wil v. LocKhark A74 0.6,
52,57 106 8. 4. 3ok [1982), aePlicd +h e Teht (And the Lo e sPond-
i?sG 7kl and AnnNs’us)r“ﬂ\'o ineffechve Assistance tlains Aising
out ef the Plea Protess ” see.e .. LaFlee v. Coofee. Skl U. %, \5L,
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132 5.4 1376 (2012). The Advice of tonpehent tounsel is A m«;&am
onfecunet) enabling wiundanry angd intelicent elen bareAnning .
PordenKirther v. Hales H3d US. 257 263,38 3.0k bbZ 197D, ln

detetmining the VolunaRiness o a PleA. tourds viust exnuiioe he
BtaibY of the Qizcunishinces . Havnes v. Washingden 372 0.5 S0,
5:3“%3\ LeYra v. Denno 397 U.8. B5L 558 [(ac4). The <tendned
WAS ano) ﬂ.EmAms whether Yhe Plea Revresents h voluntary And
intelliaent chetie AmenG +he Nernale coanses oF Action ofens
the defendant. BevKin V. Alabama, 235 U.S.238, 242 89 5. 708909,
Machibaoda v. UG, 368 US. 987, Yas, 81 $af. 510 (19L2). Peslle

v. Whithreld 40 )L.2d 308.239 N.E.24 850 (11L.D) the SuPreme
Coumt wWrote * T follows leatcallY Shat if & defendad has He Ticht
to vaKe A Qecisidn b Pend not Guill  he also has Yhe wight &
naKe the decision h Plend anily “sa Liles o. Slnbe, 118 Ind. Ave.
398,582 N.E.Z4 191 (1078) (A decision of the uPMost imPoathnce
whethat ot net Yo plend Guily).

In Peltionens shate and federnl wedt with baiefs  pebibioner

has arteulnted he detnils oF the Plen Covmunitrtions that oemaeed
belween Petitioner . Anteln Barcin [SPouse at he), and Moone . Pehit-
ione deseibed Yhe efact Place « Hme ofF daY . individunls ?&ESGK},
Aad the subsdantial tonvensakiecn that 160X Place an APRIL Zood.
(sax Ave. ). Troon 4o Pedibionens Fast 4ial . Foutl lea denls
wauz offeacd bY the State throuth Moone Yo Pelitioner , onelWas
fo A hwenty (28) Yenr Prisen 2entence ' two (D was F?orL A Yen (1D
Venrt PRYVson Sentence . three [3) wis Fort A Yen ((6) Jean adsuelica- 1
Yon Pacbation santencs . A\l thae (3) Plen denls Wene undec ‘
Yhe shiculadion Pedibioner Mead auMY ¥ Ne indictvent Charse |
of Fust Aetriee fdony . AcCravated sewal) assault of & child,
whith Pehbionefl Revected ‘haoueh Moore. The fouttth flea denl oot~
urted on the dav PehbivneR and Ancela wWere in Court Re A Pue-
Ininl heawing, Moone said the D.A sust sffeaed us a4 Plen deal

WF Pedibonet Pends eilty 4o n Class £ FedonY . Insuny 4o A chsh‘
Petibionen will @t FVe (9) Yenns Pasbation . Perkoner. sPecifreatly
AsXed Moone Swil I have do nebister  1e@ster. As A sex ot¥ -
ender 7" Maote Methed . Yes Neu wotld” PebiXionel MEsPonded,
*No. I et pocest that . T tant be a rebistemred seX ofFendaf Fenr
\i¥e." N’bole gefthed .~ T doat thinl i‘l’S e lofe I thnV its o
only ten (o) Yenas " Pebilionet reied on Mootes VeGal ndviee
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o MaKe Yhe decision Yo nesat the Plea danl.lsee Moo, M).

There is no Such newinedent under T.¢.C.P. Azt . L2.co\ Iwhich
is exitnordnaey lenethY and eonfusing) (see A0, N) Hint A extiomin
defendant be fleaniced do ree sker oF tonvidted undel Texas
Penal Lode Serhion 2Z.0% / lnau) do a thal. (sec AGP. O)

“The inefFectiveness of Moones leen! AdVICE SubsMialH nﬂ'a:kc\
1chibionens AbNdY fo mite A Well infoamed ¥rowing willing . Acd
inetlieent decision in wosteds k the Plen offet . As MeoQes Enit-
oneous ndvice AdvetseN distoeted Hhe daue essence oF the Pea
denl. Moenes Yeenl advie undea Yhese cintuinstpates vwas ndt
e Peaduct oF Py defense stnkeN o dnctic nebing the defen-
ence AePlizd vn Staickland . Mesnes le@al advies wins based on A
MistaKen belief and <A shetlinG Tanorme oF the Jaw  Kiuel v ad
477 U.S.3L5.1ob .64 25714, 2588(138L). Movae did net ponduct AnY
Re<eafich About the PleA offer 1n0 lesavwch about Yhe \Aaw o siates,
he came out of the Court twom and covimunicated the Plea Al
and Answencd velibioneas thice Questions. Pelifionet went thrsush
A Yaial Hhat ended in A NGt (-5 not BV . JveY dend- lecked),
And A setond dun ten (16O months [ nder that esubbed 1a Yhe fon-
Uiction oF the indicted thanGe with & thitly (3 venn PRison
aendence, had Moore Providedd actuante lecal ndvies . Pehbionar
would haie aceethed the stotes Plen olenl. Pedidioner wWould e
neNel Lone o dtual sn be ﬁon\h‘d‘zc\ of the Tnelid:td r_}mru‘;e.,

In Redros rect « Pebdioner. Would be vdnocent of Hhe charbe now
tonvieted . umme—s .

The 5\ o+ Ak, \:u\_src\ Peir tonclusions On AN unfeaso nabk ceter-
Miustion oF the facks P Resented (athe date Court oreechna. The
courd Provided Mooie A Genefols PResumetion of cqedikiliby
Q)f—\sﬁ:d an }\{5 ’(ﬁnu@e As A |nw~len. Mel S‘udc-.é ‘ N\nch L\c\eis no
weith Fo Macres Adkionsat thay Yide ad Place.

ln A fedean) habeas challenee to b strde crivinal uclevent . A
shde tout Comthsion thad tounse) nendered emertineg Assist-
AE T3 net A Find86 oF At binding on the Fedeen) oot 4o
the exlent stdded by 28 U.3. €. § 2259 (d) . InefFectNmess 1s net A
Questibn & “basic Privacy or hstowen fact ¥ Townsend v .34,
372 U.5.293,309.n.b,85 304195 [18L3) . Rather it 5 A Mned
uestien ofF lad and fract. see Cudler v. Sallitan Hib U.5.225 242,
100.8.¢4.\108 01980) 7 Strickland MLl U5 .8 LAB. _
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Mookes arFdwik stafes in 8ound one ST Assume that the Fnst
thaee offens Put forth by wosell mt nae Accarnde € ol ost nrecal
EXacHy ! This westonse should aiNe AMY Reviewin . Court LAUsSE
fol Lonceln rbect-the Recoleckion And efeditxiihb oF A indived-
ual. Meane Conbinues ,~ “The fourth of fen PR=ented b Me by Allison
Willias was For a Plaa b smPle Assault with no sexual alleeatio ns,
And Fot A defenged Ae\:i.uhurhc»o Wobatiea ! The distrietd nHoRnE\JS
Coﬂﬂst.-i name 15 Allisen PAller « aot Williams. Moone aets 6n h oY,

v the diseeissson wWas on the misdemonnor level ” Meadte do&s
net Nddiess oh deny the fNe () venr Prebation Perind.

The Sist dist. taikine A twe examiaation oF Moofles YERS on &F
the Plen .weuld be Familisn that (sce Are. P, T.CCP. ant. 42 125 30)
in A ds‘?eﬂﬂed ndaudicndion Prebadien Ser\‘\'encE fore n Mssd&rdmo&
leve offenst 15 notdo exeeed fe Yeres . [ReD ¥146] The Slst dist.
stated . N Tudierl notice has been 4Ken on the endite file 5n this
tase.” IF a dmue ©xaminadion dooK Place . +he tourd wWeuld have
sem the sfades dorurtent Filed an Manch 9. 2oo4 fsee APP. Q) in
Pedibonens Finst 4l , *NOTICE oF PrssIRLE Y0400 LOGED ad 37.67
EVIDENCE. © Which shows Peffionats misderennor eririnal ﬂf_toacl
speciFrealy A Class A Misderannme Assault causinG bediry inauny.
[Red £1n6] Acnin nefTectine on Moones verSion . Sinple assault is
tovened unden. 1as Pendl eode Serdon 22 .01 (see Ave. ) which
basiclN saVs ia Pentinent Part (22.01 [DN(2YAD) rn offense
LAusiAG bodily mauny /s & Class A Misdemennor, except Hhat the
offerse i5 A felonY of the thind decnee, iF the dEededhas been
Previous/t Convitted oF an offense unden +hes chaphet. L:zen
Al The dislrict athonney was well awate oF 7editiDnes PRioR. Mis -
dedeancn. Cass A assault and weud net have cffened the Plen
deal 1 the tontedt thAt Mowe claivts. The +hiee ned €lacs should)
have tlendd anY imPoadin] feviewint Coutd with Krowledee o +he
law/ And t+he available aecond. 8imple put one Plus one doesnt add
up.The fnal eruyx is Moones Asserted version . thad the distued
Aorney was willng 4o dief A Fitst detnee Felony mdictent oF
AGCRAVAted seXual assault of n child . .-k A MisdeMeamon Snele
assaull with A& defemled adsudicalien Mobdinn oF No vene than
Mol Yenns , A0d +hnt Pebtenen nefused to ncecob that Plen deal.
No fepsen ab\e Person Faanb A Fveld o ninst-mine( 1D Yenr parsen
senbhmnee ab fUial . A Convictina Yhat Wadtd marK him as A sewun/
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Tredaton fr 1ife amd havme +o teciste® Ao & SeY aWenden Fog
Fo ) iFe «wodd retert such A Gratisus Plen dlenl. TH Makles
no ”Aattonal letichl sense . No sane Pensea would flifuse such
A Plern rnd Qo do Hual. Ths more Jokicnl anel flensonable thak e
Facts Pibzsen«h:t[ by Pbibiiner Welds the Weicht oF Yrath.

In ndddion the Sl<t clist. arelied m i tonedt pmd UWnfledsonable
reelveation oF DlEarly esblished federn) law . ps cledeaviiaed bY

'Htﬁ suﬂ’f(EMé COR&L\' aF '\'l\e Um)fed t\‘t‘: Willmms v /rh\ﬂcﬂ . B29
U.3.362 40b.9235. As Presented in Questwn One. |

. |s it unconsdiudional undez +he Frer Sixttt, md Fourrent
AMenchnent Fol +he Skate 4o intentionnlly ¢ iteumient and violate
A states statue tn a eriming WAl th eneby MFRTICME A de¥e

endamts lonstibindional night & [cm(n.on«}nﬁba Md Due Prosess
with counl prefection Linder the lan.

RePortens Record TRinl Lourt TrAnscriPt wa. A-03-1086-5 (heneafher R.K)

Pettionerns wicht to lonfroatndion and Due PRoress With esual
Pretection under the law wias woldated by the State . when the ainde
Requested md Allowed to Admit Aand 0lay the videotaPE inteaview
testimony o TRsming b vhe sutors Fiest . beFore Thsmine was
dexenmined to be unavaimble by the tourd (see T.6.L7P Ank 38.01
Yeehion 1), beFore FTasmioe was called v yeshifY . befone Tnamice
could be faily caoss-examined or imfeached at ‘eal.

The stode indentionally Beumvented and violates shate stehue
1.0LP. Ak 38,071 See.) [see Ae.5) states , “Ahis ankiele amies
onlM to A hearing or ProteedinG in which the eouet derermines
that A child Younser than 13 Yeans ofF nee wWould be unsiailable
Yo +eshifY in the TResence of the deFamdaat nboaut an offense de-
F;nid WY any of HIE. rOllDNmé settions of Yhe Penal ﬁOOli. s s
The sintue is veay tlear in its [anGUAGE . Yheate 1S Nne VAAUE
MEANInG in its tatent ancl reauineMent. The stahE was desicned
This way for fwWo nersons - One . Yo Proteet A thild From Yhe
+tauva of Lonﬁzon«fakon of the Attused dffé\ndﬂn‘f ) iN Lendain
Sthuations When the child is o Yount vz emoXonally unable Yo
Cive 1ive besdivony in toutt effectively . in Yheose sthuations « A

toutd Must maKe » determMinntion on the fetonrd that the thild
is unavailable in om:'er( to AdMit the videotnbe testiviony ofF
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A chid 4o a sunrY. Two . %o Protect & defendnats tonsktudional

rRith oF LonFrrontabion Yo AFfond A deFendant the Face-lo -
Face lonFrontation of the neeuser . to Aaffond n deSendaat
A FAid CRoss-exAnInabion of The Aceusens live teshimony,

befoie AnY out-of-couedt stndeMents afE tonsideded 4o be Ad -
MiHed For theia limiked PurPose .

The State .rior Counts ; should be nllbwec] to use n 5hﬁut that
undearMines the rPurPose of the stndue. see IN Ke CharmAn, i bb
N.S. bb7.115.04. 677 L8O (iIBAT) wrikin& ¥hat ™ nothiné is heter
selled +han that shdues should feceive A sensible tonstnuce-
Yion.such ns Wil effectumte the leGisladive inteat and I F
Possible « 90 ns to AVoid An unsust or An absued tontfusicnld.

The Availabiliky oF dnsmine WA nNevert an issu€e in Pelilicnens
Yaials, The Coutt md Sinde estnblished on the retord that ansvide
whs AVnilable And Would be testifyint . Prisz +v the viclatian.
[see R Vol.3 9.55 L. 4 b The (ount:“OXKav.And...the ethild is boint &
Aeshi SV _Ms Pamer : " Yes ™. AR Nol. D o.b1 LIM1-19, M5 Palven:” YJour
dauchter , Tastinc Pulley,is she avainble fu heshsy in Ahis \'am) todm®

—GeactelaGanrcia: “I:—:ﬁ.she 187, RR Nol.3 ¢.i0d L19-11,The Courd:™ Then
wWhen do we Ankici pate Mrss ‘Pu\)&\! *)‘Es"“F‘lmG?LA}e.ﬂ doda¥ oo . —
Ms PrlMen:™ DePending on whene WE RIE Nour Honmj The unavail-
Abilid Reduinedent s only one out of NeNi 0D that the toued
vusk detenming bo have been substandinl satisfied before Yhe
ornl statement made 1n the videotnfe -is Admissible vats eid-
ente (see.C.C.0-a14. 38 . 1) See.5@DON-112); Aep. 3). This s not
A chApricious Prosedune Hhat should be deemed zust naother
ointue . or Given the PRESuve ki on that the dnte salisficd the
atatues neaumements . The Lound made these subshmatinl state-
ment . nlonG with the Siade Prisn to the Plaine oF the videotale.
&R . Ve).39.10% L1013 The Lourt: ~ OKaY...while T Am on brerK . taKiné
A looK at this . we Ade Goin@ Yo have dhe videotnPe —. el , RR. Vo) 3
P.1oY LIR-24,The loutd: “OKaY . Ti Just M6 o Faure &u«{' 'F L
heed 4o be studing ad evidevhmyY zules Yhat May fumP at Me. And
henine none... —_Ms Palmed ;"L eant thiak of my-TI cand think
o¥ nnY issu€es, Joull Henoft."_The Louet: T Huak we hit the
ba Auestions on the outtry and videonte. so ... ﬂﬂ Yel. %
Plol L.i1-20 The Court:™...tnn the faPe xust be rlaved H‘!m:ch\ ok do
W need o skeP mad (utwmd7‘ Ms PalMea  “TH—it tna be Plaved
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htoueh Nour Honor. £ would Publish ik in ids Eﬂhlaﬂ.ﬂ.” Would be
Reasonnble +o conclvde the tourt did not taKe A Good Faith
Review of Attt 2807 Sec. | on Sec.5 [D(N-(12) duine his baeak.
A “svystemic requitement® [also Known as An absclude nesu ne -
Ment ot PRichibiYion)is A law that a il courd has A duly e Follow
EVen iF the Pardies wish otherwise. And Pardy that 1s endided
+o APPen| MaY toMMain on afPeal that such A fEduitemert was
violnded . even iF Yhe vandy Failed o comPlain Abeut the Failure,
on waived the nerlicedion oF Hhe law.” (Qushne Mencler v.State”,
138 S.W.3d 334, 240 Hex .Low. A#P. ZooW)); Magin v. S«l-n»he 881 5W.7Zd 215,
280 Uex.Crm.Ap.1993)
The Due Protess Clause oF the |4 Amendment \aas lwns been netoenized
As Assuring” Fundamental FAlRiEss ¥ ta & stide camida] Preteedine. Moene
v D EMPseY, 261 U.S 8L 42 504 2501923 Lisenban v. Lalifoenis,3(4 U.S.
219.230L. b2 sﬂ-,?ﬁo(ﬁﬂm Althoueh & Lourk is Enef’Hf.J ro rzebl ‘o
A LRent extent on the Parties atforned b Pratect thein swn elients
interest, the couet, oo has » duty v ensuite Yud 1 Lriminal defend-
Ak receves 4 Fain AU v. Nobles 122 U.5.2295,230 45 5.£2160
(1975). \n Moot v. iLusls Hog U.9.78L,92 5.64.2562 (l‘??X)’H’)f. Burneme
Lourt wrote Tk is A Stole dhnt Hues » mAaad,and o (5 the shake Hhat
Must insuee Hhat the haal is facR” YA 2ilzen has the ridivd +o eXect
Fait dealings From his Govarment Id.e 810 < Vitneells v. Seaton 359
U.5.525.79 5.84.9L8% ,nnd this entnils freabine the Aoverment as
A unit RAthef As An Amalaram oF sefeante enbihes | laliéonnia
v. Greed 369 U.5.149 )90 $.6+. 193009707, Tustie Harlen M A Eoncune-
1nG oRinfon Weete " There is ne Neason in fairness why A State
would net 4s lon& s it netnine A trnditional adversanial
tainl PRoduce A withess and affoed na ovothunify he ARbos-eX -
Arine him when he ecan be Made available. Thaé this PRina Ple
s An Essential EleMmerd oF Faianess is aHested do not only rPre-
cedent, Banben v. Page 290 U.5.119.729-725 .89 9.0 (318 [1aLR);
Seith v. (LLiNeis 290 U.8.415 (1865); Motes v. U.5.178 US.458 (1900,
but nlse bY the hmc) brenal and eneceed excepdions do the hoansay
Rule which retotnizes tleadent FlexibihdY RR reckiing evidencs
when the witness s not available.” falifoentn 399 U.2.049,1bl- 1 b2,
165 b7 0l , 187 see Will:ams v. Tavlert 528 W.5.3L2 (ZooocN("...
Friness Menns that the defendant is Wenked Aceording 4o
the AW . with the full PancPlY of niGhs and entitleM ents i+
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W+ nffonds .’ 'ld.¢ 3393 a.t1). IN Olio v. KeBerTts 448 U.3.5L.)0D 8. o+
21531 (1I986) the count waste,The Confrontntion Llause oPERMES in
two sefernte wats b Restnich the RAnte of AdMissible hernsad.
fitst. in Conformnnce with the FraMerls' Prefenence For Face-
Yo~Face Atcusadion the Sicth Avendment estabhshes A nule of
netessity.ln the usual ease Gacluding in cases whene Paiee Cross-
examinabon has oceutfied) ‘H’lé Prosecutive Must either Produce, o
devionstiate the MNAVN\AH\'W ofF the detlarrat whose Sh*}EMeﬂ\' 1Ry
uishes bo use ABavist the deFandand . Second (pspecds oPeentes once
A Wilness is shown +o be uvavailable ld. L5, In Lhawlernd v.Washinsha
- S4) 11525 324 S.¢4 135 4 [2004) the cournt wrote . whene Testi Menial
EYidence 15 At issu€ , the Sixth Amendment dennnds wha Ythe comnen
law eQuiced : unavailabilitY and v Prisk oPPortunilY Tor 2RLSS -EYaM-
ination . ld.e L8. “The essentinl cuArantes of Yhe duc Protess clause
is that the GoverMent wad Not iMPRISoN ot othenwise PhisicallN re-
shinin A Person ettePt in Atordanee with fait Protedurzes ¢ see
Trneatise on Lonstihhonal Law! Substante and Proeedune [West Pub-
lishvae Co. S'}?Au) Mn.. 1986)%917. Y, P. 23,

The Sl'n«h. bhad no 1n}en\’on o mform the wunt of the Profe flend-
tat nnd Reauiements of A.38.01 See | | Sec- SINN-0D) . no intenr
ton to nbrde bY the statuc ( no intention b AREtotnize deFenclants fan-
davevdnl fieht to Confrontation ol deFendamts due Plocess with
Efunl Pretection uddet the law to Ensuae r Fait uial. The Stades
wndent to Plav the videotare Fitst was Motivated by TRsmines Video
Yestivony of thice sepefnte and adefendant exdranenus Mlesa-
tions of sexunl asspul (KR Vo3 2011 Lib; P.02B L1231 LaD),
whicth Pedfitioner had onlY been Given notice And tharGed with
one sPecific act in the indicdment . The Tedensl tourds Retolnized
as_A onndinal PRiNCIPle oF the coMMon IawW Hhat evidence oF the
toMMissioN of A wholl sePeante and indesendant crume s
dadMissible as Part of the trsc atRaist defendant.see Michelsen
N AS. 535 V.89 H15 . L9 8.eb. 213 (1648 . 3. v. PArKer dIl U.S,
984 a4 0.¢4. 23aL (419 £ U. 8. v. oodwid 492 F.24 (141, 198 (54h On.97d),
not betause the sugy may believe he committed & simi)iAn Act,
but Hhat the Presudice would be to tnepmt. The Sade Whas rullé'hek
Mobivated by TrsviNes ethainsic Alecpdions that Peditioner had
clone soMething smiliar n A sexunl nbuse natunc % Snbrina
ancl savantha (R Vol 3 p14B L.18-25; p.i49 L.i-1; p.150 LZ0-25
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PUSI L.(-Q.Thﬁ 9tnic seucht sut Kk highlteht Tasmines rllecndicn
that etiticnet had done somethink similia beFoae 4w othegs nt the
conclusicn of 4he videotare.[Re.Vel 2 2152 L.if-1¢]. The Leneral ule
N Al EnGlish sPpea iNG Tuaisdiehions is Hhat an Actused Peaseon
is enhitled h be hued on the necusations Made in the stades
Plendings and net some tolladennl edime (alleanton dsn Ba bene
a crumianl Beneant)d. This rule is viow deemed aiomvadic. And 1o
followed w All ruisdicdions .see.e. &.. Mayniand v. Stade LRS S.W. 24l
b0, 6L (e x. Casm. Ap. 198 5); PavlacKa v. State 892 S.W.Zd 297 9ot (Tex Lawm.
Are.1994); RanKid V. State Q53 SW.Zd 740,744 (el Laim. AR 192 0)
fodles v. State 85 SM. 34 21).205 [TeX.Camm. Afe. Zood).The video had
inFladmatony statieMends that Peliticaer had been neeested befoce
EKAK.M.;‘) .21 L15), deenk beer LRE.Yo).3 7.149 L.13), and whs 4

Al MAN. '

The State Could not solicit these Allecntions From Tasmines
live ditect testimony without Proferly filed noti¥ieatinn . but unden
the cuts€ and cincumventing & state statue . the stade was allowed
te_indoduce md oren ‘Pandoras box  oF all these Allecntions inte
the Miads of the JunY And +nial uneontested. The state then chese
Yo_eal) six diffenert witnesses .waited Yl the nedt day . then enlled
Tasuine to the stand & desbifY. the Stare was nllowed o lend Jnswine
Abne testimonY GiNen on viden, Alleved 4o AsK “do You Renemba”
Allowed 4o Provide fesbimony in Guesticn folM . in Easence indnaduding
e CaAse-ia-thieF dWice theneby bolsteing them version of the
facts . hefone the defense was nllowed & Fain of Portunily o etoss-
eXRlae ofl imlench the teshmony of & child."Kenson, Plivei Pl , And
cormon human exeetience “(auotinG Estelle v. Willians 125 U.8: 501,
46. 5. ¢+ 164 (1418),dictate that & TuRY will fesPond ne@atively +o
A deFendant torlPelling A ehiled witness K 4estify after YheY
have nirendy seen the videotePe of the thilds nlleentfions rad
sust heand for n sctond hme the ehilds NVE ditteet teshimony
nepented by the States leading ueskions.The Possible M F Aot
Probable emtkion of the TuRY 4o » Hunl neaidendt oF this nalune
would be unduly Presudictal o the defendmbt. Due Prstess
sheuld not-tondone such & MoNunentAl abusc. see Long v Sinte |
742 5.W4.2d 304,322 (At L Ap.19R ). The Stntes tlostnt ArbuMent
aplifed +his ineident LR RVol.4 .99 Lb-9,Ms Paluen: * She bzeusht
hen stuFfed aninal with hert padl . of toutse . Aldost fone '+ Aeard

oL 7



N the counse of hea hestimond . T Know as You saw hee Tu<t
WRZINGING H As she was destiFYRNG ... but she ot dhosuch 4.7
RN\ 429G 1.1-5 MaPalven:* T think iF boaK # ot of touneee for.
her 4 4l hea Mothen of all, Much less ¥o tome 1N heae and el al
of us, +e A 2oomt Rl of steancens. T eand tal vou hew Much T admice
Ancl rResPeet the tounmte ¥ hoeid b do that... WM K in this oom and
lente hew mother betind . lanve hen @rAndunothea Yehind 7 ) The stake
Also broucht upP the theee enanesns actusnicons LZ.R. Vo4 pico
L1042, MsPalugn: ... it sfraded the suvment beFusr Frdet Gnade Yhe
othen fwo obchAstons setudicd duning Frst Gande.” 2R Vel p ol
LiR-22 Hs Palven s *S3c what would Promtt hea 4o wake all dhis uf
4o frbacate thaee veay sefenate and distined tnstancesZThenes
sush nothfnée. There 15 nothing shie could anmn flom ManuFaduRSe
what che has hlled v Vou nbout J’t)dﬂ\(ﬂ Yo +he sury.

la Holbaeok v. ElNan 475 U.8.5L0 . 10L & o4 1240 (1880 +he ecurd
witohe . iF A Pocedute i Found to be inhetenty eaeoudicinl . A duily
vedict will ot be ubheld ¥ 4he Proedute Wis net neecscaty 4o
futthee an wesential stete tndenest. id. e 3LB. T+ is clenn Yhe Shnke
had no concetn that FAsvine would <uffea anY tauma . +he shabue
Faled N s PurPose ad ndent . and oaly Provided +he state An
untonstitutional flee Prss 4o deraive Petiticaer oF a Fain taml.
(see Aoo.T . Aainl Doeket ). “Grueturnl ennor s constitubional cprer oF
the Fast Macnitude and no Ameuat of shoewinl of want o&F Preaud e
will cune w “0U.5 v Caonie Yol V.S LY8.L59 n. 25,i0d 8.6+ 039, 2097 n.25,
(198 . Audomadic flevensal s @rauiied Deease S +hene ane SoME tonst
iGhts so basic o o Faia dial that thele nFlinckion idests the sntire
Mol PRoeess And can nelen be tresded a5 haav luws B0 . ChaPmall
v LaliFeania 38L US.18.25 87 8.04. 824, 827 18L7). Stnuetual eanca
elists when n defendant has been denied ™ a4 Pandicnlan Cuas ntee

of Faitness . U.5.v, Bonzalea-lofez S48 .8 Wo. ML .12L .44 2557,
2562 [zoo0).

T Does the Constitubon under the Princifles of the FIFTH, STH,
And FouRTenTH Adendmrent MaKe 4 dishiserleN Wwhether A cyminal
detendant has an APPointed counsel or retaised counsel N ouden to

reeeve the Conshtubional @iahts estnblised in those AMendMents,
And iF no such distinetton s WARranted, did the dnik/ :3‘udé£

in Petifionens dial mfinge Petitionets Zient +o CoMerulsorY
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Ploeess Anedl Due Process with Eoual PRotertion undea 4he l&w?

Pehilivner Made 4 constitutional claiM that +he tris Tudee viola-
ted Pethonens @Gt +o Corfulsony fretess Fort obfrininG A Witness
in Nis Faver and viddting Pebhonens wieht +o Due Process wWith
€aua) Metredton undet the [aw by denving Pebitioners Metion
And Jenbal rnequest foe the Lbunfl‘s AssisHANCE Yo obhpin an eXfnd
widness for his defensé A 4eial.

Thene wWene +wo l2) motens Filed Five [8) months aFhen Peh}-
tons Fitst tninl ended in » Misikid, one,was A MeTioN For STATE To
PROVIDE FUNDS FOR EXPERT wWiTNess (es) (hereafer Mo¥ion I, See Am.

U, V). hwo,was 4 MoTloN FoR STATEMENT OF FAeTS OF PRIOR PRobEED-
INGS \NYOWNING THE DEFeNDANT AND MEMoRANDuUM bF AUTHIR)ITES (herk -
nFrea Motion I. see AW0. W X)), both Motiens wete Filed on Settember
11,2004 . € 3:29 P.M.  both Motions wene decicled and si6ned cn
Octobed 15,2004 by +minl sudee Ben Wosdwatd., hath Motions n-
dicate rexiHionals indieent strhus mnd circumstanets. The Jucles
Garanted Mobion IC and denied Motion I . The sudee Mrde r reba -
Fon on Yhe onder Fonm denting Mokion I.[sae Afe. V) Defende
AlorneY is tedained . DeFendant s not indigenrt." The sudees
uline aanndine Mohon T contnaditds Hhis Rersoning Acd aultaé.
The sudee 2€tebnized And declaned Petibicnen inditent When e
GrAnked Mobicn I . theleFoae Yhe sudBe ented in his qudenent
in denviats Peh¥onens mobion 1.

The Supteme Lound Retottmzed W Ludlen v. Sullivad Yib 1.8.335,
100 3.¢4. 1708 [1986) that theid i< rio basis foll dlaWinG A Aistincdicd
behween ednined and arPointed CLounsel Hhat would deny €9ud)
Justice to deFendnats who must chese than own lawdens 1d. The
Sixth AMcndMent Yo the Loastitubtion Provides Yhe Fundrmenta) miGh
Yo have Lompulseny Pastess for obtamink witnesses in the vetused
Favo® nnd Fha} fiichd is fonstibubonally feauired in stnde covds
unded +he l'-[l'h Pvendiient + the W.3. Eonsh)uhon.ld.a544¢ 100 3.2+
C\ . In Pennsilvania v. Ricdie H8o u.8.34. 107 3.6.989 [iaeD
TJustict Powell writling fot theé toutt, ctumiaal d eFendaats have
dhe iGN under Comtulsony Precess Clause do the BoveMents
AssistAnce in LonPeling the alendente o Fevorable witnesscs nt
4uin) and Fhe 2ieh 4o Puk beForae n TueY evidiner that misht

iN Fluente the dedegrinndion oF &ui&.ld.e‘lof\o'l_ 8.0+ e8972-%This Ss
‘A Fundn:nm*al Eleet oF due Peoiess ofF Vaw " (Qushnt Washinehn
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v. Texns 38% 1).9.14.19,87 8. 04 1920 (196D (5AMD. Dnee An ANoRnEN. RE-
Iationshie has ben established theouth the aointvent o e tention
oF tounsel, As A Moten oF Fedennl Jaw the methed by whidh the
reletionshiP was eremded s ielevant The enistence of # Valid
atorney -clent aelnbionshiP Provides a deFeadant with the full
Const . PRV sions afforded bY +he Sixth Amendvent. Moateso. v,
LouisiadA S5 U.S.778.797.12% S.4+. 20149 [2004). The SuPremMe
Countt mm)q sis 14 AKE V. OKLAHoM A 70 US.L 6 .lo5 S.¢. 1087 (1985
beein With A revisihae of the “aeneub\m/ Priveirle " that ecery
crutunal defendavt, indi aent, or othefwise , Must have YA FaiL
oPPotunity + Present s defense.“ld. e 76.105 8.14.2 1092. A
Fril crimival Peotess is ONE in Which thé defFendant was ret
deped of *any substrahive or Precedunl ekt to whidd the )aw
enhfles him." Buchine Williams ©24 1.3.362.39% an [2000). “Thene cal
be no €qual susdite whene the ind of a trzial A MaN asks AePend s
oN the AMount of MoneY he has ” (Guotine BaaiFfen &. ILLIABLS, 35
U.5.1219,7b 5,64 585 (195L). Extends A0E often ncecssary both
For Hne PllosecufioN and for the defense” A defenddnt viay be atd ad
udfare advendaie . if he is unable becrusc oF poverdt to PareY oY
his own wWitnescs the thrusts of those atanist hin. Tquating Keily v.
Baray 250 NN 45L,4U, bt A.E.1L3)\b1(1929).The Accused sheuld have
the oreottunity b the Presentntion o the eidence oF is own ExpPects.
se€ U.5.¢. Ash 412 U8 300,315,93 8.6+ 2566 [1#12) ) U.S. v.Wade , 388 U.5.
A8 227 (1861).

The +uial Tudee Tailed 1o awly the Profer waalvsis And Hbusea\
his diseretion. 1t makes no loaical sense to aeprove mekion 12,
bAsed on Petitionene indicencyY and tonst. richts 45 equal Proteck
ton of the |lAws md clue. Protess oF law, and in the dame breathe
o deny Motion T (deddninl Febikonen not indi'tent becnuse he
has nedrined touvncel. No heatint Was tonducted to determine, iF
thell is A sahisTactorY showine that the defendant 12 Frnancinily
unable o A1 the Fees of A Bxfent wilness.in which he tesuest and
'F An exPend flequested “is livay Yo be a s{ani¥icent fackr " tontdont:
inG the Shves thse ma Presemding # deFse pt WAL, See ey v,
Stete. 897 S.W.2d 233,339 Hex. Crin-Aw. 1445 (uoting AKE 410 U.S.
L8, T, 82-83). I A de¥eadsnt tequest an ExPerd- whe cAn buHress #
viable defense due Protess 15 imelicaded when Yhe Airl tounrt
ReFuses the rlﬁueyl' see Tallor v, Stode 954 8.W.24 148152 [1ex La . Am.
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1496),(se Aw.U .1+ is AvkiciOrded that the Srbe will alain use an “etfeed”
wWitness. DeFendaat WiV need do flebut such Yestimeny.... )t is £ssential

to the defense do be able b Zebid Hhe Sdnkes feshiony.”). In AKe i+
whAs EMPhasized 4wt one of the defendmts need e Ay extedt was
Yo Assist (W Eveny AsPect oF his defense +heoy including imPenthMent
of the States exlent witress. AKe 470 U.5.68.82 109 3.84.21095. The
Retotmred theat & Qefense sHatesy of exfosing weaknesses in +he
Stades PRock mad PReseting the guay with atteanadne heories s

A leitivate And n€cessarY Fuaedion of Hhe mNersanY system.ld.

IN Peli¥ionets tase the Medienl EXauination coafiaved thet wWas rd
eVidente oF i RRauma o torrsbeorate the Mieentions LamalBE)
IN the Fiast dial the nurse conFirMed this Medicnl Faet, yer bané
tmiNed (centified . nad necotnized as & sevunal Assnult nunse ex -
AMitel by the Meaney Genknnl's sffivee of the Smte of Aexas | her
reshiMond was Yailoned b favor the stwtes PosiHon.The nurse
whs Adamant hat in all her Years ad Hthe hundreds oF childaen
she exmived. there is ndt pad tRAuMA Found W children , Bt (n
Aleantons of saunl Penceation s veeY rtane B Find AnY 1nzury
Yhat she areM Finds AaM insuRyY or fhuma in A thild. ,

Peltionets sPouse AnGela WAs A ReGisteted nuese M thante oF
hiza own_Flaon at Shaanon Hedical Mospital ,Was on hee Fifth Yenr |
of Lollete dowand A Mastens deaflee W Medicine . Aneda rlended \
rhe Finst tnial that ended & a misteial . Pebitionen and Anceln \
megt with Moone tmmediately aften the tal tn his offiee. The \
nunses tesimeny wAs diseussed, Bncela €xPlained thet bbased
on the exteme naune of the sexunl alleadtions s that the nursss
‘eshimony i7s ineonfect. That tnauma ot MIvRY bo n shilds setun)
OrR&An does occur atr the Hine oF Assnult , henline does oteur
whefnRIlY Aad exteanally ) Yer: henling 15 n Process Hhat lenves
behind unmistaKenble AnAmMslies And scals . ovel Hme +Hhat
5cAR o insulY will be A thin )ine oe exdrn laver of sKin in +hat
AeER | bud ik will never sust disnteenn leaving ne evidencee.
Petilionet discussed with Moote the Financial disability 4o PAY
Fort An exfent nad nsked Moone #F Fhe Courts could hele us Let
an ‘ndePndent Medical exPeat h thallenee the nunses destimony,
and to efllain do w FuRY Ntdicn!]\( how thz Femalé serual oféan
of n thild Nencts aad flesfonds Yo An Tndausion of Panebradion
by A~ #dut Males sefunl breAan, and the insuties/scans e be-

-~
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hind by that intrusisn. This was a eaiticel md substradinl issue |
hichlichted MoRe so by +he nunges destimony 1 And +the exMeme
natune of the sesunl allcCations bant made.

The Sde Souaht 4o femovE AY Tulsh durin€ voie dite wWho would want
medical PRoef tiat 2exunl Assauit etturied Le Yol 2 ¢.77 L.6.8]. 1he
State <0ent bive MaKinl the Potnt . that no inTuRles on 4Rauma 75 Touad id
thildeen . Wwhen A Fannles childs seival otamn is Penettnted by an Adol
MAles s exufl of8An thein is no fhisichl Medianl evidence o s YenY TARe
Yo Find sy &Nidenee n 4 ehild.LER )3 pbs Li2; 2.6k L1Y ;P 06T L2-18°
P.173 L7} IN tlosinG alGuMent the sdnde Made the Point to the sunons
Hwt dhen had been no elidence Preseted that setunl assaull dd mt
o CLur@LRR Yol 4 099 L7207 9.\2L 1.7.9, £.130 L1244, Hs uncleae § He
Sinde was nefmtinG b deFendant net testilying i whem was the. ealy
Pedsen who tould Verball deny +he allctndions . as Moore Peesented m
deFfense at all. :

few deendnats on thern nibrnevs sne Revotely tonfedent o undet
stAnd  dentdFN o nadieulate Hedienlly What e oF tagurys Ane
MAniFested Whed « Rs nlleced « an Adud Males sexual oeem REREIR -
rtes the sexunl odenn of & Femak child.

The Supfiede Court i AKE Recoaized that du€ Process requives
ACLESS Yo thE Rew Mategials ivtkeann] o the building of an effective Ae-
fense. A¥e 470 U.3.68.77.105 S.c4, (087.To iMPleMart this Prineifle , the
Shate “Must Provide defendant the “basic tesls for ad Adequate de-
Fense” within our Advenrsatial system and has *reauined et such
tools_be Provided to thost defendnntr whe cannet nifed to PaY For
e "id . (eitine BriT v. Noat Caroudr Hod V.. 24,227 42 S.¢4.
431 (1911). The PurPose of the RPPointMent of An exlert is to level the
ARG frdd. The medieinl issue in this case s facY - de Pendant ¥*Med -
TCINE 1IN ANY of its substecinlhies eludes Mathemihic PRECTON, RS
evidence bY the need For a “second spinion * with gecand 4o AnY
Mportrant Medrenl auestion.” ey 897 3.W.2d € 338 .Whew €vid-
Ence is WeAK it MaY WeM BE that 4he Persun<IVENEs< of +hat
EvideNee JeriVes enYirelV froM the enhaveing efect caused by
“ENlend '’ testinonY Preddide the qurY dowakd A ParYiculaR tod-
AusieN. A deFaddants inability Yo nebut X Pert destimon Y
coMiNg befone the sur with what s effectdy & PrResuMPtion
of con@ectness is “devastabing’ & the unnssisted defendants chaice
of Plesundinia Yhe sueor do fleseet such evidenc® . AE WO U.S.
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LB .82-84.The coutk in AKE aensoned it is Yest forr Yhe suny e
hert ~Yhe expetts for each pPantyldl. e 8l

“The Constitubional enfor in s ease 15 sduehwal | +he araot m&d
cd Yhe Mial From bealnniat 4o end s Petibioner wrs dened Fhom ofF-
EUNG Ay MeanINCful cbTerdice vedical evidence or Ffilem aebuthng
He States efidene with A deferse exPert . Hhus erovidinG Yhe Tha-
Findet rd oftimal YautAGE fom which to GausE Al) Relevant Facks
ANA MaXe AN aformed decision o the MeRids. Theie ane few eReor s
that pre vore structual tn wadune dhm sne which eliminptez A hasic
oo of An prdeaunde Aefense " and M doint o ditamatically aFeads
the peanacy of dhe aunds deletminabion . €ey 891 Sw.2d e 345 |
(aueting Brerr Hod U.5.c227,92 S.ak eH38).

Y.Dicl Yhe U.8.District Louet oF the Norvhern Disteiet of Texas San
Aneels Division €rr bY aPPluine A coanflickne inYezenelnbion standaed
and incontect aelicotion of 28 U.S.C.5 2244 (N AREA) -/D) . euitnble
Yolline, .And A< authoridy Yo conmect an insushice . which eatls For
Yhis Sueneme Count supevisiony Powens .h +he end ot it mad
sefure A cleaft uaifoanitd n the district tourhs and tourt oF
nPPcals Whee othenl toutts and sisten tourds have aePlied A
Aiffenent standaad rad aAvflicrkion . in aeenads ke Petvbonens
habeas toapus wridy k

The ®\st dist. noe the Lourt of Carminnl Atlenls nehied on o dened
pPeXiangas WY ofF habens ton?Pus on the Brounds Yhat the fetition
wns baated by Yhe stmiue of \imitnXons . (see APC. &). The resPondedt
breutht fotwaad the sYalue of limimkon atauMent in theil nesreonse
Yo Peribionens 28 U.S.L.59254 writ A< & barien AL RnTsY
Petificnens LonstituXonal claime. Pehlonez whs ner medcr by
Fre U3.D.L. +o @esPond ot tlanify Petitionels Positen .t AdA-
ness ResPondemts Nsserded nelimnce on the stadue of limitetions
bar. “ KesPonse Pendints MY be necessnnyd fork A PRo os& Plande¥
fo c\ari¥Y his leeal Pheoties” see NertzKe v, Wetliams 8480 U.S.319
330.n.9,109 9.04.1227.1824.n.9 [1989). The U.8.D.C . wWas not Pre -
tluded Frow tonducking a Full. Fain and due ediew of Peditonets

M consk. elaims ,in which the sinte odid not Zeld extlusively on
the Preeedual Lround. Thoneson ¢ Estelle. b4z f.2d Q“No 998 (5vh
Liz. Unid A B2
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The U.9D.C. eded sevennl cases in theld sadee (see ARP. 2)
\~ nefFetente o equitnble oling +that hold no dinect or 7ens -
onable elatienshit toward PeXiXonets 78 U.8.¢. 55 924U4(DNIB);
5220 (DMNID) : And exdasadinany ewmtumstAntes . The USDE.
cited sne tase M Agfentence © the shatue of Nimitakion applicn-
Eon 3229 (YN (D) and mofseled sut An uUnfeasonnbe statement
in Wwhich o deny ehif . based sn An unneasonable PRESLMPALO.
The U.5.D.2.Faded & aend the rouats inteaftetation oF §2204
(DIND) And weelN thnt tnkePactation Aceotdvally . sec In 1€ Davilla
B8R F.34 119 (5hLwe.20i8);

Pe¥irionen has not c)amed AaY 1GnoftANLE » Mistalle . bt P.on-
Fusint in nendrate AEDPA: Hme For Filfne an Areenl Yelitioner
filed his witit in attoedance with Yhe Provisianal eveelXeons undeg
§ 2994/ (NUB) and (D) i aflordint Peridoncr +he sae Full Near +s Fle
his writ  in Aatsardance with the Proccdunes nnd Poteas that
Afle MESuined o be Followed Tn An arPeal and APPNAG cous Y
in the intedest of JusHie 4o tonrnect A constritukional viclaXon.

PeXHoners imPediment nnd drscovedN ia dineeHyY nelnted to
PekiHoners Gound one tonst. elaim oF 1ADL in Which PelibioniR
uneSuivotalld Relicd on Mootes 1€unl advice Ffor Jears wWithout
Queshon. ln 2003 . Pexitioner had no KnowledoE oF the ofeantion
of 1aw . fules of evidence  Vaw ot Yhe Fandameninls oF eonsdiduhions)
law A onden do defend himselF 'n a pianl Preteed n e, The-
e, Perkonef Soueht sut An alutney (Moorre) whes € duty was
o bine all this Kaowledse b bear for Pehibone. see MeMann
v. acnaedson 297 U8 759.77) (197’ Powell v. Alnbaua 287 U.5.45,
87. 1932 ; _@c\(lmd v.Washintten Hbb U.5. 6568 .L80 [198)); Kmmab
Mo v. Mergisen 477 U.5.365. 384 (188L). The SuPreMe Coumt hae
rerentedld emehasized Hnt * the Puafose of the tonstihibional
taupnantd of a wicht to tounsel s 16 Protert An RLRused Fllom
convickion resullint Fiton his own 1§ &nozAntE of his letal and
tonstilfutonal ithts® ghhnson . Zerbst 304 U3.458.4L5 (193 2).
\n MeNeil v.Wiseonein 501 .37, 115 (139D the tourd wrote™ The
PunPosz. of the Sith Amendment tounsel tuanpatee —and hencs
Yhe Puntfese of IWoKink & —i5 t PRotect Yhe unarded Yayman. At

tXica) confRonkakiens... (d.eV77 at whith tounse) weuld hee
Hhe attused "N Cofint with Yeonl erobema or Meehnl his
adiersany * U.S. v Asl 3 U.3.200.312 (1972) ,wh ethea ™ fornma)
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OR informal,in conet ok out" 1.3 v WADE 388 U.5.218, 2126 (196D,

in Mad 2018 pehitionen end Aan atvidle v 4 Collvnt Stone
matazing. Rbout & Texas Politicvn faant A sexual nbuse pllesntion,
Hhe Polikician Aoneed 1o o Plan cdenl ofed of Pendinl tuilY 6 lnoun
to & ehild with n five Yea® Prdbonted sendence betnuse o digd net
LeQuie tYhe Politiuan Yo rMetisdel As m sex offender. This nehde
wWas n tontlete conttadiction to +he Yebnl advice hold k Peddionee
by Moone in Apeil 2004.1n 2018, Pelikioncs Knowledse of Yhe 1AW
had not chanted (due +o hinited Actess to Hich Secvnid Priscnens,
Pehblonen has been housed in Adwvin. Secnebntion Hith SecunidY sinte
2010) Pehhonel sPent Mo mnonths nesuesting law matetial wakl
lotnhint the cotnech s¥mue ‘hat tenfremed Mooic hrd i'n Fact hed
to ME in APl 2ood Abeut Hhe setun) offender nebistentron me-
duiflement. Petitianel inmediately scueht out +o Yeran Whene and
how Yo file An AfPen). In +his Protess velihionee Afscovened EveRy-
thine Moone had said | dida?t say . didet do  was B viclahén
of the Tundmmentn) PrURCIPAlS 2etabished 1H the Dkth Ameno)-
meant, Mecae hird n dul to tatey out basic Aubies  cemmunitnte
substantial tonsthaenal 1aws ma rightys ., defend Pelibonsn with
2enl Aad lovaiW and do Advoenie Peliloneds wnotente at Yin),

In establishinG the Antitenromisv and ETFeetive Death Ponaldy At
oF 198L (PEDPA) Lontness exllicN 1ald owt Pnfee () vt uwstmnces
whith Yhe statne of limithkons wWeuld beawn do Tun Ae the
dete on wWhith the Prisonens Tudbnet becave final. Felder .
Johnson 204 34 L8, 172 (6¢h G. 2002 sex 88 2244 (DYWL B
Goverment iPedmnart § 55 2294(D INIO new ich Mmade fetoachis
83 2294 (DD (D Frctunl 7eed iente disesdeny - When Longress est-
Ablished AEDPA ¥ did so without losint <icht of Yhe fact Fhat
the Witit oF hrbeas totPus PIRYs n vital ole T ProYeching foast-
vhubiona) @ithts . 1acK «v. MeDaniel 524 U.8. 412,483 (2000) .14 Atd
net seel to entd eNeny Possible delav At Al o). ld. Lontness
has ensuned Yhit Yhe covat howse dectts will not shut on
these PRisenets who thouth no Fault o YarK ofF dilitence
oF Yhem own, Failed to meet Yhe inikial dendline. Millen V.
Mang 141 F£3a 976,377 (104 Lt 189 8. Disvtissal of o Fizst fedennl
habens Pedition is A PattiulAR S =ious vater. These €xteptrans
MaKe the. weit available to nddaess lated ARisine C\Tlunsiances
without these Eiteptions 1 R Pekkaner tould MapPROPRTA elY
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be denied the proYeckions oF the Loear WRIT enditeM misKiné 1 nsuny
to An MOt indetest 1n human Vibeaty. see Lonehna v. Thomas |
517 US.314 itk 8.64.1293,1299 [1980) : see adso EX_Pakre VERCeR & WaLL
85,46 .19 L.&d. 3220189 [The Wit “has been o8 eenfuties esheeved
the best mod enlY sufficient defense of Persenal flgedem ). (F Mraht
be adnified Pmt Yhee would be o sYon ter Presumebon Ta favor
of deerdinG Yhe verds oF A Fritst-rime petihon thae R A Suce-
€ssive Pelihon. Lonchat 5\ U.5.e (30b.The veri nalute of the waiX
demads Hthat t be rdmmisteacd with the midiakive ad Fled By
€sentinl Yv tnsunne Yhat Miscraflinee ofF gustice within its rReach
?&6 sunfaced and tomeched.see Hea's v. Nelson 384 U.8.286,24)
19L9) | »
The USD.E. did not libernly tonsteue $22047NHNIR) should
PPN kK Pelihonens cltumsiances And cwnse . Seahvan 2294(H(D
[B) 1s fetused on AoVerMent Coanduck (Ackiom M viclatien oF the
consXitukion on Vaws of the Unied Shetes . Weed v.99cnceq 87
.34 1, b(Isk 8. 2o07). An mdNidual whe Prsses dhe elidibaiy
neumeMents fot AdMission -k the Tevas St Bak 1s Aan Acen)
of the State. Moote Whs An AGent of the State And by his Aol
wmPeded Pehhvneas effoats b HneN fie. The woad “tmpediment”
i9 not defined in Yhé stptue itselfiner is i+ self-elucidahng .
Moorte v. Bartaehia 470 .54 Sod ., 50k [Trh L . 200D MWhene # State
obYains A einina) Convickion tw A YUA) in Which the Attused 1s
derawved of the effechkne AssisBARAce of tounse) 1 the“shete .« o
uneonstitulena\lY devanes the defndanY of his \ibendy " fuilen
496 1.5.335.33L.342.100 $.04. 1708 . 170 .15 (1880). The Qefendant
s thus”in tustody in violation ofF 4he torstitution ¥ 28 W.S .6
32254 ( and Fedetnl touat have hrbeas suffsdiction ovet WS Ham.
ld. The Siith Amedment mandates that the Stote bear the Tisk &
constihaionnllf deficient assishhnce «f Lounsel. KivMel man 178 U.S.
565,379 (198L); Munfay v. C@fien 477 U.SHTR,HBR, DL S.LY. Ab29,
AL960(198L). The tount Tn LolEMAR v. Thomeson Sot 14,9122 750
(199 D) witehe thruse Fol A PRotedun)l defmly exisy whene |
“*soMethint «¥eina Yo the Pelitione®, sodethint thar fantet be
Faiacld Adtibuled to him... inreded [(his) effomts 4 tonrlY wWith
the states Protedunl nule  14.2753. 1 i3 not Yhe Lravidy of Yhe w-
oRneVs ertor Hiatr mattens, buy that it donshihutes A vidakon oF
Petionens 16 4o Lounsel i se thit the et Must be s AS B

Ob




Exbeennl factor . i.e..” inPuted do the stnke” (d.2752. A showine thar
the FActunal o leanl basis for & Clam was not flensonably AVALl -
Able t& PetiFionet, ok that sove intexFerence by oFFicinls Made ton -
PlinncE imPRAckabE Would tonstute eAuse under Hhis shaadard .
se LD v. Rose Y62 U.S.1,4.10¢ 5.6+ 290) . 2909(1984)  Munstay 477
U.3.c48B.ln aPProeinte cAses “the Supfieve Lount has.said “ANE
Princivles. of corit? md Finalil P Infoan the tonrePts of CAuse
amd Plesudice ¥ Must Vidd to the iNPestive of toiflechnl A fandA-
Menda) unsust merzeantion " ld.c 495! Lolennn 50l Us.0 1508
(quctint Endle v.1saae 450 U.5.107 125 (1982)).

The U.SD.C. detenmines in its ofiden thit Pedibonent Shw’cl have
Knewn $hat Meore had Plavided ennonesus leanl advice or
Pt Petifione@ could have ohstovened this e v 2004 oo nt the
Al (h 2005 . thus thats where the Mactunl Predicate® bet an o
run. The U.SD.C towd net have GNen Perdiones ¢lam A libenal
flersonable EAdin 6. Pellionel uncuivoenmiy flehed on weny-
Hhinet Moenz said . how does raY humnaa bene diseovent A hE
if they belive that e & be the Absolude 4uth.The US.D.C.
Seems Y5 imelv +hat relidicne@ yWentenmN sat on this tonst.tam
P vYerrs slowlY Bathen G wNenY <P of evidence. That is
netY enlV. an undenlistic conclusian .but an Absurd \/me)vepken.
When Pehidionct tend the antive . Pelibioner has followed Hhe
rotedunes wn Fhns mn AfPen] in 3mte Aadl fedenn co.urr\
Al withowt » lawYen nad all within the one-Neag hﬁc&df&
Pebbione. With the aoflitable extelXons of §SAAWNNIN(R),
Ad (D). (D Ffollowont Lonttess m¥ent . the “Couse’ anol ~Paesudice’
PO & . EQuity n the indenest of Jusdree, beme arelizd to Peti-
+onefts writ of habeas corfuls.

ln Flerming v. Evans 481 £34 1248 (104 6. 2007 the cound rl\:c.oénl‘LCA
“hhe date on whith Fhe Tackunl PRedicate tould have been discovarsd
thaouth Yhe exentise of due drirCence " §2244 (D) weuld he the
day on whith defendmt coude) bave BR<onably discoveasd +the vida-
Yion. In WS v. Denny (94 £ 24 185 (10 1. 2012) the pount nEcDBrzed

that 8 225500(WD mnd §.2244 (NDID) Aae sincliae , hese Pavisiens
Ae pn eXamble oF what nie called “distoveay nules” o delading
the accnual oF A bAuse oF ackion. ¥ is ieneevnnt Whahat that
informnation has tome fo the clefendmts atention bY seendie i oL
Aiicente  Nen extepdona) diliGence .10 2 180, The exereise of
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Reasonable diliente 15 a0 onGoinG Process wWhat 55 flesuined ak
And PArkealng bne dePends on what one has notice oF At that
hireld . e 90 1o e DAILLA ABB F2d 119 (5 Cin. 2012 the coutt
exPlained #s intertetntion of 523 (HIDNID # held that this Menns
the dnate A Pekitionel is on notite of facks which wowd ot
A Clin Nk the date on whith the Pebibionef has tn his Possesaion
evidence K supPort his 2laim” ln e Yount 789 £24518.,528 [ B4,
Lit. 2018 (s ame) 1n Tehnsen v. 1S BA¢ DS 285,515,175 S.4. 167)
1584 (2003) . Tushre Kenncdd with whevt Juskie Stevens Sustice
Strlia md Tustice binsbete roin . elissenbinl . la distussing, ZRUS.L.
532255 L) . Justine KennedY wWilcre NN MY View X is well Within
he flenv of Tensonible statuteey constnuedion 15 a0y Yre team
“Aiseeven® Yo An oden \(ﬁcn'hnr. R Lonvicen .the otdimaey Meal-
0@ of the team” diseovery | APk ai),is " Yhe act, Prowess, o An -
sthnee of 2ninink Know\eét-.e of asceadninink H\e \:.i\s’tmce ot
soMethinh Prieviou 1Y unXnown ot umetotnzed *)d. 1n Utiie v.
Ahenifsen 337 U.S.163070 (194D a 4ottt aim act of a strtue of
limirations Lunden the fed EnP. Liabildd Aet . the touet whs e -
luctmt o chrtee URic wWith 4he “unfinown mad inhefentlY LN -
Knowable " mol hedd Hht becruse ofF his *biameless {Gnoance “

oF the Fack oF his inTuay his cdain did net Acenfe undil his
Cdrensed manifested NodFid . 1a Wins v 1.8, 295 £34 18bL(74 Ci.
2000) the Loutt found that the dishrict tcuet dnented $ 2925 ()

As iF i} was a basis for “EX¥endint Yhe Yinikakinns Pennd’ after
Wins CondicHen becane final «The Adigksct couvet intetereled 4he
sethon ms 3F ik Provided A BLound oz dollint of the liMintion Pemnd,
thel Yhan as definint the Hime wWhen the himidadions Peaied
beGin el 2189, Bee. $ 2455 (D [ Like $2204(DDIDN1s nor & do)iné
Plovision Hh evtends the lencedh oF the bvnilable Bl Hine bY
eWludint cerdain Petivds Hat Post-date Yhe <met oF the Widr -
dons tletk Fion the Caleulrdion ofF hew nuch hime has mun ather,
H esets the linitation PEfiods bedmnint Ane Moving i+ Som
e Hire when the tonvittion heltame Fmal, see 92255 (D [5224Y
(DM, % the JaNen dne on whith4he Pat¥iculag Clan Ateaued.
see plse Suith v. MeBinnis 208 F3d 1%.\5 (24 Lk Zoo5) LNeDPA Yakes
into tonsi degativn CiZlumstpnces such As the oX{stoverY oF new
feks « that teset the dnhue oF 1ivikatons 322940 Ad .V 7!
Kenni@an v U.S. 131 €.5ure. 34980 (U.3.D.6 . Esk disk. N.L.3Div. 201D samd.
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AEDPA's olntue of limtnations defense .. .15 net surisdichonal
Ray v. McDoncuth 547 U.8. 198.205.213 (2ool) . it is subTect +o A
aebuttable PRESUMpHON ind faveR of equidabe 4olline. [Rwid v. Detart-
dent of Veterans Affaie N98 uU.9. 83.85 (i940). That PacoumPiion stt-
encth 1s Renforted by +he fact thal €% itable TaivaPles have
tnadikionall Governed substantiNe haboas law . Muref v. Biees 552
U.%. 74 (2008).The" AeDPA statue “does net set forth nn inflexibule
rule feuininG disvissal whenever ' s elock has nun ' Hellandl
V. Flonida 560 U.S. b3l LYS [2010): [ duakné _DaY BUT LS. 20 R).

In Nelland i minde clenr thet covrtse Must be flevibe and eleecise
Fhan caudable PoweRs on A LAse-WY-ensE basie Tnstoad oF Bimdl
followintg “Mechanical rules’. 1d.6 b50: (aushne Holmbers y. Am -
breewy 327 U.8.2392.235 (199L). A tount is net TAELORRALIY.
bound Yo follaw 7Ast Pnctedent When dloing se wisulo PaevNert

W+ Faom “Atconding All the Aelefr netessnaY h tonlect ...
Pam¥iculat InTustices “1d.(auctin e Haze)-Atas Blass Co. . v. Harted
Evoire Ca., 329 U.8. 238,248 (1949, mindful “4hetr sveefic ceum -
stances , often haad 4o PREAIA Tn AAVAnCE, tould wintrnat Srecia)
Henttiet in An APPRoPinte tase . Helland 560 U.8.b3). 130 8.4t
2549,25L3 ., Holland netobmzed that o Pelitionen 15 entited
o esuiteble bolling if he shows that he has been Pugsuming
his richts dilieenty and that same exttacechimany citeum-
shnntes stoed in his way and Prevented hvdv Flink.18. The
diVicente nMeOumined For equitable dslling PutPose 4 “wensanabe
dilitence ¥ ser LontHAZ v. Thownas 517 U.8.2i4,22L [138L) . not
“mavimum fensible diliGente”. (Quockint Moore v. Knicht 28 .24
34L, 4490 (cn7 2004): Aatea V. U.8.29\ £.24 708,112 (1) Gz 2002,
Equithble Fellink is wePortiate when a dfendeot unhiely Tiles
becruse of edtrondina®™ ORCuMstCes that Pne boih beyend
his conttel nand unnaveoidable Exen with dilibente. sce ITwWin 498
U.s. 29,8L .\ 5.64.453. 458 [i880).The Yteaw " exinnond vaey  nefens
not e the uniSueness of B PArkY eabumstAntes | but Tather to
the sevenity of Yhe obhstaele iMeeding omehianee with A Linid-
Arion Peed. HAnber v.Ertole LYR F.24 132037 (24 L. ZoWD)
Habens Contus allows counts “4o cut Yraocuth baemiens of foam and
frocedud MAzes © to effectunte the waits ulbivinte Purrese: anfe-
Guatding individual freedom mtanist lAwless state netion Aad
EnsuinG “that viCangIACes oF guskice .. tte sutfaced And
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Coneeted V' (duehine Pangis v. Nelson 294 1.3 286, 281 (18L49). Tustce
Haed A. Blackuun . wiihinG A concuvinin wfimon in SawNen V.
Whitley 505 U5, 233,12 5. 2514 [1992D) wirtote By +heé Hraditronal
undevstPnd@mé of habeas tonrus . A “fundpmentnl Miscreninte
oF usHE “ otbuts whensvern n tonvickom ol Sentence is ==cuted
in violation of A Federm consthubiona) i V\d.e 357 .17 Sk
2538 . The coulty woud do wdl b heed Tuskie Huto L. @acks
Admonition ! N 1k is neder 4o lake 1o tauts ' hnbeas Coarus
Plotsedinb s to looal stvaicht Yhdomeh Procedunl scteens ia
onder te Paetent Forfeirune of Vife ok libend n faenant
defvanie oF the tonstihutioan.lid.

I Yhede (s AnY ditey conflict bebween the stete wle and
the nichrs cuananteed BY the fedeas) LonaFulon . Yhe )atec
Must Prevail. sce UBLS v. Fainmad, 399 .24 179,084 (A L.
2005, “This Conskitutricn. end Hne Lows of the United Siekes
whith <hnll be Mde in Punsumnte thenesf’ and al\ “Treaties
MAde, ®& which shall be made, unden the Authorid of +he
United htes shall be the Suffeme Law of the laand ¢ aad the
Judees Tn wNeay Nae sha\l be bound Pheneby m*/’rhmé N
Hhe Construdion or Laws of pod Smie Yo the Cmi-ﬂan:l noYt -
wivhskanding . U.8. Const. Anr. V1. ¢1.2 ) s Also Ml uloeh
v Mantladd 4 Whemt. 31k 11 1.5, 31k M2k dl LeA. 574 (219D,

CONCLUSION

T.CPALLOS SANTANA R. C:mz'mAg Res?ectlY Plends,
Mat s coudd. should Grant his PeXihon fer waid . oF
teonnay .

ﬂes.?t—‘_(:\’(u\\\( Jubmi teel,
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