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QUESTION(S) PRESENTED

• Tie lower federal and state courts unreasonably applied 
tiis Court's ioldings finding tiat Hart was sot da?ted affective 
assistance of counsel regarding a? Involuntary confession claia 
committed by detectives witi a doc5seated history of 
incoBStltitiofial practices i> obtaining false confessions (and 
newly presented evidence demonstrating same) 1 jstifyi’ng 
certiorari by tiis Cojrt*

1

(pgs. 9-13)

2. Did tie lower co;rts (federal and state) inreasonably 
apply tits-Court's loldiags- in finding tiat Hart was sot denied 
iis substantive Slxti (5ti) and Fojrteeatl (14ti) U.S.C.&. rigits 
to retained counsel of cidles pjrs;ant to tiis Court's lolding 
implicating, inter alia, United States v. Gonzalez-Lopez# 125 
S. Ct. 2557 (2005) a?d ineffective assistance of cojssel 1ader 
tie material facts of tie claim demonstrating a strictjrai error 
in tie state co^rfe. trial proceedings -justifying certiorari?

(pgs. 13-21 >

3• Wietier tils Co;rt sio;ld grant certiorari to enter 
a clear lolding in a labeas corpus case to decide wietier a 
petitioner is legally entitled to iava tie federal courts mandate' 
tie state to prodjca all tiat transpired In tie state co;rt 
proceedings for purposes of federal review consistent witi R;les 
Governing 2254 cases, Rile 5(c), wiere a labeas petitioner las 
raised substantive claims of ineffective, assistance of counsel 
in failing to review relevant transcriptions of trial proceedings

<!

(pgs. 22-34)

4. Wietier tie lower court’s lava so far departed from tie 
accepted a ad' ns;al cojrse of 1;dlcial proceedings as to call 
for a? , exercise of til's Court’s supervisory power and/or lava 
decided an important federal question In a way tiat conflicts 
witi relevant decisions of tils Cojrfe regarding Hart's denial 
of iis Slxti \mendmegt rig it to a Speedy -Trla l

(pgs. 34-40)
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:
if\b 
it—toThe opinion of the United States court of appeals appears at Appendix 

the petition and is

[ ] reported at
[ ] has been designated for publication but is not yet reported; or, 
M is unpublished.

or

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at
[ ] has been designated for publication but is not yet reported; or 
^ is unpublished.

[ ] For cases from state courts:

J or

[ ] reported at
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

or

[ ] reported at
[ ] has been designated for publication but is not yet reported; or. 
[ ] is unpublished.

.; or

1



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was QlQj AO _____________

[ ] No petition for rehearing was timely filed in my case.

A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: 3T 3^^ and a C0Py of the
Order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including_________
in Application No. A

(date)(date) on

The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).

[ ] For cases from state courts:

la-oi-nThe date on which the highest state court decided my case was 
A copy of that decision appears at Appendix ^ ^

[ ] A timely petition for rehearing was thereafter denied on the following date: 
_____________________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) on (date) into and including 

Application No.. A

The jurisdiction of the Court is invoked under 28 U.S.C. § 1257(a).

x



CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

Tie Sixti U.S.C.A. guarantees tiat "Tn all criminal prosecjtions, 
tie accused stall enjoy tie rig it to e speedy and pibllc trial, 
by a a impartial 1;ry of tie state and district wiarein tie stall 
tave bee? committed* wild district siall leva bee? previously 
ascertained by lew, ajito be informed of tie ?at;ra and cajse 
of tie accusations; to be confronted wltt tie witnesses against 
lim; to lava eompjlsory process for obtaining witnesses in tis 
favor, and to tave tie Assistance of Counsel for its 
defence. "
Tie Fo;rteenti U.S.C.A. Faction 1 [Citizens of tie United States! 
states "All persons born or naturalized In tie United states, 
end s;bjacfc to tie jurisdiction tiereof, are citizens of tie 
United States end of tie state wiereln tiay reside. Uo state 
siall make or enforce a?y law wilci sietl abridge tie privileges 
or immunities of tie citizens of tie United States; nor siall 
any State deprive any person life, liberty, or property, wi'tlo^t 
dje process of law; nor deny to any person witlin Its 
jurisdiction tie aq;al protection of tie laws."
2254, State Custody; remedies in Federal Co;rt

passim

passim

{d) A? application for a writ of labees corpus siall not 
be granted witi respect to any claim tiat was adjudicated on 
tie merits of tie State co^rt jnless tie adjudication of tie 
claim —

(1) resulted in a decision tiat was contrary to, or involved 
a? ^reasonably application of, clearly establisied Federal 
law, as determined by tie Supreme Cojrt of tie United States;
or

(2) res;lted is s decision tiat was based on sn jnreesonable 
determination of tie facts i> ligit of tie evidence presented

passimt| tie State co;rt proceeding

5>



ST^TSMTSHT OF THH CASH

0» April 2$, 2012, after s iury trial is Piiladelpiia 

County, Pennsylvania Tyrelt. Hart ("Hart11 or 

cos dieted of first-degree murder, tiird-degree murder of as 

unbors clild, csrryiag a firearm witiout a license, and 

possessing instruments of crime (see ’Vppaadlx "F” at pgs. 3- 

1-41. Hart was sentenced to life imprisonment witiout parole 

for tie first-degree murder conviction asd a concurrent term 

of 20-40 years1 imprisonment for tie murder of as ushers clild 

conviction. 0d April 13, 2012, Hart file a timely sotice of 

appeal witi tie Pennsylvania Superior Court, o'e tiet cousseled 

appeal Hart coussel argued tiat lis constitutional rigits to

"Petitioner"> was

a fair trial were violated wies le was sot represented by tie

rigit to retailed counsel ofsttorsey of lis eioice (i.e 

cioice) asd wiea ie was denied a continuance in order to be

• i

20 Urepresented by tie attorney of lis cioosiag. Os January H,

Hart also file a notion' for remand for as evidentiary leering,
false coafessios sadarguing fiat tie detectives coerced a 

attsc lisg a newspaper article stating tiat tie lomicide

detectives iavolvad is tils case lad a recently discovered 

listory of coercisg coafessios from otier criminal

suspects/defaadaats. Os Merci 21, 201.4, tie.Superior Court denied 

tie claim, deaied Hart's pro sa motion to remand for a a 

evidentiary leariag, aad affirmed tie judgment of sentence.

Hart did not seek review witi tie Pennsylvania Supreme Court.

Oa July 13, 2014, Hart file a timely pro se petition for

4



collateral review under Pennsylvania's Post Conviction belief 

4ct C'PCRVM, 42 Pe.C.S. subsections 9 541-QS4-5. Counsel was 

appointed but subsequently .filed a f*Bo-meritn letter sad moved 

to withdrew. Tie PCRA Court, oa November 1% 2015, granted 

counsel's petitioa to witldraw sad "ao-merit' letter. Hart 

proceeded pro sa raising tie followiag issues for review to 

tie Superior Court: (11 trial counsel was ineffective in faillag 

to raise a meritorious speedy trial motion pursue at to 

Pennsylvania Rule of Criminal Procedure 500} (2) direct appeal 

couasal was iaeffactive for faillag to argue for a remaad based 

oa after-discovered evidence related to so iavoluatary concession 

claim; (31 direct appeal couasal was ineffective for faillag 

to properly argue Hart's claim tiat ie was daa led ils rug it 

to retaiaad couasel of cioice; (41 trial couasal was iaeffective 

ia failiag to foilowiag-tirougi oa a requested mistrial due

prejudicial prosecutorial miscoaduct and direct appeal couasal 

ineffective regarding-til's claim; (51 direct appeal couasel 

1aeffective ia failing to ensure tie jury selection process 

traascribad a»d failiag to even review relevant trial court 

proceeding; and (5) tie PCRA court erred ia failiag to conduct 

ea evidentiary leariag. On December 1, 2017 tie Superior Court 

affirmed dismissal of Hart's PCR\. Hart did not seek review

to

was

was

was

witi tie Pennsylvania Supreme Court but filed a timely federal 

petition witi memorandum of law and exiibits ia 

aad preseated ia terms tiat could not be misunderstood:
1-4) •

labaas corpus

support
I. Jurisdiction aad standard of review (memo. pgs.

S



IX. Petitioner Hart las exiausted lis state court remedies (memo
pgs- 4-7);

III* Factual and procedural: ilstory of tie case end of tie claims 
preseated to tie state court demonstrating Hart’s denial of 
lis federal constitutional rigits under tie -Slxtl and Fourteenti 
Amendments (memo pgs. 5-15);

IV. Tie applicability of Martinez v. Hyaa, 132 S. Ct. -1 j*!9,!?!?!?' 
a ad Trevino V. Tialer, 133 Ct. 1911, 135 Sd. 2 104* (2013) 
wiere court-appointed counsel unreasonably filed a no-merit 
letter prejudicing development of tie federal based claims (memo 

15-17);pgs.
V. Claims raised oa Hart's first federal iabeas corpus petition 
for adjudication of tie merits tiat were fairly presented to 
tie state courts (memo pg. 17);

1. Tie state courts’ uareasoaably and prejudically found Hart 
was not denied effective assistance of counsel regarding an 
involuntary confession claim committed by detectives witl a 
documented ilstory of unconstitutional practices in obtaining 
false confessions justifying invocation and granting tie writ 
and/or an evidentiary leering wiere tie state courts would not 
permit expansion nor development of tie record (memo pgs. 1 - 
34);
2. Tie state courts unreasonably laid Hart was not denied lis 
substantive Sixti (6tD and Fourteenti (I4ti) U.s.C.A. 
to retained counsel of cioice pursuant to. and consistent witi 
United States v. Gonzalez-f.opez, 126 s. Ct. 2557 (200t) and 
ineffective assistance of counsel under tie material facts of 
tie claim (pgs* 35-42);
3. Tie state courts unreasonably applied tie objective of Berber 
*. n.ifrad States. 2*5 rj.s.,'79, 55 .<?. Ct. (1535) 3»d its
proge*y is fi«di«g tiat petitidaer was not denied petitioaers 
substa ative Rixti (5ti> 5T.5.C.H. rlgit at trial and on 'airaft 
appeal for failure of counsel to follow-tirougi on a requested 
mistrial due to preiudicial prosecutorial misconduct utilized 
to deprive petitioner of a fair trial (memo pgs. 42-45);

4. Tie state courts' finding tiat Hart was not denied its sixti 
(6ti) 0.S.C.A. rig it to effective assistance of counsel on direct 
appeal and initial-review PCRA counsel was not ineffective in 
failing to lave transcribed; and review tie voir dire transcripts 
can be adjudicated on tie merits consistent witi Martlne v%

Ct* 1309 (2012) and Trevino v. Tieier, 133 S. ct.
1911 (2013) (memo pgs. 4*^59);

132 S.Rvan#

6



5. Tie state court's finding Hart was not denied lis Stxtv (5ti> 
and Fourteentl (14ti) U.S.G.a. ri'git to effective assistance 
of counsel during pre-trial, direct appeal and collateral review 
proceedings on all prior counsels1 failure to submit a 
meritorious Speedy Trial claim is (was) contrary sad .unreasonable 
applications of clearly, astablisied federal law and loldings 
warranting tie granting of'tie writ (memo pgs. 50-95);

V* Consistent witi rules governing 25 U.S.C. subsection 2254 
Hart requests tlis Court to permit discovery, expansion 

Of tie record and an evidentiary learing respectively (memo 
pgsi

VI. In compliance witi Ru le 5 Governing 2*. U.s.C. subsection 
2254 Cases Hart requests an order entered by tie court tiat 
Respondents Answer witi all exiibits be served upon Hart for 
competent and tiorougi presentation of lis substantive based 
claims (memo pgs. 95-100);

VII. Conclusion and Relief Requested (memo pg* 100).

Tie District Couft'for tie Pastern District of Pennsylvania

referred tie matter to United States Magistrate Judge Marilyn 

Heffley for a Report and Recommendation ("R^R"). Tie December 

29, 2021 tie R*R was issued, recommending denial of tie petition 

A copy of tils RVR is attacied as appendix _"P” (25 pages). Hart 

filed timely objections tiat are attacied as appendix (12

pages). Tie District Court adopted Judge Heffley's R^R sad denied 

also a Certificate of appealability ("COa'M and attacied as 

Appendix "p" (13 pages). Hart filed a timely notice of appeal 

to tie United States Court1 of appeals for tie Tiird Circuit

cases

95-95);

• .i

and awaited notification wies lis coa was due. However, for
received notice wien itsreasons unknown to Hart, le never 

Application for a Certificate*of appealability was due to be

July 14, 2022 a panel construed Hart's timelyfiled. However, on 

notice of appeal as a request for a certificate of appealability 

and denied tie appeal (see appendix "B", A pages)* Wien Hart

7



received tie July 14, 2023 denial of its cm Hart timely 

submitted s« "Application for Panel Reieerieg and Reiearing 

by tie Court Fn Banc" wiici is afctacied as append lx _”C" (15 

pages). Tris releva at applicatioa was presented ia tie following 

terms:

I* Statement of Materiel Facts (pg. 1);

II. A Certificate of Appealability is Warranted (pgs. 1-3);

III. Factual and Procedural History (pgs* 3-5);

IV* Substantial Reasons and ^rounds for-Panel Reieari'ng and 
Reiearing by tie Court Fa Banc (pgs. 5-15);

V. Newly Discovered Material Facts Furtier Demonstrating Herts1 
involuntary Confession Implicating Police Abuse/Misconduct 
(pgs* 15-15).

VII. Conclusion and Relief Requested (pg* 15).

On September 27, 2022 tie Halted States Court of Appeals 

denied MSur Petition for Reiearing" wild Is attecied as Appendix 

”V* (2 pages). Hart submits tils timely petition presenting 

claims involving important 'federal questions tist tie' lower 

courts decided in a way tist conflicts witi relevant decisions 

of tiis Court tiet warrants relief from tie -Judgment.

8



HENSONS FOW: SRVrTTflS TH3 PTSTTTtOH
• * % .>», (*

1. Tie lower federal andfistate courts u (treasonably applied 
tils Court*s loldings finding tiat Hart was not denied effective 
assistance of counsel regarding as involuntary confession clciTi 
committed by detectives witi a documented listory of 
u pconstitutlonal practices':';!® obtaining false confessions fano 
newly presented evidence, demonstrating same) luscifying 
certiorari by tiis Court v

esfcshlisied constituttoasl factIt is beyond cavil and as
cri.nlsally accused defendant is deprived of due process

conviction is founded, in wide or in part,
tiat a

of law if lis or ler
involuntary confession* H.?.

Hen no, 373 g.H* 359 (195*); sea
1, 373 *V.7d 3 4 5 (1377); gojimonwea It l -ex raj*.

V, XTV. 

also CommonwaaItl
Co n st• Amends.upon an

Jackson v.

475 Pa*Perry,
171 , 720 \<7 5?3 (1357). Tie 

confession constitutes reversible arr-oir
Gaito v. Msronev, 42? Pa.

introduction of suci a
is otierwlse sufficient evidence to support tie

271, 332 A.?d
eve? if tiers 

conviction. CommaawaaItl vj HalIowa11, 4 *4 Pa.

327 (1371 )* Tie ultimata test remains tist wild ias been tie 

astablisiad test In ^glo-^marlca n courts for 200only clearly
; tie test of voluntariness. Ts tie confession tie product 

of an essentially free and unconstrained cioice of its maker?

If it'is, if ie las willed to confess, It aay be used against

years

lim. If it is not, if lis will las been overborne, and its
self-determination critically impaired, tie use

Poaers v. Picimond, 3*3
capacity for
of lis confession offends due process.
0*s# 534 (1 951). Tie line of distinction is tiat at wilci

self-direction is lost and compulsion, of wiatevargoverning 

nature or lowever 

confession. Columba v. Connecticut, 357 H.H.

infused, propels or lalps to propel tie
553, at 50? (1351>.

0

I



walker, 470 Pa. 5?4, 359 A,2d 1394
' >

(1977). In ddter.nlrleg volt atariress, tie court must consider 

and evaluate tie totality of tie circumstasees attending tie 

confession. Tits includes, tie duration, and tie metlods of 

interrogation; tie conditions of detention# tie manifest attitude 

of tie police toward tie defendant, tie defendant's piysical 

and psyclological state and all otier conditions present v/iici 

inay serve to drain ones powers of resistance to suggestion and 

underline lis self-determination. Tie burden rests witi tie 

State to slow voluntariness of a confession by a preponderance 

of tie evidence. Lego v. Twomev, 404 B.B.

See also CommonweaIti v

477 (1972);

Commonwaalti v, Moore, 4S4 Pa. 397# 311 A.2d 5.39 (1973). In 

Commonweait 1 ax rai, Butler v. Bundle, 206 A.2 2*3 (Pa. 1965) 

tie Pennsylvania Suprana.Court reversed end remanded tie record 

for an evidentiary leering on wietier tiat Appellant's confession 

laid to lave been voluntary given and, if not, and tie 

confession was found to lave been given involuntarily tiee tie 

pleas court as directed to grant a new trial,

Pennsylvania Supreme Court noted in Pu/idle tist "Wien liberty 

is denied witiout constitutional assurances of due process of 

law, tie conviction may pot be permitted to stand," Id. 206 

A.2d at 2*7-293, 415 Pa. at 3?°-331 , Tie appellant in Sutler 

asserted tist le was beaten end coerced into giving an 

involuntary confession. Tils was Hart's exact factual and legal 

circumstances and pleadings presented to tie lower federal and 

state courts. Tie Butler Court noted tie strain on tie lower

was

Tiecommon

10



courts in loldiag tiase evidentiary leariags but also noted 

tie overriding coastitutidasl concerns tiat wien liberty is 

denied wlfciout constitutional assurances of due process of law# 

tie conviction is not permitted to stand. Sutler, supra. \s 

tiis Court laid in lego# '404 H.S. 

of tireliable confessions is aot purpose tiat voluntariness 

leariag is designed to serve; sole issue ia suci tearing is 

wiefeier confession was coerced aad tiere nay be ao inquiry Into 

wietiar confession is true or false and 1udga must igaore 

implications of reliability ia facts relative to coercioa aad 

siut from ii3 mind any internal evidence of autienticity tiat 

confession itself may bear/1 Id. Tiis is because "use of a 

coerced confession# wietiar true or false, is forbidden because 

tie matiod used to extract' tiem offends constitutional 

principles.” Id. *te presented in Hart’s pro se 

filings it was demonstrated Hart presented, inter alia, a 

Notarized Affidavit. Detective James Pitts C’Pitts’M did aot

477, at 435-499 "Exclusion

state aad federal

warnings agsiast self-iacrimiaatioa as required 

i94 g.q. 495 (1955) until 4FT5P Pitts
provide tie 

in Miranda v. Arizona# 

lad obtained an involuntary confession wiere sucl deceit was 

Commoaweaiti v. Hilaad., 450 Pa. 555#contrary to law, S.g.#
(1979) (reversing conviction because confession 

slould lave been suppressed, as it was involuntary based upon 

tie totality of tie surrounding circumstances# tie confession 

tie result of psyciological coercion). Tils issue wa3

addressed for axiaustion purposes to fells Court.

301 *.2d 551

was

presented a a

11
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Hart exiausted lis state amd federal claim by presenting tils 

i* tis pro se state and federal submissions. Tils claim was 

presented on Hart's timely filed state postconviction petition 

a ad Hart's pro se federal labeas corpus petition under 25 TT.R.C* 

subsection 2254. Sea Hart's/pro se labeas corpus memorandum 

of law at pgs. 1 P-25; see-'also Appendix "C" to tils petition 

sub judice at pgs. 15-15 .{.!7ewly Discovered Material Facts Furtier 

Demonstrating Hart's Involuntary Confession implicating Police 

Abuse/Misconduct); Appendix "D" District Court's memorandum 

opinion at pgs. 5-7); Appendix
Magistrates Report and Recommendation at pgs* 1-7); Appendix,

"Fw Magistrates Report and Recommendation at pgs*

”G" Superior Court of Pen.nsylva nia Opinio? at pgs. 

is clear tie lower federal and state courts 

contrary to tiis Court's ioldings implicating Involuntary 

confessions. Hart clearly and convincingly demonstrated, wit! 

competent evidence, a documented listary of Piiladelpiia Police 

Detectives misconduct in obtaining false confessions utilized 

to deprive criminally accused Citizens of due process of law 

in violation of tie Fourteanti Amendment. It was also competently 

demonstrated tiet Hart received ineffective assistance of trial 

and direct appeal counsel .on tils claim as demonstrated in tie 

filings in tiis petition. Tie lower state and federal

"E" Hart's Objections to

7-141; Appendix

11-17). It

entered decisions

pro se
courts slouId not be upield in tiis case under tie particular

of tils claim and additional newly presented prime facie 

evidence implicated in tie important constitutional claim.
facts

12



Boti Piiladelpiia Pollca;’Detectives, Jamas mitts' and OiMsrr 

Jaakiis ("Jenkins"* were recently "accused, ciarged, convicted 

sid/or disciplied" (sea Appendix "Cl at pgs. 15-15 Hart's 

Application for Panel Reiearing and Raiaaring by tie Court 

Ea Banc Pursuant to Pad. R;; App. P. 3S(b>r?)H regarding clarges

involving coerced confessions by tiese detectives tict was
. : * / •

utilized to convict criminally accused defendant's including# 

but not limited to, clarges of perjury* Tils was presented in.

addition to tie relevant facts and axithits tist ware

memorandum of law. Tiisdemonstrated in Hart's labeas corpus 

Court siould consider also an evidealary leering be conducted

regarding tiis claim.
2. Did tie lower courts (federal and state* unreasonably 

apply tils Court's loldings in finding tiet Hart was not denied 
lis substantive Si'xtl (5ti* and Pourteaafei (l^ti* D.R.C.A. rigits 
to retained counsel of cioi'ca pursuant to tiis Court s lolding 
implicating, inter alia, Patted States v. ..PQ3mzal&z-*Tf>B*&,
S# Ct. 2557 (7005* and ineffective assistance of counsel uc-ar 
tie material facts of tie. claim demonstrating a structural error 

court trial proceedings justifying certiorari*in tie state
Tiis denial of Hart’s substantive rigit to retained counsel

of lis cioosing was tiorougily presented at ell levels of state

of exieustion for tiis Courta?d federal review for purposes 

to merit certiorari review' (see Hart's federal labeas corpus 

. 35-41; appendix "c" Application for Panel Re leeringat pgs
and Reiearing by tie Court En Banc" at pgs. 5-10; Appendix ”n^

District Court Memorandum at pgs. 7-0? Appendix.A" Hart's 

Objections to Magistrates Report and Recommendation" at pgs. 

4-5; Appendix A" Magistrates Report and Recommendation at pgs.

n



14-17), Tie14-19: Appendix "G" Superior Court Opinion at pgs.
■■ $

courts also unreasonably applied "Judicial abuse of discretion 

la tie state trial court felling to probe wiy Hart wasted 

to retain counsel of lis c loosing. Martel y»,. Clair#

645, 664 (201 2) ("As all Circuit agree, courts cannot properly
• *■<

resolve substitution notions witiout probing wiy a defendant 

wants a sew lawyer. *M. Tils claim truly Comma need wiea Hart' •

565 H.S*

filed lis timely pro se initial review collateral (PCRAl petition

^4-40). Direct appeal counsel(PCRA memorandum of law. et pgs. 

raised tie sole issue tist Mart was denied lis rigit to retained 

counsel of cioica under Conzalez-Tjopaz. However Hart demonstrated

direct appeal counsel. failed to effectively present tie claim. 

Direct appeal counsel raised tie following, sola claim as suci:

"appalls«t's ^itti Amendment and Article 1, Section 9 rigits
not represented by counsel of liswars violated because le was 

cloosing."
Superior Court of Rene sylvan i'a denied tie claim. Hart's 

trial counsel was court-appointed. However Hart and li's family
Tie

wasted retained counsel to represent Hart for trial purposes. 

At Hart's preliminary laarlag on January 12, 2010, Hart was

represented by privately-retained counsel, CiarLes ^eruto, Hr

lad not retained Peruto for trial and

• 9

Esquire ("Peruto'M. Hart 
Paruto did not enter lis appearance. Tie trial court appointed

David Scott Huden stein, Esquire ("Rudenstaln">* Tie trial court 

ultimately scheduled trial for Msrci 27., 2012, but on tiat data 

Rudenstei? requested a continuance, claiming tiat Hart wanted

14



additional time to retain -Peruto. Tie trial court contacted

Parutd, wio said ie would not represent Hart at trial, and tie

trial court denied tie conti'Ruasca request, however, tie trial

court asked Peruto to come to tie courtiouse to meet wlti Part

to expiate tiat ie would not He representing Hart, wiici peruto 

did tie same day. Tie case tien proceeded tirougi tie completion 

of 1ury selection as well as a suppression leering, witi 

Rudaasfceia representing Hart. Tie following day, tie parties 

appeared for trial, witr Siska Joiasoa (" Joinson ” > present at 

tie request of Hart’s family. Jomson explained tiat ie was 

contacted at 11:00 p.m. tie. previous evening by a family member 

wio souglt to retain lim for Hart's trial. Jo in son did not accept 

any payment, because le wanted to speak wlti tie court before
r

taking tie case, lad not met Hart or tie family member 

previously, and was not prepared for trial. Tie Commonwealti 

objected to any additional continuances, and tie trial court 

noted tiat it would not delay tie start of tie trial. However, 

tie trial court did order a one-iour recess for Joiason to meet 

Hart and discuss tie Comnoawealtl's plea offer. Hart ultimately 

declined tie plea offer, and trial commenced witl Rudenstaln 

representing Hart. Tie trial court ties commenced tie proceedings 

witi tie selection of tie jury and a suppression lesring 

f*Vppaadix at pgs. 14-THj. Tn tie district Court acceptance 

of tie Magistrates R?tR tie Court stated In its findings tiat 

"It is clear from tie record tiat tie trial court conducted

1S



an 'extensive inquiry'* After Hart's counsel requested a 

continuance on tie day tiat trial was set to begin, tla trial 

court discussed tie issue wlti Hart's counsel and wi'ti tie

attorney tiat Hart wanted ,to represent lim, Mr, Peruto" and 

tiat "Again* tie court discussed tie issue wlti Jomsoa. noting

tiat tie start of trial would not be delayed, and gave Join son 

multiple opportunities to talk wlti Hart" and tiat "Hart lad

multiple opportunities to discuss its case wlti fciree different

sets of counsel" (Appendix "D*1 at pgs. 9-9) (empiasis' by Hart). 

Tie factual records demonstrate tiat not one time did tie state 

trial court conduct an inquiry of Hart about Rudensteia's 

representation to discern wiy Hart wanted to retain counsel 

of cioice. Tie Magistrates R^R end District Court's memorandums 

omits crucial details and misciaracterizes ofcier crucial details

regarding material facts of tie substantive based claim because 

tie state trial court never provided Hart an opportunity to 

present tie reasons underlying tie breakdown wlti court appointed 

counsel Rudaastaie. As tils Court las laid "courts cannot 

properly resolve substitution motions witiout probing wiy a 

defendant wants a new lawyer", Martel v« Clair, 556 H.S. 549, .

654-635 (2012). Tiis Court in Martel explained tiat an "on-tie- 

reeord inquiry into tie defendant's allegations 'permits 

meaningful appellate review' of a trial courts exercise of 

discretion." Id. at 664 (quoting Halted States v. Taylor. 467 

rj.S. 325, 336-37 (1969). Ties, wiere a defendant's request for 

substitution of counsel could warrant a continuance, tie court

15



must determine tie defendant's reasons for tie request to 

properly balance tie defendant's Sixfci ^meadment ri'gits against 

"fairness" and "tie demands of its calendar." TJai'ted states

v. Gonzalez-Lopez, 548 g.S, 140, 1 52 (2012)* Wist is signifies at

is tiat. tie state trial court still scieduled tie trial even

tiougi tie court was fully aware tiat Hart was attempting to 

obtain retained counsel of cioice wien notified by Rudenstein

of tiis material fact on Marci 27, 2012. \~avertisless tie state

trial court still scheduled trial for tie next day witiout

conducting a?y inquiry (let alone an extensive inquiry) into
\tie reasons Hart wanted to eiange counsel. Tie trial court never 

provided Hart witi an opportunity to present tie reasons 

underlying tie breakdown. Martel; see also McHaion v. Falconer, 

821 FV2d 934, 942 (3rd Cir. 198?) (concluding tiat "wien a 

defendant requests substitution of counsel on tie eve of trial*" 

tie trial court "must engage in at Least some inquiry as to 

tie reasons for tie defendant's dissatisfaction witi lis existing 

attorney" (quoting Halted States v. Hatty, 874 F.2d 188, 187

(3rd Cir. 1982); see also Raadolpi y. Secretary Pennsylvania

Department of Corrections, 5 F.4d 352, 2021 TJ.S. \pp. LEXIS

21401* Lexis at 31-37 (3rd Cir. 20211; Bmiti V. Superintendent 

Maianv SCI. 2022 U.S* \pp.t,EXIP 1 0523, at LEXIS at 9-11 (3rd 

Cir. 2022) (vacating and remanding for an evidentiary laaring 

on a rigit to retained counsel of cioi'ca issue tiat "Based on 

tie present record, we are unable to determine wietier 

tie court considered or probed wiy Brniti

17



wanted to reemploy retained counsel."); see also Carlson v.

Jess. 525 F.3d 1018, 1925-1029 (7ti Cir. ?00«) (concluding tie 

trial ledge ignored tie presumption in favor of Carlson's counsel 

of c loice and insisted upon expeditious ness for its owe sake.

Tie -judge made no effort to ascertain tie facts and follow up 

on Carlson's reasonable iustifIcstioes for seeking a 

substitution* Tie reasons tie "judge did cite for denying a 

continuance were weak# and' la made no attempt to balance tiem 

against tie effect of Kieser's possible failings and Carlson's 

interest in laving lis attorney of eioice defend iim against 

serious cierges. Tins, tie trial court's denial of Carlson's 

motion for substitution and a continuance was arbitrary end 

in violation of' tie Sixti and Fourteenti Amendments), id. at 

525 F. 3d at 1027. Hart., as in Carlson, remained in ieil from 

tie time of lis arrest; tius, le lad notiing to gain by 

needlessly delaying tie trial. He iad never requested to 

substitute counsel previously and iad no listory of "gaming" 

tie system. Td* Tie Sixti Amendment secures tie 'rigit to fete 

assistance of counsel. It also includes tie rigit to select,

end be represented by, one's preferred attorney; fetus, ferial 

courts must recognize a presumption In favor of defendant's

153, 154counsel of ctoice. Wieafe F. Halted states, 435 H.s.

(1983). Accordingly, fete Ftxti Amendment bars a court from 

denying s defendant tie rigit to retain counsel of lis cioice

arbitrarily or unreasonably. Ford v. Israel, 7f>1 F.3d 539, 592 

(7ti Cir. 1983). Tie Fourteenti Amendments Due Process Clause

1 9



elso bars a court from de*yl*g a defendant's motion for e 

continuance arbitrarily or unreasonably. Hngar v. garsfite,

375 U.S* 575, 589 (1954). Tits, .notions for substitutions of 

retained counsel and for a' continue nee can implicate boti tie 

Sisti \.ne«dn3at rig it to counsel of cioice and tie Rourtaenti 

Amendment rig it to due process of taw. Morris y.. slsopy, 451

11 (1983 ). Hart's would ia ve testified* at bb evidentiary ~J-D.-S. 1,

tearing to tie following facts: (11 Mart wanted to testify at 

tie suppression motion because iis credibility would lave been 

judged against tie detectives credibility surrounding tie coerced

rtco(fessi'Ofl” tiat was utilized at trial (it las now been 

demonstrated also tiat ties® detectives lad a lisfcory of lying 

under judicial oati involving coerced confessions); (7) tiat 

court-appointed counsel Rudenstela advised Hart against 

testifying even tiougi Hart wanted (and needed) to testify to 

tie circumstances of events surrounding tils supposed 

"confession"; (3) tiat Hudenstein Inadequately investigated 

tie case; (4) co:n;nu n ice tlon between Rudansteln and Hart 

insufficient under tie facts of tie case; (5) Hart disagreed 

witl Fudensteia's overall approaci to defending ltm. Tiese are 

facially valid reasons for tie trial court to lave Inquired 

into lis dissatisfaction witi court appointed counsel and tie 

trial court needed to explore tiem, and because Hart (tirougi 

Rude*stain) requested a continuance, balance tiam against tie 

reasons for not granting Hart's motto* for a continuance to

W5 3
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retain counsel. Tie trial judge, lowever, made no suci effort 

as to inquire directly wit.i Hart. Tie trial court only lad two

attorneys (Peruto aid Jomsoal iequire as to wtetler Hart was 

ope a to a plea bargain a ad .to possibly consider taking a plea. 

Carlson, 526 ?*3d at 1026-27. if tie sisti Amendment's guarantee 

to one's counsel of cioice is to mean anytiing, it must mean 

tiet a criminal defendant nay select and ratals tie couasal 

of ‘its cioice, at,d tie trial court must flake every reasonable 

accommodation to facilitate tiat repressitetloa« Pcndolpi. 2021 

U,S* App. tiBXIS at 35. Because as erroneous deprivation of 

couasal cioice is a structural error sot subject to isrulass- 

error review, a defendant -need sot demonstrate prejudice 

resulting from tie deprivation Con za lea-X.ooaz, 543 a.?3. 140, 

st 146-147; see also Sfliti, 2022 U.S. \ppm THXX6 10-623, 2027 

tT.S. LHJXIS at 7-9 (3rd Cir. .20321 (noting as "on-tie-record 

inquiry Into tie defendant's allegations 'pernit cnea n i'ngfu 1 

appellate review1 of a trial court's exercise of discretion."1 

citing Martel,, 565 543, 664 (201 21 (quoting Hnlted States

v. Tavlor. 437 ry.P. 326, 336-37 (1 333). Hnder AHDP\, for Hart 

to prevail on its labeas petition, carried tie burden of 

demonstrating tiat tie lower court's decision was "contrary 

to* federal law tie* clearly esteblisied in tie loldlngs of 

tiis Court,” "involved an unreasonable application of suci law," 

was based on an unreasonable determination of tie fact* 

iiglt of tie record before tie state court." Herrington v.

if lor

20



Rioter. 5<52 g.s. 86, 100 (R011 » (quoting 20 O.o.C, subsection
- ';;i

2254(d)(1), (2), A state court decision is 'contrary to* clearly 

Qstablisied federal law if it 'applies a rule tiat contradicts 

tie governing law sat fortV in til's Court's precedent, or l'f 

it "confronts a safe of facts fciafe are materially 

lndistinguisiabla from a decision of tlis Court and navartieless 

arrives at a result differat' from tiat reaciad by fells Court." 

Williams V. Tavlor, 529 252, 405^05 (2000). A "decision

adjudicated on feiair merits in a state court and based on a 

factual determination will not be overturned on factual grounds 

unless objectively unreasonable in ligit of tie evidence 

presented in tie state-court proceeding." Mlller-El v* .Cockrell, 

537 H.S. 322, 340 (2003j; Tie lower court's rulings and findings 

were contrary to tils Court's precedent and/or involved an 

unreasonable application of suet law and'or was based on an 

unreasonable determination of tie facts in ligife of tie record 

before tie state court on Hart's denial of lis s£xti and 

Fourteentl.Aaendments rigit to retained counsel of ciolce for 

lis jury trial proceedings*' Tils claim siould warrant tils 

Court's attention for consideration under tie unique facts of 

tlis legal claim. It is clear tiat based upon tie present;record 

tie lower courts were Unable to determine wietier tie court 

considered or probed wiy Hart wanted to retain counsel of lis 

cloosing- evidentiary learlng, at a minimum, siould lave 

been conducted in tlis case*

21



3* Wietiar fells Court siould grant certiorari to enter a 
clear ioldi?g in a labeas corpus esse to decide wietier a 
petitioner is legally entitled to laVa tie federal courts mandate 
tie state to produce all tiat transpired 1? tie state court 
proceedings for purposes of federal review consistent wi'ti Rules 
Governing 2254 cases, Rule Md# wiere e labeas petitioner las 
raised substantive claims- o'f Ineffective assistance of counsel 
in failing to review relevant transcriptions of trial proceedings

Tils claim was raised in Hart's 2254 labeas petition at

pgs. 43-59 and raised in tie following ways

-4* Tie State courts1 finding Hart was not denied its Rixti (5ti) 
rj.H.C.A. rigit to effective assistance of counsel on direct 
appeal and initial-review PCRA counsel was not ineffective in 
failing to lave transcribed and review tie voir dire transcripts 
can be adludlcated on tie merits consistent wlti Martinez v.
Rva n, 132 .9. Cfc. 1309 (201?) Trevino v. Tialer, 1-33 9. Ct.
1911 (2013 1.

Tiis issue was exisusted for purposes of adjudication of tie 

merits by tils Court i'n Hart's "application for Panel Raieerleg 

and Reiearing by tie Court Hn Ranc" (Appendix MC" at pgs. 10-13); 

District Court memorandum (Appendix "n" at pgs, 10-11); Hart's 

pro se objections (Appendix "H" at pgs. 3-9); Magistrates Report

and Recommendation (Appendix "R" at pgs. 22-23); Superior Court
\

of Pennsylvania opinion (Appendix "g" st pgs. 19-19). Tie factual 

predicate for tils claim was direct appeal counsel's failure 

to lave relevant notes of testimony regarding voir dire 

proceedings transcribed nor to even review suci critical 

transcripts. Tiis claim implicates Hart's Rlxti and Rourteenti 

rigit to effective assistance of trial/dlrect appeal proceedings 

a?d due process of law. Tie Magistrates Report end Recommendation 

addressed tils claim as Claim P in tie R*R ("Hart's claim tiat

its counsel was ineffective for failing to lave tie jury voir

22



proceedings transcribed is meritless"). Tie stated tiat 

"Hart provides no additional explanation es to low tie 

transcripts of tie voir dire could lava permitted tin to furtier 

develop a claim tiat tils juror could not be fair and Impartial*" 

(Appendix "D" at pg. 73) citing Hall v. ^ozam, NTo. 11-0*21,

201? m, 35<592<5 (M.D* Pa. aug. 15, 701? ("Petitioner is s' not 

demonstrated tiat tiere was a reasonable probability tiat If 

its trial attorney led a transcript of tie preliminary learlng, 

tie result of tie trial would lave been different."). 

Consequently/ fciis claim must fail.” Td. Hart submitted tils 

legal finding was contrary to law and factually flawed in Its 

reasoning. Tie District Court's memorandum of 07/l?/?2 at pgs. 

10-11 of 14 (see appendix ”0") state ("Or PCR\ appeal/ tie 

Superior Court rejected til's clam because it found tiat Hart 

failed to demonstrate low ia was prejudiced by ils appellate 

counsel's decision not to review a transcript of tie voir dire 

proceedings."). In all of Hart's state and federal filings* 

otier tlae trial and direct appeal, la was pro se as 

court-appointed PCPA counsel filed a "no-merit" letter forcing 

pro se representation. Hart submitted in iis filings le was 

denied iis constitutional rigits to effective assistance of 

counsel at trial and on direct appeal, see e.g., Hvltts v. T.ucay, 

459 O.s. 397 (1995) ("First appeal as of rigit is not adjudicated 

i# accord witi due process of law if tie appellant does not 

lav© tie effective assistance of counsel") (Hart's objections 

Appendix "F" pgs. 3-9). It is beyond Cavil tiat traascriptions

23



of voir dire proceedings'is. a necessary part of trial by jury 

and is s "critical stage

of a defendant's criminal proceedings consistent witi tils 

Court's loldtngs. T,ewls v _____ _

(1892) ('btfiare tie indictment is for a felony, tie trial

: Jury selection is a critical stage

United -States. 148 TJ.8. 270, 274> :

commences at least from tie time wien tie work of impaneling 

tie jury begins*")? see also Swain v. Alabama, .280 U..q. 202,

219 (1968) (noting tiat because voir dire allows for peremptory 

ciatlenges, it is "a necessary part of tie trial by jury"),

overruled on ofcier grounds by Hatson v. Kentucky# 478 tj.S# 79,

100 0* 25 (1985) (enpiasis by Hart). Furtier, jury selection 

is tie primary means by wild a defendant's counsel (and tie 

trial court) .nay enforce tie defendant's rlgit to be tried by 

a jury free form efciaic, racial, or political prejudice, or 

predisposition about tie defendant's culpability. Flowers v. 

Mississippi. 129 S. Ct. 2229, 2799.49 (2019). FandolPl y. 

Superintendent Craene 8CT. 7017 U.S. App* LFXT8 71 *0t, 2071 

U.S. App 7V5XT9 at 30 (3rd Cir* 2021 ). Hart' 13 3 been diligent 

in lis atta.npts to develop, pursue, and present to 

tie state and federal courts on a timely basis a full, complete 

and accurate record of all tiat transpired before tie trial 

oourt. Adiarance to tiat obligation assures tiat a labass court 

ies before it ell tiat Is needed to conduct meaningful collateral 

review. Tils is consistent witl Rules Covarnlng 7254 cases,

Rule 5(c), 28 U.5.C. foil, subsection 225^; FA. R.A.P* 1921.

Tie United States Court of Appeals for tie TUrd Circuit las

24



recently reaffirmed tils principle Ik CatsagT v... ■Siijjer 1 at aa_d_e Lt
202? U.H. App. LHXTH 12702Hegnder Townsito PCT, 03 ?.4fci 70S,

(3rd Cir. 20221. la Caines tie court was presented wlti a legal 

situation regarding absence of state voir dire transcripts for 

purposes of a stata prisoner's labeas corpus adludicafeion of 

tie merits. Tie court noted (la an exact legal claim tiat Hart 

is presenting to tils Court) tiat:

"Unfortunately, tie District Court did not lava tie benefit 
of tie voir dire wiaa it was asked to rule on Caine's labass 
petition. Additionally, no’Pennsylvania court lad tie opportunity 
to examine tie voir dire transcripts. Tiat is because it was 
not produced until after tie District Court granted labaes 
relief." Tie court furtlar inoted "Yet we lack a reasonable 
explanation for wiy neltier tie Commonwealti nor petitioner 
tiougit to’inquire into tie existence of a voir dire transcript 
despite its obvious absence from tie record. Tiat could and 
courts would need a complete transcript for use in post-trial 
proceedings following a first-degrae murder conviction seams 
beyond question". Id. 2022 U.S. App. LHXTH at 10. Tie court 
noted tiat it r?uses tils opportunity, tie*, to remind all parties 
to labeas proceedings tiat tiey lavs an obllgatior, boti in 
federal court and in tie Pain nsyiva nia courts, to develop, pursue, 
and present to us on a timely basis a full, complete, and 
ecccrata record of ALT, tiat transpired before tie trial court.

2022 U.^. App. LHXT* 127^2, at 10-20 (empiasls'

by Hart). Wiat is clear is tiat an appellate court (state or

federal) cannot conduct an ineffective assistance of counsel

claim wltiout a complete transcription "of all tiat transpired

before tie trial court". T*e overarciing questions to tils Court

for purposes of certiorari ties become:, (1) How could any:.

attorney deemed not ineffective wien le or sie (deliberate or

not) unreasonably fails to ’review a complete transcription "of

all tiat transpired before tie trial court," and .(2) low could

any state or federal labeas court find tiat a criminal defendant

l

Caines,
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did #ot receive ineffective assistance of counsel wian tiat 

court (PCRA court, state appellate court, or federal labess 

court) did not lava "all tiafc transpired before.tie trial court” 

substantive ineffective assistance of counsel claim. 

Moreover, failing to provide relevant transcripts of "critical 

stages" of trial court proceedings for purposes of appellate 

review obviously denies an appellate of due process of law and 

fundamental fairness la appellate court/iabess proceedings.

Tils would implicate tils Court's decision in halted States

4-5<; vj,£, 54* (1 0*4 \ (constructive denial of counsel) 

and tie lower courts siould lave recognized-it as suci, la 

fair judicial appellate -proceai'ngs. Hart raised material 

facts tiat iis jury was biased, resulting in a impartial jury, 

under tie facts of tie case (sea Appendix at pgs. 22-23, 

"Moreover, to tie extent Hart argues tiat a juror wio was 

pregnant siould not lave bean allowed on tie jury, Pet. 72-^74, 

tiat claim is likewise meritless."). Hart presented material 

facts and prima facie evidence tiat iis jury was tainted furtiar 

demonstrating substantial reasons for tie voir dire transcripts 

in iis labaas proceedings implicating ineffective assistance 

of counsel claims under tie sixti and Fourteenth Amendments.

Rule 5(0 (Contents) Transcripts of labaas Rules Coversin.g---------

subsection 2254 Casas also demonstrate furaisilng tie voir dire 

transcripts was (is) required for a labess court to competently 

rule on tie merits. Rule 5 (Answer; Contents) reads as follows:

On ae

v. Cronlc
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"Tie answer siall respond to tie allegations of tie petition.
In addition It siall state wietiar tie petitioner las exiavsted 
i£s state remedies Including any post-convlctiop remedies 
available to itna under tie statutes or procedural rules of tie 
state including also its rig it to appeal boti fro:n tie iudgment 
of conviction and from any adverse -judgment or order in tie 
post-conviction proceeding* Tie answer siall .indicate wist 
transcripts (of pretrial, trial, sentencing, and post-conviction 
proceedings) are available, wiap tiay can be furnisied, and 
also wia t proceedings lava been recorded but not transcribed* 
Tiara siall be attacied to tie answer suci portions of tie 
transcripts as tie answering party deems relevant* Tie court 
on its owe notion on or upon request of tie petitioner nay order 
tiat furtier portions.of tie existing transcripts be furnisied 
or tiat certain portions of tie aon-transcribad proceedings 
ba transcribed and furnisied* Tf a transcript is nettler 
available nor procurable,narrative summary of tie evidence 
may ba submitted. If tie petitioner appealed from tie -Judgment 
of conviction or from an adverse iudgment or order in a post- 
conviction proceeding# a copy of tie petitioner's brief on appeal 
and of tie opinion of tie appellate court, if any,-stall also 
be filed by tie respondent witi tie answer,”

It is establisled law tiat consistent witi federal labeas 

petitions filed pursuant to 2* 0,R*C. subsection 2254 

tie Respondents \nswer and service of same is mandated
corpu s

cases
to also be served upon tie Retitionsf under Rules Governing

Civ. R. 5(at /’10(c),2254 Cases Rules 1# 5, 11 and Red. R*

81(a)(2), Rules Governing 2254 Cases IT.R* district Courts 1^ •

provides tiat tie Habeas Rules are applicable to a petition 

by a parson in custody pursuant to a Iudgment of a state court* 

Rules Governing subsection 5 describes tie mandatory contents 

of an answer! Tiera siall ba attacied to tie answer suci portions 

of tie transcripts as tie answering party deems relevant and

a copy of tie patltionar's brief on appeal and of tie opinion

if any, siall be filed by tie respondentof tie appellate court, 

wife! tie answer* Tie Habeas Rules tius view tie exiibits

contained in a labeas corpus answer to be part of tie answer 

itseif, witiout wiici a labeas corpus answer must be deemed 

incomplete witiout suci vital and important records attacied*
27



Federal R. Civ, P. provides in part tiat tie Federal

Ryles of Civil Procedure are applicable iV labess corpus 

proceedings to tie extent tiat tie practice if suci proceedings 

is *ot sat forti statutes of tie Hnited States or Habeas 

Rules and las leretofore coeforced to tie practices la civil 

actions* Fad* R. Civ. P. 10(c) provides in part tiat a copy 

of eiy written instrument wilci is se ex libit to a pleading 

is a part tierepf for all purposes. It follows from Rule 10(c) 

tiat If at attecimant to an answer is a written instrument, 

it is part of tie pleading. Hnder.Rule 10(c), tie Complaint 

is deemed to include any written Instrument attaciad to it as 

an exiiblt or any statements or docunents Incorporated in it 

by reference* Tie Federal Rules of Civil Procedure clearly 

mandate service of a® adversary of pleadings and tiei'r contents* 

Fad. R. Civ. P. 5(a) requires tiat service be made on all parties 

not in default of every pleading subsequent to tie original 

complaint unless tie court orders ofclerwtse# including all papers 

relating to discovery, motions, notices, designation of record 

on appeal, and otter similar papers* Tionpson v. Creane, 427 

F.3d 253, 255-71 (4ti Ctr .. 2005). Tie Thompson Court noted tiat 

tie Courts1 to lave considered similar issues lava concluded 

tiat service of an answer*s exilbits on a tabees corpus 

petitioner is mandated. Piedale v. Nunn, 243 Rupp. 2d 351,

355 (D.H.J. 2003)/, wiere a Waw Jersey district court concluded 

tiat "Habeas Rule 5 required tie Rtate to serve tie Answer on

23
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tie petitioner, and clavez ■ v. Morergr., 933 F. Hupp. 1137 (F.D.wis. 

1393) (dismissing tie state's response to a labeas corpus 

petition for failure to provide an "appropriate answer" wild 

would include "copies of tie relevant judgment of conviction, 

any available and relevant transcripts# and any post-conviction

pleadings and decisions," as required by Habeas Rule 31; see 

also Moore1 a Federal Practice, subsection *571.04(41 (Matfclew 

Bender 3d ad. 19971 (recognizing tiat "tie answer siould be 

served on tie petitioner or. tie petitioner's attorney" and must 

"set forti" tie following: relevant portions of transcripts;

briefs filed by petitioner and government? opinions and orders 

of state courts); Handy Hertz end Jamas s. Lfebnan, Federal 

Habeas Corpus Practice and Procedure, subsection 1Q*2 (4ti ed. 

2001 1 ("Because Habeas Hula 3 states 'relevant* portions of 

siall be attecied to tie answer, any order under 

Rules 4 and 3 of tie Rules Coverning 3234 Casas requiring tie 

State to answer tie petition and to serve its answer to tie 

also presumedly requires tie state to serve on 

tie petitioner — wiafeier indigent or not — tie 'attacied*

1. Tlompson , 427 F.3d at 259-!-?70; sea 

also, Rodriguez v,. Florida Dept, of Corrections,. 740 F.3d 1072,

tie record

petitioner . m .

I «portions of tie record..

1077 (llti Clr. 2014) (samel, cert, denied 133 c* Ct. 1170 

(2015); Slxta v. dialer, -Sis F.3d 33®, 377 (Sti Clr* 3010) (same) 

cert, denied, 332 TT.3. 1134 (30111; Tiurlow v. 2erk, 3019 D*m 

007, 2018 TJ.F. Dist. T,FXIB 2733, Ho. 13-CV-31 /B.H.H. Jan.

3, 20131, Steven J# Me^utlffe, TT.-R. restrict Judge, (same). It
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was presented in Hart’s tabeas corpus memorandum of law in 

support tiat tiasa documents ware necessary for Hart to properly

present lis constitutional claims under tie SiKti and Fourteanti 

U.S.C.M (Hart’s isbaas memorandum at pgs* 9^100) and presented 

1? Claim VT, wild reads:

VT* X* Compliance wlti Hula 5 Governing 23 r7.s*C. 2254 Casas 
Hart Requests an Order Watered by tie Court tiat Respondents 
Mswer witi Ml Etfilbtts Re(ing1 Served upon Hart for Competent 
a@d Tiorougi Presentation • of its Substantive Rased Claims

Hart raquastad tia follow!eg be provided, as required by 

tie Rules Governing and Civil Procedure Rules applicable to

labeas corpus proceedings:

(1 ) Transcripts of Hart's Arraignment laid on February 2, 2010 
(02/02/10) conducted in tie Court of Common Pleas;

(2) all motions submitted by tie parties in state court;

(3) all tearing notices;

(4) all motions for continuances submitted by eltiar party;

(5) transcripts of tie Scieduling Conference tearing 
conducted/iald on September 20, 2010 (Qo/20/10) teld before 
Hon- Judge Carolyn Fngal Tami>;

(5) jury selection notes of test!nonv (voir di'rel and as wall
as any polling of tie jury transcripts;

(7) all pQtitons/motions/pieadings submitted by Hart to tie 
Pennsylvania supreme Court after denial of its appeal to tie 
Superior Court as wall as all relevant transcripts of trial 
court proceedings-

Hart tten requested in lls Conclusion and Relief Requested 

tiat tie Court enter any otter Order tiat tie Court deems 

necessary, as justice requires, in conjunction wlti its pleadings 

of record tius far presented and tie law in relation to tiese 

material facts for adjudication of tie substantive based merits.
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Under Rule 5(e ^ of tie Rules Governing Section 2254 cases, a 

judge .uay, for good cause, eutioriza a party to conduct discovery 

under Fed- R. Civ- P. end Hay Unit tie extent of suci discovery.

I# determining wietier to permit discovery tie burden rests 

upon tie petitioner to demonstrate tiat tie sougit-after 

information is pertinent and tiat tiere is good cause for its 

production. Williams y- Heard, ‘53*? F.3d 195, 209 (3rd* Cir. 

2011); sea also Brscv v. Gramley, 520 ,U*s« oqq (1997), Under

standard, a district court siould grant leavetie 'good cause

to conduct discovery only 'wiere specific allegations before

tie court siow reason to believe tiat tie petitioner nay* if 

tie facts are flora fully developed, be able to demonstrate tiat 

le is entitled to relief**1 Harris v* Welson, 3*M U.s* 295 

Tie District Court's decision to deny discovery in tils case 

regarding Hart's requested production of relevant state court 

trial proceedings is preventing Hart from developing meritorious 

juror bias issues. Tt las already bean demonstrated tiat Hart 

iad a pregnant juror In ils jury (in a case wiere tie ^tate 

argued Hart committed lomi'clde upon a pregnant woman)* Tie lower 

court's order are preventing Hart from demonstrating, if more 

fully developed* additional structural errors in ils state trial

court proceedings wiere tiat juror siould lave bean dismissed

304,for causa. United states v. Martlnez^Salazar, 520 U.S.

316 (2000) ("Tie question of wietier to seat a biased juror 

is not a discretionary or strategic decision. Tie seating .of 

a biased juror wio siould lave been dismissed for cause requires
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reversal of tie conviction'1 )• Failure to remove biased jurors
tie resulting convictiontaints tie entire trial# and tierefore 

must be overturned* Wolf y. Hriganof 232 F.3d 499, 503 (5tl
« • 4

Clr* 2000). As succinctly stated by feia Si'xti Circuit i'e Huqia.s 

v. United States* 258 F*3d 453, t. 15,15 (6t 1 Clr. 2001 ):

"if counsel's decision not to cialleege a biased veniraperson 
could constitute sound trial strategy, ties sound trial strategy 
would include counsel's decision to waive, in effect, e criminal 
defendant's rigit’to ar impartial jury* However, if counsel 
cannot waive a criminal defendant's basic Hi’>cti Amendment rigit 
to trial by jury "witlout tie fully informed a®'3 Publicly 
acknowledged consent of tie client." Ta/lor y* _t 111 n A.l.S.r 
U.S* 400, 41?, n. 24 (1038), tiea counsel cannot so waive a. 
criminal defendant's basic Sixti Amendment rigit to trial by 
an impartial jury. Indeed,- given tiat tie presence of a biased 

‘ juror, like tie presence of a biased judge, is a structural 
defect in tie constitution of tie trial meciaaism tiat^ ?*i0S 
larmless error analysis, Jo in son v. Armon trout, 051 -
at 755 (quoting Arizona v. Fulminate, 490 U.S. 269, 300 (1001), 
to argue sound trial strategy in support of creating suci a 
structural error seems brazen at best. We find tiat no sound 
trial strategy could support counsel's effective waiver or a ^ 
petitioner's basic sixti Amendment rigit to an impartial jury.

Fee also Dyer v. Calderon. 151 F*3d 070, 073 (qtl Cir.

(en banc) (bias jurors mandating a new trial); Oswald v. BetrajJ., 

374 F.3d 475, n- 0 (7ti ctr. 200M (ioldlng tiat every criminal 

defendant is entitled to be tried before an Impartial tribunal, 

and tits is one of tie landful of rig its of a criminal defendant

tiat is not subject to tie doctrine of larmless error) 

(collecting cases). Tils was tiorougily presented also in Hart's

55-59 (collectinglabeas corpus memorandum of law at pgs. 

structural error cases). Strickland v. Wasilngton, 458 d.s.

558, 687 (1084) requires tiat finding ineffective assistance 

of counsel requires first finding tiat counsel's performance
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was obj ectiVely unreasonable under tie stxfci ^mendmantr and 

second, tiat counsel's -deficient performance prejudiced 

defendant). It was patently obvious trial counsel was Ineffective 

sad Hart suffered prejudiced 1? tie material facts of fell's case 

Implicating anotler structural error in tie trial court 

proceedings, furfeier demonstrative proof tiat it was eecassary 

for Hart to obtain jury voir transcripts Implicating obvious 

juror bias/lmpartis1 juror issua*tie District \ttor?ey utilized 

tie fact tie case involved tie deati of a pregnant women to 

attempt to bring political and/or emotional Issues in an obvious 

blatant attempt to arouse tie prejudice to Hart wiera tie 

following prejudicial prosecutorial misconduct occured:

During tie prosecutions, closing argument* tie prosecutor said: 
"[Hart] acted as ttia victim's! judge, ler jury, and lar 
executioner end a self-proclaimed abortionist of tiat baby, 
because wien la siot ler in tie lead, tie baby died, too.” 
trial 03/30/12 at pgs. ■??). Trial counsel also objected because 
tie prosecutor's actions of calling Hart a "murderer” before 
verdict, Was it and of itself, prejudicial but to call Hart 
an abortionists was pointedly unduly prejudicial and requested 
a mistrial. (N.T. trial 03/30/1? at pgs. 77-BS).

Tvis was presented as a separate and distinct claim 

tirougiout Hart's state collateral and federal isbea3 corpus 

filings (see Hart's pro se labeas corpus memorandum of law at 

42-43:
•>

3* Tie state court's unreasonably applied tie objective 
of Berger v. Hutted statesV 333 H.s. 73, 3S s. Ct. ^20 (1^351 
and its progeny in finding tiat Petitioner was not denied 
Petitioner's substantive Si'xti (fti) U.S.C.*. rig it at trial 
and on direct appeal for failure of counsel to follow-tirougi 
o# a requested mistrial due to prejudicial prosecutorial 
misconduct utilize to deprive Petitioner of a fair trial

(H * T *

pgs.
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Tie prejudicial prosecutorial misconduct 8**3 ieaffective 

assistance of trial and direct appeal could claim is demonstrated 

in Hart's Habeas Corpus mamorandu n of law at pgs, 42^49- appendix 

"D" District Court memorandum at pgs, ^-10; Appendix "K" Hart's 

substantive based Objecttoas at pgs. 5-7; \ppeedlx "H"

Magistrates Report and Racon me n da tloa at pgs. 19-22; Appendix 

"G” Superior Court Opinion at pgs. Tils is submitted

to put tie facts of tils claim i'n context of tie reasons Hart 

las demonstrated good cause; and consistent witl Hula 5(c) 

involving production of material documents to develop 

demonstrated impartial juror claims. Tie lower court's 

reasoning and decision in tils claim were (are! decided In a 

way fciat conflicts witi tie relevant decisions of tils Court 

and Rules Covarni'ng Habeas Corpus actions and certiorari siould 

be granted to resolve tils important federal claims.

4, Wiatier tie lower court's lave so far departed from tie 
accepted and usual course of judicial proceedings as to call 
for an exercise of tils Court's supervisory power 's nd'or lave 
decided an important federal question In 5 way tiat conflicts 
witi relevant decisions of tils Court regarding Hart's denial 
of lis Hixti Amendment 'rigit to a Speedy Trial.

Tils substantive end- substantial claim was presented 

tirougiout Hart's federal and state lebeas proceedings. Tils 

claim las been tiorougily axiausted in tie lower court 

proceedings and is not procedura1ly defaulted warranting 

consideration of tie substantive merits by tiis Court (see Hart's

Habeas Corpus memorandum of law at pgs. 50-95; Append lx "D1* 

District Court's memorandum at pgs. 11 —1 H; mppenix "H" Hart's
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pro sa Objections at pgs. <*-10; \ppendlx ”F Magistrates Report 

s?d Recommendation at pgs. \ppandlx "d" Superior Court

Opinion st pgs. 7-11). Hart raised tiis claim in his federal 

habeas 2?S4 patition in tie following terns:

5. Tie state courts' finding Hart was not denied ils Rixti (^ti) 
aid Fourteenth (14ti) W.R.C.\. ri'git to effective assistance 
of counsel during pre-trial/ direct appeal a*3 collateral review 
proceedings on all prior counsel's failure to submit a 
meritorious Speed/ Trial Claim is (was) contrary and unreasonable 
applications of clearly established federal law and holdings 
warranting the granting of tie Writ

In Hart's Superior Court appeal this substantive based 

claim was raised In tie following tarns:

1. Whether prior counsel ware ineffective for filing to raise 
a meritorious Pa.R.Crim.P. -.500 (speedy trial rule) motion to 
dismiss that deprived Appellant) of his substantive sixth (^th) 
and Fourteenth (14th) United states Constitutional Amendments 
and/or tie Pennsylvania Constitutional right under Article 1, 
subsection 9 depriving a basic human right?

See Appendix ”C” Superior Court opinion st pg. S. Tie lower 

state and federal courts, as submitted by Hart, unreasonably 

applied tils Court's holdings regarding Speedy Trial claims 

end tie material facts demonstrating a meritorious Speedy Trial 

claim under the Sixth Amendment. Tie sixth Amendment Speedy 

Trial Clausa provides tist "in all criminal prosecutions, the 

accused shall enjoy tie right to a speedy trial and public 

trial.” U-S. Const, amend. Vt. Tie Clause embodies "one of tie 

most basic rlgits preserved by our Constitution*” Klopfer v.. 

Worth Carolina. 3*6 <7.s. 21?, W f 1 pS7) {rigth to speedy trial 

applies in state under tie Pue Process Clause of tie Fourteenth 

Amendment). Tie right to a speedy trial is essential to protect



all presumptively Ifiocaet crimiaat defeadaats, aad it does 

so "by 'prevaatiag uadue aad oppressive iacarceratioe prior
miaimiziag aaxlety aad concert accompaeyleg public 

limitlag tie possibilities tiat lo#g delay 

will impair tie ability of a a accused to dafaad limself. 

Rattermaa v. Moataaa. 175 P. Ct. 1707, 1514 (70151. Til's Court

to trial • m 0

accusations, aad • • •

I ff

iss repeatedly leld its position tiat tiere is only oaa remedy 

wiaa a defeadaat demonstrates lis^ier Speedy Trial Rigits were 

violated. "Tie sola remedy for a violation of tie speedy trial 

rigit [is! - dismissal of tie ciarges." betterma a, id. 194 T.. 

Ed. 2d at 777 citing gtru«k v. halted states. 412 tj.s. 474,

440 (19271; barker v* Wiacro# 407 51 4, 522 (1 0271. Tie t>ue

Process Clausa may be violated if tastaacas demoastrate 

prosecutorial delay tiat is "tactical" or "reckless" Id. Citiag 

flatted States v. Tiovasco. 471 fl.R, 777, 777 (17771. Prior to

trial Dafeadaat's are aecu sad of a crime* Tie prasumptioa of 

innocence of United states-Citizens criminally ciarged la a«y 

particular state is naiataiaed uattl conviction upoa trial or 

guilty plea. Rattermaa, id. 1Q4 l. Rd. 2d at 770, Prior to 

conviction# ea accused is siialded by tie presumption of 

Innocence, tie "bedrock* automatic aad alemeatary principle 

wiose enforcement lies at tie foundation of tie administration 

of our criminal law." Id. Cjtiag Peed v. Poss# 457 g.R. 1, 4 

(19741. Tie Rpaedy Trial Clause implemeats tiat prasumptioa 

by "preventing undue a ad oppressive iacarceratloa prior to 

minimizing a a Ki'ety aad concern accompa tying public 

limiting tie possibilities tiat long delay

trie l 9 9 9

accusation# aad • • •
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will impair tie ability to an accused to defend limself." In­

citing United States v. Marion, 404 U.s. 707, 51 770 (1071); 

Barker, 407 UtS. 514, 532.-7 5. Tie only legally pertinent time 

criminally accused Citizens looses tie presumption of innocence 

is upon conviction# Td. T,. Ed* 2d at 770. Tie state nay 

not permit a presumplvely innocent United states Citizen to 

be worn and wasted by long periods of pretrial imprisonment

speedily come to lls trial. Td. Tils reflects tie framers 

of tie United states Constitution mandate tiat a presumptively

a

but * * •

innocent person siould not languisi under an Unresolved cisrge. 

Tius, tie speedy Trial Clause cruara ntees "tie accused" 'tie

U.s. Const, \mend. 5# Relevant1 tttrial.rig it to a speedy 

to tils claim is tie legal finding tiat an "accused" is

• • •

descriptive of a status preceding "convicted". Bee e.g., 

Blackstona, Commonsntaries on tie tiaws of England 722 (1750). 

Wien a State labaas petitioner competently demonstrates lis 

speedy trial are violated tie sole remedy for tils violation 

Is dismissal of tie ciarges. td - T.. Rd. 2d at 7.77. Tiis

Court las repeatedly demanded tiat violation of tie speedy Trial

Clause requires termination of tie prosecution* Bstterman., id.
■si***- •

104 Ti. Ed. 2d 734, at 732 (EU5) (2015). Tn order to prevail 

on an ineffective assistance of counsel claim Hart must 

demonstrate boti tiat counsel's representation fell below an 

ob1 active standard of reasonableness, Strickland v. Was ilag_ton_, 

455 U.S. 557 (1QR4), and tiat tiere exists a reasonable 

probability tiat, but for counsel's unprofessional errors, tie

4 W.
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results of tie proceedlags would lave bee? different. Id. 

tie principle allegation is ineffectiveness, Hart must prove 

tiat its Speedy Trial claim Is meritorious and tiat tiere is 

a reasonable probability tiat tie outcome of tie proceedings 

would lave been different in order to demonstrate actual

Wlera

prejudice. Wiila Hart's claim is one element of proof on lis 

Sixti Amendment claim, tie two claims lave separata identities
477 TJ*<3. atand reflect different constitutional value. Id,

375. Tie factual predicate for Hart's substantive Speedy Trial 

Rigits violations and ineffective assistance of counsel in tiis 

regard Slow tiat Hart was ciarged by criminal complaint on 

October 16, 2000 (10/16/00) and was arrested also on tiat date. 

Hart was incarcerated a?d not permitted bail prior to trial 

per Pa.R.Crim.P. Hula 520(H) (Hail Hefora Verdict) ("Ml prisoner 

siall be bailabia by sufficient sureties, unless for capital

for offenses for wliei tie maximum sentence is lifeoffenses or
imprisonment or unless no condition or combination of conditions 

otiar tian imprisonment will reasonably assure tie safety of 

and tie community wian tie proof is evident oran/ person
presumption great; and tie privilege of tie writ of labaas corpus 

siall not be suspended, unless wie? in case of rebellion or 

invasion tie public safety may require it."). Hart s criminal 

ciergas ware a non-bailable offense under Pennsylvania law.

Hart's trial commenced on Marci 27, 7012 (07/27/12), Hart was

incarcerated in pretrial detention for eiglt-iuidred ni?®ty
Hart n®v®r agreed totiree (893) days after la was arrested.
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B*y costi>uaacas *or waived Us Speedy trial rigits. Tie 

inclusive dates of Hart's iacarceratioe are frou October 15, 

2009 to Marc 1 27, 7012 as de.Tioastrated:

1. October 15, 2009 (15 days*?
2. November 2009 (20 days);.:
3. December 2000 (31. days);
4* Satire year of 2010 (755 days);
5. Satire year of 2011 (355.; days);
5, January 2012 (31 days);
7. February 2017 (?Q days);
5• Marci 2017 (27 days); ;
9* Trial eo.nnaaced oa Marci; 27, 7017*

Tie trial siould lave con neecad o? or before Hadnesday April 

14, 2010 (see Hart's pro 3e labaas corpus .na.nora *du a of law 

at pgs, 55-59). Tie lower state a?d federal courts' attempt 

to justify tie obvious denial of Hart's speedy Trial rigits

as excusable for raasoas lnpilcatiag "unexplained 1udtclal delay" 

(Hart's labaas ueao. at pgs. 72-77) i* fcla difficulty of tie 

state court 1$ scieduU’ag a deati penalty case for trial, Td.

Tie Magistrates R AR (Appendix *•*" at pgs. 77-74) accepted tiis 

factually incorrect precise accepting tie state courts findings:

Tit tie insfca *t case, 139 days of tie delay ware excludable;
35 days due to [Hartl |0t laving at attorney, and 15? days due 
to defease requests for continuances. Ta addition, 540 axcusable 
da^s were due to tie difficulty, by tie court, la scieduliag 
a capital case for trial. tFor instance, oa September 70, 7010, 
tie trial court listed tie case for trial oa Marci 75, 7017, 
ruliag all but twelve days, wiibi was attributed to tie 
Comuoawaalti's request not to sciedule tie trial during tie 
weeks of Cirlstnas and MawYaar's nay, was excusable.1 Wien 
all excludable a ad excusabla tibia is considered, ?Hart1 was 
brougit to trial 155 days after ils arrest. Tius, tie case was 
triad witi tie tiae allotted by Rule 500."

Tiis is factually incorrect in tiat tie Coimoawealti witidrew 

seeking tie deati penalty early 1> tie criminal proceedings.
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Tia 540 days of "unexplained -Judicial delay" is stnply being 

utilized as a ruse to deter Hart's Speedy ^rial clain and 

ineffective assistance of counsel clains frou baiag properly 

adjudicated os tieir substantive merits tiat would narit relief 

fro:n tiis unconstitutionally obtained judgment of sentence.

Hart request tie entry ofajy ordar entered by tils Court la 

Conjunction witi tie pleading including discisrga 

avidantiary laaring being laid on aay/all claims.
or a a

CONCLTSCW

Tie petition for writ of certiorari should be granted.

Respectfully sub.nitad,

5^//5
Tyrall Hart, pro se
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