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QUESTION(S) PRESENTED

1« Tia lowar federal asd stete coirts spreasorably epplied
tils Co:irt's 1oldisgs fisdieg tiet Hart was. rot dasied effactive
assistapca of coopsel regsrdiag ep iavolistery confassios claian
coanitted by detactives wit1 & docsnestad 1istory of
sacopstitstiogal practicas ip ohteirirg false confessions (&ad
ctewly presepted evidegce demosstratisg samne) jostifyipg
~certiorari by tiis Couirt.

(pgs. 9-13)

2, Did tre lowar cosrts (federel ssd stiatae) srreasosably
epply tiis Coirt's 10ldipgs ia figdipg tirat Hart wes pot desied

118 s:bstagtive Sixt1 (5€1) a:d Fo.rteestn (14£1) U.Q.,.&. rigits

to retaised cospsal of cioice pors:aat to tils Cosrt's 10ldiag
iaplicatieg, iater alis, Ueited States v. Coszzlaz-Topez, 125

S. Ct. 2557 (2003) zgd ipeffactive sssistarce of co.esel .eder
tie meterial fects of tie claia denosstratisg s strictirzl error
is tie state coirt triesl proceedirgs j:istifyieg certiorari?

(pgs. 13-21)

3. Wistier tais Co:rt s10:1d grast certiorsri to ester
é clesr wldigg ip a2 18hecs corpss cesa to decide wietier s

petitioger s legally eztitlad to 1eve tie federal cosrts nagdateﬁ"

tie state to prodica &gll tist trzsspired 1s tia state cosrt
proceedisgs for pirposes of fadarzl review cossistest witi R:las
Govareieg 2254 ceses, Rile S(c), wiara 2z 1zbezs petiticser 1zs
reised s:bstsative clzins of ipeffectiva essistasca of co.gsal

ia failieg to teview relevast trasscripkioss of trlcl proceadiegs

4. Waistrer tie lower co: rt's 1eva so far departed froam tie
sccapted ard Js:al coirse of j ;dicial proceedisgs egs to call
for ap axercise of tils Coirt's s.parvisory powar zzd/or 1ave
decided aes importsest federal g.estios 1fa z way tizt coeflicts
wit1 relevept decfsfogs-of-tlfs Cosrt regerdiasg Hart's denpial
of 1is Sixt: Anepdaest rigit Lo a %peedy Triel

{pygs. 34-40)
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgm(en"t below.

OPINIONS BELOW

[ ] For cases from federal courts:

inh
The opinion of the United States court of appeals appears at Appendix to
the petition and is

[ ] reported at ' ; or
[ ] has been designated for publication but is not yet reported; or,
PJ is unpublished. '

The opinion of the United States district court appears at Appendix _to
the petition and is

[ ] reported at ‘ ; or

[ ] has been designated for publication but is not yet reported; or,
M is unpublished.

[ ] For cases from state courts:

I 1 reported at ' :or

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] reported at ‘ ; Or

[ ] has been designated for publication but is not yet reported or,
[ ] is unpublished.




JURISDICTION -

[ ] For cases from federal courts:

The date on which the United States Court of Appeals demded my case
was J\)h’/ QO. 0 33 ‘

[ ] No petition for rehearing was timely filed in my case.

4 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: SGHﬁng,g 4], E_)Oc?r? , and a copy of the
Order denying rehearing appears at Appendix YAk

LY

.[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on _ (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1).

| [ ] For cases from state courts:

The date on which the highest state court demded my case was )g O\ H
A copy of that decision appears at Appendlx Q

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on __ (date) in
Application No. A

The jurisdiction of the Court is invoked under 28 U.S.C. § 1257(a).




CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

Tie Sixt1 U.S.C.A, g.srastees tiat "Iy gll criaissl prosecitioas,
tie-scc:sed si1ell esjoy tire rigit to & speedy 294 piblic trisl,
by aa impartisl j.ry of tie State aad Af'strict wierels tie sizll
1ave hees comnitted, wilci district si1all ieve beep previoisly
sscertaised by law, ard to be {aformed of tie satire sad caise
of tie acco.setioss; to he coafroated wity tie witresses sgaisst
1ian; to 1ave coump:lsory process for obtaisirg witpesses {s s
fevor, s»d to 1ave tie Assistasce of Coirsel for iis
defeece."..._..........—.. paBSf'ﬂ

Tie Foirteartl U.S.C.A. factiop 1 [Citizess of tie Upited Staztes)
states "All persoss bora or sstiralized {» tie Upited States,

gad s:bjact to tie jirisdictios tiereof, are citizess of tie
Upited States zad of tie State wierels tiey reside., No Rtate
8121l nske or asforca aay law wilci sigll abridge tie privileges
or tansaities of tie citizeas of tire Mpited States; aror siell
gay State deprive azy persos lifae, liherty, or property, witiost
die process of law; sor depry to say persosr witiia {its
jirisdictios tie eg:sl protectios of tie laws."..seeeess passin

2254, Stete C.stody; renedies ip Federsl Co.rt

{d) Ap applicatiop for a writ of 1ghezs corp:s siall aot
be grasted wit1 respect to asay clsia tist was adj;dicated oe
tie narits of tie State co.rt ;aless tie adj:dicatios of the
cleia -~

ap ssressosably spplicstios of, clearly estahlisied Federal
law, &s dateraniged by tia f.preme Cosrt of tie Tpited States;.
or ,
(2) res:lted {n & Aeccisios tiat was hased or ar aregsoaghle
dateratratios of tia facts 12 ligit of tia evideacs presested
12 tie Stete cosrt Procee@dingeccesescvsssssnaveessss PESSiT

(1) res.lted ir & decisior trat was.coetrary to, or iavolved




qurﬂ*mw OF THE CASE
Os April 25, 2012, sfter & jury trisl ia ®iiladelpaic
Couasty, Pesssylvaniz myrell Hzrt ("Hert" or "Petitioser™) was
coavicted of first-degrae nurier, t1ird-degree murder of gt
vabora ci1ild, cerrylag e firearm witiouvt z licerse, ard

possessizg ilrstrumsets of crine (see Appeadix "P" st pgs. -

{-4), Hart wes seatesced to life imprisoameet witlont parole
for tie first-degree nnrier convictioa ard a coacrrreat tern
of 20-40 yesrs' imprisosmert for tie mrder of ss vebors calld
coavictios. 7 April 13, ?9?2, Hart file z tinely aotice of
sppesl wit1 tie Penasylvaaia Quperior fourt. D& tist cot esaled
appeai Yart coussel argued tist 1is cosstitutiossl rigits to

e feir trial were violateg wies je wés aot represeaﬁed hy ti2
ettoreey of 1is cioice (1;é., rigit to retziaed couvasal of
cioice) a2d wiee 1@ wes dégied z coetisvzace ia order to he
raprasaezted by tie sttorerey of 1is ciroosisg. D¢ Jesvary 8, 2014
Hart slso file a notior for remesd for zr evideatiery 1eeriag,
ergeieg tist ke Aatectives coarced z fzlse coafessios zed
attzciisg & aawspaper erticle statiasg tizt tre 1onicide
datectives iavolvad is tils case 12d & recestly 3iscoveral
1istory of coerciag coéfeSéioa from otier criniasl
suspects/defendasts. Op ﬁgﬁcl 21, 2014, tie.Seperior court'degied
tie clzin, desied Hart’s-pfo sa qmotior to remsasd for za
evideatiary 1esriag, a»d 2ffirmed tie 1udgmeatvof sertesca.
Hart did sot seek review wit1 tie Pesasylvaeiz Supreme Court.

Oa July 13, 2014, Hert\file z timely pro se petitios for



colleteral review vader °eaesy1vania s Post Corvictios Relief
Act ("PC°%"¥, 42 Pe.C.S. SLHsectioas 95419545, Coyasel wes
appolated but subseqcaatlyufiled & "ao~narit" letter &sd movad
to witidraw. Ti2 PCRA Conrt, o8 Noveaber 18, 2015, grazsted’
couesel's patitios to witidraw 22d "ao-merit" latter. Hart
procaedad pro se raisisg tie followirg issues for reviaw to

t1e Superior Court: (1) ﬁf{él cotasel was ireffective i failisg
to raise & mefitoriﬁué'speedy trisl motios pursveat £O .
Peassylveaia Rule of Crimiasl Procadura 509; (2) Alrect eppasl
covesel wes iseffective for falliag to asrgue for z remesd hased
or after-discovered gvideice relsted to as iavoiuétary corcessior
cleim; (3} direct eppesl coupsel wss ineffactive for fazilieg

to properly argue Hart's claim i3t e was deried 1is rigat

to retsised covasel of cxoice; {4y trial coussel was ireffective
1p failiag to followlag-tirotgi oe & requestadi distrial dve

to prejudiciel prosécutorial niscosdect and direct sppeal coussel
wés igefféct;ve regardiag-t){s claim; (5) iirec£ zppeal covssel
was 1aefféct1ve is fzilieg to eastre tie ivry salectior process
wes traascrihed zad feilirg to ever review releva:t tfiel court
proceedieg; zad (51~tle'PCéA court erred ia failierg to copduct
er evidestiary 1esrizg, O Decamher 1, 2017 tie Scperior Court
affirmed dismissal of Yart's PCRA, Hart 4id aot seek review
wit1 tie Penasylvenia qbprﬂne Covrt hut filed z tinely fadersl
1zbazs corpts petitiocs wi*a nenoraadun of law 224 exiibits i»
stpport apd preseated {ia ﬁerms 1t corld aot he misvaderstood:

T. Jurisdictios 2ad steadatd of review {(nemo. pgs. 1-4);



II. Pit%gioaer Hart 12s exisusted 1l's state covrt remedies (amemo
pgs. &=71;

III; Fzctuzl zed procedursl 1ilstory of tie case 2ad of tie clsims
presested to tie state court demoastratiag Hert's deriel of

1is federal coastitttiosal rigits vader tie Sixt1 zed Totrteeatn
Ameadmests (mamo pgs. 8=15);

IV. Tie zpplicability of Msrtisez v. Ryss, 132 S. Ct. 1209 (2012)
aed Treviso v. Tialer, 133 S. Ct. 1911, 1985 L. 2d, 2 1044 (2013}
wiere court-appoisted cotasel varezsoesbly filed & "eo-merit”
letter pfejudic{ag developmest of tie faderzl hesed claias (memo
pgs. 15-17); i

V. Claims raised oa Hert's first federsl isbeas corpts petitioa
for sdjvdication of tie merits tist were fairly preseated to
tie state courts {memo pg. 17);

1. Tie state courts' varezsosably &ed prejudically foued Hert

wsg pot desied effective assistasce of cou esel regardiag &a

isvoluastary cosfessios clzim comnitted hy detectives wity a |
documested 1istory of vacorstitutiossl practices ia obtaisirg

false coasfessiors justifyisg Levocatios and grzetisg tie writ |
aad/or as evidestiary ieeriag wirere tie stete courts wotld so0t '
pirmit expsasios sor developmest of tie record (memo pgs. 18-

34); :

2. Tie stste courts verezsosshly 1eld Hert wes eot desied 1s
sthstastive Sixt1 (5t1) 2ad Fourteesty (14t1) J.9.C.A. rigat
to retcised covasal of ciroice prrstast to aad corsistest wita
Neitad Stztes v. Goszalez-Topez, 125 S. Ch, 2557 (2005) ead
iseffective essistzece of couvesel vader tae meterisl facts of
tie claim {pgs. 35-42);

3. Tie steta courts vereasosghly epplied ke ohjective of Rerger
v. Usnitad Ststes, 295 W.R.u79, 55 g, Ck. §529 (19235) 224 its
progeey ie fisdizg tiat petitiOser wes pot Aenied petitiorers
sehstastive Sixta (5t1) 7.9.C.A, rigat et trizl aad or direct
sppeal for failure of covesel to follow-tirotg: or & reqguested
mistriel dve to prejudicisl prosecutoriel niscosduct vtilized

to deprive patitioeer of -3 feir trizl (memo pgygs. 42-48);

4. Tie state courts' fisding tiat Hert was asot deeied 1is Sixta
(5t1) U.S.C.A. rigit to effective assistaace of coussel oa direct
appesl azad isitizl-review PCRA coussel wes sot iseffective ia
failiag to 1ave traascribed zed review tie voir dire treescripts
caa be sdjtdicated or tie merits coasisteat wit1 Martiee v,

Ryese, 132 S. Ct. 1300 (2012) sad Treviaso v. Ticler, 133 8. Ct.

1911 (2013) (meno pgs. 48-59);



5. Tie state covrt's fisdiag Hart was esot deaied 1fs Sixtar (5t1)
ard Fourteeati (14t1) 7.9.C.A. rigit to effective asssistarce

of covssel durirg pre-trisl, direct zppezl asd collaterel review
proceadisgs os all prior covssels' fsilure to sthait a
meritorious Speedy Trizl clzim is (was) costrery zod vareasonrzghle
applicatiors of clesrly esteblisied federsl law 2pd 10ldings
warrastiag tie grastisg . of: tie writ (memo pgs. 50-95); ,

V. Cossistert wit1 rules goveraisg 23 11.3.C. sthsectlonr 2254
cases Hart requests taiis-Court to perait discovery, expsesios
of tie record zead aas evidestizry 1earisg respectively (memo
pgs. 95-9%); T '

VI. Ta complizace wita Ruie}% Goversisg 2% U.9.C, subsections
2254 Cases Hart reguests 22 order eatered by tie covrt tist
Respoadests Asswer witi all  exiihits he served vpos Wart for
conpetent zsd tiorougl preseatstioa of 1is sthsteative hased
clsias (meno pgs. 95=100YV;.~ '
VII. Coaclusior asd Relief Requested (memo pg. 100).

The District Cotrt for tie Rasters District of Peassylvaeis
referred tie matter to Hniied Stsztes Magistrate Judge Merilys
Heffley for a Report 224 Reconneadetios ("RAR™), Tie Decenmber

29, 2021 kia R%R was {ssved recommesdiag desisl of tie petitios..

A copy of tils RW® is sttscied as Appesdix "B" (28 paeges). Hart

filed timely obiections tiat ére zttacied s Appeadix_"%" (1?2
peges). Tie District COuft;adopted Judge Heffley's R&R asd deaied
also s Certificate of Apéeéiability ("CoA"y z2ad attacied as
Appesdix "D" (13 pagess.‘Hért filed & timely eotice of appéal

to tia Usited States_ééurtéof Appezls for tae Tiird Cfrcuit-

asd eawaited eotificatiod_ﬁdéj 1is COA wes due. Howe&er, for
rezsoss uakaows to Hart;-qé pever received sotice wier iis
Applicatior for s Certiffcate'of Apéealability was dué t§ be
filed. However, o Jtl?’?@,fZOzz e perel cosstrued Hart's timely
sotice of appeal &5 & req;eét for z certificate of eppezlebility

asd depied tre appeal (see¢ Apperdix "R", 4 pages). Wier Hert



received tie July 14, ?027 ieatal of 1is COA Hart timely

sthaltted 2a» "kpplicstiOa For Pzael Releeriasg 2:d Reieeriag

by tie Cotrt B Baac" wiici is attecied as Apperdix "C" (15
pages),., Tiis relevzat appi{cat{oa wes prasastad L{a» tia followiag
teras: |

T. Ststemest of Materiesl P zcts (pg. 1);

IY. A Certificate of %ppealability fs warrzated (pgs. 1-3);

- I1IT, Pactral aad PrDCAdLral Tistory (pgs. 3-5);

IV. Substastizl Reasors aad “roysds for-Pzael Rerasriag &ed
Reteerirg by tie Court” ”a Bzre (pgs. 5=15);

V. Newly Discoverad Watarial Facts Furter Demonstratfag yerts'
Tavolustery Cosfessios Tﬂplicatiag Police Ahuse/Miscorduct
(pgs. 15-158),

VII. Coaclusior 224 ReliefJéthasted fng. 158).

Oa September 27, 2022 tie Uaited'Statés’égurt of Appesls
desied "Sur Petitios for Esraesriesg" wilcr is sttascied &s Appeadix
3" (2 psges). Hzrk submité tif{s timely petitios prasestiag
claims iavolviag importaat”fédérél guaestiops Eizt tie lower
courts decided i» g wey Ela£ corflicts wity relevest decisioss

of tiis Court tizt waerrests relief froa tie judgmeet.



REASONS FOR, GRANTTNG THE PETTTION

1. Tie lower fedaral zadistate courts verazsosably epplied
tiis Court's 1oldiags firdiag tiat Yert wes eot desiad effective
assistaasca of couasal regérdiasg sas isvoluastary confessior clézim
connittad by detactives witr & doct neatad 1istory of '
vacoastitutionral practicesiia ohtalsirg falsa corfessiors (gad
cewly prase:stad avidancaidgnonstratiag sanz) iustifyiag
certiorari by tiis Court*jf :

Tt is beyoad_cavil‘éﬁé as estzhlisiad coastitutiosal féck
tiat & criniaally sacused Aafesdast ts deprived of due procass
of law if 1iz or 1er coavictios is fovadaed, ta wiole or 1in part,
tpos &p isvoluatary coefessionr. J.8. Cosst. Anraads. V, X1V.

Jacksoas v. Dearo, 378 7.3, 352 (1954); sea s1so Commnoawezltn

Perry, 475 Pa. 1, 379 A.24 545 (1977); Conmoswesltl 2% rel.

Galto v. Mzroaey, 422 Pz. 171, 220 A.2 320 (1057), M@

iatroductios of suct @ coafassios cosstitutes revarsibla error
aves if tilere is otierwise apfficiest avidarce to support tai2

cosviction. Commosw2sltl v: Hallowall, an4 ©z, 221, 292 3,24

327 (1971). Tie uvltimste test renaias t1st wilci 1as hess t13
only claerly establisuéd ﬁéét is Aaglo-Anaricea courts for 290
years; tie test of voluatariaess. Is taie cosfessios tie product
of za essaaticzlly frea zad vacosstraired ciolce of its aeker?
Tf it is, Lf 1e 1as willed ko cosfess, it msy he vsed sgelsst
wWa. TF it is e0t, if 1is will 12s h2aa ovarhorae, &ai s
capacity for self-daternirétios eritically impsired, tie use

of 1is cosfession offepds die process. ROJers V. Ricinosd, 345

U.S. 534 (1951), Tie lire of distiactior is tizt et waler
govareiag self-directios {s lost asi coapulsion, of wistever
patrre or iowever isfused, propels or 11lps to propal £1ie

cosfessios. Zolraba v. Coanacticct, 357 W.9., 559, at 502 (1951},




See zlso Commoswesltl v. Weslker, 479 Pa. 534, 35% 3,24 1284

{1977). Ta determiatieg vSiﬁhtariaess, tie court mist cossider

zed evaluete Eie totslity 6f t1a circumstzaces zttesdiag tae
cosfessioa. Tais izcludes, tie dvration, zad tie metiods of
irterrogatios; tie cosditiébs of detestioe, tie msaifest attitude
of tie police towsrd tie defeadzat, tie defesdart's piysical

aad psyciological stzte zed all otier cosditioss prese:rt wiict
may serve to drsi: oses powers of resistsace to stggestiosr 2ed
vedernire 1is self-deternisstios. Tie hirder rests wita tie
State to siow volustsrisess of a cosfessioan by & preposderzsce

of tie evideace. Lego v. Twomey, 474 7.S. 477 (1972);

Conmoerwazlti v. Moora,.454 Pz, 337, 311 A.24 630 {1973}, Ta

Comnoswezlty ex rel. Butler v. Ruedle, 205 A.2 2R3 (Pa. 19545)

t1a Peassylvasis Stprene. Court raversed éad rémapded tie record
for aa avidestiary 1eerisg oa wistier tiat Appellaat's corfession
wes 1eld to 1ave bees volustary gives zed, Lif rot, 2rd thre
confessior was forrd to 13ve beea givep iavoluatérily tiee tae
connos pless court as directed to grast & pew kricl. Tie
Pesgsylvaria Supremé.dcurt soted ia Ruadle_taaﬁ'"W1en liberty

is desied witiout coastitutioeszl asserzaces of dte process of

law, tie coavictios may sot ha permitted to stapd.” Id. 205

A, 24 at 297-288, 415 Pz, at 320-331, Tie eppellart is Dutler
asserted tiat 12 was hestar aad coerced {eto giviag 2a
{avolvetary cosfessios. Tiis wes Hért's axzct fectrzl zad legzl
circumstascas sad plesdiags preserted to tia lower faderal zad

state cotrts., Tie Bitler Court soted tie streis os ka2 lower

10



covrts is 101diag tares2 gygiegtiary 1eariegs but zlso roted

t1e overridiag coastitcﬁféial corceras tist wies liherty is
desied witiovt constitutfdé?l assuraeces of due process of law,
tia coavictior is ot péfﬁifted to stasd. Rutlar, supra. As
tils Court 1214 ia gggg,'@ﬁﬁ 7.8. 477, at 4R85-439 "mExclisios

of teraliable coafessioésafs pot ptrpose kit VQluatariaess
1eariag igs desigaed to setve, sola isste is své1 eariag is
wiatier corfessios was coerced ard tierd mey ha eo taguiry Lato
wietiar coefessios is trie or false sed judge must igaore
implicatioss of relfabiligf_ta facks ralative to coercior 2ad
st from 1is miid gay iaﬁefeal avidepsce of autlenticity’t1at
cosfessios itsalf may hear.," Id. Tils is becsuse ":se of &
coarced cosfessios, wietier true or false, {s forbiddes because

t1e metiod tsed to extrsct tiem offeads corstitutiorsl

prisciples.” Id. As presested is Hsrt's pro se state asd fadersl

filiegs it was denodstratad-ﬂart presestad, ister alie, &
Notarized Affidsvit, Detective James Pitts ("Pitts™) did rot
provide tie waraiegs agéiaét salf-iacriniaatior &s required
is Miraads v. Arizosa, 384 U,9, 425 (10954} ¢atil AETER Pitts
129 obtaised a: 1avolugtaf§rcoafessiOu wiere suci decelt wes

costrary to law. E.g.., Cbﬁﬁodwéalt1 v, Bilaad, 450 Pa. 5454,

301 3,24 551 (1973) (revnrsiag coavictior becezyse coaPessioa
siotld 15ve haar snppressed, as it was favolurtsry bssed upoa
tia totality of tae surrougdiqg circumstasicas, tie cosfession
was tie rastlt of psyci&log{cal coarcioa). Tils isste was

presested ap sddressed for axisustioa purposes to £1is Court,

11



 Hart exisusted 1is stete ard federzl clein by presenticg tiis

is iis pro se state apd federal sthnissioss. Tiis claln wss
praseated oa Hart's time;ygfiled stzte postconvictios patitioe
aad Hért's pro se fedéréi?gébeas corpts petitios vader 28 7.2.C.
sthsectios 2254, See qéft';:pro se 13hass corpts meaoraﬁdun

of lew azt pgs. 18-35; sae. ctso Appasdix "Cc" to tais petitios

sutb judice at pgs. 1%~14‘1New1y Discovered Material Facts Vnrtaer
Demoastratiag Hert's Igvolnatary Coafassior Taplicatirg . Police

Abyse/Miscoaduct); Aggeﬁdfx "N nistrickt Court's memoraedvm

opfeior et pgs. 5-7); npbégdfx_ﬁg" Hart's Objectioss to
Magistrates Report za4d Qaédnmeadatioa et pgs, 1-3); %ggendix

o Magistr;tas Raport aad Recomaeadstior &t pgs. 7-14); Kggeadit
"G" syperior Court of Peaasylvaaia Opirioe et pgs. 11-13), Tt

is claer tie lower federslqagd stste covrts' estered decisioss
costréry to tais Cougt's'ﬁéldfags implicetiag lavolustery
corfessions. Hart éiéafl?”é?d coeviscinrgly demopstrated, witi
coapeteat evideace,.a d5£u£éntéd ilstory of Piiladelpiia Police
Detactives miscoaduct id-§ﬁtaia{ag false cosfessioes vtilized

to deprive crimisally acbuééd Citizais of dve procass of law

ia violatios of tme ”ourtnaata Amerdnest. Tt wes slso competartly
denoasfrated tiet Hart received ipeffectiva sssisteasce of trial
aad direct appesl couasel_éw tiis cleia as denosstrated ie tie
pro se filiegs 1ia tlfs,petiifoa. Tie lower stete a2ad federal
corrts siotuld sot be upléié'in tiis'caSe ugaer tie particeler
facts of tils claim ae.d aéﬁitioaal rawly presested prine facie

evidesce implicated i t\efimportaat coastitutioral clain.

¢



Bot1 Piilsdelpais ?olfcéfﬁétectives, Jamaes Pitts zad DiMarr

Jaakias ("Jeakias") wera fégeatly "socysed, ciarged, cosvicted
zad/or disciplied"” (see Aéﬁeadix "c" at pgs. 15-15 Hart's
"Applicatioas for Paael Re\éariag 2ad Rejearisg by tie Corvrt

Ea Bssc Pursuast to Fed. R;3App. P, 35{(b¥ (3" regardisg crzrges
iavolviasg coerced'coafeséiaas hy tiase dstectives t1et wes
ttilized to cosvict dfimfggily accused dafepdaat's {acloding,
but sot linited to, 01ar§é§.of perjury. Tils wes presestad ia
gdditios to tre relevaatgfsbts 2ad exafbits tist wers -
denvastrated ia Hartfs-1ebéas corpus aemorasdun of law,. Tiils
Court siovld cossidsr a155 aa evideglizry 1eeriag be corducted
regardiag tiis clain.

2. Did tie lower cotrts (fedaral zad state) vsrezsoaably

apply tils Court's 10ldlags i fiadieg tiet Hert wes aot desied
1is substastiva Sixt1 (5t1) ard Fourteeatn (14£1) T7.8.C.A. rigits

to retaiaed couasel of cioice pursvast to tais Corrt's 10ldiag
inplicatiag, ister alis, Ueilted Ststes v. Goazzlez-~Topaz, 125
a, Ct. 2557 (20053 sad iseffective sssistasce of covesel veier

tie mnaterizl facts of tie clain democastrstiag & structirel error

is tie stste court trisl procsedilsgs Justifyleg certiorari.

T1is depisl of Hert's subhstzetive rigat to retaized covssel

of 1is ciroosisg wes tiorougaly presested et &ll levels of stete
apd federal review for pg:poses of exisustior for tils Courk

to merit certioreri revféW~(see vart's faderal 1&5eas corpus

&t pgs. 35-41; Aggendix'"éé "applicetior for Psrel Reieeriasg:
aad Raeleariag by tie Cogrﬁlﬁa Bapc" at pgs. 5-10; Appeadix "N
District Court Menoraedﬁm é£ pgs. 7-9; Apoeadix 8" Jart's

NDbiectioss to Magistrates Report azd Racoanesdatios” at pgs.

4.5; Appeadix "F" Magistrates Report a4d Reconneedatioer st pgs.
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14-19; dppesdix "G" Superior Court Opiasios &t pgs. 14-17), Tie

courts slso ugreasogah1y3é§plied tgdicial ahuse of discretioa
is tie state trisl court féiliag to prohe wiy Hart wasted

to reteis covasel of 1is é{§osing. Msrtel v. Clsiz, 555 J.S.
548, 664 (2012) ("As &ll Circuit sgrae, couvrts caezpot properly
resolve sthstitutios HOtIOﬁa witioct probieg wiy & dEfeﬂda&u
waats & aew lawyar.™). Txis ‘clazin truly commegced wiaa Hart
filed 1is timaly pro se tai*ial review collstersl (PCRA} pntitioa
(PCRA memorasdum of law ct pgs. 34-40). Direct appas L couasal
raised ti2 sole isste £12t Tsrt wes deried 1is rigit to retalaed

coursal of croice vader GoezalaZeLopez; Howaver. Hart demorstrated

direct sppezl cotisel. Failed to effectivaly presast tie clsim.
Direct zppeal covesel ralsni tie followiley, sola claim as stca

"Appellaat's Sittr Aneadneat 44 article 1, Sectios ? rigits
wara violated becatse 1@ was rot reprasasted My conasel of 1ls

c1o0sieg."”

Tie Superior Court of-?eaasylvaaia denied tre cléim.~ﬁart's
trizl covasal was covrt-dppoisted. Howaver Hart and 1is feaily
waated retaised coussel to represest Wert for trizl puipéses.

At Hert's preliaissry 1ear{ag or Jasuvery 12, 2010, Hert wes
represeated by privately—rétafaed couasel,'01arles DarLto, Sr.,
Esquire ("Pertto™), Haft ?éd'eot retaised Peruto for trisl asd
Pertto did aot ester 1iis ;éﬁearaace. Tie trisl court zppoisted
evid Scott Rudeasteis, Psquire ("rydessteis™)s Tie trial court
vltimately scieduled triasl for Msrca 27, 2012, hut os taiat date

Rydassteis reguested & conti;Laace, claimiag taat Hart waated




edditioasl time to retai§ é§rtto. M™e trisl court cortacted
Parcto, wio said 1e wouidigbt represest Yert at trisl, zerd the
trial cotrt denried &1e congleuaace reguest., Towever, tie trial
covrt egsked Pertto to coﬁéito tie cotrtiorse to meet witi Wert
to explate: £t 1@ would aét ha representiag Hart, wiici Pervto
did tie ssae dzy. Tia cese“txeu éroceeded tirorga 12 conpletios
of jury selectios es well es & suppressioa 1esrisg, wita
Rudessteis rapresestisg Hart. Tie followieg dsy, tie parties
appeared for trisl, witirS1aka Joi1ssoa {"Joirsor™) presest zt

t1e roguest of Hert's famii}. Joissor explaiaed tiat 12 was
costzctad st 11:00 p.a. t}a‘previous evagi&g'by a fznily meaber
wio sotgit to retails 1in fo? Hart's krisl. Joiergos 314 sot eccept
gy paynast, hecesuse 1@ waéted to spask witi tie court hefore
tekiag tre cese, 12d aot met Hart or tie fsaily aeamber
praviovsly, za2d was rot prepared for trizl. Me Co moawealt1
objected to anyhadditibcgl:cdattauaaceé, zad tia trisl court
asoted tizt it world sot deléy tie start'of tie trisl. However,
tie triel court 414 order gione¥10tr recess for Joiasoas to maat
Hart ard discrss tie Conno?wealta's plea offesr. Werk uvltimestely
declised tie plea offer, aéﬁ trial commesc2d witi Rudecstols
represaatiag Hart., Tie trlal cotrt ties conmerced tie proceedisgs
wit1 tia salactioas of t1ie jury ard a stvppressior 1eerisg
(Appaadix "¥" at pgs. 14- 19). Tr tie Pistrict Court scceptzesca

of tie Mezgistrates RAR tme Court statad {fe {ts fiadiergs tr2t

"It i{s cleer froam tie record tiakt 12 trial court cosducted
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g 'extersive ifaquiry'. After Hart's coursel requested a
coatirvasce op tire day tda#'tr{al was set to bagis, tie trial

court discussed tie isste witi1 Hert's coussel aad wityr taie

attorsey List Hart weated to regreseat,lfm.'wg.:Perugg" gad

tiat "Agais, tira court ggséggsed ti1e isste wit1 Joirsoa, sotieg

tiet tie start of trisl would a0t ba delayed, apd gave Jolasor

avltiple oggortvaities,gpfﬁalk witi Hart" aad tiet "Hart 1sd

mcltiple opportuvsities td‘éiscuss 1ls case wita tiree differeat

sets of covasal” {Agoeadfg*"mf at pgs. 8«9} (empissis' hy Hart).

Tie fectual records demosstrate tiat sot ore time did tie stete
trial court corduct za ia&t{ry of Hart short Rudeastein's
represestatioa to discer;iﬁay.ﬂart waatad to retai: covrsel

of croice. Tie Magtstratés;R&R grd District Court's menorasduas
onits crrvcial detzils aadf£fscxaracterizes otier cryctal detsils
regeérdiasg meterisl facts-éfftie stbstastive hasad claim bhecsusa

t1e state trial court paver provided "Wart z: opportuaity to

presest tie ressoss vaderlyiag tie brea%dows witi court appolated |

cou psel Rudaepstaeip. As tmiS'Court 138 1eld "courts capeot
properly resolve stbstitutioa motioss witiout probisg wiy &

deferdzat waats a rew lawyar", Martel v. Clair, 555 7.S. 548,

664-665 (2012), Tiis Cot;ﬁ}{a Martel explafsed tist as "os-tie-
racord ifaqeiry {:2to tae deféadaat's 2llegatioss 'permnits

mesalsgful appellate reviaw' of s trial courts exercise of

discretios.” Id. 2t 5464 (quotiasg Uaited Stztes v. Taylor, 487
J.S. 3254, 33537 (1998).3?1us, wiere & dafeadzst's requast for

sthstitctios of coursal could warrast & coatiacasce, tia court
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nest deteramire tie deferdant’s reasoss for tre request to

proparly bzlaace the defaadéat's Sirvt1 Ameasdnest rigats agaisst

"fairsess™ asd "tie demaeds of its calesdar."” Teited States

Ve Gonzzlez-Tonez, 548 7,5, 140, 152 (20D12); Wiat is sigpificeat

is tlat t3e stste trial céﬁrt still sciedeled tie trisl eves
£10ug1 tie corrt wes fully-éware tiet Hart was ctteaptiag to
obtzip retaired coursel qf'ézoice wiea potified Sy Rudeasteia

of tiis materiel fect oa.%ar01 27, 2M 2. Navertieless tie stéte
trisl court still sciedﬁle& trizl for tie pext day witléwt
copdvcting sry igguiry ligt elone as extepsive iasguiry) into
tie reaso;s Hart weated to cilzege couasel. Tie trial court rever
provided Hert witi zn opportueity to presest ti1e rsasons

vaderlyizg tie breskdowss Martél; see also McMa iop v. Fulgomer,

821 F.24 934, 942 (3rd Cir. 1987) (coscludiag tizt "wies &
- defendzpt requests sthstitrtios of coussel os tie eve of trisl,”
tie trial court "must egéaég in 2t least soae isguiry ss to

ti1e reesoss for tie éefeadént's 3issatisfactien wit1 1is existi:g

sttorsey" (guotisg Ueited Stetes v. Welty, 574 #.24 185, 187

{3rd Cir. 1992); see zlso Readolpi _v. Secretary Penrasylvsais

Depertnest of Correctiors, 5 F.4d 352, 2021 U,S. App. LEXIS

21401, Texis &t 31-37 {3rd Cir. 2021V; Saity v, Superistesdest

Mzizay SCI, 2022 U.S: App.. LEXIS 10523, at TEXIS at-9—11 (3rd
Cir. 2022) {vscatiag a;d.fenagdfeg for an evidestiary 1ear£g§
o8 &8 rigit to reteiaed coﬁ?éel of ciofce issve tiat "Rssed oz
t1e presert record, we zare ﬁgable to detarnire wietier

tie couvrt cossidered or probed wiy Smita
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wapted to reamploy rntciaei covesel."V; see slso Cerlsoe V.

Jegs, 576 ¥.33 1018, 1ﬁ?5-10?q (7ty Cir. 2009) {corclidiag t1e
trizl jvdge igpored tie presunptioa {2 fsvor of Cerlsor's coursel
of ciolce zad issisted Lpoa axpeditiovssess for its owe séke.
Tie judge mede so effort tc zscertais tre fscts apd follow tup
o1 Carlsos's ressorzhle iLstificatiozs for seekiag
sybstitutios. Tae reasors *le juvdge d1d cite for desyiag &
cortistzace were wazk, azad’ 12 mede go'atﬁampt'tc halasce tiem
agaiast tie effect of Kizser's possible faflirgs aad Csrlsor's
isterest 1» 1aviag 1is aﬁtéiaey of cioice defesd 1im sgeiest
seriots cisrges. Tiws, t1a trial court's denizl of Carlsoi's
aotios for substitutios aaé a coatiavzace was erhitrary ead

ia violetios of tie Sixti agd Tourteecat1 Anepdnests), id. at
526 7,34 at 1027, Hart, ss 1s Carlsoe, remaiaed-iu jell fron
tia time of 1is arrest; £ws, 1@ 12d rotiiag to gais Hy
raedlessly dalayireg t1e trfal. ﬁe 124 aever requestad to
stbstituta coussal previously erd 12d ro itstory of "gamiag"
ti1e system. Id. Tie Sixt1 Anesdmnert secires tae'r{git to ti2
assistasace of coussel. It also izcledes tie rigit to salect,
c8d be represepted by, ose's preferred sttoriey; t}us,‘trtal

courts mst recogasize & presumptioas ia favor of dafardasrt's

covesal of ciwlice. Wieat v. Talted Stataes, 425 7,48, 153, 154
{1989), Accordisgly, tie ixt1 Amesdanest hars s court from
desylsg 2 defesdsst tie rigat to retzir covssel of 1is cioice

erbitrerily or varessoiably. Ford v, Tsrasel, 701 7,34 589, 592

(71 Cir. 19283), Tie Fourteeat: Amepdmeats Due Process Clayse



t

glso bers & court from ﬁejyigg ¢ defepdert’s notior for ¢

coetistasce arbitrarily or tsressosably. Jagar V. czrafite,

376 U.8. 575, 580 (1954), Tws, motioss for stbstitutfoss of
ratziced covesael sed fbr-éﬂqoatietsac cea fnplidate hoti the
gixt1 Anesdneat rigat toléduasel of croice srd tie Tourtaartn
anesdanest rigit to due pfbcééé of lsw. Morris v. Slzppy, 441
Uv.8, 1, M (1983\.‘Hértf$5w5uld 13ve tastifiad, st e e?iﬁégtfa;y‘;}
jeering to tie follon;g~f£cts: (1). Hart waated to tastify szt
t1e supprassioes motloz heczusa iis credibility would 1eve baes
jrdged zgaiast tie destectives credfbilftf surrovrdisg tie coerced
copfassion" tiat wes utiiized gt ﬁriél (£ 155 sow baa2s
denoestrated also tigt t1e§e Jatectivas 124 z 1lstory of lyteg
vrder Jrdicisl osta iiVoLQieg coarcad corfessions); (2) tast
court-appoirted covesal Quﬁénsteia'edvfse& Yart zgzinst”
testifyizg eves tiovgn Hart wastad (aad reeded) to testify to
t12 circunstaaces of evasts strrouvadiag tils supposed
"sorfession”; (3) tist wdersteis {sadequately iavestigated
t1a case; (4) conmusicetior hHetweas Rudassteis zad Hart wes
issufficiest vsder tire fzots of tie csse; (3) Hart dissgread
wit1 Rudessteis's overzll approsci to defeadiag 1tm. Tiese ara
facizlly valid rezsors for tae trizl cotrt to 12ve faqufreﬁ
j2to 1is Aissatisfactio:n wit1 court appofstéd covesel zad taie
trial court aecedad to explores tfem; asl hacatse Hart (tairovgn
Rudeasteis) requested 2z cortiruzece, balsece kiea zgaiast 12

rezsoss for eot gragti&g_ﬂart's notios for z coatiavaece to
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retale coursel. Tie trisl {udge, wwaver, agde jo suci effort
es to isquiras directly witﬂEHart. Tie trizl covrt osly 1ed two
attorseys (Percvto a4 Jo1cs§é) fequire as to wietiar Hert was
opes to a ples bhargeis aQ&,ﬁo possibly coersider takiag & pleé.
Carlsos, 524 #.3d at 1526~?7. Tf tie fixt1 Anecdmeat’'s guarartae
to osa's couvesel of ciwice is 0 neae saytiieg, 1t must mes:
tict a crimiral defardast ncy s2lact 2pd rotalas tire coussel

of 1is cioice, ard tie trlsl covr: aust mzka avary r2asopsble
dccommodatios to factlftéﬁe t18t represestetion. Réndol , 2021
JsSe App. LEXIS at 35. Racsuse as errossous deprivstlios of
cotesal crolez 1s 3 struétgral arror sobt subjact to 1eralass-
arror raviaw, & defeadaat'@eed eot demoestrate preijuvdice

resultiag from tie Aeprivatios. Gorzslez-Topez, 348 U,°, 149,

&t 146-147; see zlso Saita, 2022 T.S. App. TLEXIS 10523, 2022
7.8, LEXIS at 7-9 (3rd Cir. 2022) (cotieg ze¢ "on-tie-racord
iequiry {ato tie dafeadast's allegatiors 'perait méaafngful
eppellate raview' of & trial court's exercisa of discretios.™
citisg Mzrtal, 555 U.R;-i4é, 554 (2012) (guotirg Haitea States
v. Taylor, 487 7.8, 324, 334-37 (1993), Tpdar ANDPA, for Hert
to prevail oz 1ls 1sbass p;titisg, carried tia burdea of
demosstratiag tiat tie loﬁer covrt's decisios was "éoeﬁrary
to' federsl lzw tiag cleari? asteblisted 1as tie 101dfngs of
tiis Court," "ifavolved zs uereasorshle appliciétios of suci law,"
or "'was based or &a Ugréasﬁgable dateranisatios of tie fact’

l1igat of tre record before tie stzte court.” Herriagtos V..
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Riciter, 552 U.S. 85, 10&? ?011) {quotiesg 28 17,2.C, Subéeétiqa

2254(d) (1), (), A statef§§ﬁrt decistos 1s 'costrary to' clearly

estsblisied federal 18w'if{it 'applias s rule tiat costradicts
t1e goveraiasg law set fortﬁf {2 t1ls Court's precedert, or {f

it "corfrosts a set of féégé tiat zre materially
ipdistisguisizble from é'ééélsfoa of tils Court ard aavertieless
errives &t a result differat' ‘ron t1at rezcied hy tals Court.”

Williams v« Teylor, 529 W.R. 352, 405-06 (2000), A "decisioa

edjudicsted os tieir nerits i a state court aad bhzsed or 2
factial determiasation willhaot he ovaerturaed os fackial grouvads
taless objectively'ugfaasogabla {s ligat of tie evidesca -

Cockrell,

presested ias tie state-conrt proceadisrg."” Miller-El v.
537 Y.S, 322, 340 (?003). Tae lower court's ruliags asd fiadiags
wera cortrary to taiis Court_s precedast zad/or {avolvad ae
tareasorable applfcatfég'af.suci law sad/or was based on ae
vereasoeshle determfnatfoaiof tie facts {» ligit of tie record
bafore tie state court oghqgrt's desfal of 11ls Sixt1 ard
Fourteesti Aneadnests rigit to retaised coussel of cuofée.for
1iis jury trisl proceed{ggs{'wzfs clafa siould warraet tiis
Court's sttastios for coaSiderat{og tsder tie vaique facts of
ti1is legal clafa. It is dleér ti1at hesad ypos tir2 presest“recotd
t1e lower courts were unable to deteraire waetier tie court
cossiderad or probed wxg ‘Hart wastad to retais coussel of iis

¢iosisg. An evidegtiary 1eariag, et & misfava, sio0cld r1ave

bags cosducted ia tails caseq
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3, Wietier tils Court siould grart certiorsri to epter &
clear 10ldieg 12 2 1ehess corpis casa to decide wietier s
petitiorer is legally ertitled to 1eva tie federel courts ans:rdete
" tie state to produce all tiat trarspired {: tie stete court
proceadisgs for purposes of fedarzl review corsistest witiy Pules
Goveralsg 2254 casaes, Rula S{c), wiere & 1ahezs petitioser 1ss
reised sthstzetive clzias of ieeffectiva zssistzace of couasel
is faziliag to review raleveat treascriptiors of trisl proceediags

Tils clain was raised {» Hart's 2254 iaheas petitior zt
pPgs. 48-59 zad raised i tle followisg way:

4, Tia State covrts' fiedisg Yart wes pot desfad afs Sixt1a lﬁtu!
J.9.C.A. rigit to effective sssistaece of coursel oa direct
appeal god isitizl-review PCRA couasal wes ot igeffactive in
feilirg to 1ave treescrihed zsd review ti1e volr dire trepscripts
cas be adjvdicated os tie merits coasistest witi Mertisez v.
Ryze, 132 S, Ct, 1309 (2012) apd Treviso v. Tisler, 1372 8, Ct,
19711 (2013)., ' ' '

Tiis issve wss exisustad for purposes of adjudicaztior of tae
merits by tiis Court iy Hart's "Applicatios for Pasel Relssrieg

aard Releariasg hy tie Court Sp Baga" (Apperdix "C" at pgs. 10-13);

District Court memoragdumlihppead{x_fn" at pgs, 1N=11); Hsrt's
pro se objectioss (Aggegdgi'"E" at pgs. 8-9); Magistrates Report
apd Recomnmnepdationr (Aggéndik "?" 5t pgs. 22-23); Superior Court

of Pepasylvezelia opiafos (%ppe&dix."ﬂ" &t pgs. 18-12), Tie fectuel

predicate for tiis clatm'wés Airect appezl cotesel's failure

to 1ave relavaat sotes ofitestmeny regezrdiasg volir dAire
proceedirgs traascribed por to ever review such critfcal
treascripts. Tiis cla{m'fmﬁlfcetes Hart's Stxt1 ead Fourteeatn
rigat to effective assisfance of trisl/direct sppeal proceedisgs
ega dve process of law, Taé}Magfstrates Raport ¢4 Recomnesdatior
eddressed tiis claim s&s Clﬁim D {s tie RR (MIart's claia taist

1is couesel was ipeffactive for fsllierg to 18ve tia jury voir
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’

proceedirgs trasscribad is meritless"). Tie R%R stated tizt
"Hart provides po additiorzl explseetior &s to 10w tie
trasscripts of tie volr dire could 1eve peraitted iin to furtier

develop & claim tiet tais ﬁuror cotld pot he fzir sed fapsrtisl."

(Apperdix "D" at pg. 23) citiag Hell v. Pozasm, No. 11-0021,

2012 WY 355224 (M,D, Pa. Aﬁés 15, 2012 {"Petit{oaer 158 ot
denosstratad tiat tiere was & rezsorabla prohzbility tist if

1is £risl zttorray 12d z trasscript of tie prelinlsery itesring,
the resvlt of tie trizl world 1zve heep differert.”).
Corsequertly, tiis clain must fail."” Id. Wart sthmitted tais
legsl firdieg wes cogtrar}-to law azd factrually flewed {: its
reasoairg. Taie District Cotrt's memorzsdun of 07/12/22 at pgs.
10-11 of 14 (gea Agge&d{x-fﬁv) stete ("Dp PCRA 3Fppezl, tie
Superior Court rejected tiis clsm bacause {t fouasd tiat Hart
fziled to deno#strate 10w, 1@ was prejudiced by iis eppellate
couvesal's decisioe sot to review 2 traesscript of tie volr dire
proceadirgs.”). Iy all of Hart's state a»d federal filisgs,
otier tiaes triazl azad direct dppezl, 1@ was pro se as
court-appoisted PCRA coussel filed & "ro-nerit" letter forciag
pro se rapresaztatio:. Harﬁ_subnitted {2 1{s filfags 12 was
desied 1iis cogstitutio@éy'tlgats to effective essistarce of
cougsei_at trial asd ca‘dt?ect appeal, s=22 a.g9., Zvitts v. TLucay,
459 11.8. 3R7 (1985) ("?frét sppeal as of rigit s sot zAtvdicated
12 sccord witi dve process of law {f tia zppellast doés eot’

13ve tie effectiva assistaice of coursel”) (Hart's ohiactioas

Appesdix "E" pgs. 8-9). Tt {s heyoed cavil tiet traescriptioes




of voir dire proceedf&gsifgfa tecessery part of trisl hy jtry
aad 18 & "critical stageﬁfgﬁbry selaectior is 8 critical stzge

of & dafepdast's cr{mtjaliﬁfoceediags cossistest wity £1is

Cotrt's 1oldiags. Lew{s'éffﬂeite@,States, 145 y,8, 370, 3174
(1892) ("Wirare tie igdict§§it is for & feloay, tie trizl

congesces at least froa ﬁiélt{me wiea tie work of impazelfiasg

tie Jury begiss."); see 2180 Swafs v. Alshens, 380 1.8, 202;
219 (19565) (aoticg tlat.béééuse volr dire zllows for peré@ptdry

cralleeges, it is "a aecaessary part of tie trial by‘iury“\,

overriled os otier grouads by Bstsor v. Kestucky, 475 7.8, 79,
-190 . 25 (1935) (enpiésféfby Hert)., Furtier, Jury selectfoz'
is tia prinscy meags'by'w1tct & defesdart's covasel (zed tie
trisl covrt) may erforce ﬁge Jefaadaat's rigit to he tried hy

a jury free fora etiaic, rapfelp or poli{tical prejvdice, or

predispositios about tie dafeadast's culpability. Flowers v.

Mississippi, 139 S. Ct. 2228, 2238-43 {2019), Rzpdolpy V.

Superistasdaet Graese SCI, 2012 U,S. App., TLEXTIS 21491, 2021

U.S. App LEXI® at 30 (3rd Cir. 2021), Hart 1as baes diligeat

ia 1is attenpts to develop}-pursué, ead praseart to

t1e state ssd federsl courts oz a timely basis s full, complete

aad accurstae record of glgitaat trasspired hefora tie trisl

covrt. Adiareace to taaé,@bligat{oa gssures tigt a 12heds court
ics before it &ll tiat £sf;aeded to corduct meagfagful collatersl

review., Tils is cons{stegtiwitngules Coveraiag 2254 céses,

Rule 5(c), 28 U.5.C. foll. subsectior 2254; PA. R.A.P, 1021,

Tea Upited States Court of Appesls for tie Tiird Circuit 1i&s
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recestly reaffirmed tiis éf{ac{ple is Catlsas v. Superiatesdest

Rappder Towesiip SCT, 33:?ﬁ4t1 795, 2022 17,9, App. LEXIS 12792

(3rd Cir. 2022}, Ta Gaiaes tire court was prasextad witi 2 iegel
situatios ragsrdiag absaacz of state volr Aire trasscripts for
purposes of 2 state prféoéér's 1zhess corpus adivdicatios of
tie merits. Tie court goteéi(fg an oxect lagal claim tiet Hart
is prasestizg to t1ils Coéfﬁ) tiuzt:

"Jafortupstaly, tie District Court 4id rot 13ve tie barefit
of tie voir dire wiaz it was ssked to rule or Faipe's 1ehess
patitios. Additioaslly, ero Peassylvasis court 18d tre opportueity
to examize tie volr dire trasscripts. Taiet is hecause it was
sot produced vatil sfter tie Nistrict Court grarted izhees
relief.” Tie court furtiaer aoted "Yet wa lzck & ressoaabhle
explarstior for way seitier tre Connosgweslta aor petitioser
tiovgat to taguirs {ato ti2 axistesce of & volr d4ire trasscript
despite its obviovs shseerce from iz record. Tiet could 2ad (
covrts would reed a completae traasscript for use is post-trial \
proceediags followiag & first-degree ayrder cosviction gseaus .
beyosd questioz”. Id. 2022 T.S. App. LEXIS at 19, Tie court
roted tiat it "uses =ils opportuzity, ties, to renisd a1l perties
to 1zbeas proceadiasgs tiat ‘tiey 1ava ap ghligatioe, hoti )
faderzl court zed i tie Paeasylvasries courts, to davelop, pursve,
a2d presast to us oa & tinaly basis & full, completa, and
sccvrata record of ALL tiat trzaspired “efore tie trisl court.”

Caipes, 2022 1.9, ’\ppv.‘-",E‘XIQ 12792, at 19220 f(aenpiasis’
by Hart}. Wizt is clesr fs-tiat gr appallate couvrt (stste or
federal) caanrot cosduck &n laeffactiva assfstagce of cotersel
clzia wittout & complate trarscriptios "of 21l taiek trasspired

bafore tie triesl cosrt".'Tge overarciieg gquestioss to tiis Court

for purposas of cartioraeri ties bacome: (1) How could aay:
zttorgay deaned aot'igeffective wies 1@ or sie (deliberste or

"of

eot) uvereasoeadbly feils to raview s couplete trasscriptios
all tiet trasspired befors tie trial court,” afd (2) 10w couvld
asy staste or faderal 1zbeas court fled tist a erimisal de%gadagt
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did aot recaive igeffectivgiassfstaace of cougsel wias tiet
court (PCRA court, stete appellata court, or fadersl 1sheas
court) did sot iava "all tist trasspired hefore tie trial court”
op z2s substastive lsaffactiva zssistarce of couasal clain.
Moreover, failiag to ptovf&a rélevagt traascripts of "eritiesl
stages" of trial court proceadiags for purposes of appellate
review obviously deales agképpellate of due érocess of law azad
fusdameastal falrsess ia éppéllate court/12hess proceediags.

Tiis wbuld-tmplicate'ti{s Covrt's decisior {2 Yaited Ststas

ve Croaic, 455 T.8, S48 (1634\ (cogstruct{vé dapial of couas2l)
a;d'tié lowar courts SAOuid 1672 razogaized it &s svca, is

fair judicial sppellete proceaeisgs. Hasrt raised asterial

facts tist 1ls jury wes biszsad, rasultirg is & inpar;fal jury;
yader ke facts of t1a casa (see Appaadix "B a2t pgs. 22-23,
"Moreovar, to tis extegt-ﬂért srgues tiet z jeror wio wes
pregeast siould sot 1ave haep dllowed oa fae Jvry, Pat. 72«74,
tizt claia is lfkewise'merftless."’. Hdart presepted mnaterizl
fects 3ad prima facle evideﬁce izt 1is jury was taiated furtier
denosstratisyg substaatial ressoss for tie voir dire trasscripts
ie 1i§ 15bass proceedisgs iuplicatirg ifpeffective assistesce

of coussel cleins ygpder txeisfxtx aprd Pourteastil Anezdacseis.

Ruyle 5{(¢) (COQtegté%'Traascr{ots of 1abazs Rules Toversing .. .

subsectioa 2254 Casas also demosstrate frreisileag £12 voir dirs
trasscripts was (is) ragtired for 2 1aheas court to conpatenrtly

rvle o» tie merits. Rula 5 (Asgswer; Costests) reads zs follows:
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"rye zaswer s13ll respord to tie zllegstioss of tie petitios.
I» sdditior {t s18ll state wietier tie petitioser 12s exiaysted
ils state remedies Lrcludieg a:ay post-coavictios renadies
svailable to 1in vader tie.statutas or procedyral rules of tie
state {rcludiag zlso iis.rigit to appesl hoti fron tie judgnert
of coavictios asd from zey siverse judgaest or order.{a tre
post-cosvictios proceedirg. Tie zsswer siall falicste wast
trasscripts (of pretrial, trial, se:tercig, 221 post-copvictios
proceadisgs) sre avzilahla, wiep tiey cap ha ferristed, aed
also wiat proceadiags 1ave beep recordad hut sot trssscrihed.
Tyare siall he sttacied to tia aaswer such portiorss of tia
trapscripts as tie apswerisg party deans relevast. Tia court
op its owe notion or or vpos raquest of tie patitioaer ney order
tiat furtier portioss .of tie existisg traascripts he furaisied
"or #1iat cartais portioas of tie poa-traascribed proceediags.
be trzsscribad spd fursisied. Tf 2 trasscript is reitier
svellable ror procurahle,.a aarrative svamery of ti1e avidancs
néy be subhaitted. Tf tie petitioser appezled from tie iudgaert
of coevictioa or from a» adverse judgnest or ordar i{» a post-
corvictios proceediasg, & copy of tia petitijoser's briaf oz appesl
asd of tie opirios of tie zppellate court, if asy, siall zlso
ba filed by tie resposdest witi tie aaswer." . .

It ié establisied law tist corsistest with ééderal 1z2hess
corpts petitioss filed pursveat to ?8 U,8.C, sﬁbsectfga 2254
czsas t1a Rasporderts \ésﬁef ard servica of saﬁ? is_mé;dated«
to &lso he served upor tie Patitiorer veder Ry les CGoveraiag
2254 Cases Rules 1, 5, 11 zpd Fed. R. Civ. ©. ﬁ(a\,ﬂ?ﬂfcf.
81(a)(2), Rules Governfég 2254 Czses q§§. Nistrict Courts 1
provides tist £1e Yahess Rules arevappifcabte to & pét{tfon
by'a parsos 1ia CUStoéy éurgcagt to & jvdgnest of a state court.
Rules Govaraisg subéectfoa'S‘descrfbes tie maaéatory coatééﬁs
of ag aaswar: Tieré siali'bé attacxéd ta tie agswér stc1 portioes
of tie trasscripts es.tla égSWQrfgg paréy deans raievagt ard
2 copy of tas petittoger'éibr{ef'og sppeal eaed Qf tie opirtos
of t1i1e sppellate éoﬁft,v{f"ég}, 51311 he filed $y t1e feépdédegt
wit1 tie arswer. Tie dsheas Rules tws view txe-exlibfﬁs '
coptaired {2 2 13beas éérpﬁs gaswar to ha par& of tié'agswer
itsalf, witiout waler z 18hess corpis seswer must he deemned
ipconplete witiout’s§c1 vfﬁai zed inportast recordé attacied,
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Faederzl R, Civ., P. “1{61(?ﬁ-provides 1{a part tiat tie Yederal

Rules of Civil Procedure are spplicehle i{s 1ehe:zs cofpus
proceedisgs to tie extept tist tie practice ir stci proceediasgs
is ot set fortiy ig statéﬁéé of tia Usrited Stetes or Habeas

Rulag &zed 1as 1eretofore.c6¢forﬁed to tie practices i@ civil
ectiogs. Fed. R. Cié. P. 10(c) providas {: pzrt tiet a copy

of zgy writtes ilsstrumnest wifca s z: exithit to a pléedigg

is & part tiereof for gilfptrposés. Tt follows from Rule 10(c)
tiat 1f'a5 attecuneg£1t67§§ asswar Is a writtes £nstrﬁmagt,;

it is part of tie pleadigé,*wgder.Rtle 10{c), tae COmpleie€

is deemed to isclide cay &fitteg festrumest attizcied to it as

as exiibilt or say stateme§§s or-docynests {acorporsted is it

by referesces Tie ?ederai.ﬂﬁles of Civil Procedire claezrly
naedzte service ok e advéiééry of plazdiesgs 2ad tieir coasteats.
Fad, R, Civ. P. 3(a) gequftes tiat service ba nzde op 2ll psrties
pot ip defsult of averyipiéadigg sthsequest to tie origisal
conplaist valess 2 coﬁrt:Srders otierwise, {rcludisg zll papers
ralatisy to discoveary, matfogs, potices, desiggatior of record

or dpp=el, z#d otirer sinller pepars. TiowpsoOs v. Crazse, 427

P.3d 253, 258-71 (4t Cirs 2095), Tie Tiompsor Coirt goted taist
t1ie Courts' to 1zve co&éiiérei s¥aflar issvas i12ve coscluded -
tict sa2rvice of 2» easwer s ex1ihits of 2 12bess corpis

petitioser is mzsdated. Piadale v. Npep, 249 ®, Sypp. 24 351,

355 {D.N.J. 2003), wiere a New ‘Jarsay Aistrict court coscludad

tizt "Hzbeas Rwle § required t1a State to serva tie Azrswar oOa
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tie petitioser, aad Caévégfv. Morget, 932 F. Supp. 1152 (FE.D.Wis.

1995) (dismissiag tae Qtaégfs raspoese to a2 12hezs Corpus
petitios for fzilure to provide ss "sppropriszte arswer" wilci

'would feclide "copies of tie relevart judgnest of cosvictios,

ey aveilahle z:d rgggvaatftggascrfgts,'agd gay post-coavictios

pleadipgs aad decisiogs,"xas raquired by Hahess Rule 5); see

also Moore's Faderal ?raqﬁfce, subsectior 671.04(4) (Mattisw
Pesder 34 ed. 1997) (recogeizieg tiet "tie asswer siould he

_served or tie petitfo@et'qtytie patitioser's ettorzey" zzd must

"set forti" tie followfag:.ralgvaat‘goggioas-oﬁ trzascripts;

briefs filed by petftio;ef?agd goversnert; oplrioss sed orders

of stete cotrts); Ragdy.Hgytz esd Jamas S. Lishnza, Federsl
Habeas Corpus Practicae ssd Procadire, sthsectioa 19,2 (41 ed,
2001) ("Beqause Habeas‘Ruié.S states 'relavaart' portioss of
t1a racord 'siail Be'attagfed to tie assswer, ary order veder
Rulas 4 apd 5 of tie Rules CGovereiasg 2254 Cases reqﬁfr{ag tie
Stete to geswoar ta2 petitféa s8d to sarve its aarswer to trre
péti&ioger.,.also pfesunéﬁly requires tiae stete to serve o:
tie petitioser -~ wietier fpdlgeet or aot -~ tie 'sttacied’
portioss of tia record.?“ﬁi.?ibm sos, 427 F.#d gt 269-270; see.

also, Rodriquez v. Florfda-bgpt. of Corraectiors, 743 7.3 1073,

1077 (11t1 Cir. 2014) (same), cert. desfed 135 €, Ct, 1170

(2015); Sixts v. Tisler, 515 F.2d 549, 572 (St Cir. 2010) (szne)

cert. depied, 552 .S, 1124, {2011); Tiwrlow v. "esk, 2018 NVY

007, 2018 U,S. Dist, TAXIS 2755, Wo. 15-cv=512-94 (D.N.9, Jzr.

8, 2018), Staver J, MeAvliffe, T.S. Nistrict Judge (szmne), Tt




was presested {, Hsrt's 13haas corpts memorzadun of law 1

stpport tiat tiese docunegté wara pacassary for Yart to properly
presest 11s coastitutioral claims uvsder tia izt asd Fourteest
U.S.C.A, (Hsrt's 1zhezs nenorasdum at pgs, 95-100) asd praserted
{z Claia VI, wiica reads:.f
VI. I: Complizece wita Rgle $ Covaeraiasg 2% 7.5.0, 2254 Ceses
Hart Raguests 2z Arder Taitared by tie Court taizt Rnspos&eats
Apswer wity All Et1{bits_Re'iag1 Served vpoa Hart for Coapete:rt
grd Tioroug1 ?resegtatfoh;qf 11s Sthsteativa Based Clazins

Hart reguestad tie f&ilowfgg hea providéd; 3s ragquired by
tie Rules Covaraieg ard Civil Procedira Rules spplicsble ko
18bess corpus proceadiags:

(1) Traescripts of Hart's Arraiganest 1214 or Tehriasry 2, 2010
(02/02/10) cosductad ip tia Court of Comnor Plaas;

(2) all motioas subnlttad'by tia parties 1s State court;
{3) all earipg sotices;
(4) a1l mwotioss for cortistsszces submitted by eltier party;

(5) trasscripts of tie Seiadulisg Corfaresce 1earisg
cosducted/1eld oa Septamher 27, 2010 (93/20/10) 1eld before
Hop. Judge Carolys F!gga].-'re"tli'g,

(5) jury selectios aotes of testinoay (voir dire) aad es wall
gs asy pollisg of tie iprz,transcri ts;

(7} &1l petito;s/notioas/pleadtags sthaltted hy Hart to taa
Pazasylvasia Supremne Court sfter dezial of 1ls appesl to tre
Superior Court as well zs all relevast trasscripts of trisl

court Qroceediegs.
Hart ties reqﬁested {n'ifs Corclusior a4 Reliaf Requested

t1st tie Court ester say otier Ordar tiat tie Court deews
recassary, &s justice redc{res, 15 corjrectios wita 1is plesdirgs
of record tws far praséatéa aed tia lézw {2 relatior to tisse

materisl facts for adjudfdét{og of tia substastive hased merits.

n



Upder Rela 5(8) of tae Quléé Coveraisg Sectios 2254 ceses, 8
judge may, for good csuse, svtiorize & party to coeduct Al{scovery
i pder Fad. R. Civ. P, 224 3éy 1ia{t tre exte:t of suer discovery.
Ip determiaiag w1etier t&-éerntt discovery tie burdar rests

vpor tira petitioprer to deﬁbgstrate tiat tie sougit-zfter
ipfornstioe is partisest azd tiet tirere is good catse for {ts
productios. Williaas v;_Réérd, 537 7,33 195, 209 (3rd, Cir.

2011); see also Bracy v. Granley, 520 U.S. R99 (10a7), Jader

tie 'yood ceuse' steedsrd, & district court siould greet lezve
to cosduct discovery da11 'y1ere specific allegstioes hefore
t1a court siow reasor to heliava tiat tie patitiorer nazy, if

t i@ facts are more fully developed, ba shla to denorstrata tiat

12 is estitled to relfef." Hsrris v. ¥élsos, 394 7.8, 285 (1050),
Tye District Cotrt's deéfsfoa to daay discovery ir taiis csse
regardiag Hart's raquested préductiog of relevast state court
trial proczediasgs is prevggttgg Yert from developisg meritoriots
jyror Hias isscves. Tt 188 élready baas dencestrated tiat Hart |
13d 2 prega&at tvror 1e s fvry (is @ czse wiere tie State
arguad Yert coamitted 1omf§£de spor 2 pregsast womsal. Tre lowar
court's order ere prevegtfgé gsrk from denosstrstisg, if more
fully developed; addit{ogailstructural errors is s stzta trial
court proceedisgs w1efe tiat juror saould'iavé haap dismissed

for cavsae. UJeited States v. Mertisez-Sslezar, 529 .S. 304,

316 (2000) ("Tie questioc'of wietilar to seé; e bigsed jrror
is sot & discretiossry or stratagic decisionr. Tie seatinrg of

: 1
. -t S -
g biazsed juror wio siould 1ave hear disaissed for cause requiraes
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taiets tie eatire tricl, ééd t1erefore...t1e resultisg cosvictioe

aust be overtursed. Wolf v. Rrigaso, 232 F.2d 499, 503 (6t

|
reversal of tie cosvictior")s Failure to remove biased jurors
Clrs 2000), As succlactly étated by tie Sixt1 Circuit ies Hugires

v. Usited States, 258 F.3d 453, . 15, 16 (4t Cir. 2001):

"If coqgsel's decisior sot to ciallegge a blesed verirepersos |
could cosstitite souvsd trisl strategy, ties soved trisl stretegy |
would iscltde coupsel's Aecisios to waive, {e affect, & crinipsl
defeedzet's rigat to as inpartisl jury. Howaver, {f coursel
capaot waive & crinfeal defapdsat's basic Sixta Anesdmeat rigit
to trisl by jury "witiovt tie fully isformed asd pthticly
acksowledged coasest of tie clieet." Taylor V. T1lisols, 484
U.S. 400, 417, s. 24 (1938), tiea couvasal cerreot so welve &
~crinigal defesdast's hasic Sixt1 Anasdmest rigait to trial by
as inmpartiel jury. Tedeed, givea tiat tire presezce of a bissed

- jeror, like tie preserce of a biased judge, is a 'structiral

defect is tie cosstitttior of tie trial meciasisn’ tist defles
jarnless aerror 2salysis, Joiasos V. Armostroct, 9561 F.2d 748

et 755 (quotisg Arizoss v. Fulnisste, 499 7.S. 259, 300 (1991),
to argue soued trisl strztegy {ia stpport of crestisg such &
structiral error seeas brazes at bYest. We fi:d tist 0 sou ed
trizl strategy covld support covasel's effective waiver of s
petitioger's basic Sixti Aneadnest rigit to z2 impartial Jory."

%ee also Dyer v.Aéaidétoa, 151 »,3d 970, 973 (9t1 Cir.
(ep baec) (bias jurors négdatigg a rew trial); Qswald v._Betrand,‘
374 F,3d 475, p. O (7t Cir. 2004) (1oldieg trat every criaissl
defesgdast {s eatitled to Sé_tried bhafore aa impartial tribieal,
asd tifs 1s oze of tie 1aéafc1 of rigits of & crintasel defesdast
tist is 20t stbiect to tie doctrize of 1izrmless error)

(collectiag cases). T\ﬁs'was tiororgily presested also ia Hart's

1sbess corpts memoraeduam of lew at pgs. 5§5-59 (collectizg

structiral error cases). Stricklsed v. Wasiisgton, 454 U.S,
568, 687 (1984) requires tiat fiedieg {seffective assistasce

of coussel requires first firdieg taat cocssal's performasce



wés oblectively ugreasogabié ugﬂer tie Sixka Amegdmaaty'aad
secosd, tiet coursel's ﬁef{éfeat parformasce prejvdiced
dafeadast). Tt was patent1§.obvfocs triel couesal was {raffactive
aad Hart suffared preicdfcéd {a t12 materis) facts of tiis casa

iaplicatieg daotier structrral arror is t1a &trisl court

procaedisgs. As fyurtiar denosstrative proof tiet {t was recassary

for Hart to obtzia jury voir trasscripts iaplicatisg ohvious
juror hiss/{apartial ﬁurofvissue.t\e Nistrict Attorpey uvtilized
tia fact tie casa igvolved tie destn of a pregéaat wone: ko
lattanpt to brirg polit{calﬁéqd/Or anotionszl {sstes f; za ohviots
blataet attaapt to arouséjﬁle'preiudfce to Hart wrere thae
foiléﬁigg preiudic{al érogééutorfal alscosduct ocoured:

‘Diriag tie prosacutioss closirg srguaeet, ti2 prosecutor seid:
"idsrt) ected as ftia victia's) judge, 1=2r 1yry, &pd 1er
exacytioser asd a self-proclaimed shortiosist of tiat hahy,
because wias 1a siot ier ia tie iezd, tie haby dfed, too.” (M.T.
trisl 03/30/12 at pgs. 5?). Trizl couesal slso obiacted hecatse
t1e prosecutor's actioss of callirg Wart & "awrdersr” hefore
vardict, was it zad of itsslf, praivdicial hut to csll Hart
&s shortiosists was polstaedly vaduly prejudicial asd requested
s maistrial. (N.T. trizl 03/30/12 zt pgs. 77-R5).

Tiis was presested s & separste aad distisct claia
taroygiovt Hert's Stzte colleteral zed federal 113hess corpus
filiegs (see Hart's pro se 1zhezs corpus mnemorzzdvm of law at

pags. 42-4%:
y

3. Tie Stete court's varessorzhly epplied tie ohiective

Ra: . Tpited States, 395 7,8, 7], 55 8, Ck, 529 (1933)
asd its progesy ies fiasdipg trat Petitiorer wss sot desied
Petitioper's substactive Rfixt1r (5t1) U,S.C.A. rigat et trisl
gr2d oa direct eppeal for feilure of coursal to follow-tirotga
os & reguested aistrisl due to prejudicisl prosecvtorial
aiscoeduct vtilize to deprive Patitioser of & feir tricl

13



Tia prajudicizl prosééﬁtorfal niscoeduct ead {paffective

éssistazce of trial agd'df?éct appeal could cléim is demnosstrated

1y Hsrt's Habeas Corpus matorasdun of lew at pgs, 42-49; Appesdix

- "o" nistrict Court menoraggﬁn at pgs. 9-10; Appeadix "E" Qart's
subhstagtive based 0b1ectf§i§ at pgs. 5-7; Appesdix "%
Maglstrates Report &4 ReﬁémnegdatiOg gt pgs. 19-22; Appesdix
"e" syperior Court Opfgfbhtat pgs. 17-12, Tils is svhaitted
to put tie facts of tlfs-éiafn {2 coatext of tire ressoprs Hart
18s dencastrated goad caﬁgéfagd cossistert wita Rule 5(¢)
1svolvieg productios of xéfer£81 docuneats to dévalop-
-danosstrated impartial jur§r e¢lains, Tie lower court's
razsoripg ard decision ig;ékfs clain were (are) dacided iz &
way tist cosflicts witx-égé:relevéat decisioss of tafs Céurt
asd Ryules Goveraisg Habeas'@orpus actioas aed certfqrérf'siohld
be gragted to resolva t1ié{£mportaat faderal clafmssjw

4, Wietier tia lower c&ﬁrt's 1ava so far departed froa tia
accepted apd uvsual course of fudicial proceedisgs as to call
for a» exercise of tils Cotrt's supervisory power asd’/or 1eve
decided zp importast federzl guestios 12 & way tiat corflicts
wit1 relevaet decisiors of tils Court regsrdiesg Wart's degial
of 1is Sixt1 Amsadamest rigit to & Speedy Trizl.

Tiis substantfve'a@daépbstaat{al clain was prasested
tirovgiouvt Hart's feﬁerél'éjd stzta 1zheas proceedfegs. Tils
clain 18s beeg txorougal?:ékaausted‘{g t1e lower court
proceedipgs aard is aot érbéedurally defavltaed waerrastizg
coasideratios of 1 sdbé%a}tive nerits by tifs Court {see Hart's
Hazbeas Corpus nexnorssdca qf law at pgs. 50-95; Apperdix "
District Court's mamoragdtﬁ:at pgs. 11-13; Appazix "B" Hart's
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pro sa Objectioss at pgs. 9-10; Appesdix " Magistrztas Report

s2d Reconnasdstios at pgss 23-25; Appeadix "o" oyperior Court

Opislos at pgs. 7=11), Hart razised tils claim {¢ 1is federal
jabezs 2254 petitios i{» tie followieg terus:
5. Tia stata courts’ £ipdiag Hart wes sot deafesd s izt (5t1) %
asd Fourteegt: (14£1) T.S.C.A, rigat to affactive essistaace ;
of coussel durisg pre-triel, direct zppeal 224 collateral reviaw
procaedisgs os all prior coussel's failvure to suhnit s
meritoriovs Speedy Trizl Claia is (was) costrary asd varezsorable |
spplicatioss of clearly estshlisied federal law aed 1w0ldiegs ' |
warrsatisg tie grazastieg of tire "rit ' |
Ts Hart's SuperiorVCoﬁrt eppeal t1is substastive based |
clain waes reised 1 tie'le}owf:g teras:
1. Wietiar prior coursel were ipeffective for filisg to raise
a meritorious Pa.R.Crim.P, 590 (spaedy trisl rvle! aotios to
d{saiss tiat deprived [Appellapt! of 1ls suhstaative fi{xt1 (5t1)
24d Foturteeat1 (14t1) Tpited States Coestitutiosal Anezdnerts
agd/or tie Pepssylveais Copstitutiosal rigit usder Article 1,
subsectiogy 9 depriviag a basic wazs rigit?
See Appeadix "7 guperfdr Court oplsior &t pg. 5. Tie lower
_state zed federal courts,. 2s sybaitted hy Hart, varessoaably
apﬁlied tils Court's 10oldipygs regardipg Speedy Trial claias
asd tire naterial facts démdgstratfng a neritorfous Speedy Trisl
claim vader tie Sixty Ameadnert. Tie Sixt: Aneadaest Speedy
Trial Clavsa providas £1ét "ia all criaipsl prosecutioss, tia
accused s1all esjoy tie rigat to & speedy trisl 224 public
trial.” U.S. Coast. amsed. VI. Tie Clavse embodies "opa of tae
most basic rigits praserved by ovr Cosstitutios."” Klopfer v.
Norti Carolisa, 385 7.S. 213, 265 (1967) (rigt: to speedy trial
applies i» state veadar tie Dua Process Clause of tie Fourteartn

Anesdnest). Tie rigit to a speedy trial is asseatial to protect
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sll prasuvaptivaly {ggocegﬁ“crin{aal dafapdasts, aad {t does
so "by 'prevestisg vadie asd oppressive {zcercerztios prior
té triale...ntainiziag agxféty 28 coscers 2ccompasyiesg public
accusationss, 2sd...linitlpg tire possihilities tist loag delay
will ifampair tie ability cffaa zccused to daferd 1aself,'"

Batternzs v. Moatasz, 134 'S, Ct, 1509, 1414 (2n15), Tafs Court

16s repastedly 1eld {ts:postttog tiat tiare is osly ore reaedy
wiap & deferdaat denogstraées 1is/12r 9paedy Trizl Rigits were
violated., "Tie solae :énéﬁy for z violatios of tia speedy trisl
~rigat £is1'- disnissal of.ﬁie ciarges.”" Bettarmsa, id. 194 T,

Ed., 243 at 732 citiag Qﬁrugk'v. Teited Stastas, 412 17,9, 4324,

440 (1973); Ssrker v. Wiago, 407 1,8, 514, 522 (1972), Tia Nue
Procaess Clause aay be violated if isstasces deno;stfate
prosecutorizl delay tizt is "tactical” or "reckless" Id. Citiag
United Ststes v. Tovssco, 431 W.9, 783, 739 (1977), Prior to
trial Dafepdast's are zccused of a crine., Tie presumnption of
ispocenrca of Upitad ﬁtatgsictt{zeas crimisdally ciarged ia zey
perticular State {s nafgtafﬁed tatil corvictios vpor trisl or
guilty ples. Rettarmezas, id. 194 T, "4, 24 st 739, Prior to
coavictior, e acdused:fs.sztelded by tia presuaptior of
is2s0cerce, tia "hadrock, axionatic ard alamestary prisciple

wiosa aeaforcenast lies at_ﬁ\e fouedatior of tie admisistratiocs

of our criaizal law."lgg;‘éftfgg Rged v. Ross, 458 7,9, 1, 4
(1984), Tie Speedy Trial Ciacse inpleneats tiat presvaptio:
by "preveatiag uedve aed oﬁpres5[ve tscercaratios prior to
trigle.s. alatnizizg agxiety aad coszcer: accompaayisg ptbhlic

accusatiosr, ard...linitisag tie possibilitias tiat loxg delay
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will impsir tie ability to an sccused to deferd 1iaself.' Id.

Citisg Usited States v. Marioa, 474 7.8, 307, at 320 (1971);
Rarkar, 407 U,S. 514, 53235, Tie oely legslly pertiasest tine

a crimirzlly 2ccused Citizesrs looses tie prestaptios of ispocerce
is vpoa coavictioa. Id. 194 T, ®Wd, 24 at 720, Tie Stete uney

ot pernit a presvapively irsoceat Teited States Citfzég to

ba wors e&pgd wasted by loediperfods of pretrisl tmprfscgméét
butes.speedily cone to ils trizl., Td. Tils reflects tie frarers
of tie Usited “tates Cosstitutios mzrdate tiet a prestaptively
{srocest persos swtuld a0t lasguis1 veader as trresolved crerge.

Tws, tie Speedy Trial Clsuse guesrszetees "tie zecused" 'tie

rigit to s speedy...trisl.'" .S, Cosst. Anerd. 5. Relevast

to t\ié clein is tie legal fizdieg tarst 2 "accused"” is
descriptive of a status precedisg "cosvicted". See e.g., 4 W.
Blzckstoae, Connorsntaries or tie Tews of Eaglzad 322 (17539},
Wiea a2 State 1abess petitioser competeptly demozstretes iis
speady trizl are violated tia sole remedy for tails Vfolétioa

is dismissal of tie cierges. Td., 192 7, ®d, 24 at 732, Tiis
Court 1as repeztedly denzaded tiat violatior of tie Speedy Trizl
Clause raguires terntnatioa of tia prosecttios. qettarna . id.
104'1,, Pd. 24 734, zt 7?2 (FNS) (2015), T¢ order to prevail

or as iraffective assistaace of couvasel claim Qart ntst
danoastraste bot1 tmat'couase1~s represemtatioa fall helow aa
obiactive stasdard of rnasonahlaaess, Qtricklaafi v, Wasitagtosr,
466 77,8, 459 (19%4), zd tirat trere exists a reasonable '

probability tist, but for couvasal's veprofassioszl errors, tie



rasults of tie proceedisgs would 1ave bees differest. Id. Wiera
tia prisciple allegatiocs is i{aeffectiveress, Hart must prova

t1at 1is Speedy Trial clain {s meritorious zad tiat tiere is

a reasosable probability tiat tie outcomne of t1a proceadiags

would 1ave beep differest ia order to demosstrate gctual

prejudica. Wille Hart's clainm is ore elenept of proof o s

Sixti Aneadaaat claia, tie two claims 1ave sapsrate idertities

aad reflect differest cogsfitutfogal velva. T4. 477 7.8, at

375, Tie factual predicate for HWart's suhstastive “peedy Trial

Rigits violatioas &asd fgeffect{ve assistaace of coussel {a tais

regard. siow tiat Hart was cierged by crinisal conplaist o2

October 15, 2009 (10/16/09) asd was arrested zlso oa tiat date.

Hart was iscarcarated azd sot peraitted bail prior to trial

per Pa.R.Crin.P, Rula 520(R) {Ra{l Bafora Verdict) ("All prisoaser

s18ll be bailabla by sufficiest sureties, yalass for capital

offarsas or for offegses_fo:.wafci t1e_naxinun sastesce is lifa
inprisosmeat or ualess po cosditios or conpatios of coaditioas

otier tiaas imprisosmast will reasorzbly essvre t1a safety of

apy persor sasd tire commuaity wies tre proof is evidest or |
prestaptioas great; aad t1e:prfv{1ege-of tia writ of 1iaheas corpus
s18ll aot he syspesded, éniéss wiep 1e case of rabellios or
ievasios tira pudblic safety nay require {t."), Hart's corinisal
¢iargas were a goa-hailable offease veder Pasgsylvasia law.
Hart's trial coanesced os Marca 27, 2012 (N3/27712), Hart was
iscarcarated is pretrial datestios for efgit-iwadred aizety

tirea (893) days after 1@ was arrested, Hart jever agraed to

3



sty costirusaces jzor Wafvediiis Spaady trial rigits. Tia
isclusive datas of Hart's]fQCarceratio; ere froam Nctoher 15,
2009 to Marci 27, 2012 as demosstrated:

October 15, 2000 (15 days);
Noveabaer 2009 (30 days);:

Dacenber 2199 (31 dsys);

Egtire year of 2010 (365 days);
Bptire year of 2011 (355 days);
Jaguary 2012 (31 days?; .

Fabrvary 2912 (29 days);,

Marea 2012 (27 days); - B

Trial coanasced o» Marcy 27, 2012,

* 3 e 8 s s v 8 @

Tie trizl siocld 1ava cch%égced ot or hefore Wadsesday April

14, 2010 (sea Hart's pro's¢-1aheas corpes nenorasduan of léw

gt pgs. 55-59), Tie Iower-gﬁate apd federal courts' attanpt

to justify tie obvious depial of Yart's Speady Trisl rigits

&s excusabla for reasoss laplicatiasg "viexplaised fedicial delay"
(Hert's 1zb2as namo. at pés. 72~77) ia 12 difficulty of tia
stzte covrt {s scireduliag = dasti pagelty case for trisl. li.

Tie Magistrates R¥R (Appasdix "°" at pgs. 22-24) accapted tiis

factually iscorrect prenféé acceptieg tie stete courts €fisdirgs:

"Is ti2 Lpstast case, 138 dsys of tie delay were axcludable;
35 days dve to [Hartl jot 1avigg as attorsey, 2ed 153 days dve
to defegse requests for coatievaaces, Ta additios, 540 aexcusazble
days were dve to tie difficulty, by tia covrt, I» scireduliag
a capital casz for trial. For i{astasce, oa Saptenbar 20, 2010,
tie trisl court listed tie cese for trial or Marci 24, 2012,
rulisg all but twelve days, wilcl was attridutad to tia
Comnoawealt1's request aot to scireduvle tie trisl Avriag tie
waeks of Ciristass asd New: Year's May, was azousabla, ! Yiae
81l excludable asd excusahle tine is corsiderad, THart! was
brougit to trial 155 days after 1is asrrest. Tws, £i12 csse was
tried witi tie tine zllotted hy Ryla 500" '

Tiis is factvally fscorrect {p tizt tiea Connorwealty witidrew

seekipg tie deata pesalty early fs tire crimisal procaedisgs.
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Tia 540 days of "u;explafggﬁ jedicial deley” is siaply haiag
ctilized as a ruse to deter Hart's “peady Trial clain a.d
lpeffactive essistasce of coussel claias from baisg properly
édjudicetad or tielr substégtIVe nerits tiet would merit relfef
from tiis vscosstitutiosslly ohtaised judgnaest of sersterce.
Hart request tie estry of aay order estered by tiis Court {a
corluectios wit: tie pleadf?g fecludieg discierge or as

evideptiary 1eeriag beiag 1214 oa aay/ell claiams.

CONCLISON

Tha patitior for writ of certiorsri siceld he gragted..

Rasgpactfully subaitad,

Ngull Meart—

Tyrell Hart, prb sa




