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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-10623-]

VERSIAH M. TAYLOR,

Petitioner-Appellant,

vErsus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

ORDER:

Versiah Taylor, a federal prisoner serving a total term of 264 months’ imprisonment for
] conspiracy to defraud the federal government, filing false tax returns, wire fraud, and aggravated

identity theft, seeks a certificate of appealability (“COA™), and leave to proceed on appeal in forma

pauperis (“IFP”), in his appeal from the district c'oux“t’s denial of his pro se 28 U.S.C.
’ § 2255 motion to vacate. Therein, he argued that his trial counsel performed ineffectively by
| failing to: (1)(a) move to dismiss the indictment for lack of jurisdiction due to failure to state an
offense; (1)(b) request a Franks v. Delaware, 438 U.S. 154 (1978), hearing; (1)(c) move to
supptess content from an affidavit in support of a search warrant; (1)(d) move to “Quash the

Unreasonable Delay, Oppressive and Abusive Use of the Grand Jury Subpoena Process™;
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(1)(e) move to dismiss the indictment based on a speedy-trial violation; (1)(f) move to dismiss the
wire-fraud charges based on double jeopardy because the conspiracy charge was based on the same
offense conduct; (2) object to an inadequate Faretta v. California, 422 U.S. 806 (1975), hearing;
(3) object to victim impact testimony; (4) ascertain exculpatory testimony from Terrance
Goodman; (5) timely file a notice of intent to rely on alibi testimony; (6) object to the excusal of a
witness at trial, Kingston Murphy, after she asserted her Fifth Amendment rights; (7)(a) “propose
a non-criminal conduct instruction averring the correct statement of the law pre 2013
Amendment”; (7)(b) timely file a proposed special instruction on wire-fraud deception; (8) raise
the issue of unwarranted sentencing disparities; (9) object to a three-level adjustment to his offense
level for serving a managerial role; and (10) object to the court’s denial of his right to allocution
at sentencing. He also asserted that his appellate counsel performed ineffectively by:
(11)(a) failing to raise the “jurisdictional issue”; (11)(b)only challenging the “sophisticated
means” sentencing guideline enhancement; and (11)(c) not raising a Faretta claim.

A magistrate judge entered a report and recommendation (“R&R”), recommending that the
district court deny Taylor’s § 2255 motion. The R&R cautioned Taylor that “[a] party who fails
to object to the magistrate judge’s findings or recommendations contained in a report and
recommendation waives the right to challenge on appeal the district court’s order based on the
unobjected-to factual and legal conclusions.” However, Taylor did not object to the R&R, even
after the court gave him additional time to file objections.

When reviewing a district court’s denial of a § 2255 motion, this Court typically reviews

findings of fact for clear error and questions of law de novo. Rhode v. United States,

583 F.3d 1289, 1290 (11th Cir. 2009). However, absent an objection to the R&R, this Court will
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only review a waived objection for plain error if necessary in the interest of justice. Evans v.
Georgia Reg’l Hosp., 850 F.3d 1248, 1257-58 (11th Cir. 2017).

Here, Taylor cannot show that the district court plainly erred in denying his § 2255 motion.
The district court properly denied Grounds 1(a), 1(f), 2, and 11(c) because the indictment provided
the statutes that Taylor was charged with having violated, the case did not implicate the Double
Jeopardy Clause, and the record showed Taylor did not request to represent himself. See United
States v. Brown, 752 F.3d 1344, 1354 (11th Cir. 2014) (“So long as the indictment charges the
defendant with violating a valid federal statute as enacted in the United States Code, it alleges an
‘offense against the laws of the United States’ and, thereby, invokes the district court’s
subject-matter jurisdiction.”); United States v. Ibarguen-Mosquera, 634 F.3d 1370, 1382 (11th
Cir. 2011) (explaining that “when the conspiracy and substantive charges derive from separate
statutes, ‘the commission of the substantive offense and a conspiracy to commit it are separate and
distinct offenses’ because the charge for conspiracy requires an element not required by the
substantive offense: proof of an agreement.”); Gill v. Mecusker, 633 F.3d 1272, 1293 (11th Cir.
2011) (explaining that a Faretta hearing is triggered by the defendant’s “clear and unequivocal
assertion of a desire to represent himself.”). It also did not plainly err in denying Grounds 1(b),
1(c), 1(d), 1(e), 3, 4, 5, 6, 7(a), 7(b), 8, 9, 10, 11(a), and 1 1(b) because Taylor failed to establish,
and, at times, even allege, prejudice from his counsel’s purported deficient performance. See
Strickland v. Washington, 466 U.S. 668, 687-97 (1984) (holding that an in'effective-assistance
claim requires a showing of deficient performance and resulting prejudice). Accordingly, Taylor’s

motion for a COA is DENIED, and his motion for [FP status is DENIED AS MOOT.

/s/ Kevin C. Newsom
UNITED STATES CIRCUIT JUDGE
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UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W,
Atlanta, Georgia 30303

David 1. Smith For rutes and forms visit
Clesk of Court www.cal | .useourts.gov

March 28, 2022

Versiah M. Taylor

USP Thomson - [nmate Legal Mail
PO BOX 1002

THOMSON, IL 61285

Appeal Number: 21-10623-J

Case Style: Versiah Taylor v. USA

District Court Docket No: 5:18-cv-00064-MW-HTC
Secondary Case Number: 5:13-cr-00013-MW-HTC-1

The enclosed copy of this Court's order denying the application for a Certificate of
Appealability is issued as the mandate of this court. See 11th Cir. R. 41-4. Counsel and pro se
parties are advised that pursuant to 11th Cir. R. 27-2, "a motion to reconsider, vacate, or modify
an order must be filed within 21 days of the entry of such order. No additional time shall be
allowed for mailing."

Any pending motions are now rendered moot in light of the attached order.
Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Davina C Burney-Smith, J
Phone #: (404) 335-6183

Enclosure(s)

DIS-4 Multi-purpose dismissal letter
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-10623-]

VERSIAH M. TAYLOR,

Petitioner-Appellant,

VEersus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

Before: NEWSOM and BRANCH, Circuit Judges.
BY THE COURT:

Pursuant to 11th Cir. R.22-1(¢) and 27, Versiah Taylor has filed a motion for
reconsideration (and an accompanying addendum) of this Court’s order dated March 28,‘2022,
which denied his motion for a certificate of appealability and denied as moot his motion for leave
to proceed in forma pauperis in his appeal from the district court’s denial of his pro se
28 U.S.C. § 2255 motion to vacate, set aside, or correct sentence. Because Taylor has not alleged
any points of law or fact that this Court overlooked or misapprehended in denying his motions, his

motion for reconsideration is DENIED,
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\

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

UNITED STATES OF AMERICA,

V. CASE NO.: 5:13¢r13-MW/HTC-1
VERSIAH M. TAYLOR,
Defendant.

/

ORDER ACCEPTING REPORT AND RECOMMENDATION

This Court has considered, without hearing, the Magistrate Judge’s Report
and Recommendation, ECF No. 388. Upon consideration, no objections having been
filed by the parties, !

IT IS ORDERED:

The report and recommendation is accepted and adopted, as this Court’s
opinion. The Clerk shall enter judgment stating, “Defendant’s Motion under 28
U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal

Custody, ECF No. 351, is DENIED. A Certificate of Appealability is DENIED.”

! On two occasions, this Court directed the Clerk to resend the Magistrate Judge’s Report
and Recommendation to afford Defendant a meaningful opportunity to respond. Defendant
recently filed “a list of potential witnesses,” ECF No. 400, a month after the report issued, but has
not filed any objections.
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The Clerk shall close the file.

SO ORDERED on January 27, 2021.
s/Mark E. Walker

|
|
|
i
’ Chief United States District Judge
|
|
|
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

UNITED STATES OF AMERICA,

v. " CASE NO.: 5:13¢r13-MW-1

VERSIAH M. TAYLOR,
Defendant.

/

ORDER DIRECTING THE CLERK TO
RESEND REPORT AND RECOMMENDATION
AND EXTENDING DEADLINE TO FILE OBJECTIONS

On November 2, 2020, the Magistfate issued a Report and Recommendation,
recommending that this Court deny Defendant’s motion to vacate, set aside, or
correct his sentence. ECF No. 388. On November 24, 2020, a copy of the report—
mailed to FCI Estill—was returned as undeliverable. ECF No.397. A review of the
Bureau of Prison’s inmate locater indicates that Defendant is now housed at USP
Lewisburg, at 2400 Robert F. Miller Drive Lewisburg, P.A. Accordingly, the Clerk
is directéd to send a copy of the Magistrate’s Report and Recommendation, ECF No.

388, and this Order, to Defendant at USP Lewisburg. Defendant shall have fourteen

days from the
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date of this Order to file any objections to the Magistrate’s report.

SO ORDERED on December 3, 2020.

s/Mark E. Walker
- Chief United States District Judge
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NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

UNITED STATES OF AMERICA,

V. Case No.: 5:13cr13-MW/HTC
‘ 5:18c_v6_4-MW/HT_C

VERSIAH M. TAYLOR,

Defendant.
_

ORDER DIRECTING--CLERK TO RESEND

|

|
' ' IN THE UNITED STATES DISTRICT COURT
REPORT AND RECOMMENDATION AND THIS ORDER

This Court previously direéted the Clerk to resend the Magistrate Judge’s
Report and Recommendation to Defendant éfter his mail was returned as
undeliverable. ECF No. 398. This Court gave Defendant a deadline of December 17,
2020, to file objections to the Report and Repommendation; however, no ().bjections
have been filed as of the date of thi;c, Order. |

In order to afford Defendant a meaniﬁgfu] opportunity to respond, this Court
again directs the Clerk to mail Defendant a copy.of the Report and Recommendation,
ECF No. 388, and a cdpy of t_his Order. Defendant shall have until January 22, 2021
to file objections, if any, to ﬂie Report and Recommend-ation. The Bureau of Prisons

inmate locator! indicates that Defendant is now housed at USP Lewisburg, and mail

U https://www.bop.gov/inmateloc/


https://www.bop.gov/inmateloc/
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may be addressed to him at Versiah M. Taylor, 22014-017, USP Lewisburg, U.S. )
Penitentiary, P.O. Box 1000, Lewisburg, PA 17837.

SO ORDERED on December 22, 2020.

s/Mark E. Walker
Chief United States District Judge
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION

UNITED STATES OF AMERICA,
v, a Case No.: 5:13cr13-MW/EMT
VERSIAH M. TAYLOR,

Defendant.
4 /

ORDER DENYING MOTION FOR RECONSIDERATION AND
CERTIFICATE OF APPEALABILITY

‘This Court has considered, without hearing, Defendant’s pro se motion for
reconsideration, ECF No. 407, and a “petition for certificate of appealability,” ECF
No. 408, along with the Government’s expedited response in oppdsit'ion, ECF No.

- 410. This Court agrees with the Government that Defendant’s motion for
reconsideration, ECF No. 407, is due to be deniéd as Defendant raises'no new fécts
or arguments of merit to warrant relief. Defendant’s motion for reconsideration, ECF
No. 407, is DENIED.

As for Defendant’s petition for certificate of appealability, ECF No. 408, this’
Court notes that the Magistrate Judge fegomrhended that this Court deny a certificate
of appealability in the first instance as the record establishes “no substantial showing
of a denial of a c;)nstitutional right.” ECF No. 388, at 47. The Magistrai:e Jﬁdge also

noted that Defendant could bring any objections to this recommendation to this

1

S
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Court’s attention during the period for filing objections to the report and
recommendation. Id. This Court extended the period for filing objections on two
separate occasions to provide Defendant a meaningful opportﬁnity to respond, but
Defendant never raised any arguments opposing the denial of a certificate of
appealability even though he did file an “amended list of potential witnesses,"’ ECF

No. 400. Now Defendant seeks a certificate of appealability, citing his pending

motion for reconsideration, the pandemic, and a request for several more weeks to

file objections as the basis for his request.

A certificate of appealability may issue only if Defendant “has made a
substantial showing of the denial of a constitutional right.” 28 U.é.C. § 2253(c)(2).
Defénda.nt must lshogw that “réa'sonable jurists could debate whether (or, for that
matter, agrcé fhét) the petition should have been resolved in a different manner or
that the issues presented were“adequate to deserve enéouragerﬁent to proceed
further.” ” Slackv. McDarniel, 529 U.S. 473, 484 (2000) (quoting Barefoot v. Estelle, |
463 U.S. 880, 893 n4 (1983)). Defendant must prove something more fhan the
absence of frivolity or the e);istence of good faith on“h'is part, Miller-El v. Cockrell,

537 U.S. 322, 338 (2003), but Defendant has failed to do so here. Accordingly,
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Defendant’s petition for certificate of éppealability, ECF No. 408, is DENIED. The

Clerk shall close the file.
SO ORDERED on February 22, 2021.

s/Mark E. Walker
Chief United States District Judge
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
PANAMA CITY DIVISION
UNITED STATES OF AMERICA
Vs. ‘ Case Nos.: 5:13cr13/MW/HTC

. 5:18cv64/MW/HTC
VERSIAH M. TAYLOR

REPORT AND RECOMMENDATION

This m\attef is before the Court on Defendant Versiah Taylor’s pro se Motion
Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence by a Person in
Federél Custody. ECF Doc. 351. The case was referred to the undersigned for
the issuance of all preliminary orders and any recommendations to the district court
regarding dispositive matters. Sée N.D. Fla. Loc. R. 72.2; see also 28 U.S.C.
§ 636(b) and Fed. R. Civ. P. 72(b). |

After careful consideration of Taylof’s motion, the record, the relevant law,
and the Government’s response (ECF D(;c. 74), the undersigned recommends the
_ motion be DENIED without an evidentiary hearing, as his claims are without factual

7
and legal support. See Rules 8(a) and (b), Rules Governing Section 2255 Cases.
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L PROCEDURAL HISTORY and BACKGROUND

On November 19, 2013, a federal grand jury returned a forty-five count
superseding indictment against Versiah M. Taylor, Tracy L. Collier, and Joshca
Michelle Hall (ECF No. 48). C-ount One charged that between on or about
September 9, 2011, and August 15, 2012, the three defendants conspired togethe.r
and with others to defraud the United States by filing false federal income tax returns
claiming refunds in excess of $503,273.00 in violation of 18 U.S.C. § 287. Counts
Two through Eight cﬁarged Taylor and Collier with filing false claims in violation
of 18 U.S.C. §§ 287 and 2 and Counts Nine through Sixteen charged Taylor alone
with additioﬁal violations of 1.8' U.S.C. §§ 287 and 2. Counts Seventeen through
Twenty-Three charged Taylor and Collier with wire fraud and aiding or abetting in
violation of 18 U.S.C. §§ 1343 and 2, and Counts Twenty-Four through Thirty-One
_charged Taylor alone with additional violations of 18 U.S.C. §§ 1343 and 2.
Counts Thirty-Two through Thirty-Eight charged Taylor and Collier with
aggravated identity theft and aiding and abetting in violation of 18 U.S.C.
§ 1028A(a)(1) and 2, and Counts Thirty-Nine through Forty-Five charged Taylor

alone with additional violations of §§ 1028 A(a)(1) and 2.

Case Nos.: 5:13¢cr13/MW/HTC; 5:18cv64/MW/HTC
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The charges stem from Taylor’s participation in a prison tax fraud scam from
September 2011 through August 2012, with codefendants Collier and Hall.!
Collier was at that time an inmate at Okaloosa County Correctional Institution and
would provide personal identifiable information (“PII”) belonging to inmates to
Taylor, who was not incarcerated at the time. ~ Taylor and his girlfriend, Hall, would
use the stolen information to file fraudulent tax returns and obtain refunds to which
they were not entitled. Taylor also useci other avenues, including creating a sham
company set up to assist inmates, to obtain their PII.

Hall pled guilty to Count One and testified against Taylor and Collier at trial.
The jury trial, which began on January 27, 2014, and -ended on February 5, 2014,
“resulted in guilty verdicts on all counts of the superseding indictment. ECF No.
253 at 110-16.

The court sentenced Taylor to a total term of 264 months’ imprisonment,
followed by three years of supervised release.? It also ordered him to pay

$107,422.00 in restitution. ECF Docs. 192, 254.

I A more detailed recitation of the offense conduct is set forth in the Eleventh Circuit’s opinion on
direct appeal. United States v. Taylor, 652 F. App’x 902 (11th Cir. 2016).

2 The sentence was broken down as follows: 120 months as to Count 1, 60 months as to Counts
2 through 16, 240 months as to Counts 17 through 31, with all counts to run concurrently,
followed by 24 months as to Counts 32-45 to run concurrently with each other but consecutive to
Counts 1-31. (ECF Doc. 192 at4)) . '

Case Nos.: 5:13¢cr13/MW/HTC; 5:18cv64/MW/HTC
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‘Taylor appealed his judgment of conviction to the Eleventh Circuit.> The
Eleventh Circuit affirmed Taylor’s. conviction and sentence. United States v.
Taylor, 652 F. App’x 902 (11th Cir. 2016); ECF Doc. 288. The Supreme Court
denied certiorari on March 6, 2017. Taylor v. United States, 137-S. Ct. 1227
(2017); ECF Doc. 322. Taylor also filed a pro se motion for new trial, which was
denied by the Court, and affirmed on appeal. ECF Docs. 295, 299, 301, 341.

‘Taylor timely filed the instant § 2255 motion on March 3, 2018, asserting
eleven (11) grounds of ineffective assistance of counsel.* The Government filed
its response on June 14, 2018. ECF Doc. 360. On June 13,. 2018, over three
months after filing his original motion, Taylor filed a motion for leave to file a
memorandum of law along with more than 200 pages of exhibits. ECF Doc. 362.
The Court granted the motion and afforded the Government the opportunity to file a
further response, which it declined to. do. ECF Docs. 363, 365. The Court denied

Taylor’s request for production of documents, and he filed a reply to the

3 While Taylor’s appeal was pending, the case was administratively reassigned from Judge Smoak
to now-Chief Judge Walker. (ECF Doc. 266.)

4 A pro se inmate’s pleading is deemed filed at the time it is placed in the prison mailbox or
delivered to prison authorities for mailing. See Houston v. Lack, 487 U.S. 266, 276 (1988)
(holding that a pro se inmate’s notice of appeal was filed as of the time he placed it in the prison
mailbox, thus creating the “prison mailbox rule”); Williams v. McNeil, 557 F.3d 1287, 1290 n.2
(11th Cir. 2009) (under the “prison mailbox rule,” a pro se prisoner’s court filing is deemed filed
on the date it is delivered to prison authorities for mailing).

Case Nos.: 5:13¢r13/MW/HTC; 5:18cv64/MW/HTC
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Government’s response. ECF Docs. 367, 368, 371.

II. STANDARD OF REVIEW FOR INEFFECTIVE ASSISTANCE OF
TRIAL COUNSEL (“IATC”) CLAIMS

Ineffective assistance of counsel claims generally are not cognizable on direct
appeal and are properly raised by a § 2255 miotion regardless of whether they could

have been brought on direct appeal. Massaro v. United States, 538 U.S. 500, 503

(2003); see also United States v. Franklin, 694 F.3d 1, 8 (11th Cir. 2012); United

States v. Campo, 840 F.3d 1249, 1257 n.5 (11th Cir. 2016). To prevail on a
constitutional claim of ineffective assistance of couﬁsel, a defendant must
demonstrate both that counsel’s performance was below an objective and reasonable
professional nofm and that he was prejudiced by this inadequacy. Strickland v.
Washington, 466 U.S. 668, 686 (1984). In applying Strickland, the court may
dispose of an ineffective assistance claim if a defendant fails to carry his burden on

either of the two prongs. Strickland, 466 U.S. at 697; Brown v. United State&, 720

-F.3d 1316, 1326 (11th Cir. 2013); Holladay v. Haley, 209 F.3d 1243, 1248 (11th

Cir. 2000) (“[The court need not address the performance prong if the defendant
cannot meet the prejudice prong, or vice versa.”).
To show counsel’s performance was unreasonable, a defendant must establish

that “no competent counsel would have taken the action that his counsel did take.”

Case Nos.: 5:13cr13/MW/HTC; 5:18cv64/MW/HTC
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Gordon v. United States, 518 F.3d 1291, 1301 (11th Cir. 2008) (citations omitted);
Chandler v. United States, 218 F.3d 1305, 1315-16 (11th Cir. 2000). Counsel’s
performance must be evaluated with a high degree of deference and Vwithout the
distorting effects of hindsight, and the court must considér “whether counsel’s
assistance was reasonable considering all the circumstances.”  Strickland, 466 U.S.
at 688, 689. |

To establish prejudice, a defendant must show that, but for cqunsel’s deficient
performance, the outcome of the proceeding would have been different.
Stricqund, 466 U.S. at 694. A defendant therefore must establish “that counsel’.s
errors were so serious as to deprive the~ defendant of a fair trial, a trial whose result -

is reliable.” Lockhart, 506 U.S. at 369 (quoting Stri;"kland, 466 U.S. at 687). Or

~ in the case of alleged sentencing errors, a defendant must demonstrate that there is a

reasonable probability that, but for counsel’s errors, the result of the proceedihg
would have been less harsh due to a reduction in the defendant’s offense level.
Glover v. United States, 531 U.S. 198, 203-04 (2001).

To establish ineffective assi.stance, it is critical that a defendant provide factual
support for his contentions regarding counsel’s performance. Smith v. White, 815

F.2d 1401, 1406-07 (11th Cir. 1987). Bare, conclusory allegations of ineffective

Case Nos.: 5:13¢cr13/MW/HTC; 5:18cv64/MW/HTC
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assistance are insufficient to satisfy the Strickland test. See Boyd v. Comm’r, Ala.

Dep’t of Corr., 697 F.3d 1320, 1333-34 (11th Cir. 2012). Also, counsel is not

constitutionally deficient for failing to preserve or argue a meritless claim. Hollis

'v. United States, 958 F.3d 1 120, 1124 (11th Cir. 2020); Denson v. United States, 804

F.3d 1339, 1342 (11th Cir. 2015) (citing Freeman v. Attorney Gen., Fla., 536 F.3d

11225, 1233 (11th Cir. 2008)); Brownlee v. Haley, 306 F.3d 1043, 1066 (11th Cir.

2002).

Given the principles and presumptidns set forth above, “the cases in which
habeas petitioners can properly prevail . . . are few and far between.” Chandler,
218 F.3d at 1313. This is bepause the test is not what the best lawyers would have
done or even what most good lawyers would have donle, but rather whether some
reaéonable lawyer could have acted in the circumstances as defense counsel acfed.
Dingle v. Sec’y for Dep 't of Corr., 480 F.3d 1092, 1099 (11th Cir. 2007); Williamson
v. Moore, 221 F3d 1177, 1180 (11th Cir. 2000). “Even if counsel’s decision
appeafs to have been unwise in retrospect, the decision will be held to have been
ineffective assistance only if it was ‘so patently unreasonable that no competent
attorney would have chosen it.”” Dingle, 480 F.3d at 1099 (quoting Adams v. .

Wainwright, 709 F.2d 1443, 1445 (11th Cir. 1983)).

Case Nos.: 5:13¢cr13/MW/HTC; 5:18cv64/MW/HTC
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1. DISCUSSION

As set forth above, Taylor’s petition identifies eleven (11) grounds fof relief,
three of which contain subparts. Claims One through Seven assail the iaerforma.nce
of his trial counsel, and in the remaining claims Taylor contends the performance of
his sentencing/appellate‘counsel was constitutionally ineffective.

Taylor was initially represented by Michelle Spaven of the Office of the
Federal Public Defender from April 5, 2013 through August of 2013. When
Spaven developed a conflict, appointed counsel Jean Marie Downing assurﬁed
representation of Taylor.. ECF Docs. 40,41. Downing also develoi)ed a conflict
(ECF Doc. 165), following which Walter Brooks Smith represented Taylor at
sentencing and on appeal. The Government submitted an affidavit from Downing

with its response.”> ECF Doc. 360-1.

5 In Downing’s affidavit she states that when she withdraw from her representation of Taylor, she
gave new counsel her entire file without retaining a copy. Additionally, she has since closed her
solo practice and has also lost any electronic files she may have had due to a computer virus.
Thus, the information in her affidavit was generated from memory.
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A. IATC - Failure to File Pretrial Motions

1. Indictment’s failure to state an offense/Subject matter jurisdiction.

Taylor argues trial counsel was constitutionally ineffective because she did
not move to disﬁaiss the indictment pursuant to Federal Rules of Criminal Procedure
12(b)(2) and 12(b)(3). ‘According to Taylor, the indictment did not charge an
aétionable offenée because it did not contain a reference to two sﬁbsections of the
Internal Revenue Code (“Code™), 26 U.S.C. §§ 6103(a)(3) and (k)(10). Taylor is
incorrect.

Subsection 61.03(a) of the Codé governs the confidentiality of tax returns and
provides for exceptions that authorize disclosure; sﬁbsection k)(10) goverhs
disclosure by the Secretary of the Treasury of certain returns and return information
to certain federal and state or contractor-run prison officials. Contrary to Taylor’s
assertion, it was not necessary to cite either subsection to invoke the court’s
jurisdiction or state an actionable offense. Neither section sets forth a substantive
offense, and‘ the indictrﬁent identified the statutes setting lforth the substantive
offenses with which Taylor was charged—18 U.S.C. §§ 2, 287, 1028A(a)(1), and

1343 (ECF No. 48). Counsel cannot be found constitutionally ineffective for

Case Nos.: 5:13cr13/MW/HTC; 5:18cv64/MW/HTC



Case 5:13-cr-00013-MW-HTC Document 388 Filed 11/02/20 Page 10 of 48

Page 10 of 48

failing to file a meritless motion. See, e.g., Hollis, 958 F.3d at 1124; Denson, 804
F.3d at 1339.

2. Franks hearing and Boyd Doctrine

Taylor contends counsel was constitutionally ineffective for failing to request
a hearing under Franks v. Delaware, 438 U.S. 154 (1978) to challenge the'afﬁdavit
submitted by Special Agent Christopher Pekerol in support of the initial application
for a search warrant. Taylor alleges the affidavit contained misrepresentations and
intentional lies that went directly to the magistrate’s decision to issue a search
warrant. ECF Doc. 351 at 13-15.

To challenge the veracity of an affidavit in support of a search warrant under
Franks, a defendant must make “a substantial preliminary showing” that (1) “a false
statement knowingly.-and intentionally, or with reckless disregard for the truth, was
included by the affiant in the warrant affidavit,” and (2) “the allegedly false
statement is necessary to the finding of probable cause.”  United States v.. Votrobek,

A 847 F. 3d 1335, 1342 (lﬂlth Cir. 2017) (quoting Franks, 438 U.S. at 155-56).
““Allegations of negligence or innocent mistake are insufficient,’ | and the
defendant’s ‘attack must be more than conclusory and must be supported by more

than a mere desire to cross-examine.” Id. (quoting Franks, 438 U.S.at171). Only
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upon such a showing is the defendant entitled to an evidentiary heaﬁng on the issue.
1d. (citing Franks, 438 U.S. at 155).

Taylor also contends the Special Agents did not comply with 26 U.S.C.
§ 7217(a), which proscribes certain persons fro‘m requesting any officer or employee
of the Internal Revenue Service “to conduct or terminate an audit or any other
investigation of a particular taxpayer with respect to the tax Hability of such
taxpayer.” ECF Doc. 362 at 7. He also complains that the Spgcial Agents
improperly obtained tax return information and obtained a search warrant for
documents otherwise protected from a warrant, subpoena or equivalent process

under Boyd v. United States, 116 U.S. 616 (1886) (holding that the seizure or

compulsory production of a person’s private papers to be used as evidence against

that person is tantamount to a Fifth Amendment violation). ECF Doc. 362 at 10.
Downing states in her affidavit that she researched Taylor’s contention that
an agent for the Government had submitted an affidavit containing false statements..
ECF Doc. 360-1 at 3.  She concluded either that the statements “Wére not false or
that it was better trial strategy to argue faulty investigative techniques at trial.”  Id.

She also did “not recall anything about the search warrants rising to the level of a
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Frank§ hearing” and noted that challenging the warrant in a pre-trial motion would
have afforded the Governm,gnt a preview of part of the defense strategy. Id.
Counsel clearly considered the issue Téylor novs; raises and the undersigned
does not ﬁndlthat' “no competent counsel” would have chosen the strategy.sh‘e did.
See Provenzano v. Singletary, 148 F. 3d 1327, 1331-32 (11th Cir. 1998); Strickiand,
466 U.S. at 689 (“[t]here are countless ways to provide effective assistance in any |
gi\'/en case,” and “[e]ven the bes»tAcriminal defense attome.ys would not defend a
particular client in the same way.”); Waters v. Thomas, 46 F.3d 1506, 1522 (11th
Cir.1995) (en banc).(“Three different defenée attorneys m_i'ght have defended Waters
three different ways, and all of them might have defended him differently from the
way the memb;rs of this Court would have, but. it does not follow that any counsel
who takes an approach we would not have chosen is guilty of rendering ineffeétive

assistance.”). Accordingly, the undersigned finds no merit to this IATC claim.

3. Inclusion of “boilerplate” language in Pekerol’s affidavit

Taylor asserts that absent the “boilerplate” and fraudulent language in
Pekerol’s affidavit, the remaining allegations would not have supporting a finding
of probable cause. ECF Doc. 351 at15. Thus, Taylor argues counsel should have

moved to suppress such language. [d.  Although Taylor submitted Agent
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Pekerol’s affidavit as an exhibit, he only provided pages one and three of the 4-page
affidavit. See ECF Doc. 362-1 at 118-119.% Regardless, the mere- inclusion of
“boilerplate” language does not provide a basis to challenge the affidavit. United
States v. Elbe, 774 F.3d 885, 889 (6th Cir. 2014) (“we have approved of the use of
boilerplate language so long as the information contained in the affidavit provided
sufficient probable cause”); see also, United States v. Hay, 231 F.3d 630, 636 (9th
Cir. 2000) (“In sum, the -afﬁdavit (including ‘boilerplate’ based on the agents'
experience), provides a substantial basis for the probable cause determination.”).

Also, as noted in the previous section, counsel considered Taylor’s proposed

- challenges to the search warrant affidavit and made a strategic decision regarding

how to handle it.

4. Motion to Quash

Tayior asserts trial counsel was ineffective because she did not ﬁle a “Motion
to Quash the Unreasonable Delay, Oppressive and Abusive Use of the Grand Jury
Subpoena Process’ to obtain testimonial evidence” with an eye towards trial and

superseding the indictment. ECF Doc 351 at 16.  From what the undersigned can

¢ The undersigned attempted to verify whether Taylor perhaps submitted a two-sided copy of this
document that had not been completely scanned, but the clerk advised that the original, which was
initially sent to the Eleventh Circuit, was not retained.
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discern, Taylor complains (1) the Special Agents exceeded the scope of the grand

jury subpoena issued to co-defendant Hall in interviewing her, thus essentially using

the subpoena as a “discovery tool”; (2) the Government did not i)rovide an affidavit
in connection with issuance of the subpoena, explaining the reason the grand jufy
was meeting beyond its eighteen—month term or the reason the Government was
requesting a handwriting e*emplar to compare to evidence that had been in its
possession for eighteen months; and (3) the Government failed “té file a pre-issuance
motion for court intervention sérving a copy on Petitioner or ﬁle the afﬁdavit with
the court serving a copy on Petitioner to afford any challenges to ‘Good Faith’ and
invoke the Court’s limited supervisory power to strike any abuses” of the subpoena
process. ECF Doc. 362 at 11. |

With respect to the allegation that the Special Agents exceeded the scope of
the subpoena in interviewing AHall,- Taylor has provided no authority, and the
undersigned is aware of none, that the Special Agents’ actions in that reggrd were
improper, much less unlawful. ~To the contrary, “it is not uncommon for
prosecutors to use the occasion of the witness’ grand jury appéafance to conduct a
preliminary interview.” 3 Wayne R. LaFave, et al., Criminal Procedure § 8.8(g)

(4th ed. 2015). Although “[t]he prosecutor may not . . . have the grand jury
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subpoena issued as a ploy to secure the attendance of a witness at the prosecutor’s
office” or “use the subpoena authority to force a witness to submit to an office
interview,” Id., there is no indication that the prosecutor subpoenaed Hall to provide
grand jury testimony for the purpose of forcing her to the prosecutor’s office or to
submit to an office interview. Rather, it appears that Hall was subpoenaed to testify
before the grand jury and that, after she tcétiﬁed, and presumably because of her
| testimony, agents asked for an interview and handwriting exemplar and Hall agreed.

Likewise, Taylor’s suggestion that the grand jury met beyond its term (ECF
Doc. 351 at 16) is similarly unavailing. Federal Rule of Criminal Procedure 6(g)
provides that a grand jury “may serve more than 18 months only if the court, having
determined that an extension is in thé public interest, extends the grand jury;s
service.” Fed. R. Crim. P. 6(g). ‘ Except as otherwise provided by statute, the
extension may be no longer than six months. Id.  As the Govemrﬁent notes, and
‘the undersigned is aware, grand juries in this district typically served twelve-month
terms at the time the indictment was returned in this case, although some grand jury

terms were extended in a manner consistent with Rule 6.”  Taylor has pointed to no

7 Seer ECF Doc. 361 at 18 (Government’s response to similar argument made in co-defendant
Collier’s § 2255 motion).
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evidence showing that the grand jury that returned the superseding indictment
against him served more than twelve months—much less more than eighteen
months. Indeed, the original and superseding indictments were returned within an
eight-month period (see ECF Nos. 1 aﬁd 48).

Taylor thus has shown no basis for a motion to suppress evidence derived
from the grand jury proceeding. Counsel therefore cannot be found ineffective for
failing to file such a motion. See; e.g., Hollis, 958 F.3d at 1124; Denson, 804 F.3d
at 1339.

5. Speedy Trial

Taylor next argues that counsel was ineffective for “failing to file a pretrial
motion to dismiss the indictment with prejudice based on uhreasonable delay and
oppressive delay to prevent trial counsel from obtaining an affidavit from
Petitioner’s employer Daniel Marlow in support of a Franks Hearing request as
asserted [in the prior claim].”. ECF Doc.351 at17. Read liberally, it appears that

Taylor is arguing that the court’s sua sponte rescheduling of the trial from October

. 21, 2013, to January 27, 2014, constituted a violation of the Speedy Trial Act, and

thus counsel should have moved to dismiss the indictment.
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.Taylor first appeared before Magistréte Judge Bodiford on April 24, 2013.
ECF Docs. 17, 18. A jury trial was scheduled for June 10, 2013. ECF Doc. 18.
Taylor’s initial counsel, Michelle Spaven, moved on May 31, 2013, to continue the
trial. ECF Doc. 28. The court rescheduled the trial to August 26, 2013. ECF
Doc. 29. On August 16, 2013, Taylor signed a “Waiver of Rights Under Speedy
Trial Act” and filed a second motion to continue the trial. ECF Docs. 33,34. The
waiver Taylor signed did not contain a time limitation. The court rescheduled the
trial for October 21, 2013. ECF Doc. 35. Atthe request of Taylor’s counsel énd
the Government, the Court reset the trial for January 27, 2014, after substitute
counsel was appointed for Taylor. ECF Docs. 40-42; 44-45.

The waiver signed by Taylor was not limited in time. In other words, it did
not indicate that ’fay lor was only waiving his right to a speedy trial through a certain
date. Thus, because Taylor signéd the waiver, there was no basis upon which
counsel could make a speedy trial objection.® See United States v. watty, 107 F.3d
1482, 1487, 148790 (11th Cir. 1997) (coﬁsidering a claimed Speedy Trial violation

brought by a defendant who had waived his right to a speedy trial only through a

8 Although Taylor insinuates that the Government somehow acted untowardly and caused each of
his counsel to have a conflict, such insinuations have no factual support in the record.
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date certain, as opposed to codefendants who executed “indefinite speedy trial
waivers”). There thus was no basis for dismissing the indictment on speedy trial

grounds, and counsel cannot be constitutionally ineffective for not raising this

frivolous argument. Brownlee, 306 F.3d at 1066

6. Double Jeopardy

Taylor claims counsel was ineffective for failing to move to dismiss the wire
fraud counts on the grounds of double jeopardy. ECF Doc. 351. He asserts that
conspiracyv to defraud contains the same elements that are fequired to prove Wire
fraud and aggravated identity theft, and therefore the wire fraud charges should have
been dismissed. |

The Double Jeopardy Clause, applied to the States through the Fourteenth
Amendment, provides that no person may be tried more than once “for the same
offence.” Currier v. Virginia, 138 S. Ct. 2144, 2149, 201 L. Ed. 2d 650 (2018).
One of the constitutional protections of the Double Jeobardy Ciause is to protect
against multiple punishments for fhe same offense. North Carolina v. Pearce, 395
U.S. 711, 717 (1969), overruled in part on other grounds by Alabama v. Smith, 490

U.S. 794 (1989). Historically, courts have treated greater and lesser-included
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offenses as the same offense for Double Jeopafdy purposes. Currier, 138 S. Ct. at
2150. This case, however, does not implicate Double Jeopardy concerns.

Taylor was charged with a single conspiracy as well as forty-four substantive
counts arising from the offense conduct in this éasc. The substantive counts were
comprised of fifteen counts of filing false claims, fifteen counts of wire fraud and
fourteen counts of aggravated identity theft. His suggestion that the conspiracy
count requifed proof of the same elements as the substantive counts is legally
mistakeﬁ. ‘A conspiracy, as the court explained in its instructions to the jury is “an
agreement by twd or more persons to commit an unlawful act.”  ECF Doc. 145 at
14. Establishing proof of a conspiracy does not require showiné that the defendant
or defendants acted on the plan, only that two or more people agreed on the unlawful
plan, in this case to defraud the Government. A conépiracy therefore does not
require‘proof of the same elementg as a substantive charge.

Furthermore, as is clear from the jury instructions, the elements of the three
substantive crimes With which Taylor was charged also do ndt overlap. To prove
a \l/iolationiof § 2l87, the Government must prove (1) a. defendant knowingly
presented a false claim égainst the United States to an agency of the United States;

(2) the claim was based on a false or fraudulent material fact; and (3) the defendant
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acted intentionally, knowing the claim was false and fraudulent. ECF Doc. 145 at
16.

In contrast, a violation of § 1343 does not require that the fraud be committed
against the United States, but it requires that the fraud use 'interstate wire
communications. The Government must prove (1) a defendant knowingly devised
or barticipated in a scheme to defraud or obtain money or property by using false
pretenses, representations, or promises; (2) the false representations were about a
material fact; (3) the defendant had the ‘intent to defraud; and (4) the defendant
transmitted or caused to be transmitted by wire some communication in interstate
commerce to help carry out the scheme to defraud. ECF Doc. 45 at 17.

Finally, a violation of § 1028 can be proven if the Government proves (1) a
defendant knowingly transferred, péssessed, or used another person’s means of
identification; (2) without lawful authority; (3) during and in relation to wire fraua
and that the defendant knew the identification belonged to a real, as opposed to a -
fictitious, person. ECF Doc. 145 at 19. Counsel cannot be constitutionally )

ineffective for not raising a frivolous Double Jeopardy argument. Brownlée, 306

F.3d at 1066.
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7. Faretta’ inquiry

According to Taylor, while represented by counsel, he filed a pro se motion
to ciuash abusive use of grand jury subpoena, which was forwarded to counsel by the
district court. ECF Doc. 351 at 19. Taylor contends that he asked counsel to
adopt the motion, which resulted in counsel’s request for a “pretrial conference/
Faretta Inquiry,” being set on January 13, 2014. ~ Although Taylor and counsel
were in attendance at the-hearing, he claims he was “separated” from counsel.
While the record does indicate that the court scheduled and held a case management
conference on January 13, 2014, the record does not reflect a particularized written
request for a Faretta i.nquiry.

At the January 13 conference, counsel brought to the court’s attention that
Taylor had attempted to file a pro se motion to quash a subi)oena which she did not
intend to adopt. >ECF Doc. 238 at 2-3. Counsel requested the court inquire how
Taylor wished to proceed with tﬁe motion. The court advised Taylor:

First of all, you do not file motions. - You’re not allowed to. Yourl

attorney files the motions on your behalf. I am ordering you very

clearly now: You are to file no further motions except those that your
attorney files on your behalf. Do you understand that?”

® Faretta v. California, 422 U.S. 806 (1975) (setting forth a defendant’s right to self-
representation).
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ECFDoc. 238 at 3. ~ Taylor responded “Yes, sir” and the court stated “This will not
;:orﬁc up again.” [d. |

Counsel then noted that she and Taylor had also discussed filing a motion to
suppress, but she did not believe it was supported. The court advised counsel that
with respect to the motion, she was the lawyer, and she, not Taylor was to make the
détcrmination élbout whether tb file a motion to suppress. Id. at 4. When the
defense indicated its intent to call 20 witnesseé, the court again addressed Taylor and
admonished him thaf he did not “get to make all of the decisions in this case” and to
rely on the professional advice of his lawyer. Id. at 5-6. The court élso advised
Taylor against further communication with co-defendant Hall or her lawyer because
such communications would not be privileged'. Id at 11-12.

Taylor asked “Judge, may I speak,” but the court instructed him to sit down
without acknowledging the request. Taylor now contends that at that point he -
intf;nded to “waive counsei and exercise his Sixth Amendment right to self-
r.epresentation.' ECF Doc. 351 at 19. He claims that he could not ask counsel to
object because he was séparated from her and as a result his Sixth Amendment right

to proceed pro se was infringed upon.
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A criminal defendant may exercise 'his constitutional right to represent himself
by making a knowing and intel.ligent waiver of his Sixth Amendment right to counsel
and by clearly and uneqdivocally asserting his request to proceed pro se. See Gill
v. Mecusker, 633 F.3d 1272, 1294 (11th Cir. 2011). A defendant’é clear and
unequivocal requesvt to represent himself triggers. the court’s obligation to conduct a
Faretta hearing, in which the defendant must be informed of the advantages and
disadvantéges of self-representation. See id. at 1293.

The record contains no evidence that Taylor ever requested of the court, orally
or in wrifing, to represent himself. Counsel advised ilim in a letter dated Deéember
31, 2013, that if he wanted to represent himself, he needed to tell the court and
counsel would be removed from the case. ECF Doc. 362-1 at 22. Despite the
myriad pleadings Taylor prepared, he apparently never prepared a motion requesting
he be allowed to represent himself nor did he make such an unequivocal
pronouncement in open court. 'His assertion that self-representation was the bésis
for his request to speak during the pre-trial conference is self-serving and

unsupported.
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B. IATC’— Failure To Object To Victim Impact Testimony

Taylor contends that Acounsel was constitutionally ineffective for failing to
contemporaneously object to victim impact testimony which ﬁlisled the jury into
finding an intent to defraud. ECF Doc. 351 at 20. The lack of objection further
prejudiced him, he claims, because it was not preserved for appellate review.

Taylor fails to point’ to any testimony in particular that he believes was
objectionable or identify by whom the testimony was provided. Regardless,
Taylor’s argument rings hollow. Testimony from the victims was not the only
_evidence the jury heard with respect to the conspirators’ intent to defraud.  As the
district court stated when it denied Taylor’s motion for new trial; “{t]he government
presented a very strong case against Taylor. In additionto c.orrespondence betweenl
Taylor and co-conspirators, 76 of the fraudulent tax returns were traced ‘to internet
protocol addresses afﬁliafed with Ta&lor.... Further, a co-conspirafor testified
“that Taylor had orchestrated the scheme and been the one who prepared and filed
the fraudulent returﬁs from the laptop.” ECF Doc. 299.  Testimony from the
victims was clearly not the ohly evidence presented.

Taylor’s reliance on United States v. Kruse, 601 F.-App’x 827 (llth Cir.

2015), is also misplaced, as the case does not support Taylor’s position. ECF Doc.

Case Nos.: 5:13cr13/MW/HTC; 5:18cv64/MW/HTC



Case 5:13-cr-00013-MW-HTC Document 388 Filed 11/02/20 Page 25 of 48

Page 25 of 48

362 at 18. In Kruse, the appellant argued that the trial court erred in admitting
testimony from “se{feral victims of appellant's fraudulent inyestment scheme”
because impact of the victim's losses—e.g., that their lifé savings were wiped out,
that one victim could not pay the medical bills, etc.—was irrelevant to the elements
of the criminal frgud.” Id. at 829. The government argued, however, that the
testimony was relevant to element of the materiality of the appellant's
misrepresentations”, and the Eleventh Circuit agreed. Id. Thus, the court held
that while .the amount of evidence admitted on that issue was troubling, any
prejudicial effect was harmless, particularly in light of the overwhelming evidence
against the defendant. Id.

Also, unlike Kruse, Taylor’s case involved identity theﬁ. Thus, the victim
impact testimony was relevant to the charges against Taylor. See United States v.
McCoun, 76 F. App’x 199, 200 (9th Cir. 2003). Furthermore, given the abundance
of incriminating evidence in this case, any prejudice from the %/ictims’ testimonies
was not prejudicial.

C. IATC - Failure To Obtain Exculpatory Testimony
Taylor asserts that counsel was ineffective for failing to present allegedly

exculpatory testimony from Terrance Goodman. He claims that Goodman would
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have testified that Goodman witnessed other individuals_ use the “red laptop
computer on Tammy Lane” that was used to submit fraudulent tax returns and had
the laptop placed in Taylor’s office. ECF Dbc. 351 at 20.

In September of 2016, Taylor filed a pro se motion for a new trial in which he
idéntiﬁed Goodman as a “newly discovered witnes_s’; who couldvhave offered
exculpatbry testimony. ECF Doc. 295  He claimed he had “no élue that
Goodman had such credible relevant evidence until Goodman read thé Eleventh
Circuit’s ruling,” thus establishing why this information could not have been
previously discovered by the exercise of due diligence. Id; at 2.

Taylor submitted an affidavit from Goodman averring he would have testified ‘
that another individual, Marc Logan a/k/a “Money,” used Taylor’s red laptop from
time to time and Goodman had observed “Money” logge& onto TurboTax with the
laptop. Id. at 5. Taylor‘also' submitted his own affidavit in which he contended
“it was impossible for the Defendant or trial pounsél Jean M. Downing to suspect or
believe Mr. Goodman would have potential Exculpatory Testimony in the present
case.” Id. at8.

The district court denied the motion, and the appellate court affirmed. In its

order, the Eleventh Circuit stated that the “newly discovered evidence in Goodman’s
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affidavit could, with due diligence, have been discovered before or during the trial.”
ECF Doc. 341 at5. Despite having admitted that this alleged exculpatory evidence
could not have been discovered prior to or at the time of trial, Taylor now asks the
court to find that counsel was constitutionally ineffective for not uncovering what
he contends it was “impossible” to have known.

In Downing’s affidavit, as to this ground, she states as follows:

I recall attempting to get into evidence something about Terrence

Goodman, who may have cashed a tax refund check and I do recall

attempting to bring in evidence that would place the blame for the use

of the laptop and the log ins on the deceased Marc Logan. I do not

recall why this evidence did not come in. It is possible that having

Terrance Goodman testify would have helped Defendant. I simply

can’t recall the specifics. Marc Logan could not then and cannot now

be called as he is deceased. ‘I believe that the Trial Judge refused to

allow me to even argue anything about Terrence Goodman signing a

refund check or put forth the theory about Marc Logan.
ECF Doc. 360-1 at 5-6. Thus, contrary to what Taylor stated when he moved for a
new trial, Downing recalls that (as the Eleventh Circuit concluded), they were aware
of potential exculpatory evidence from Goodman, but the evidence did not come in.
Although Downing does not recall why the evidence did not come in or may have
been excluded, the fact that she attempted to get the information before the court

dispels any finding that Downing was ineffective.

Also, Taylor’s suggestion that Goodman’s testimony could have absolved him
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of any liability in this case is not well taken. Even if Taylor had ﬁot been directly
responsible for the submission of all the returns charged in thé indictment, the
Goverhment proved his involvement in the con;c,pirécy beyond a reasonable doubt.
And, even if Goodman had testified, Taylor’s sentencing exposure likely would have
remained unchanged. The under‘signed notes that co-defendant Collier, who was
ch.arged in only twenty-two counts of the forty-five count superseding indictment,
was nonetheless held accountable for .th.e same amount of loss as Taylor. !
Therefore, he has not. shown counsel was constitutionally ineffective.

D. JATC - Failure To File A Notice Of Intent to Rely On Alibi
Testimony

Taylor argues that counsel was constitutionally ineffective because she failed
to timely file a notice of intent to rely on alibi testimony.!” Taylor claims that his

brother'? Antonio Taylor, would have testified that “between Martin Luther King

19 Both Taylor and Collier had base offense levels of 7. They each received a 14-level increase
for the amount of loss, a two level increase for sophisticated means, and a four level increase for
the number of victims. Compare ECF Doc. 174 Taylor PSR §’s 36-39 and ECF Doc. 175, Collier
PSR §’s 36-39. :

' One of the grounds raised by Taylor in his direct appeal was that the court erred in excluding
testimony from Antonio Taylor. The Eleventh circuit affirmed the judgment and, as to this
ground, found that the district court properly excluded A. Taylor’s testimony because Taylor had
not timely notified the Government of his intent to rely on an alibi witness in accordance with Rule
12,1(a) of the Fed. R. Crim. P. Taylor, 652 F. App’x at 907; ECF Doc. 288 at 10.

12 Although Antonio Taylor is identified in the Eleventh Circuit opinion as Taylor’s cousin; the
PSR identifies him as as Taylor’s brother. ECF Doc. 174, PSR § 77. '
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Jr.’s birthday 2012 [January 16, 2012] through January 27,2012,” Taylor visited
Antonio Taylor and they traveled together to Panama City, Florida. Taylor claims
this time period covered all of the substantive counts of the indictment (ECF Doc.
351 at 21) and would have resulted in his acquittal of ail charges.

As an initial matter, Taylor is mistaken regarding the impact of his brother’s
testimony, had he been éllowed to testify. While the majority of the offense
conduct underlying the substantive counts was alleged to have occurred during that
time frame, seventeen of the forty-four substantive counts were alleged to have
occurred before or after those dates.!*>  Thus, as noted by Downing in her affidavit,
even if Antonio Taylor’s.testimony were credited in its entirety by the jury, it would
not have been a complete defense to the charges. ECF Doc. 360-1 at 6.
Regardless, the record also shows that counsel did not file a notice of intent to rely
on an alibi because she did not have sufficient information from the brother to

|
establish that he was an alibi witness.

13 The following counts took place before or after the dates to which Antonio Taylor would have
testified: Counts Eight (2/13/2012), Nine (9/26/2011), Ten (9/30/2011), Eleven (1/15/2012),
Fifteen (2/10/2012), Sixteen (1/31/2012), Twenty-three (2/13/2012), Twenty-four (9/26/2011),
Twenty-five (9/30/2011), Twenty-six (1/15/2012), Thirty (2/10/2012), Thirty-one (1/31/2012),
Thirty-eight (2/13/2012), Thirty-nine (9/26/2011), Forty (1/30/2011), Forty-one (1/15/2012),
Forty-five (2/10/2012).
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Federal Rule of Criminal Procedure 12.1 governs the requisite notice of an
intent tovrely on an alibi defense. The Government may request in writing that the
.defendant notify the Government of any intended alibi defense. Fed. R. Crim. P.
12.1(a)(1). The Government’s request must state the time, date and place of the
alleged offense. Id. Upon receipt of such a notice, the defendant may respond
with a notice that specifies “(A) each specific place where the defendant claims to
have been at the time of the aliegéd offense; and (B) the name, :address', and
telephone number .'of each alibi witness on whom the defendant intends to rely.”

Fed. R. Crim. P. 12.1(2).

Taylor claims in his affidavit that he provided counsel with the information |

necessary for the alibi defense. ECF Doc. 351 at 32-33. This statement is
unsupported by the record.

A‘s discussed in Section IIL.A.7., the district courﬁ held a case management
conference on January 13, 2014, at defense counsel’s request after counsel received
a slew of motjons that Taylor had sought to file pro se.. During the conference, tﬁe
parties also discussed the issue of getting witnesses subpoenaed as Taylor sought to
call twenty (20) witnesses, including some prisoners. As part of that discussion,

the Government mentioned that it had requested an “alibi notice.” ECF Doc. 238
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at7.

Despite not having filed a Rule 12.1 notice, defense counsel sought to call
Antonio Taylor as a witness at trial, which resulted in a side bar with the court. The
Government advised the court that it was eoncerned defense counsel was going to
elicit testimony from Antonio Taylor that Defendant Taylor was not in P-anama City
during certain time frames. ECF Doc. 257 at 67. The Government’s counsel
explained that she had a “jail call 1;)etween Mr. Taylor, Versiah Taylor and Antonio
Taylor where it appears they are’ setting up this alibi,” a call she had turned over to
defense counsel. /d.

In response, Downing asked for a continuance because although the
Government had provided her with 40 hours’ worth kof calls, when she listened to
them she did not ‘co.nsider any of the information to be relevant and did not recall

listening to a call between Antonio Taylor and her client. ECF Doc. 257 at 68.
Counsel further advised the court that while she could have missed Antonfo Taylor’s
call during her review of the calls, Antonio Taylor “never'told [her] that he can
specifically give a day, date, and time.as to when he and his brother were traveling
where over the spring.” Id. at 68-69. Had she had that information, pounsel

“would have definitely provided an alibi [notice].” Id. at 69.
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The Government then asked the Court not to allow Taylor to circumvent Rule
12.1 and bring in witnesses to tésti.fy, without specifics, that Taylor was not in -
Panama City during relevant portions of the conspiracy. ECF Doc.~ 257 at 69.
The court stated to Downing that if she was going to “suggest that [Taylor] was not
here during the time of the alleged crimes, that falls directly under 12.1, and [she]
had not made the required predicate and will not be — cannot present testimony to
that effect now.” /Id.

Downing agreed, but argued that she should be allowed to ask whether the
two men ltraveled together without reference to specific dates. ECF Doc. 257 at 69.
Downing explained that while she cannot use Antonio Taylor to suggest that
Defendant Taylor was not in Panama City at the time of the crime, she would like
show that Defendant l'aylor was not in his office three weeks before the search
warrant was served and that he did not travel with a red laptop or that Antonio Taylor
never saw Defendant .Taylor‘with ared laptop during their travels. 1d. at70. Aﬁer
additional argument from the Government, the court held that Downing could ask
about the red laptop but not a question that would infer Taylor was not in Panama
City at the time of the charged conduct. /d. at 70-71. ‘

After the trial and before sentencing, counsel filed a motion for new trial,
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arguing Taylor should have been allowed to provide information to the jury about
Taylor’s whereabouts during the filing of the returns despite counsel’s failure to file
a 12.1 notice. ECF Doc. 156 at 2-3. Downing explained in that motion, as she
did at trial, that she “did not file é notice of alibi because the witness couldn’t give a
specific date or time of being out of town at the time the request was made by the
Government,” which is part of the information required to be set out in a 12.1 notice.
Id. at 2.

Counsel’s repeated submissions and representations to the court on this issue
clearly show that Antonio Taylor had not provided counsel with info@ation
sufficient for her to file a Rule 12.1 nbtice.“ Thus, she could not have been
constitutionally ineffective for failing to do so. See, e.g., Hollis, 958 F.3d at 1124;
Denson, 804 F.3d at 1339.

E. IATCV- Kingston Murphy Proffer Agreement

One of the witnesses the defense sought to be call at trial was Kingston

Murphy. Murphy was co-defendant Hall’s sister and had been employed at the

same company that was formed by Taylor to obtain inmates’ PII.  ECF Doc. 248 at

14 In Downing’s affidavit she does not dispute that she did not file a timely Rule 12.1 notice, and
references the explanation she gave when she filed a motion for new trial — namely, as discussed
herein, that she did not have sufficient information to file the notice. ECF Doc. 360-1 at 6.
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168, 176. Murphy was also involved with filing a fraudulent tax return, but was
not charged. ECF Doc. 252 at 72. Hall advised investigators about Murphy’s
involvement in the tax scheme fraud and arranged for Mur;;hy to meet with
investigators. Id.

Tayior4 contends that Murphy had entered into an ag%eement with the
Government to provide information with the understanding that the Government
would not pursue charges against her. Despite the agreement, however, the Court
excused Murpfiy from testifying after she asserted her Fifth Amendment rights.
Taylor argues trial counsel was ineffective for not objecting to Murphy’s dismissal.

At‘the trial, the Government raised concerns that questions the defense sought
* to ask Murphy would implicate her right against self-incrimination. ECF Doc. 257
at 28-29. The Government acknowledged that they had received statements from
Murphy, that fhey told her she was not a target and that they were not interested in
changing her criminally. Id at 29. However, the Government argued that
Murphy making a statement to the Government was completely different from her
having to take the stand and make the same statement under oath. Jd.  The
Government, thus, sought to have the court Mirandize Murphy (and other similar

witnesses) outside the presence of the jury. Id. at 29.
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Downing agreed there was a possibility of self-incrimination as to Murphy
but also argued that her testimony was relevant and not being sought simply so that
Murphy would have to take the Fifth Amendment. ECF Doc. 257 at 29-30.
Candidly, she admitted that the defense wanted to ask Murphy about her
involvement with the alleged fraudulent income tax refund scheme because the
defense theory was that it was not Taylor who was filing the tax returns, but other
- people, such as Hall and Murphy. 1d. at 35-36.

Afte;r hearing the proffer of testimony defense counsel sought from Murphy,
the Court addressed Murphy outside the presence of the jury and advised her of her -
right to remain silent, that anything she said could be used against her, and of her
right to consult with counsel. ECF Doc. 257 at 96-97. The Court then asked
Murphy if she was willing to proceed with questions and testimony and Murphy
stated “[n]o, sir. I want to remain silent.” Jd at 97. At that point, the Court
asked the parties whether there was any reason why it should not dismiss Murphy,
and Downing responded “[n]o legal reason that I can think of your honor.” Id. at
97.

Taylor argued on direct appeal that the trial court erred in dismissing Murphy.

The Eleventh Circuit, however, determined that there had been no trial court error
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because “Murphy’s out-of-court statement to the government provided ‘sufficient
uncontested evidence,” from which the district court concluded that there was a real
and substantial risk that Murphy’s answers to the defendant’s questions. would
incriminate her.”’® ECF Doc. 288 at 15. Given the district court’s independent
determination “that Murphy could legitimately assert her Fifth Amendment privilege
in response to egsentially all of the questions she would be asked,” and the defense’s
admission that the information séught’ from Murphy pertained to her involvement in
the tax fraud scheine, it would have been futile for defense counsel to have lodged

an objection. Indeed, during opening statements, defense counsel told the jury that

" “Murphy is prdbably desperately afraid of being charged at this point, and a return

was filed for her as well.” ECF Doc. 258 at 45.

Taylor asserts that during this profter Murphy revealed exculpatory testimony

* concerning Taylor’s whereabouts and his use of the red lv‘aptop,‘ which would have

led to a verdict of not guilty on all the substantive counts. ECF Doc. 351 at 22.

He complains that when the defense called Murphy as a witness, the Government

15 Although the Eleventh Circuit also noted that neither defense counsel had objected to dismissing
Murphy and both agreed there was no reason not to do so; counsel’s failure to object was not the
primary basis of the court’s deciston.
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~ breached the agreement by threatening Murphy with prosecution if she elected to
testify to the contents of the proffer. There is no support in the record for this
argument.

The Government never threated to prosecute Murphy. Also, as the
Government explained at trial, the fact that they told Murphy they did not intend to
charge her was reflective of the fact that the Government generally does not
prosecute cases based on the witness’s own statements. ECF Doc. 257 at 29.
Murphy’s statements in that context are entirely different from statements she makes
in open court while under oath. Id. Taylor’s suggestion that Murphy could have
been compelled to testify, or that counsel was constitutionally ineffective for failing
© to make this request is simply without legal merit.

F. IATC — Failure to Request Jury Instructions

Tayldr asserts trial counsel was constitutionaliy ineffective for failing to
“propose a non-criminal conduct instruction averring the correct statement of the
law pre 2013 Amendment,” referencing his Fifth Amendment Due Process rights,
Ex Post Facto ProhiBition Clause, and Sixth Amendment right to a fair trial. ECF
Doc. 351 at22-23. This cléim, even as further explained in Taylor’s memorandum,

is nonsensical, and counsel cannot be constitutionally ineffective for failing to
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request a jury ipstruction such as Taylor describes. H;)llis, 958 F.3d at 1124;
Winfield, 960 F.2d at 974.
| -The second part of this ground for relief, alleging counsel performed
deﬁcicnily beéause she failed to timely file a proposed special instruction on wire
fraud deceptioﬁ, also fails. Taylor claims counsel should have proposed a special
“instruction to the effect that he bought PII from Collier, and Collier did not know
what the PII would be used for, so there was no conspiracy to defraud, only to
deceive. He relies on United States v. Takhalov, 827 F. 3d 1307 (11th Cir. 2016).
Takhalov involved a scheme where defendants, owners of bars and nightclubs,
hired foreign women to pose as tourists and lure visiting businessmen into the bars
and nightclubs.  Id. 827 F. 3d at 1310. Defendants claimed that was the end of
the scheme, while the Government presentéd evidence that once the men were inside
the clubs, employees would engage in behavior such as pouring védka in beer to get
the men drunker, misrepresent the prices of drinks, hide menus and prices, and forge
the men’s signatures on credit card receipts. Defendants claimed that the men were
not truly victims because they knowingly entered the clubs, bought liquor and drank
with their female companions and as such they got what they paid for. They thus

asked the court to instruct jurors that “they must acquit if they found the defendants
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had tricked the victims into entering a transaction but nevertheless géve the victims
exactly what they asked for and charged them exactly what they agreed to péy.” Id
at 1310.

There was no basis for requesting such an instruction in this case. None of
the victims bargained for defendants to steal their PII, ﬁie fraudulent tax returns and
retain the funds. Cognsel was not constitutionally ineffective for failing to request
same. Hollis, 958 F.3d at 1124; Winfield, 960 F.2d at 974.

G. JATC - Federal to Federal Unwarranted Disparity Cap

Taylor claims that before sentencing he provided cases to counsel that were
“virtually identical” to his case, and counsel performed deficiently by failing to
argue that there was a disparity between the sentence Taylor received and that of the
defendants in the other cases.

In United States v. Saybolt, 577 F. 3d 195 (3rd Cir. 2009), the only appellate
decision Taylor references, co-defendants Saybolt and Welch were convicted of
crimes stemming from their participation in a conspiracy to ﬁlle multiple false,
fictitious, or fraudulent claims with the IRS.  The indictment charged conspiracy to
defraud the United States in violation of 18 U.S.C. § 286 and thirty-five substantive

counts of filing false returns in violation of 18 U.S.C. § 287 and 2. The men filed
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returns claiming in excess of $500,000 in undeservéd refunds, for which the IRS
paid over $200,000. Any proceeds were divided into thirds, with one-third to the
cach of the two defendants, and one-third to the complicit individual who had
provided his or her PII after having been promised monej/ in exchénge for doing so.
Saybolt, who was convicted of conspiracy and 29 substantive charges, was
sentenced to forty-eight months of imprisonment, and Welch, who was convicted of
conspiracy and 35 substantive charges, was sentenced to 120 months of
imprisonment. /d. at 198. Welch’s sentence included enhancements for his role
as an organizer or iéader and for the sophisticated means used to commit the crime.
Id. at 197 n.1. Taylor contends counsel performed deficiently by not arguing that
‘his sentence should not have exceeded the ten-year sentence imposed on Welch.
His argument fails.

First it is virtually impossible to find truly “similarly situated” defendants.
Myriad factors go into the calculation of an appropriate sentence in every case.
Guidelines calculations are based on the offense conduct, an individual’s role in the
offense, prior criminal history, efforts at cooperation, and vpersonal circumsténces,
among other things. In this: case, the court need not look further than the offense

conduct to conclude that Taylor and defendant Welch were not similarly situated.
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Unlike the defendants in Saybolt, Taylor was also charged with violations of 18
U.S.C. § 1343, and it was these counts which carried the longest sentences. !

Thus, Saybolt would not have offered support for a sentencing dispariﬁy claim,
and counsel was not constitutionally ineffective for failing to argue such. See, e.g.,
Hollis, 958 F.3d at 1124; Winfield, 960 F.2d at 974.

H. TIATC - Managerial Role Enhanceme'nt

Taylor received a three-level adjustment in the PSR due to his managerial role.
ECF Doc. 174.)7 He contends counsel should have objected, because the evidence
established only the participation of the three co-defendants, which was insufficient
for the application of the enhancement. ECF Doc. 351 at 25.

.The PSR assessed the adjustment based on Taylor directing co-defendant Hall
in a conspiracy that involved at least the three codefendants “as well as numerous
other individuals who willingly provided their personal identification information.”

ECF Doc. 174, PSR q 41. These willing participants were not included in the

number of victims. Id, PSR 939,n.2. Counsel stated at sentencing that he could

16 Taylor’s sentence on the conspiracy charge (120 months) and the substantive § 287 charges (60
months) was in line with the 120-month sentences imposed on defendant Welch in Saybolt.

17 There are two entries titled Final Presentence Investigation Report on the electronic docket.
However, the May 5, 2014 entry is actually the docketing of the victim impact statements. ECF
Doc. 179.
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not advance a good faith objection to the role adjustment if the evidence came out
like he thought it did at trial. ECF Doc. 254 at 14.

Counsel’s conter‘nporaneous- assessment is well-taken and he was not
constitutionally ineffective for failing to make the objection Taylor now puts forth.
See Hollis, 958 F.3d at 1124; Winﬁeld,A 960 F.2d at 974.

1. IATC - Right of Allocution

Taylor asserts that he was not allowed to properly exercise his right of
allocution at sentencing, and counsel was constitutionally ineffective for failing to
timely object.

Rule 32 of the Federal Rules of Criminal Procedure provides that before

imposing sentence a district court must ask a defendant whether he wishes to speak

. for himself or present any information to mitigate the sentence. Fed. R. Crim. P.

32(1)(4)(A)(i1). This right to speak is referred to as the right of allocution. The

right of allocution allows “the defendant to personally ‘make a final plea on his own

. behalf to the sentencer before the imposition of sentence.””  United States v.

George, 872 F.3d 1 197, 1206 (11th Cir. 2017) (quoting United States v. Prouty, 303
F. 3d 1249, 1251 (11th Cir. 2002).  “Because ‘[t]he most persuasive counsel may

not be able to speak for a defendant as the defendant might, with halting eloquence,
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speak for himself,” denial of allocution has been grounds for reversal in the common
law world since the seventeenth century.”  United States v. Doyle, 857 F. 3d 1115,
1118 (11th Cir. 2017) (quoting Green v. United States, 365 U.S. 301, 304 (1961)
(plurality opinion)). Denial 6f the right of allocution is plain error. George, 8§72
F. 3d at 1207. |

Prejudice may. be presumed and reversal is required if the possibility of a
~ lower sentence existed. Prouty, 303 F. 3d at 1252, 1253; Doyle, 857 F.3d at 1119-
1120 (distinguishing cases where defendants were sentcnced under the mandatory
guidelines regime at the low end of the applicable range as opposed to post-
Booker'®). Taylor was sentenced under an advisory guidelines range, and he was
not sentenced to a statutory mandatory minimum sentence. Thus, if the court finds
Taylor’s right to allocute was deniéd, prejudice may be presumed because a lower
sentence was available to the court.” See Doyle, Prouty, supra. However, the
record does not support such a ﬁnding. |

In this case, the court addressed Taylor at sentencing and asked if there was

anything he would like to say. ECF Doc. 254 at 60. Taylor began by mentioning

18 United States v. Booker, 543 U.S. 220, 245 (2005) (holding that the U.S. Sentencing Guidelines
should be treated as advisory rather than mandatory). '
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various pro se motions he said he had filed. The court reminded him he was
represented by counsel, the clear implication being it was incumbent upon counsel
to file motions on Taylor’s behélf. - Taylor continued and stated he did not know he
had to have counsel to file what he termed a “post-conviction” motion. The court
stafed “ta]ll motions you had filed are aenied.;’ It then asked “[i]s there anything
further before I pronounce sentence?” Id. at 60-61. The record reflects no
additional comment from Taylor. At that juncture the Government clarified for the
record that Taylor’s numé’rous pro se submissions had not been ﬁled with the court.
Rather, throughout the case, the | clerk forwarded any such motions to defense
counsel insteaa of filing them. Id at 61. Following this discussion, the court
imposed s'entence.

The record reflects Taylor was afforded an opportunity to address the court.
Whét may be his after-the-fact remorse about not having spoken in his own behalf
with respect to his serltence does not establish a constitutional violation. Counsel
was, thus, not constitutional'ly ineffective. See Brownlee, 306 F.3d at 1066.
J. ‘Appellate Counsel | |

" Taylor asserts his attorney performed deficiently during his appellate

representation in several ways. First, counsel did not raise either the jurisdictional
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issue trial counsel had preserved or unspecified “evidentiary error.” ECF Doc. 351
at 27. Second, despite having preserved multiple challenges to guidelines
calculations, counsel challenged only the “sophisticated means” enhancement on
appeal, which Taylor characterizes as the “weakest enhancement.” Id. at 27-28.
Third, he complains counsel failed to obtain a transcript of the January 13, 2014 pre-
trial conference/Faretta inquiry and raise “structural errors” arising from the district
court’s alleged partial Faretta inquiry.

VA criminal defendant is entitled to the effective assistance of counsel on direct
appeal. Evitts v. Lucey, 469 U.S. 387, 396 (1985). To prevail on an ineffective
assistance of appellate counsel claim, a defendant must show (1) appellate counsel’s
performance was deficient, and (2) but for counsel’s deficient performance, he
would have prevailed on appeal.  Shere v. Sec’y Fla. Dep’t of Corr., 537 F.3d 1304,
1310 (11th Cir. 2008); see Philmore v. McNeil, 575 F.3d 1251, 1264 (11th Cir. 2009)

(holding that IAAC claims are governed by the same standards applied to trial

counsel under Strickland). Counsel plainly is not ineffective for fai'ling to raise a

meritless issue on appeal. Shere, 537 F.3d at 1311; Ladd v. Jones, 864 F.2d 108,
110 (11th Cir. 1989) (“[S]ince these claims were. meritless, it was clearly not

ineffective for counsel not to pursue them.”).
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Taylor has not shown that any of the issues he claims counsel should have
raised on appeal were meritorious or if counsel had raised them it would have
changed the dutcome of the proceedings in this case. Thus, Taylor has not shown
that his appellate counsel failed the Strickland test, aé necessary for the court to find
relict: warranted on this ground.
IV. CONCLUSION
An evidentiary hearing is not necessary to resolve Taylor’s claims because
“the motion and files and records conclusively show that the prisoner is entitled to
no relief.” See 28 U.S.C. § 2255(b); Rosin v. United States, 786 F.3d 873, 877
(11th Cir. 2015); Gordon v. UnitedStateS, 518 F.3d 1291, 1301 (11th Cir. 2008) (not
every claim of ineffective assistance of counse! warrants an evidentiary hearing).
As the foregoing discussion illustrated, Taylor has not met the high Burden of

showing either of his attorneys was constitutionally inefféctive under Strickland and

its progeny. He was convicted, not because of the constitutional infirmity of his

legal representation, but rather on the strength of the evidence adduced by the

Government, despite the efforts of his attorneys. (See ECF Doc. 288 at 4; ECF
Doc. 299.) Therefore, Taylor’s motion to vacate, set aside, or correct sentence

pursuant to 28 U.S.C. § 2255 should be denied in its entirety. -
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V. CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing Section 2255 Proceedings provides that |

“[t]he district court must issue or deny a certificate of appealability when it enters a
final order adverse to the applicant,” and if a certificate is issued “the court must
state the specific issue or issues that satisfy the showing required by 28 U.S.C.
§ 2253(c)(2).” A timely notice of appeal must still be filed, even if the court issues
a certificate of appealability. Rule 11(b), Rules Governing Section 2255 Cases.

After review of the record, the Court finds no substantial showing of the denial
of a constitutional right. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84
(2000) (explaining how to satisfy this showing) (citation omitted). Therefore, it is
also recommended that the district court deny a certificate of apﬁea}ability in its final
order.

The second sentence of Rule 11(a) provides: “Before enterihg the final order,
the court may direct the parties to submit argumenfs on whether a certificate should
issue.” If there is an objection to this recommendation by either party, that party
may bring this argument to the attention of the district judge in the objections

permitted to this report and recommendation.
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Based on the fo;egoing, it is respectfully RECOMMENDED:

1.  The Motion to Vacate, Set Aside or Correct Sentence (ECF Doc. 351) be
DENIED. |

2. A certificate of appealability be DENIED.

At Pensacola, Florida, this 2nd day of November, 2020.

o Hie T Connon

Hope Thai Cannon
United States Magistrate Judge

NOTICE TO THE PARTIES

" Objections to these proposed findings and recommendations must be
filed within fourteen days of the date of the Report and Recommendation. Any
different deadline that may appear on the electronic docket is for the court’s
internal use only and does not control. An objecting party must serve a copy
of its objections on all other parties. A party who fails to object to the
magistrate judge’s findings or recommendations contained in a report and
recommendation waives the right to challenge on appeal the district court’s
order based on the unobjected-to factual and legal conclusions. See 11th Cir.
Rule 3-1; 28 U.S.C. § 636.
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