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QUESTIONS PRESENTED

1). DID THE THIRD CIRCUIT COURT
QUESTION CONCERNING HIS CLAIM(S) IN DENYING HIS PETITION FOR

' REMEARING/REHEARING IN BANC.

2). CAN A TRIAL JUDGE INSTRUCT A JURY DURING A JURY CHARGE, THAT THEY
CANNOT FIND A DEFENDANT GUILTY OF A CERTAIN DEGREE OF MURDER EVEN
THOUGH THE DEFENDANT WAS CHARGED \WITH THAT DEGREE OF MURDER?

3). CAN A TRIAL JUDGE GIVE AN ERRONEOUS JURY CHARGE ON THIRD DEGREE

MURDER THE SECOND TIME AROUND, AFTER GIVING THE CORRECT ONE
' DURING THE FIRST CHARGE, AFTER THE JURY. ASKED FOR A RECHARGE ON

FIRST, SECON AND THIRD DEGREE MURDER?-'

N CHARGING A JURY ON THE DEGREES OF MURDER,

4). CAN A TRIAL JUDGE, 1
ND-DEGREE MURDER INTO THE CHARGE OF THIRD

. MIXTHE ELEMENTS OF SECO
DEGREE MURDER? |

OF APPEALS MISCONSTRUE PETITIONER'S
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Robert Meyers, Superint_endent- of Rockview
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CONSTITUTIONAL PROVISIONS, TREATIES

18 Pa. section 2502 (b) (1974) (Amended 1978) (Relating to Second Degree
Murder).



CONCISE STATEMENT OF THE CASE -

________._..._.——-—-———"—

Petmoner filed a Rule 60(b)(6) in the Dlstrlct Court saymg that 1) His trial
judge gaue an erroneous charge to the jury concernmg Third Degree Murder" 2).
-His,_.attorney was fneffective ' for allowing the .ch.arge;~ 3). Trial judge added
| elements of second-degree murder rnto his rnird'ldegree murder charge to the ju’ry;.
4). Tnal ;udge gave the jury a dlfferent charge of thrrd degree murder the second
time around after the jury asked for a recharge of first, second and thtrd degree
murder. The Dlstrlct Judge denied petltioners 60 (b)(6) petltton Petltloner filed a -
| Certlflcate of Appelablhty with the Third CerUIt Court of Appeals The Third Ctrcun
: ) on August 26, 2022 in WhICh petittoner rece:ved on September 2 2022 demed _.

| petltloner 3 Certlflcate of appealablllty stating: "Boyd has not shown that lunsts-

- noT reason would debate the merits of his underl in Habeas claims as the

challggg mstructrons were d correct statement of the apphcable law and

'2505(b) (1974) {Amended 1978) (“a crrmmal hommde constrtutes murder of the

second. degree when the deatrh of the wctrm occurred wh:le defendant was



‘ engaged as a principal or an accomplice in the gergetrafion ofa felony,"” Wertz

v. vaughn, 228 F. 3d 178, 203 {3d. Cir. 2000) (reasoning that "Counsel cannot be

deemed ineffective for failing to raise a meritless claim"). Id.

Petitioner filed a PETITION FOR REHEARING & REHEARING EN BANC on
Sepfember 6, 2022 explaining to the Court that they m:‘scpnstrued his I:Iéims ah_d
that petitioner, in his 60(b)(6) pétition did. not challenge 18 Pa. C.S. Section

| 2502(b){1974) {relatmg to second-degree murder) See Clmm #1 of 60 (b} {6)

petltlon (PETITIONER'S TRIAL  JUDGE INFERRED TO HIS JURY THAT THEY .
‘COUI.DN'T FIND HIM GUILTY OF THIRD DEGREE MURDER DESPITE PET ITIONER_
.BEING CHARGED WITH THIRD DEGREE MURDER ON THE BILL OF. INDICT MENT, .

- IN VILOATION OF HIS FOURTEENTH AMENDMENT RIGHT TO DUE PROCESS AND ..

| HIS SIXTH AMENDMENT RIGHT TO AN EFFECTIVE ATTORNEY) And CIalm #2:

(PETITIONER'S A'ITORNEY FAILED TO CHAI.LENGE THIS FAULTY JURY CHARGE OF

THIRD DEGREE MURDER, AND HE FAILED TO FII.E PETITIONER'S DIRECT APPEAL :

10 THE PENNSYLVANIA SUPREME COURT WHIUCH CAUSED THE CLAIM TO BE

WAIVED IN STATE COURT AND PROCEDURALLY BARRED IN FEDERAL COURT IN

VIOLATION OF PETITIONER'S SIXTH AMENDMENT RIGHT T0 EFFECTIVE

. ASSISTANCE OF COUNSEL". Petitioner agrees W|th Sect;on 2505(b), however, that




| Awas not his challenge in his 60(b)(6) petition. His challenge V\ras the claims above.
'Petrtroner challenged the fact that the trial judge in charglng the jury‘on Thrrd
Degree Murder the second- tlme around (after the jury broke for dehberatrons
' and asked for a re- charge on (Frrst Second and Third degree murder), gave a
_totally dlfferent thlfd degree murder charge and even added elements of "second-
degre_e murder" within .hjs_ faulty third degree.murder 'charge to the jury. The
-secend-charge that‘he ga\re. violated pet'rtiorier's Dfue'j I;roc_ess Rights to th'e-U..S..

',and Pennsylvama Constltutlons which resulted in a miscarriage of Justlce The

Judge is forbldden by law to include elements of one degree of murder mto the :

. charge of an"other.degree of murder if its not 'an'element of that ‘charge-. The

District Attorney has to prove each elemeht of each charge. In re Winship, 397.

- U.S. 358 363-64. 90 SCt 1068 25 LEd 2d 368 (1970) Petitloner included

transcripts of the respectlve charge to the jury to prove hIS clalms This Court in

o (Bollenbarh V. Umted States), 326 uU. s. 607 66 S. Ct 402,90 L.Ed, 350 (1946) held

"[tihe mﬂuence of the tnal ju udge on the jury is necessarrlv and properlv of great

Weitht ' .. and_juriors are ever watchful of the Words that fall from hrm

' Partrcuarlv ina cnmmal tnal the judge'’s last word is apt to be the decrsrve word.

Archambault 290 A. 2d at 75 (quotmg Boﬂenbach 326 US. at 612)






the jury was petitioner's statement that he accidently discharged - his defective

_ weapoh strihing the decedent. There‘ were no eye witnessess to the shooting. This
eVidence came by way of the prosecution's case in'chi.ef. The jury received no evidence
at trial 'that the murder was an intentional kilting, and believed petitioner's statement_
: that the homic.ide was unintentional. (_)bviously,- the District Attorney also thought that

.thié could be a third degree rhurder case also because he added it {lesser charge_) 1o

the Brll of lndlctment See N.O.T. at 932 Even Pennsylvama Courts feel the same way’
about second- degree murder See Commonwealth v. Jessie James Grrff' n, 310 Super. .

39; 456 A.2d 171; 1983 Pa. Super Lexns 2483 "(Murder of the second or thrrd degree'

occurs where the krllmg of the victim is the umtentronal result of a crrmmal act.)"

 Considering the’ evndence that the jury heard pomted them towards a possrble third

degree convuctlon, the Judges erroneous charge was fatal to petitioner. in Brooks V..

Grlmore, above the court said: "To test the constrtutronahty of the instruction grven

here requrres consrderatron of how a reasonable junor would anahze the hypothettcal
- decrs:on presented in the courts charge " |d. at 8. In the case at bar, the judge, in his
o erroneous unconstltutlonal charge took third degree murder off the tabie when he

added the second-degree elements to it.

The fatal charge came durmg 1ts recharge of third degree murder when the jury

asked fora recharge on first, second and thrrd degree murder. As soon as he gave his




recharge on second-degree murder, which petitioner had no problem with, he then
gave a "different” charge on third degree murder "MIURDER OF THE THIRD DEGREE
| INCLUDES ALL UNLAWFUL KILUNG WITH MALICE, BUT WITH NO INTENTION TO KILL OR

CAN REASONABLY AND FULLY BE INFERRE ~"MOREOVER, IF_THE CRIMINAL

HOMICIDE WHICH WOULD OTHERWISE BE MURDER .OF THE THIRD DEGREE

OCCORRED DURING THE ACTUAL COMMISSION THE ATTEMPT TO_COMMIT OR _

FUGHT AFTER THE. COMMISSION OF A ROBBERY, IT IS MURDER OF THE SECOND

' DEGREE AND NOT MURDER OF THE THIRD DEGREE " When the Judge got to the'

MOREOVER part of the charge he vnolated petltloner s due process rights and
: prejudiced him. Those words are "'gg‘t_", aﬁd have never been a part ofa Thu'd: Degree -
Murder charge to a ju'T).l; in Pennsylvania'e history. He had jus;t gaee-anotﬁer secor'\d».:,‘
de.gree murder cﬁarge to the jtiry), only to add these same (sécohd-d'egree murder)
elements to his third degree murder charge to the jury. That is the specific la nguage

that petntloner is challenging: "When a habeas getmoner clalms the lugg mstruct:on

was unconst:tuttonal "we have an lndependent duty to ascertain how a reasonable '

[ugz would have mtergreted the instruction at issue.” {Smith v. Hom), 120 F.3d 400, -

413 (3d CM’ 1997) (c:tmg Francis, 471 u.s. at 315- 16) "We exercise this duty by |
focus[ing] !mtlally on the spec:f c Ianguage chaIlenged " Franas 471 U S. at 315. and

then considering the "allegedly constrtut:onally mf rm !anguage In the cantext of the



charge as a whole "to determine whether there is a reqsonable likelihood the jury

applied the instructions in a manner violative of the accused's due process rights.
' Smith, 120 F.3d at 411. The Third Circuit in its September 2, 2022 denial of petitioner's
Certrfrcate of Appelablllty construed petltroner s claim(s) to be that he was challen_ging

: appllcable law 18 Pa. C.S. Section 2505{b) {1974) {Amended 197§L Petltloner was not |

'challengmg this law at all. As stated above, he challenged the mlxture of second-
_degree murder elements into the third degree murder charge to the | jury He basrcally
. told the jury that they couldnt find petrtloner guulty of thlrd degree murder despite :
petltuoner bemg charged with third degree murder. Surley, contrary to what the Third
Circuit said in the'lr decision, there is a reasonable llkellhood that reasonable jurlors,
would debate the merits of his underlying ciaims; There is no doudt that In re Winship |

- was totally violated.

The mstructlon contained amblgurty and mconelstency and confueed‘ the jury
e.nough not to et/en consider a third degree 'murder convuctlon In Tison v. Houtzdale,
.976 F. 3d 382 the court held “If the mstructlon contams -"some ambrgwty
lncons:stency, or def jciency”, such that it creates d "reasonable hkehhood" the jury
mrsapphed the Iaw and relerved the govemment of its burden of provmg~ each element
beyond a reasonable doubt, the resultmg criminal conviction wolates the defendants

C_onstitutional Right to_.Due Process (Bennett V. Supermtendent Graterford), SCl, 886,



F.3d 268, 285 (3d. Cir. 2018) (citing) (Waddington v. Sarausad), 555 U.S. 179, 190-91,

129 S.Ct. 823,172 LEd. 2d 532 (2009) (internal citations omitted). "There is no.question

that, under clearly established federal Law an instruction that contains both prop,er

and rmgroger charges can violate a Qetrtroners nghts " (Francts V. Franklm), 471 U.S.

307, 315, 105 S Ct. 1965, 85 L. Ed 2d 344 (1985) ("where a IUI'V charqe mcludes both

Qroger and improper content “the potentzallv offendmg ords must be consrdered in

the context: as a whole" (Whrtney V. Hom), 280 F.3d 240 256 (3d Cir. 2002) ("though |

an mstructron may in one place "correctly explain{] the law, "t may in another contam
a "constitutional flaw" that requires reversal"); (Umted states v. Gordon), 290, F.3d

539 (3d. Cir. 2002) (similar). That constititional 'ﬂaw happened in the case at bar.

Wlthout the Judge s constitutional error there is a good chance that petlttoner

would have been found gunlty of thrrd degree murder Wthh is a Iesser charge of

o murder than second degree and the sentence carried only a 10-to 20 year term at the

time of the constltutlonal v:olatlon The central lss.ue here is ulhen the judge add’ed-the-
MOREOVER part in the second half of his thlrd degree murder re—charge to the jury,
he crossed the constltutlonal line. The charge was constltutional up‘ until then

| (Compare his f‘ rst (mrtral) third degree charge wrth the secand one) In the case at bar,
there is.no doubt that “there was a reasonable likelihood that the jury apphed the

instruction in a way' that reh'eved the state of its burden of prowng every element of




" sarausad, 555 U.S. at 190—91 (quoting

the cnme beyong a reasonab!e doubt

(Mlddleton V. Mcnetl), 541, U.S. 433, 437, 124 S. Ct 1830 158 L.Ed 2d 701, (2004) (per

curiam); (Estelle v. McGu:re), 502 U.s. 62,

' (quotmg (Boyde V. Cahforma}, 494 U.S. 370, 380, 110 S. Ct 1190, 108 L.Ed 2d 316

(1990))). “In making this determina

artifi c:al :solat:on, but must be cons:deded m the context of the mstruct:ons asa whole

and the trial record" 1d. at 191 (quotmg) Estelle 502, U. S at 72 (quotmg) (Cupp V.

' Ndughten), 414 U.S. 141, 147,94 S. Ct. 396 38 LEd 2d 363 (1973))) Bennett, supra at

14. In the case a{ bar,there is no doubt that petltioner S jury applaed the erroneous;

'[a} reviewi ng court has no way of knowmq Wthh

unconstltutlonal charge mcorrectly

of the two :rreconc:lable mstruct:ons the jurors app!ted in reaching_their . verd:ct

' Franklin, 471, US. at 322.

due process "ld. at 325.

| .appleid the instructionsincorrectlyv in violation of the right to,

~ Petitioner asked for a Reheanng/ Rehear

demde his claim(s). However the

challenging 18 Pa.- 2502(b) (Relatmg to second—degree murder) As a result of this

mlstake the panel conveyed the wrong question to the rest of the judg_es in

_ petitioner's Sur Petition For Rehearmg Petitioner asks thIS Honorable Court to

interviene and hear petitioner‘s c_laims on the merits.

72, 112 S Ct 475, 116 L.Ed 2d 385 (1991) .

tion, the ;urv instruction mav not be ;udged as in

"As such, there is a reasonable hkehhood that the jury

mg in Ba-nc requesting that the full C_ourt B

ongmal panel thought that petltloner was




W mz

Francis Boyd, Petitioner
Pro-Se

Dated: October 3, 2022




REASON FOR GRANTING THE WRIT

Petitioner presented documented evidence to both the District Court and the Court of

Appeals pertaining to his claim. His trial judge blatantly iln_fe-rred to his'iury that they could.

' '_ not find him guilty'of the lesser charge of third-degree murder, although petitioner was
charged with it in the Bill of Indictment. The dooumented evidence also prove that trial

judge mlxed elements of one degree of ‘murder into the elements of another degree of

- murder thereby vnolatmg pe’utroners rlght to the Umted States -and Pennsylvama '

Constltutlons Due Process Clause And that petitioner's trial counsel was meffectlve for not
objectmg to this blatant error that proved to be fatal for petltloner, nor dld his Initial

collatter_al-revnew attorney challenge trial attorney,s. failure to do so. The documented

“evidence oh its face proves petitioner's claim(s) beyohg a shadow of a doubt, and the -

Distri_,(:t Court failed or refused to answer the question.

The Court of Appeals misconstrued petitioner's question pertaining to his cleim that

the Judge gave an erroneous jury charge and mixed the elerne_ntsof two different degrees

of murder.




