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QUESTION(S) PRESENTED
Whether Petitioner Lewis' habeas petition should be re-opensd where (1)
Petitioner was denied Due Process of Law contrary to United States v. Csstro,
540 U.S. 375 (2003), because Petitioner was not placed on notice of the
consequences of delsting unexhsusted cleims, end (2) ths United States
District Court Judge erred in deciding exhaustion on one of Petitioner's
ineffective assistance of counsel claims contrary to Stricklend v.

Doss the time limitation of Faderal Rule Civil Procedure 60(c)(1), preclude

relief from judgment under Ruleqﬁﬂ(b!gsz, where a Castre claim is involved in

the responsive pleadings on exhaustion grounds?

Can & conditional statement be considered a waiver of Due Process of
Notice, where Rosa v. Llundy, 455 U.S. 509 (1982), and United States v.

Castro, 540 U.S. 375 (2003), raquire Due Process of Notice?
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[XX For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at ; O,
[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at __NA ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

NA
The opinion of the : court
appears at Appendix _NA__ to the petition and is
[ 1 reported at NA ; or,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '
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JURISDICTION

X For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was October 7, 2022

[X] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: __NA , and a copy of the
order denying rehearing appears at Appendix _NA

[ ] An extension of tirﬁg to file the petition for a writ of certiorari was granted
to and including (date) on NA (date)
in Application No. __A_pna .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was ___NA

A copy of that decision appears at Appendix __NA___

[ 1 A timely petition for rehearing was thereafter denied on the following date:
NA , and a copy of the order denying rehearing
appears at Appendix __NA

[ 1 An extension of time mme the petition for a wrif pf certiorari was granted
to and including (date) on (date) in
Application No. __A__NA

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



B

CONSTITUTIONAL AND STATUTORY ‘PROVISIONS INVOLVED

Sixth Amendment to the United Stetes Constitutions provides in pertinent

part as follows:

In all criminal prosecutions, the eccused shall ...have the assistasnce of
counsal for his defense.
U.S5. Const. Am. VI,
The Fourteenth Amendment to the United States Constitution provides in
pertinant part es follows:
...nor shall any State deprive eny person of life, liberty or property,
without due process of law.
U.S5. Const. Am. XIV.
28 U.S.C. §2241(c)(2)(3)
(c) The writ of habsas corpus shall not extend to a prisoner unless--
(2) He is in custody for an act done or omitted in pursuent to an Act of
Congrsss, or an arder, process, judgment or decres of a court or judge of the
United Stsates; or
(3) He is in custody in violstion of the Constitution or lsws or treaties of
the United States |
28 U,5.C. §2254(b)(1)(A)
(b){(1) An appiieation for writ of habeas corpus on behalf of a person in
cuétody pursuant to a judgment of ths Staste court shall naﬁube granted unless
it sppsars that--
(A) the epplicant has exhausted ths remedies aveilable in the courte of

the Stata;

Federal Rules of Civil Procedure Rule 60(b)(4)(6)



STATEMENT OF THE CASE

Petitioner Mertin A. Lewis was convicted after a bench trial in the 9th
Circuit Court for Kalamazoo County, Kelamszoo, Michigan of a single count of
first-degree murder, MCL.750.316, and sentenced to a mandatory life sentence
uithout the possibility of parocle by the Honorable William G. Schma on
Octaber 9, 2000.

The conviction was besed on evidence that Petiticner beat the victim to
death with a baseball bat. The Michigan Court of Appsals affirmed
Petitioner's conviction, see People v. Lewlis, No. 2380887, 2002 WL 31957700,
at * (Mich. Ct. App. Dec. 27, 2002)(per curiam), and on November 24, 2003,
the Michigen Supreme Court denied leave to appsel. See People v. Lewls, 671
Nw2d 880 (Mich. 2003)(table).

Petitioner commenced this case in 2004. The Stete initially moved for
summary judgment and dismissel of the habesas pestition based on Petitioner's
failure to exhaust two cleim of ineffective assistance of trisl counsel

("IATC").

The two claims in question stemmed from triel counsel's (1) failure to -

obtain an expert on eyewitness idesntification and (2) counsel forfeited
Petitioner's right to Aimpeach <two +trial witnesses with their prior
convictions by not complying with the trisl court's motion scheduls.

In response to the State's motion, Petitionor maintained that he had
exhausted his state remedies. Thereafter, entered a [conditional statement]
thet, if the Court agreed with the State's sargument, he would delete the
unexhsusted claims and proceed with his exhausted claims. (ECF No. 30,

PagelID. 1968).

.



Former United States District Judge Lawrsnce P. Zatkoff was assigned to the
cags 8t that time, and he agreed with the State that Patitioner had not
exhausted state remedies for his impeachment and expert-witness cleims., (ECF
No. 33, PagelD.1989-1992).

Based on Petitionar's conditional ststement, Judge Zatkoff denied the
Stste's motion for summary judgment and diemissal. (ECF Neo. 33, PegelD.1592).

Per tha rescord, though Patitioner made an offer in & conditional statement
that he himself would delete the unsxhausted claims. District Court Judge
Zatkoff recharacterize his conditional statement into en amendment and
deletad the clsims he desemed were unaxhausted without a prior due process of
notice werning that Patitioner'!s hsbsas petition would be subject to the 2B
U.5.C. 2244 bar and his claims would be forever lost.

Among the exhaustad issuss that remainad in the case was a claim that the
trial court had interfered with Petitioner's right to pressnt a defense by
preventing dafansa‘counsel from impesching two witnessee with their prior
convictions.

On September 27, 2007, Judge Zatkoff denied Petitioner's habeas petition.
(ECF No. 41). On the impeachment issue, he opined thst, even if the trisl
court's ruling on impeachment of witnesses violated Patitioner's right to
defend himself, the error was harmless, given Petitioner's admissions to
closs friends and relatives that he killed a men.

Petitioner appealed this decision to the United States Court of Appeals for
the Sifth Circuit, ths Court declined to dissue a certificate of

appealability. See Lewis v. Vasbinder, No. 07-2265 (6th Cir. Jure 6, 2008).




Petitioner's subseguent procedural history indicates multiples trips to the
state and federal courts from 2009 to present:
* In re Lewis, No. 09-1670 (6th Cir. Nov. 24. 2009)
* In re Lewis, No. 11-1658 (6th Cir. Sep. 12, 2011)
* In re Lewis, No. 12-2246 (6th Cir. May 16, 2013)

In 2014, Petitioner filed a motion for relief from judgmant in the state
trisl court and reised ths two ineffective assistance of counsel claims that
Judge Zatkoff had determinad were unexhausted.

The trial court opined that Petitioner had raised the
impsachment/inaffectiveness cleims in his direct sppsal motion for ramend and
the Michigan Court of Appeasls had decided the 1sau§a again on appeal. The
trial court concluded that it was precluded under MCR 6.508(D)(2) from
granting relief on that issue. See People v. Lewis, No. 2000-0171-FC
(Kalamezoo Cty, Cir. Ct. Mar. 30. 2015).

Petitionser appealed the trial court's decision but the Michigan Court of
Appeals and Michigan Supreme Court denied leave to appeal. See People v.
Lewis, No. 328472 (Mich. Ct. App. Sept. 29, 2015); Peopls v. Lewis, 882 Nuad
144 (Mich. 2016). The procedural record supports Petitioner's fedsral filings
In re Lewis, No. 17-1253 (6th Cir. Jul. 19. 2017).

In 2018, Petitioner moved to emend his habess petition end to ra-open his
case under Federsl Rule of Civil Procedure 60(b). (ECF Nos. 57 & 58). He
argued that his trial attorney was ineffective for feiling to obtain en
expert witness and impeach two prosecutions witneeses with their criminal
histories. Petitioner based his claims for re-opening his habeas patition on
Judge Zatkoff's error in determining exhaustion by the record of the trisl
court's examination of his originsl direct appeal that these issus had baen

previously raised and ware barred under MCR 6.508(D)(2).



The United States District Court Judge Sean Cox wae assigned to this case
dua to the retirement of Judge Zatkoff and on January 14, 2019, denied
Patitioner's motion to amend his habeas petition and to re-open the case.

Patitioner requested rehearing and the Court denied the request, in part,
because there was not e reasonable probability that the outcome of the trial
would have been different if defense counsel had impeached the witnssses with
their prior convictions. The Court noted that there was substantisl evidence
impliceting Petitioner in the murder, apart from the uwitnesses! testimony.
(ECF No. 63, Page.2293). Petitioner then requessted e rehearing en banc, which
the Court denied on January 14, 2020.

On June 2, 2020, the Sixth Circuit Court of Appsals denisd & certificate of
appealability on the basis that no reasonable jurist could conclude that the
District Court abused its discretion in denying Petitioner's motion. Sss
Usuwis v. Winn, No. 20-1094 (6th Cir. June 2, 2020).

On August 27, 2020, Petitioner filed enother motion to re-upen his case on
the grounds that Judge Zatkoff failed to edjudicate the merits of his
impeachment/IATC claims. (ECF no. 73). On March 24, 2021, the Court denied
Petitionar's motion to re-open the case. (ECF No. 75).

A timely notice of appeal was filed and the Court of Appeals far the Sixth
Circuit entered an order on Octohber 7, 2022, affirming the district court's
denial to re-open Patitioner's hsbeas proceedings under Federal Rule Civil
Procedure 60(b), and denying certificate of appealability (COA) and to

proceed in forms pauperis on appeal.



REASONS FOR GRANTING OF WRIT
Petitioner was denied Due Process of Law {(Notice) by the United States

District Court Judges's recharacterization of his conditionel statement

regarding two unexheusted IATC claims and transformed his conditional

statament into a deletion of elleged unexhazusted claims and emended the

petition into an exhausted petition. Petitioner contends that the District

Court erred as a matter of lew, where ona IATC cleim had been exhausted.

The District Court further erred contrary to the holding in Castro v.
United Statss, 540 U.5. 375 (2003), since the Court failed to provide a 28
U.5.C. §2244(b) warning of the conseguences of the deletion of any
unexhausted claime. Petitioner was not provided the opportunity to amend his
petition or argue against any articulated findings of the District Court
Judge during the rechsracterization.

Moreover, the District Court errsd under Strickland v. Washington, 466 U.S.
668 (1984), where it failed to assess the cumulstive effect of trial
counsal's deficient performance to determine the prejudicial effect.

Petitioner's cleim of recharacterization under Castro is novel since it
deal specificelly with an errcneous ruling on exhaustion during the summary
judgment affirmative defense of exhsustion Federal Rule Civil Procedure Rule
8(c), and denial of an opportunity to amend under Federsl Rules Civil
Procadure Rule 15(a)(2). Ses also Section 2254 Cases Rule 5(e).

In this matter, Federsl Rule Civil Procedurs Rule 60(c) time limitation

does not preclude re-opening Petitioner's habees petition once a Cestro

violation has been demonstrated. See United Stetes v. Blackstock, 513 F3d 128

(4th Cir. 2008).

10.



GROUND ONE
WHETHER PETITIONER LEWIS' HABEAS PETITION SHOULD BE RE-OPENED WHERE (1)
PETITIONER WAS DENIED DUE PROCESS OF LAW CONTRARY TO UNITED STATES V. CASTRO,
540 U.S. 375 (2003), BECAUSE PETITIONER WAS NOT PLACED ON NOTICE OF THE
CONSEQUENCES OF DELETING UNEXHAUSTED CLAIMS, AND (2) THE UNITED STATES
DISTRICT COURT JUDGE ERRED IN DECIDING EXHAUSTION ON ONE OF PETITIONER!'S

INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS CONTRARY TO STRICKLAND V. WASHINGTON
466 U.S. 668 (1984).

I. Background

Following & bench trisl in the 2000, Petitioner was found guilty of first-
degraee murder, Mich. Com. Laws §750.316, and sentence to mandstory 1life
imprisonment without possibility of psrols. The Michigan Court of Appesls
aeffirmed Petitioner's conviction. See People v. Lewis, No. 2380887, 2002 ul
31957700, at *1 (Mich. Ct. App. Dec. 27, 2002), and on November 24, 2003, the
Michigan Suprems Court denied leave to appesl. See Pesople v. Uswis, 671 Nu2d
+880 (Mich., 2003)(table).

Petitioner commenced this case in 2004 by filing & motion to proceed in
forma peuperis (ECF No. 1), end a petition for writ of habeas corpus. (ECF
No. 3). Tha State initielly moved for summary judgment snd dismissal of the
petition since Petitioner had not exhausted state remedies on st leasﬁ one of
his twoc cleims sbout trial counsel. Sge Mot. for Summary Judgment J. and
Dismissal of Pet. (ECF No. 11). These two claims in question allsged thet
trial counsel was ineffactive for (1) failing to procure an expert witness on
eyeuitness identification and (2) forfeiting Petitionsr's right to impeach
two trial witnesses with their prior conviction. See Id. et Page.195-96.

Former U.S. District Judge Laurence P. Zatkoff asgreed with the State that

11.



Petitiona; had not exhaustad state remedies for those claims. Howsver becsuse
Petitioner made a [conditional statement] that he himself would delete thoss
claims, Judge Zatkoff denied the State's motion for summary judgment and
dismissal. Ses Op. and Order Denying Respondent'’s Mot. for Summary J. and
Dismissal (ECF No. 33).

Per the record in this Court, Judge Zatkoff did not warn Petitioner of the
consequence of deleting any unexhausted cleims and the 28 U.S5.C. §2244 ber
contrary to United States v. Castro, 540 U.S. 375 (2003), since he based his
decision on Rose v. Lundy, 455 U.S. 509 (1982), which was a pre-AEDPA case.
Rose had been abrogated in part by this Court's rulings in Rhines v. Weber,
544 U.S, 269 (2005), which was spplicable to post-AEDPA cases, such as Lewis'
by the time of the District Court's decisions in 2005 and 2007,

Here, Petitioner exhaustion requirement should have been excused because
his IATC claims were precedurally berred if presented to the state court,
since an IATC claim was raised on initial direct appesl and MCR 6.508(D)(2),
would have been applied.

In this case st bar, Petitioner in 2018, moved to re-open his case and to
amend his habeas petition under Federal Rule Civil Procedure Rule 60
(b)(4)&(6), citing that Judge Zatkoff hsd erred when he determined that
Petitioner did not exhaust state remedies for these claims. See (ECF Nos. 57

thru 73).

II. EXHAUSTION REQUIREMENT OF .28 U.S.C. §2254

Habeas relief generally is not availsble unless the petitioner has
taxhausted thes remedies sveilable! in the statz courts, which means utilizing
8ll procedures available under the stete law to raise the claim and properly

pursuing a claim through the entire appellate process of the state. See 28

12.



U.5.C. § 2254(c).

Moreover, in order to present s federal claim to the state courts in a
manner sufficient to satisfy exhaustion concerns, a petitioner must inform
the state court of both the factual and legal underpinnings of the claim. See
Picard v. Conner, 404 U.S. 270, 276-78 (197).

Exhaustion can alsc occur when a state court sua sponte examined federal
constitutional cleims. See Jones v. Dretke, 375 F3d 352, 355 (5th Cir.
2004 ) (exhaustion requirement setisfied bsceuse state courts sua sponte
examined federal constitutionsl claims).

The Sscond Circuit, in Twitty v. Smith, 614 F2d 325, 332 (2d Cir. 1979)
held, "the mention of 'effectivs assiétance of counsel' instently calls to
mind the Sixth Amendment's guaranty of the accused's right 'to have the
Assistance of Counsel for his defence'”. See also Brady v. Pante, 706 F.Supp.
52, 54 (D. Mass. 1988)(stating that explicit réferenca to "ineffective
assistance of counsel" suffices to exhaust a Sixth Amendment claim)(dictum).

Petitionar contends that any failurs to cite directly toe federal precedent
in his journey through the statz appellete process, thet such omissions are

not fatsl. See Scarpe v. Dubois, 38 F3d 1, 8 (1st Cir. 1994).
III. DUE PROOF OF EXHAUSTION OF IATC CLAIMS

On direct appeal, the Michigan Court of Appesls in reviswing the abuse of
digeretion claim on the preclusion of witnesses' prior convictions far
impeachment purpose undar MRE 609. The court opined thaet it could not accept
that tha trizl counsel did not understand the order...and, further that
counsel was responsible for familiarizing himself with the court file and
there is no suggestion that he was not sware of ths order. Peopls v. Lewis,
WL 31957700 at *&, 9V,

In this Court of Appeals' opinion placed the onus on the trial counsel and

13.



ruled that the trial court did not err in its decision. A cursory revieu of
the Michigan Court of Appsals' opinien supports that the appellate review
side stepped the ineffective assistance cleims, though placing triel court
error an the defense counsel by failura to familiarize himself with the court
file, failure to adhere to Local Rule 6.001(E)(2) of the Ninth Judicial
Circuit, failure to file e timely motion which resulted in a wavier of claims
and dafense. lewis, Wl 31957700 at *4-5, 1V.

The Court of Appeals further opined ragarding the eyewitness identification
expert, "defendant nsver notified of this alleged situation, never made s
request for sdditional funds, and never asserted that he wass unsble to retain
another expert for the authorized smount...and that the defendant never
represented that the amount authorized wss insufficient, we conclude that
plein error has not been shown. Thus, the record shows that the court side
step the IATC claim end review the claim under plein error ss the trisl court
sbuse of discration, though pointing te trial counsel's deficient
performance.

Even the perjury/prosecutorial misconduct claim support counsel's deficient
performance, where the Court of Appeals makes specific refersnce to defense
counsel's [ample] opportunity to impeach the witnesses' credibility at trisl
with their prior stetemants. Id. st *5, YVI-VII.

The Court of Appeals further, opined thet, "the record indicates that
dafense counsel had access to all of the police reports and othsr documents,
and had ample opportunity to use them in cross-exsmining the witnesses'. Id.
at *5-6.

As part of the appeal in Pstitioner's case, Petitioner filed & Motion to
remand, and in that motion Lewis argued that triel counsel's faeilure to file

a pre-trisl wotion to impeach constituted inaffective sssistance of counsel.
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The Court of Appeals denied Lewis' motion to remand for failurs to psrsuade
the Court of the necessity of remand at the time. The remand issue was raised
in the Michigan Supremg Court, thus exhaustion occurred on the
IATC/impeachment grounds.

The Petitioner srgusd in the U.S5. District Court during his reapogaive
plaadings that contrary to the Respondent!s pleading for summary judgment for
failure to exhaust on at leest one af his ineffective assisténca of counsel
claims, See (ECF No. 11).

On November 30, 2004, Lewis filed his response to the Motion to Dismiss for
Summary Judgment. (ECF No. 30).

Petitioner cited, "Further more '4f' this Court decides in favor aof
Raspondent, for any reason that Petitioner did not forsee (not being an
attorney) that, Petitioner would delete the claims at issga and move forward
with the writ." (ECF No. 30).

On Septembeyr 30, 2005, Judge Zatkoff entered an order denying Respondent's
motion to dismiss, and Summery Judgment. (ECF 33)

On September 27, 2007, Judge Zatkoff entersd an Order/Judgment denying
Habeas Corpus Pstition and Declining tc Grant a Certificate of Appealsbility.
(ECF Nos. 41 & &42).

The Respondent in their Motion to Dismiss and Summary Judgment specifically

stated "that the petition contsins st least one unexhausted claim and is
subject to dismisssl under Rose v. Lundy, 455 U.S. 509, 522 (1982), and moved
four summary judgment. See Resp. Mot. for Summary J. 8t pp. 1-2.

<Petitioner is not contesting unexhaustion on the eyewitness expert/IATC
claims, since it was only presented to the State's Supreme Court. Ths error
of the State gccurred where the Respondent failed to refer to the Motion and

Brief for Remand which addressed the waiving of Lewis' right to impeach two
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witnesses with prior convictions, and failure to comply with the motion

schedule. This was present to the Michigen Court of Appssls in the appellate
brief and remand motion as IATC claims. A cursory revieu of the Respondent's
plead Rule 5 material supports this error. Resp. Mot. for Summary J. at *1.

Judge Zatkoff's concurrence with the Respondent wss an error of law. See
Elmore v. Foltz, 768 Fad 773, 775 (6th Cir. 1985) (Court concluding thst
Elmore having raised his clalm in 8 properly filed motion to remand
constitutes a fair presentetion to the Michigan Court of Appesls).

Petitioner contends that this is a novel claim based on Due Process of
Notice and Castro, since this Court has not dealt exclusively with the
recharacterization issuss in the context of the post-AEDPA, and fRhine v.
waber, 544 U.S. 269 (2005). The advisement of the consequences of deletion
was still required, even though Petiticner entered 2 [conditicnal statement]
for deletion, and recharacterized as a deletion motion by Judge Zatkoff. See
Castro, 540 U.S. et 383.

Petitioner ask this Court to take note of the 2005 Ordsr denying Motion to
Dismiss end Summary Judgment by Judge Zatkoff, in conjunction with this
Court's March 30, 2005 ruling in Rhine v. Weber, 54k U.S. 269 (2005).

A case on point regarding the controversy is Duncan v. Welker, 533 U.S.
167, 182-183, 192 (2001), recognizing that neerly every circuit has adopted
stay-and-abeyance procedures. See also Pliler v. Ford, 542 U.5. 225, 236-240
(2004) (Ginsburg, J., end Breyer, J. dissenting).

Moreover, Rose v. Lundy, was a pre-AEDPA decision of this Court, which
affected by the holding in Castro and Rhine both post-AEDPA rulings of this
Court. The Sixth Circuit by the time of petitioner's case had established a
stay-and-abeyance procedures. Ses Palmer v. Carlton, 276 F3d 777, 781 (CA6

2002). Notably in Pliler, this Court did not see that Cestro was applicable
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to the question of whether s district court is required to explein to s pro

se litigant his options before a voluntary dismiéaal, holding that its
reasoning sheds no light on the question we confront. Pliler, 542 U.S. at
234, Petitioner contends that Castro is applicabls to the guestion of due
process of notice, in context of the Great WUrit and the forfeiture of it, by
an upknowing or unintelligent walver, and loss of e maritorious
constitutional claim which holds o persan in prison. The very essence of the
Great Writ, which has been affected by the AEDPA's statutory provisions in 28
U.5.C. §2244 and §2254.

Patitioner moves this Court to review the [conditional statement] undsr its
precedent of waiver. See Ohio Bell Tel. Ca. v. Public Utilities Comm'n, 301
U.S. 292, 307 (1937)(This Court has said in the civil area, "we do not
presume scquiescence in the loss of fundamentsl right"). See U.S. Const. Art.
I, §9 "The Privilege of the Writ of Habeas Corpus shall not be suspended,
unless when in Cases of Rebellion or Invasion the public Sefaty may require
it.v |

This Court should revisw this cleim as a Due Process of Notice viclation
under the AEDPA context and addressing whether Castro regquires re-opening a

habeas pstition.
' \

IV. THE UNITED STATES DISTRICT COURT ERRED IN DECIDING EXHAUSTION ON ONE OF
PETITIONER'S INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS CONTRARY TO STRICKLAND
V. WASHINGTON, 466 U.S. 668 (19B4).

Among its several important ssfeguerds, the Sixth Amzndment to the United
States Constitution provides that : "In s&ll criminsl prosecuticns, the

accused shall enjoy the right...to have the sssistance of counsel for his

defence.”

17.



In @ system of justice premised on the assumption that the clash of skilled
advocates representing the opposing views of the psrties is the surest path
to the truth, it only makes sense to involve an ettorney for the defense ss a
counterweight to the publiec prosecutor.

No state court has adjudicated the merits of Lewis' ineffective claim,

prior to Judge Zatkoff's conversion of this IATC claim as unexhasuted.

Therefore, the deferentisl standerd of review set forth in section 2254(d) of

the AEDPA doess not epply, as there is no stste court conclusion by which
raview could be circumscribed. Wiggins v. Smith, 539 U.S. 510 (2003).

In enalyzing, Lewis' ineffective assistance of counsel claim, this Court

considers "the totality of the evidence - 'both that sdduced at trial, and
the svidence adduced in the habeas proceeding.'" Wiggins, 539 U.S5. at 536
(quoting Williams v. Taylor, 529 U.S. 362, 397-98 (2000))(emphasis omitted).

-The familiar twp-prong test set forth in Strickland v. Washington, 466 U.S.
668 (1984), governs this enalysis.

The first prong requires Lewis to prove that his triel counsel's
representetion wes deficient in that it "fell below an sbjective standard of
reasonableness.” Strickland, 466 U,S5. &t 688.

The second prong requires that Lewis demonstrate that "thers is a
reascnable probability that, but for counsel's unprofessioneal errors, the
result of [his trisl] would have been different. A ressonable probability is
a8 probability sufficient to undermine confidence in the outcome," Id. at 634,

Here the September 30, 2005, Opinion/Order Denying Respondent's Motion fu:‘
Summary Judgment and Dismissal, and directing Respondent to file an Answer to
the Habsas Petition cited that "two of Petitioner's claims that counsel was

ineffective for feiling to take adequets steps to impeach witnesses, and

counsel was ineffective for failing to obtein an expert witness on
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identification. Reapondent argues that neither of these claims have been
exhausted in the state court. Op. at *4-5.

The Petitioner contends snd tha record by the State in their responsive
pleadings support that they never rajised how the exhaustion did not occur in
their briefs. See (ECF Nos.11 & 38). District Court Judge Zatkoff on his ouwn
raised how exhausticn did not occur and cited thet, "The Michigan Court of
Appeals requires issues to be identified in the statement of questions
presented, and issuss so not jdentified need not be considered by the Court.
Joerger v. Gordon Fod Serv., 568 NU 2d 365, 368 (Mich. Ct. App. 1997).
Petitioner did not include the impsachment ineffective assistance claim in’
his statement of questions presented. Thus, it was not properly before the
Michigan Court of Appeals." Op. Id. at *7. The Court made no refersnce to
the Motion/Brief to Remand. The Remand Motion citing explicitedly et T4 - The
primery issue Mr. Lewis seeks to have reviswed on appeal is whether he is
entitled to a new trial bscauss he was denied his constitutional right to

effactive assistance of counsel. Stricklsnd v. Washington, 466 U.S. 668, 104
5.Ct. 2052, 80 L. Ed. 2d 674 (1984); People v..Picksns, 446 Mich 298 (1994).

A claim of ineffective assistance which depends in part an'fact not on the
rocord must firet be brought before the trial court. People v. Mitchell, 454

Mich 145, 162-164 (1997); Pegple v. Ginther, 390 Mich 436 (1973).

Moreover, Remand at ¥6, Lewis cited, "In addition, Defendant seeks remand
to creste a fectual record concerning the trial court's ghstruction of
counsel's affort to impeach witnesses by prior conviction, as well es @
factual concerning the proposed expert witness' reason for declining to
revisuw his case."

These two reasons conjunctively, supported that the fault end reasons would

have been based on the ineffective assistance of trial counsal, which were
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not made on the record. The specific purpose of & remand under Ginther. The
brief in support of remand, mede an offer of proof in support of the IATC
claim a&s required by MCR 7.211(C), with the criminsl histories as Appendices
D and E. See Def. Remand Br., st *34.

Notably, the Michigen Court of Appeals did not cite the absence pf the
IATC/Impeachment claims in their two orders. Thus, constituting a waiver of
the procedural misstep. The Respondent slso waived this argument, since it
did not raise how Petitionsr had not complied with exhaustion.

Judge Zatkoff erred by making a finding that was not raised by the State.
Further, the reliance on Martsns v. Shannon, B36 F2d 715, 717 (ist Cir.
1988), waes misplaced and in conflict with Twitty in the Second Circuit,
Scarpa, 38 F3d at B, supra, which was also s First Circuit case.

Strickland, reguired that, the court must f'determine whether, in light of
all the circumstances, the identified acts or omisslons were outside the wide
range of professionally competent sssistance." 466 U.S5. at 690.

Moreover, under the Strickland inquiry, there is an additional fundamental
legal principle regarding the ineffective assistance of counsel claims, after
a reviewing court snalyzes each claim of deficient performance to determine
whether prejudice was estsblish, if no single claim amounts to prejudice, the
court must assess the cumulative prejudicial impact of ell deficient
performance claims. Strickland, 466 U.S. at 650; Willlams v. Taylor, 529 U.S5.
362, 395-96, 398-99 (2000)(considering cumulatively multiple errors of
counsel in finding prejudice in light of the "entire...rscord viewed as e
whale®).

In this case, sub judice, the District Court's original review of the
State's trisl record snd the exhaustion wass contrary to Strickland, where the

Impeachment/IATC/impeachment cleims had been exhausted and erroneocusly
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deleted by Judge Zatkoff. This Court should grant a review of the Strickland

IARTC cleims properly exhausted.
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GROUND TWO
DUES THE TIME LIMITATION DF FEDERAL RULE 60(c)(1), PRECLUDE RELIEF FROM JUDGMENT

UNDER RULE 60(b)(6), WHERE A CASTRO CLAIM IS INVOLVED IN THE RESPONSIVE PLEADING
ON EXHAUSTION GROUNDS?

I. CASE FACTS

In 2004, Pastitioner filed his first héheas petition 28 U.S5.C. §2254, in which
he raised several claims including that trisl counsel had rendered ineffective
assistance, The district court determined that Petitioner had failed to exhaust
his stste remedies with respect to his ineffective assistance of trial counsel
claime, denied Lewis' remaining claims on the merits, and declined to issue a
COA. Lewis v. Vasbinder, Ne., O4-CV-71140-DT, 2007 Wl 2812306, at *4-12 (E.D.
Mich. Sept. 27, 2007). The Court of Appeals for the Sixth Circult also declined
to issus s COA. Uswis v. Vasbinder, No. 07-2265 (6th Cir. June 6, 2008)(order).

In 2009, Leuwis filed fcr#relief from judgment under Rule 60(b). The district
court construed the motion es successive §2254 petition because it attacked the
merits of Lewis' conviction. The district court thesrefore trensferred the motion
to the Sixth Circuit for considerstion, which was subsequently denisd. In re
Lewis, No. 09-1670 (6th Cir. Nov. 24, 2009)(order). Lewis filed 3 mors motions
for authorizaetion in 2011, 2013, and 2017, which uwere denied.

Petitioner between these filings, filed a 2014 relief from judgment pursuant
to MCR 6.500, in which he raised the IATC claims thet the federal court had

deemed unaxhausted under Rose v. Lundy in the habeas procesdings. Petitloner

also raised that his eppellate counsel was ineffective aes cause snd prejudice
under MCR 6.508(D). The trisl court denied relief and the Michigan Court of
Appeals denied leave to appesl. People v. Uswis, No. 328472, (Mich. Ct. App.
Sept. 29, 2015). The Michigan Supreme Court denied leave to appeal this

decision. 882 NW2d 144 (Mich, 2016).
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In April 2018, Petitioner movsd the ‘district court to reopen his habeas
petition pursusnt to Rule 60(b)(4) and (b)(6). Further, moved to amend his
habeas petition under Rule 15(2)(2) in order to raise the ineffective assistance
of trial counsel claims that he advanced in his state relief from judgment
motion, as well as a claim challenging the district court's prior determination
that those claims were unexhausted. The district court denied the Rule 60(b)
motion as untimely, denied the Rule 15(s)(2) motion as futile, and declined to
igsue & COA. The district court also denied Lewis' subsequent motion for
reconsidsration.

The Court of Appeals for the Sixth Circuit again denied CDA and motion for
pauper status. Lewis v. Winn, Ne. 20-1094¢ (6th Cir. June 2, 2020)(order). On
Rugust 27, 2020, Petitionsr filed & second Motion te reopen Judge Zatkoff's
judgment. (ECF Doc. 73).

District Court Judge Sean F. Cox, revisued Petitiomer's claims that his
willingness to delets tha claim on habsas review wss & [conditional statement]
and that Judge Zatkoff erred in mischaracterizing Petitioner's conditional
statement &s a motion to withdraw the unexhausted claims. Additionslly, that
Petitioner asserts thet Judge Zatkoff should have given him his an opportunity
tc be heard before recharacterizing his conditional statement as a motion to
withdraw or to delete his unexhausted claims himself.

Lewis raised this claim under both Rule 60(b)(4) and (b){(6). Judge Cox, opinad
that the Rule 60(h) motion was not filed within a reasonable time. Lewis v.

Vaesbinder, 2021 U.S. Dist. LEXIS 55188 at *6-7.
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Judge Cox on the Rule 60(b)(4) cleim citing United States Student Funds. Inc.

v. Espingsa, 559 U.S. 260, 271 (2010), that:

"A void judgment under Ruls 60(b)(4) "is onez sg affected by e fundamental

infirmity may be reiszd sven after the judgment becomes final." Espingsa, 559
U.5. at 270. "The list of such infirmities is sxceedingly shert{.]" Id. "A
judgment is not void,' for example, 'simply because it is or may have bean

erroneous.'" Id. (end Citations omitted). "Rule 60(h)(4) applies only in the

rare instence where a judgment is premised sither on a certain type of
jurisdictional error or an a violation of due process thaet daprives a party of
notice or thes opportunity toc be hesrd." Id. at 271.

Petitioner had asserted s due process of notice violation., The district court
disagreed pointing to the responsive pleadings regarding the unsxhausted claims
and his conditional statement. 2021 U.S. Dist. LEXIS 55188 et *8-9",

Judge Cox did opine that "Even if Zatkoff erred on the exhsustion issue, a
judgment is not void merely because it may have bgen s#rroneous. Espingsa at 270.
Id. at *9,

Judge Cox, ruled in similar fashion on the Rule 60(b)(6) claim, that the claim
was untimely and the IATC claim lacked merit. Denying motion for Lsave to Re-
Open the Judgment and declining toc issue a COA. Id. at 11-12.

Petitioner moved for an extension of time to file a petition for pansl
rehearing/reconsideration on April 20, 2021, then en May 12, 2021, filed his
petition for panel rehearing. (ECF No. 79). The Pansl rehearing was denied and
COA, on Decmeber 7, 2021. (ECF No. 80). Lewis timely filed e notice of eppesl on

December 15, 2021. Lewis v. Miniard, No. 21-1833 (6%th Cir. Dec. 15, 2021).
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On Jenuary 31, 2021, Lewis filsd Applicetion for Certificate of Appealability.
On October 7, 2022, the United States Court of Appesls for the Sixth Circuit
denied COA and leave to procesd in forma pauperis on sppesl. Lewis v. Minierd,
No. 21-1833 (6th Cir. Oct. 7, 2022). Petitioner now moves for & Urit of

Certiorari to this Honoreble Court.

II. A Cestro claim involved in responsive plesding on exhaustion grounds does
not preclude e raview of the cleim under FRCP Rule 60(c)(1).

Petitioner relies not only on United States v. Castro, 540 U.S. 375 (2003),

but alse the Fourth Circuit's application of Cestrg in Unltad States v.
Blackstock, 513 F3d 128 (4th Cir. 2008B).

In Blackstock, he raised a challenge to the district court's dismissal of his
motion under 28 U.S5.C. $§2255 as successive. Blackstock had pled guilty to
federal weapons charges in 1993, In 2001, he filed s motion seeking to require
the government %o produce all documents sssociated with his case. The relief
request wss simply the production of the requested documents, since his
conviction had been invalidated under the 2000 decision in Apprendl v. New
Jersey, 530 U.S. 466 (2000). The district court recharacterized the discovery
motion intoc s petition under 28 U.S.C. §2255, and becsuse Apprendi had not been
retrosctively applied, the court denied the petition on the merits.

In 2005, Blackstock filed a motion under Rule 60(b), sought to set aside the
district court's 2001 ruling. Bleckstock argued that the district court had
improperly converted his 2001 discovery motion into s §2255 pestition. Blackstock
attached a new §2255 petition ta his Rule 60 motion, which the district court
denisd, looking tc the pre-Castro decision in United States v. Emanusl, 288 Fid
64t (4th Cir. 2002), concluding that no notice of the conversion of the

discovery motion into 8 §2255 petition was required.




The district court then dismissed the §2255 petition filed with the Rule 60

motion, because he had not received permission from ths court to pursue a second
or successive §2255 petition. See 28 U.S5.C. §2244(b).

In this case, Petitioner Lewis contends that bis conditional statement
regarding the deletion of any unexhausted issue was not a consent for the
district court to act on his behalf, but rathar, as a counter-affer. See Agema
v. City of Allegen, 826 F3d 326, 333 (CA6, 2016)(holding, "A counter-offer
generally constitutes a rejection of the original affer").

Moreover, if an amznd was to occur at ell, Petitioner was entitled to ;mend
his pleading. See Littlejohn v. Artuz, 271 F3d 360 (CA 2, 2001).

Here, ths State and district court relied heavily on Rese v. Lundy, regarding
the unexhaustion of Lewis' IATC clsime. The district court's in reliance the
State, that there were two unexhsusted claims, but there was only one
unexhausted IATC claim, the expert witness/IATC claim.

The Court relisnce on pre-AEDPA Rose, which hsed besen abrogated by Rhine v.
Weber, 540 U.S. 269 (2005), further its error of law on exhsustion.

The body of this argument is that in applying Castro, the procedural missteps
by a district court should fall within the defined parameters of fhé u.s.
Constitutions right to Dus Process of Notice. Ses U.S5. Const. Ams. V, XIV.

The unadvised and unconsulted consequences of zany delstion, mislead the
Petitioner in 8n unnecessary deletion of an exhsustion Sixth Amendment,
.Strickland claim.

The time limit of Rule 60(c)(1), should not count against Lewis since the
error was predicated on the district court's error of law regarding 28 U.S.C.
§22$h(b)(1)(A). Further, parties cannot consent or othsrwise egree to violate

federal law, 26 U.5.C. §2254 is a federal lauw.
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In Blackstock, the Fourth Circuit Court of Appeal, overlooked the time limit
of FRCP Rule 60(c)(1), holding:

"Tha government argues that Blackstock's was filed his petition more than four
years after his discovery motion wes recharacterized by the district court and
more than two years after the Supreme Court decided Castro, was not filed within
g reasonable time. lWhile we asre inclined te sgree with the govarnment sbout
Blackstock's entitlement 4o relief under Rule 60(b), we balisve that under
Castre, any deficiencies in Blackstock's Ruls 60 motisn do not foreclases his
right to relief on his §2255 pestition". Bleckstack, 513 F3d at 134,

Petitioner contends that under the Equal Protection Clause and Due Process
Clause, any unwarned consequence in §2254 or §2255 habeas petition case should
be warned if the pleading of an untrasined pro se litigant is required to choose
the effects of a motion/pleeding which would have dire consequences on future
habeas petitions under §2244. Petitioner werned the Court that he was untrained
in the law, and to his detriment, the district erred in exclusion/deletion of an
exhausted constitutional clasim. The district court erred by not applying the
post-AEDPA lsws in existence in 2005, uwhen Lewis' petition was ruled on
regarding the deletion.

Petitioner Lewis moved this Honorable Court to snswer the question of whether
Cestro can bz used to overcome the time limitation of Federal Rule Civil
Procedure Rule 60(c)(1), regerding conversion of a responsive pleading in habees
corpus proceeding resulting in an  improper dismissal of an  exhausted

constitutional claim.
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GROUND THREE

CAN A CONDITIONAL STATEMENT BE CONSIDERED A WAIVER OF DUE PROCESS, WHERE ROSE V.
LUNDY, 455 U.S. 509 (1982), AND UNITED STATES V. CASTRD, 540 U.S. 375 (2003),
REQUIRE DUE PROCESS OF NOTICE?

I. Uhether a Petitioner has made an intalligent waiver of his or her
constitutional rights depends an the individual facts of each case, including
the beckground, expsrience, and conduct of the accused.

In Johnson v. Zerbst, this Court statad that whether a defendant hes made an
"{ntelligent waiver" of his or her constitutional rights depends on the
individual facts of each case, ‘“including the background, experience, and

conduct of the accused.” 304 U.S. 458, 464 (1938).

The first section of the Fourtssnth Amendment providas: "All persons born or
naturslized is the United Ststes, and subject %o the jurisdiction thereof, are
citizens of the United Stetes and of the State wherein they reside. No State
shall make or enforce sny law which shall abridge the privileges or immunities
of citizens of the United States, nor shall any State deprive eny person of
life, liberty, or property, uwithout dus process of lesw; nor deny any person

within its jurisdiction the sgusl protection of the lauws."

In this case sub judice, Petitioner Lswis entered the federal court on
epplication for writ of habeas corpus under 28 U.S.C. §2254, and Respondant
moved for summary judgment and dismissel contending Lewis had not exhausted two
of his inaffective assistence of counsel claims.

Petitioner maintained that he did exheust state remedies for these claims.
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In the Septsmber 30, 2005, Dpinion and Order Denying Respondent's motion for
Summary Judgment and Dismissal and Directing Respondent to File an snsuer to the
habeas petition, District Court Judge Lawrence P. Zetkoff, found that Petitioner
did not raise the disputed claims as indspendent claims in both state appellate
court. However, because Petitioner has agreed to delete the cleims if thea Court
finds them unexhsusted, Respondent's motion will be denied. See (ECF No. 33).

Through the course of this opinion, there is no Due Process of Notice warning
of the consequence of deleting the two IATC claims, and Petitioner's conditional
statement doess not smount to a knowing waiver of review of the Great Writ in
accordance with the AEDPA.

Therefore, "The question of 2 waiver of federsl gusrenteed constitutionsl
right is, of course a fedsral question controlled by federal law". 5ez Brookhart
v. Jenis, 384 U.5. 1, & (1966).

The essence of due procsss is the requirement that "a person in jeopardy of
serious lﬁss [be given] notice of the cese ageinst him and opportunity to meet
it." Mathews v. Eldridge, 424 U.S. 319, 348-49 (1976).

It is axiomatic that a waiver as defined in Johnson v. Zerbst, 304 U.S5. 458,
LE4 (1938), is "an intentional relinquishment or sbandonmment of a known right or
privilege"”. The Court added, "Courts indulge very reasonable presumption against
waiver' of fundamental constitutionsl rights and * * * we "do not presume
acquigscence in the loss of fundamental rights."

Moreaver, waiver consist of two separate parts: 1) a specific knouwledge of the
constitutional right; and 2) an intentional decision to =bandon the protection
of constitutional rights. Both of these elements must be present and if either
is missing thege can be no waiver and finding of consent.

Petiticner's Castroc claim supports that he was not sware of the conseguence of

a deletion, end unawsre that the impeachment/IATC had in fact be exhausted. The
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record supports that Petitioner Lesuwis plead his ignorance of the lasw, and sought
advisement by the district court. The conditionel statement was not permission
for the court to act on his behalf but rather to rule on how the claim was
unexhausted end provide the necesssary consequence and procedure for deletion or
enter an amendmznt order as suggested by the Stste.

Thus, if the district court sagresd with the Respondent, the Respondent
requested that sn order bez enter directing Lewis to withdraw the unexhausted
cleims, or st least ong unexhausted clsim. Petitioner could nat have waived
this recharacterization claim, because he had no knowledge of the consequence of
withdrawal in his future habeass proceeding under the time limitation set by the
AEDPA and 26 U.S.C. §2244, Ses In re Neailor, 487 F3d 1018, 1023 fn. 23 (6th Cir.
2007)(court may only construe post-conviction motion as §2255 petition if
-petiticner understands consequences and given opportunity to withdraw). See also
In re Shelton, 295 F3d 620, 622 (6th Cir., 2002).

Tha Sixth Circuit Court of Appesls declined to & COA, though this
recharacterizaetion claim was raised in tée district court. The Sixth Circuit
also relied on a waiver by thie conditignal statemant,vthat fells short of the

waiver requirments. See Lawis v. Miniard, No. 21-1833 (6th Cir. Oct. 7, 2002).

In conclusion, a Due Process of Notice violstion accurred and Petitioner Leuwis!
conditional statement cannot be construed as 8 waiver to e roview of his
exhausted impeachment/IATC claims. Urit of Certiorari should be granted on
these issues, or an evidentisry hearing should be conducted pursuasnt 28 U.S.C.

§2254(e) (2)(R)(i); Townsend v. Sain, 372 U.S. 293 (1963).



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
- . ) ’ -
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No.

IN THE

SUPREME COURT OF THE UNITED STATES

— PETITIONER
(Your Name) :

VS.

— RESPONDENT(S)

PROOF OF SERVICE

I, , do swear or declare that on this date,
, 20, as required by Supreme Court Rule 29 I have
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