 NDN.Y.
o 12-er-63
Hurd, J.

FOR THE -
- SECOND CIRCUIT

United States Court of Appeals -

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 21* day of September, two thousand twenty-two.

Present:
' Reena Raggi,
Richard C. Wesley,
- William J. Nardini,
Circuit Judges.

United States of America,

Appellee,
_ V. | | - 22-1257
| John C. Killingbeok, |
Dgfendant-Appellant.

Appellant, pro se, moves for in forma pauperis status. Upon due considetation, it is hereby
ORDERED that the motion is DENIED as unnecessary because Appellant was previously
represented by Criminal Justice Act counsel in the district court, and the district court neither
_certified that an appeal would not be taken in good faith nor revoked Appellant’s in forma pauperis
status. Fed.R.App.P.24(a)(3). Itis further ORDERED that the appeal is DISMISSED because
it “lacks an arguable basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989);
see 28 U.S.C. § 1915(e).

FOR THE COURT: o
Catherine O’Hagan Wolfe, Clerk of Court

bYE A
'SECOND.’

| *
- SRCUT
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: Other Orders/Judgmenfs
5:12-cr-00063-DNH USA v.

" Killingbeck CASE CLOSED on
06/04/2014 '

© CLOSED -

U.S. District Court -
Nofthern District of New York - Main Office (Syracuse) [NextGen CM/ECF Release 1.6 (Revision 1.6.3)] |
: Notlce of Electronic Filing

The following transactlon was entered on 5/24/2022 at 2:24 PM EDT and ﬁled on 5/24/2022
~ Case Name: USA v. Killingbeck ' . _ _
. Case Number: 5:12-cr-00063-DNH  ~ S R I
_ Filer: : ' o T '
Document Number: 126(No document attached)

Docket Text:

TEXT ORDER: Defendant John C. Killingheck's Dkt. [1 25] Letter Motion to compel the
Government to enforce 47 U.S.C. s 230 and deem him immunized from prosecution for receipt
and possession of child pornography under 18 U.S.C. s 2252A(a)(2)(A) and (B) must be-
DENIED. Defendant's motion amounts to a collateral attack on his ¢onviction. Because
defendant has already made an attack of that sort, his motion may be properly characterized
as a challenge to the imposition of his sentence under 28 U.S.C. s 2255. See Roccisano v.
Menifee, 293 F.3d 51, 57 58 (2d Cir. 2002) (holding that although district courts should not cost
defendants opportunity to file fully considered petition under s 2255 by construing other filing.
as habeas corpus petition, courts are free to do so if defendant has already filed petition
under s 2255). Defendant’s successive s 2255 petition cannot survive unless the Court of .
Appeals for the Second Circuit certifies that his motion is based on new evidence or a new
rule of constitutional law made retroactive to cases on collateral review. Id. at 58. The Second
Circuit denied defendant's motion for leave to file d successive motion on January 14, 2022.
Dkt. 124. In any case, defendant requests relief based on a Supreme Court case and a statute
that both predated his conviction on December 3, 2013. Reno.v. ACLU, 521 U.S. 844 (1997); 47
U.S.C. s 230 (statute enacted February 8, 1996). Thus, there is no basis to grant defendant an
opportunity to file yet another s 2255 petition. So Ordered by Judge David N. Hurd on
5124/2022.(Copy served upon John C. Killingbeck via regular mail on 5/24/2022 at his current
address of FMC, Devens, as noted in his [125] letter request) (see)

5:12-cr-00063-DINH-1 Notice has been electronically mailed to:
James F. Greenwald (Texmmated) james.greenwald@fd.org, james.egan@fd.org, valarie.bruni@fd.org

' Llsa M. Fletchel lisa.fletcher@usdoj.gov, CaseView. ECF@usdoj. gov, Ivv SChOff@USdO] gov,
paula. buggs@ustJ gov S

Richard A: Cohen  info@cohenlawny.com-
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Tathara Thomson  tamara. thomson(@usdoj.gov, CaseVlewECF@ustJ g0V, jane.traver@usdoj.gov,
jeSsica.fereday@usdoj.gov, joshua. goodfnend@usdog gov, marianne.meigs@usdoj.gov,
paula. brlggs@ustJ gov

5 12-¢r-00063- DNH-l Notice has been delivered by other means to

John C. Kllhngbeck(Termmated)

18895-052

FORT DIX

FEDERAL CORRECTIONAL INSTITUTION
Inmate Mail / Parcels

P.O. BOX 2000 _ B

JOINT BASE MDL, NJ 08640 .



mailto:tamara.thomson@usdoj.gov
mailto:CaseView.ECF@usdoj.gov
mailto:jane.traver@usdoj.gov
mailto:jessica.fereday@usdoj.gov
mailto:joshua.goodfriend@usdoj.gov
mailto:marianne.meigs@usdoj.gov
mailto:paula.briggs@usdoj.gov
https://nynd-ecf.sso.dcn/cgi-bin/Dispatch.pI7483886654279175

Case 5:12-cr-00063-DN'H Document 114 Filed 05/03/18 Page 1 of 9

UNITED STATES DISTRICT COURT -
NORTHERN DISTRICT OF NEW YORK -

JOHN C. KILLINGBECK,
 Petitioner-Defendant, =

5:12-CR-63-DNH-1
5:18-CV-120-DNH.

UNITED STATES OF AMERICA,

Respondent.

APPEARANCES: | | OF COUNSEL;

JOHN C. KILLINGBECK
Petitioner, Pro Se
18895-052
FORT DIX FEDERAL
- CORRECTIONAL INSTITUTION
Inmate Mail / Parcels
P.0O. Box 2000
JOINT BASE MDL, NJ 08640

HON. GRANT C. JAQUITH B LISA M. FLETCHER, ESQ.

United States Attorney for the Ass't United States Attorney
Northern District of New York '

100 South Clinton Street

Syracuse, NY 13261

DAVID N. HURD -
United States District Judge

MEMORANDUM-DECISION and ORDER

. INTRODUCTION

On January 29, 2018, petitioner—defendant John C. Killingbeck ("Killingbeck" or
"petitioner"), proceeding pro se, moved pursuanito 28 U.S.C. § 2255 to vacate, set aside, or

correct the sentence imposed on him after a jury found him guilty of two counts of receiving,
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and three counts of possessing, child pornography. ' Respondent United Sta—tes of’Arnerica
|l (the "Government") filed a response in opposition on April 26, 2018. The motron is fuIIy
brlefed and W|Il be conSIdered on the basvs of the submissions wrthout ora! argument

i BACKGROUND

In late 2010, the Onelda County Shenff's Department recelved lnformatron suggestlng
that Kl!llngbeck's home computer contamed child pornography On December 28 of that
year, Investigators Patrick O' Connor and Jeremy Van Horne confronted Kltllngbeck outsnde of
his house in Utrca New York, and questioned him about it,
ln a conversation recorded by the investigators, Killingbeck initially denied havrng any
prctures of child abuse on his computer, but upon continued interrogation petitioner
eventually conceded that he had searched for pornographic images ofchi!dr’en on his homevv
computer through Usenet, an electronic bulletin board system where users may post their
own messages and view messages posted by others. Thereafter, investigators executed a-
search warrant at petitioner's residence, where they recovered several computers later found
to contain video' and still images of child pornography.

: -On February 16, 2011, after the éovernment filed a criminal complaint against
Kilingbeck, U.S. Magistrate Judge David E. Peebles appointed 'Assistant Federal Publio
Defender James'F. Gree_nwald ("Attorney Greenwald") to represent petitioner on the child
pornography charges. A grand jury returned a six-count indictment against petitioner.on
'February 8, 2012, | | |

On July 6, 2012, Killin_gbeck, through his counsel, moved- to suppress the evidence
seized from his residence and to dismiss the indictment. According to petitioner,.(1) the
search warrant was procured using false statements by law enforcement and (2) in any

-2

¢
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event, th_e federal criminal 'stétuté he had been chérg ed With viofaﬁng 'Q-nconst-itutibnally
infringed hi$ right to free speech under the First A'mendm_erit. Petftibner_'s mbtfon was denied
in ité énfiréty on November 26, 2012. | . | |

- On April 18, 2013, Attorney Greenwald advised the Court that Killingbeck was
dissatisfied with his representation and 'had filed "criminal 'complaints:',' 'agains‘t him. The
COU& conducted a hearing on thé issue on April 24, 2013, and quesfioned petitioner
regarding .his desj're- to proceed to trial pro-se on the criminal charges :against- him. On the
basis of ﬁetitioner's consent and in light of other relevant consideratio’vns, the Codrt.drdered a
mental competency evaluation pursuant to 18 U.S.C. §' 4241,

On August 16, 2013, the Court held an evidentiary hearing to evaluate the results of
the mental competency evaluation. As relevant here, the Court found Killingbeck competént
to stand trial, determined petitioner could proceed pro se in his own defense, and relieved
Attorney Greenwald as counsel of record. At petitioner'sv request, the Court aiso appointed
Attorney Richard Cohen ("Attorney Cohen) as standby counsel to assist petitioner.

On September 3, 2013, Killingbeck, proceeding pro se, moved for reconsideration of
the earlier denial of his motion to suppress and to dismiss the indictment. That motion was
denied as untimely on October 28, 2013.

On November 15, 2013, Killirjgbeck filed his own motion to suppress ‘;he physical
evidence against him and to request dismiésal of the indictment on First Amendment
grounds. The Government opposed and cross-moved seeking to preclude petitioner from
arguing at trial that his actions in receiving and possessing child pornography were protectéd

by the First Amendmerit. Petitioner's motion was denied and the Government’s cross-motion

was granted on November 25, 2013.
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On December 2, 2013, Killingbeck proceeded- to trial with Attorney Cohen part10|patmg
'as standby counse! Petltloner represented himself at trial, made opening and closmg
I statements, and cross exammed the Government's wrtnesses After the Govemment
‘voluntanly dlsmtssed Count Six of the indictment, the jury returned a verdlct of guulty on the
five remalnmg counts of recelpt and possession of child. pornography - | |

On May 29 2014 the Court conducted a sentencmg hearing. As at tnal Ktlhngbeck ‘
Irepresented hlmself—~he frled his own sentencing submissions and ob}ectrons to the |
pre-sentence mvestrgatlon report, and cross-examined witnesses durlng the '
‘hearing. Ultimately, petitioner was sentenced -to serve 240 months' imprisonment fotIoWed 'by
a twenty-year term of supervised release. Petttloner timely appeated fmng his own notlce of
appeal and pro se bnef

On October 5 2015, the U.S. Court of Appeals for the Second Clrcurt rejected

Kllllngbecks arguments and affirmed the judgment of conviction. United States V.,

Kllllngbeok, 616 F. App'x 14 (2d-Cir. 2015) (summary order). Petitioner moved pro se' for
rehearing and rehearing en banc. Those requests were denied by the Court of Appealis on
February 17,‘2017. Thereafter, the U.S. Supreme Court denied his petition for a writ of |
certiorari on May 23, 201 6, 136 S. Ct. 2457, and denied petitioner's request tor rehearing on
1 August 8, 2016, 137 S. Ct. 19. B |

~ On October 6, 2016, Kil.lin.g beck requested from thﬂis Court a docket sheet and "a’
packet of forms for filing a' motion for a writ of habeas corpus.” Petitioner also reque’sted the
appointment of standby counsel. A docket entry reflects that the Syracuse Clerk's. Office -
‘mailed petitioner a oocket sheet, a 2241 form packet, and a 2?55 form packet. Petitioner's |
reguest for the appointment of standby counsel was denied on November 14, 2616.

-4.
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‘ On Novehber 28, 2_016,'_Kiilingbéck"appeaied fhe denial 'o,f coun_éel. While the appeal |
-remained pending, petitioner filed in this Court another'rhotion for.thelappoin'trrlrent of counsel
. and a motion for leave to proceéd in -forrﬁa pauperis. fhe Cgurt of Appeals dismissed
petitioner's appeal on May 3, 2017. | |

On December 27, 2017, Killingbeck filed a letter motiqn rQQUésting information about
the status of his case and about the various motions he had filed. In a December 29 text
order, this Court explained that the Second Circuit had.é_ffirmed_ petitioner's conviction, that
his request for the appointment of counsel had been denied, that he had apbealed that
motion, and that the Second Circuit had then dismissed that appeal.

The December 29 text order further advised Killingbeck that to the extent his
additional requests for appointment of counsel—filed in this Court 'subsequent to his taking of
an appeal of the denial of the same issue to the Second Circuit for review—were considered
to still be pending, those additio:nal requests would be denied in light of thé Second Circuit's |
mandate dismissing his appeal from this Court’s previous denial of the same request.

On January 29, 2018, Killingbeck filed this § 2255 motion along with a request for
permission to proceed in forma pauperis.

lll. LEGAL STANDARDS

A. Section 2255

Section 2255 permits a court to "vac.ate, set aside or correct” a convictibn or sentence
"imposed in violation of the Constitution or laws of the United States.” 28 U.S.C. § 2255(a).
This section limits claims to those that allege "the sentence was imposed in violation of the
Constitution or the laws of the United States, or that the Court.was without jurisdiction to
Aimpose suich sentence, or that the sentence is in excess of the maximu'r.n. auth'orized by law,

-5-
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| o for is otherwrse subject to: collateral attack "ld. Accordmgly, collateral rehef under § 2255 is
available "only for a constltutlonal error a lack of junsdlctlon in the sentencmg court oran
error of Iaw or fact that const:tutes a fundamental defect whlch inherently resuits ina

complete mrscarrlage of jUStICG m Unrted States V. Jackson 41F. Supp 3d 156, 161

(N.D.N.Y. 2014) (quoting Unlted States v. Bokun, 73 F 3d 8, 12 (2d C:r 1995))

B. Kllllnqbeck's Pro Se Status

Because Killingbeck is proceedmg pro se,_ hie} submissions will be "liberaily const'rue_d |
in his favor,” and will be read ;'to r-ai'se the strongest arguments that they suggest." Jaekson,
41 F. Supp. 3d ar 161 (intemal citation and citation omitted). However, a § 2255 petitioner
still bears the burden of proving his clalm by a preponderance of the evidence, Triana v.

-

United States, 205 F. 3d 36 40 (2d Cir. 2000), and "[a]iry generalltles conclusory

assertions|,} and hearsay statements will not suffice” to meet this standard. United States v.
Aiello, 814 F.2d 109, 113 (2d Cir. 1987). ‘Nor is a rev'iewi_ng oourt_requiredv to credit factual
assertions that are "contradicted by the record in the unde‘rlying proceeding." Puglisi v.

United States, 586 F.3d 209, 214 (2d Cir. 2009).

IV. DISCUSSION
At the outset, the Government correctly argues Killingbec'k'.s § 2255 petition-is

time-barred. Section 2255 imboses a one-year statute of limitations, which runs from the

latest of:

(1) | the date on which the judgment of conviction becomes finali

(2)  thedate on which the impediment to making a motion created
by governmental action in violation of the Constitution or laws
of the United States is removed, if the movant was prevent
from making a motion by such governmental action;
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(3)  the date on which the nght asserted was unmally recognlzed
by the Supreme. Court, if that right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or :

(4) the date on which the facts supporting the claam or ciatms
presented could have been discovered through the exercase

of due dillgence
1128 U.s.C. § 2255()(1)- (4) |

. As relevant here, "f:nallty attaches for purpose of [§ 2255 s] limitations penod when.
the Supreme Court denies a § 2255 petltloners certiorari petition on direct review." R_osa_v
United States, 785 F.3d 856, 860 (2d Cir. 2015); see also id. (" The filing of a motion for -
rehearing of such a . .. denial of certiorari does not affect []finality ....").

In other words, the li-mitations period in this case began to run on May 23,2016, the
date on which Killingbeck's petition for certiorari was denied, and'expired on May 23, 2017,
one year later. Accordingly, petitioner's January 29, 2018 § 2255 motion is clearly untimely.

Killingbeck has failed to demonstrate any reason why the untimely nature of

his § 2255 petition should be excused. See, e.g., United States v. Osmanson, 2014 WL

5587009 at *9 (D. Vt. Oct. 31, 2014) ("To equitably toll the one-year limitations period, a
petitioner must show that extraordinary cireemstances prevented him from filing his petition
on time, and he must have acted with reasoﬁabre diliger?ce throughout the period he seeks to
toll.").

Importantly, a petitioner's "pro se status does not in itself constitute an extraordinary

circumstance meriting tolling.” Reid v. United States, 2014 WL 4101507 at *5 (E.D.NY. Aug.

15, 2014) (citation omitted). ‘And "a prisoner has no constitutional right to counsel on

a § 2255 petition." Id. at *4. Accordingly, Killingbeck's seriatim filings seeking the
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assignment of counsel 'demonstrate neither diligence nor the kind of extraordinary- '

circumstances thatmight warrant eqwtable toiiing See, e.g., Csanadiv United states 2016

WL 2588162 at *6 (D. Conn May 4, 2016) (rejecting pro se petitioners assertion that a |

motion for the appomtment of counsel provided.an equitable basis for tolling § 2255's:

Himitations period); sanchez-sut_riaqo v. United States, 2003 WL 35_4677 at*3 (S.D.N.Y. Feb.
14, 2063) "T he limitation period is not tolled whenever a petitioner files any sort of motion. '_
Were it tolled SO_easi!y‘,_a petitioner could-'repeatediy file motions . . . and effectively
evisoerate [the] statute of iimitations."l). : | A: |

To be sure, some district courts io have grappled with this question have concluded

otherwise. United States v. Flores, 2007 WL 4326733 at *2 (S.D.N.Y. Dec. 4, 2007)

(observing petitioner chose to "engage in a time-consuming appeal of the denial” of his
motion for appointment of counsel that was filed before he submitted his § 2255 motion and
suggesting the better course would have been to first file the petition in a timely manner and
then move for the appomtm ent of counsel).

But even if one were to reach the merits here, Killingbeck's § 2255 petition would
fail. :A review of his submissions confirm that‘he cOntinues to raise substantially the same
kind of constitutionai arguments he has repeatedly raised before this Court and on
appeai In sum and substance, petitioner believes he has a First Amendment right to vieyv
child pornography, at least when it arrives through "Usenet "

‘More particuiarly, Killingbeck contends that child pornography is not chi]d pornography |
when it is delivered through this kind of newsgroup platform. But the law is settied that child
pornography is not protected under the First Amendment, and "[t]he fact that Killingbeck

obtained the pornographic material through 'Usenet' . . . does not affect the

-8-
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: ianalysis._" Killfngbéck’, 616 F. App'x at 15 (emphasis adde'd). o

V. CONCLUSION

Killingbeck's § 2255 petition is untimely and me.ritlé_ss.' ,
Therefore, it is
- ORDERED that
1..John C. Killingbeck's § 2255 petition is DENIED; and'_
2.°A certificate of appealability will not be issued.
The Clerk of the Court is directed to terminate the pending motions and to Clos-é:l' the
associated civil case openings.

IT IS SO ORDERED.

Dated: May 3, 2018 ' @ .

- Utica, New York. United S atésrf)i; i deg/e
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from this filing is
available in the

Clerk’s Office.



