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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-6377 '

DAVID N. FIREWALKER-FIELDS,
Petitioner - Appellant,
V.
HAROLD W. CLARKE,

4

Respondent - Appellee.

Appeal from the United States District Court for the Western District of Virginié; at
Roanoke. Elizabeth Kay Dillon, District Judge. (7:20-cv-00745-EKD-JCH)

Submitted: July 14,2022 Decided: August 3, 2022

~ Before NIEMEYER, HARRIS, and RICHARDSON, Circuit Judges.

Dismissed by unpublished per curiam opinion.

David Nighthorse Firewalker-Fields, Appellant Pro Se. .

Unpublished opinions are not binding precedent in this circuit.




PER CURIAM:

David N. Firewalker-Fields seeks to appeal the district court’s order denying his
Fed. R. Civ. P. 60(b)(2) motion for relief from the district court’s prior order dismissing

his 28 U.S.C. § 2254 petitioﬁ. The order is not appealable unless a circuit justice or judge

issues a certificate of appealability. 28 US.C. §2253(c)(1)(A); see generally Um'ted_'

States v. McRae, 793 F.3d 392{ 400 & n.7 (4th Cir. 2015). A certificate of appealability
will not issue absent “a substantial showing of t_he denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). When the district court denies relief on the merits, a prisoner éatisﬁes
this standard by demonstrating that reasonable jurists could find the district -court’s
assessment of the constitutional claims debatable or wrong. See Buck v. Davis, 137 S. Ct.
759, 773-74 (2017). " When the district court denies relief on procedural grounds, the
prisoner must demonstrate both that the dispositi‘ve procedural ruling is debatable and that
'the petition states a debatable claim of the denial of a constitutional right. Gonzalez v.
Thaler, 565 U.S. 134, 140-41 (2012) (citing Slack v. McDaniel, 529 U.S. 473, 484 (2000)).
We have indeinendently reviewed the record and conclude that Firewalker-Fields

has not m;ide the requisite showing. Accordingly, we deny a certificate of appealability
and dismiss the appeal. We dispense with oral argument b'ecaﬁse the facts and legal
- contentions afe adequately presented in the matériais before this court and argument wbuld

not aid the decisional process. -

DISMISSED
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION
DAVID N. FIREWALKER-FIELDS, ) _
Petitioner, ) Civil Action No. 7:20c¢v00745
)
V. ) '
)  By: Elizabeth K. Dillon
HAROLD W. CLARKE, ) United States District Judge
Respondent. )
~ ORDER

David N. Firewalker-Fields, a Virginia inn:atc pfocéeding pro se, filed a petition for a
' ‘writ of hai;eas corpus,lpursuant to 28 U. S. C. § 2254. By opinion and order entered March 19,
2021, the court denied the petition as untimely. (Dkt. Nos. 5, 6.) Firewalker—Fi‘elds' appealed,
and the Fourth Circuit denied him a certificate of appealability and dismissed the appeal in a per
curiam opinion issued on August 27, 2021. (Dkt. No. 11.) Firewalker-Fields filed a petition for
rehearing en banc, which was deniéd. (Dkt. No. 15.) The Fourth Circuit’s mandate issued on
October 5, 2021. (Dkt. No. 16.) -

More than three months later, on January 31, 2022, Firewalker-Fields filed a document he
titled as a “Motion for Relief from Final Order” (Dkt. No. 18), which has been docketed as a
motion for reconsidcfatioﬁ. In it, Firewalker-Fields states that he is entitled to relief pursuant to
Federal Rule of Civil Procedure 60(b)(2), whici"x allows a court to reconsider a judgmént if the
movant presents “nchy discovered evidence that, with reasona‘t;le diligence, could not have
béen discove?ed in time to move for a ﬁew trial under Rule 59(b5.” Specifically, Firewalker-
Field he asserts that he discovered, through review of the joint appendix filed with the Fourth
Circuit, that the state court judgment of revocation, initially dated Séptember 12,2017, was later
amended, and the amended revocation order was not entered ﬁntil June 27, 2018. According to

Firewalker-Fields, using the June 27, 2018 date renders his petition timely. (Dkt. No. 18at 3.)




He is incorrect. First, Firewalker-Fields offers no reason why he could not have
discovered the date on documents in his underlying criminal case before the court entered
judgment or before the deadline for filing under Rule 59(b) expired. Second, “[a] party seeking
relief under Rule 60(b)(2) must, among other things, demonstrate that his claim is meritorious . .

.. L Hérowitz_v. Fed. Ins. Co., 733 F. App’x 105, 106 (4th Cir. 2018) (citing Heyman v. M.L.
Mktg. Co., 116 F.3d~9l, 94 n.3 (4th Cir. 1997). This is a standard Firewalker-Fields cannot meet .
because, even using the June 2018 date as the date of the judgment he was challenging, his §

2254 petition was untimely.

- As the court explained in its prior memorandum opinion:

For purposes of this opinion, the court will use his most recent
sentence—the August 28, 2017 sentence imposed upon his second
probation violation—as the appropriate judgment for purposes of -
calculating the limitations period.[] Under § 2244(d)(1 )A),
Firewalker-Fields’s conviction became final, and the statute of
limitations began to run on September 27, 2017, when his thirty-
day period to file an appeal to the Court of Appeals of Virginia
expired. See Va. S. Ct. R. 5A:6 (providing that a defendant has
thirty days after entry of judgment to note an appeal). Therefore,
Firewalker-Fields had until September 27, 2018, to file a timely
federal habeas petition. He did not file any state petition or federal
petition on or before that date.! Instead, he filed his first petition
in this court on December 9, 2020, using the date he signed it,

~ which is the earliest date he could have placed it in the prison
mailing system. Accordingly, if calculated under § 2244(d)(1)(A),
his petition is not timely. '

(Dkt. No. 5 at 3-4.)

) Section 2244(d)(2) provides for tolling of the limitation period for “the time during which” a properly
filed application for state post-conviction relief is pending. 28 U.S.C. § 2244(d)(2). Tolling does not delay the
beginning of the one-year period; rather, the clock starts running when the event triggering the limitation occurs and
keeps running until the year expires or until the clock is stopped by a properly filed state petition for post-conviction
relief. Harris v. Hutchinson, 209 F.3d 325, 328 (4th Cir. 2000). When the state proceedings are concluded, the year
does not start anew; the clock picks up where it left off. Jd. Where, as here, the federal one-year statute has expired
before state habeas proceedings are filed, then the federal limitation period already has run. Any later state habeas
proceedings—such as those filed by Firewalker-Fields in 2020—do not affect the timeliness of the federal petition.
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|
Using the date of June 27, 2018, (instead of the September 2017 date) does not change

that conclusion. Firewalker-Fields still did not file a state apf)cal or habeas petition at any point
in 2018 or 2019; thus, the one-year périod for ﬁliﬁg a federal habeas petition was never tolled.
In order to render his federal petition timely, he would have had to file it within a year of when
his time for appealing the June 27, 2018 amended revocation 6rd_er expired, i. é. , sometime in
July 2019. But the earliest poséible date he could have filed his petition was December 9, 2020,
" well after that one-year period cxpired.l
| : For this reason, even if the court considers this “new evidence,” Firewalker-Fieids’s .
petition is still untiﬁely, and the court properly dismissed it.
CONCLUSION
" For the foregoing reasons, Firewalker-Fields’s motion to reconsider (Dkt. No. 18) is
DENIED.
" The Clerk is directed to send a copy of this order to Firewalker-Fields.

" Entered: March 29, 2022.

Elizabeth K. Dilion
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 53" N
FOR THE WESTERN DISTRICT OF VIRGINIA . NIy e ©
" ROANOKEDIVISION | o\ <
DAVID N. FIREWALKER-FIELDS, ) .
Petitioner, )  Civil Action No. 7:20cv00745
)
V. ) .
)  By: Elizabeth K. Dillon
HOWARD W. CLARKE, ) United States District Judge
Respondent. ) .
MEMORANDUM OPINION

David N. Firewalker-Fields, a Virginia inmate proceeding pro se, has filed a petition for a
writ of habeas corpus, pursuant to 28 U. S. C. § 2254. In an order entered December 15, 2020,
Fhe court advised Firewalker-Fields that his petition appeared to be untimely and gave him an
opportunity to respond with any additional argument or evidence as to the timeliness of his
petition. (Dkt. No. 2.) The time for responding has expired, and he has not filed anything else
addressmg this issue.

Flrewalker-Flelds s petition states that he is challenging his 2007 conv1ct1c;ns for
solicitation of a minor for sexual intercourse over the internet, in the Page'County Circuit Court;-
for WhiCh he states that he received a sentence of twenty years with fourteen years suspendéd.
(Dkt. No. 1-1 at 1-3, Sentencing Order.) The court included as a term of his probation that he
“shall not use or have access to the internet during the period of his probation.” '(Id. at2.) Based
on his claims, though, he appeérs to bé challenging his 2014 and 2017 sentences imposed when
his probation was revoked and part of his suspended sentence was reimposed.

His petition advances two grounds. First, he claims tilat one of the terms of his
probation, which includes a “tofal ban on his internet use and éccess” is unconstitutional violates
his First Amendment rights. For support, he relit;s on the Supreme Court’s decision in

Packingham v. North Carolina, 137 S. Ct. 1730 (2017). Second, he argues that the ban on



smartphones and connected devices is unconstitutional, relying on a Virginia intermediate court

deqisidn. Because these are not lawful testrictions, his argument continues, the sentences
_imposed in 2014 and 2017, after he was fouﬂd to have violated (presumably these) terms of his
probation, were unconstitutional. He did not timely appeal from either his 2014 or 2017 .
sentence.

Moreover, altﬁbugh Firewalker-Fields states that he later filed appeals and habeas
petitions with the state court, his appeals (all filed in 2020) were dismissed as untimely. His
habeas petition also was dismissed as untimely, as it was filed 'on August 5, 2020, which was ﬁot
within two years of his March 21, 2007 judgmeht. (Dkt. No. 1-1 at 4-9.)

Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”), a one—yeaf statute
of limitations applies when a person in custody pursuant to the judgment of a state court files a
federal petition for a writ of habeas corpus. 28 U.S.C. § 2244(d)(1)(A)~(D); R. Gov. § 2254
Cases 3(c). |

This statute of limitations runs from the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by-such State action;

© the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could
have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1).
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Based on records from the Circuit Court of Page County,' Firewalker-Fields was

originally convicted in two Separate cases—Case Nos. CRO7F00002-00 and CRO7F00003 -00—

R of violations of Virginia Code Ann. § 18.2-374.1, which criminalizes the production of child ~7 chadd

W. In each, he was sentenced to a ten-year sentence, with seven years suspended, and |
the sentences were ordered to run consecutively. Thus, he received a total active sén_tence of six
years. His probation was revoked in both cases on July 28, 2014, and he was sentenced to a
Seven-year sentence, with four years suspended in Case No. CRO?FOOOOZ-OI. (On the same date,
in Case No. CRO7F 00003-01, he was sentenced to a seven-year consecutive sentence, but all-

~ seven Slears were suspendéd.) According to records in CRO7F00003-002, he committed another
lvioIation of his probation in June 2017, and on August 28, 201 7, he was sentenced tc; seven
yéarsv," with no time suspended in that case. A((On the same date, in Case No. CRO7F00002-02, he
was sentenced to a four-year sentence, but all four yearé were suspended. )

AN For purposes of this opinion, the court will use his most recent sentence—the August 28,
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017 sentence imposed upon his second probation violation—as the appropﬁaté judgment for
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% ] purposes of calculating the limitations period.?2 Under § 2244(d)(1)(A), Firewalker-Fields’s
N :

& g .%conviction became final, and the statute of limitations began to run on Sep_tember 27,2017, when

‘i\’?\ his thirty-day period to file an appeal to the Court of Appeals of Virginia expired. See Va. S. Ct.

R. 5A:6 (providing that a defendant has thirty days after entry of judgment to note an appeal).

%

- Therefore, Firewalker-Fields had. until September 27, 2018; to file a timely fqderal habeas

@
o o f .

! See Fed. R. Evid, 201(b)(2) (permitting a federal court to take judicial notice of certain facts); Colonial
Penn Ins. Co 887 F.2d 1236, 1239-40 (4th Cir. 1989) (explaining that a federa) court may take judicial
notice of state court proceedings that directly relate to the issues pending in the federal court),

N ol
\Z'da/:ta;’lj

? The Fourth Circuit’s reasoning in the similar context of supervised release conditions suggests that the
later date may be appropriate, depending on the nature of the challenge to the condition. Cf. United States v, Van
Donk, 961 F.3d 314, 325-26 (4th Cir. 2020) (recognizing prior case law, including United States v. Johnson, 138
F.3d 115 (4th Cir. 1998), holds that a defendant may not challenge the special conditions of his original term of

supervised release during revocation proceedings, but concluding that an as-applied challenge may be brought as
part of revocation proceedings). ‘

24 .



petition. Hé did not ﬁle; an‘jr state petition or federa petiltion on or before that date 3 Instead, he
filed his first petition in this court on December 9, 2020, using the date he signed it, which is the
earliest déte he could have plaped it in the pn'sqn mailing system. Accordin,'gl&, if calculated
under § 2244(dy( 1)(A), his petition is n(;t timely, .
Firewalker-Fieldg alieges nothing to support application of § 2244(d)( IXB) or (D). Thus,

the 6nly other possib.ih'ty‘ for a later triggering date is § 2244(d)( IXC): “the date on which the

con_stitu'tional right asserted was initially recognized by the Supreme Court, if the right'has been
newly recognized by the Supreme Court and made rétroactively applicable to .ca'ses on collateral

review.” Firewalker-Fields relies on the Supreme Court’s decision in Packingham, which was

decided on June 19,2017, but his reliance is misplaced. Even if Packz’ngham otherwise satisfies ‘

Fhoelire in.

the requirements of subsection (C), Firewalker-F ield did not file within one year of that case
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being decided, and his petition is not timely under § 2244(d)( I)(C), either.
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Firewalker-F ields’s petition is therefore time barred unless he demonstrates that he is
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entitled to equitable tolling, Rouse v. Lee, 339 F.3d 238, 246 (4th Cir. 2003), or that he is.

Fh

&

chent of his conviétion, McQuiggin v. Perkins, 569 U S. 383, 386 (2013),

Firewalker-Fields’s petition does not offer any facts to support equitable tolling or a conclusion

Z

3 Section 2244(d)(2) provides for tolling of the limitation period for “the time during which” a properly
filed application for State post-conviction relief is pending. 28 U.S.C. § 2244(d)(2). Tolling does not delay the
beginning of the One-year period; rather, the clock starts running when the event triggering the limitation occurs and
keeps runaing until the year expires or until the clock is stopped by a properly filed state petition for post-conviction
relief. Harris v, Hutchinson, 209 F.34 325, 328 (4th Cir. 2000). When the state proceedings are concluded, the year
does not start anew; the clock picks up where it left off. Jg Where, as here, the federal one-year statute has expired
before state habeas proceedings are filed, then the federal limitation period already has run, Any later state habeas
proceedings—such ag those filed by Firewalker-Fields mn 2020-—do not affect the timeliness of the federal petition.
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Covid-19 panderrg'c. These facts may be relevant to the merits of his arguments, but they are
insufficient to warrant equitable tolling.
CONCLUSION
For the foregoing reasons, I conclude that Firewalker-Fields’s habeas petition is time-.
barred and must be dismissed. An appropriate order will be entered.

" Entered: March 19, 2021.

. B ~N -
. pryd W A~ Ditton
' : Elizabeth K. Dillon
United States District Judge



