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|

UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF FLORIDA !

PENSACOLA DIVISION |
REX GAINEY, % '
Petitioner, !
V. : Case No. 3%:21-cv-736-LC-MJF
SECRETARY, DEPARTMENT OF |
CORRECTIONS,
Respondent. | |

/ I

REPORT AND RECOMMENDATION |

Petitioner Rex Gainey has filed a petition for writ of habeas corpus under 28

U.S.C. § 2254. Doc. 1. Respondent (“the State”) moves to dismiss the petition as

untimely. Doc. 8. Gainey opposes the motion. Doc. 12. The :undarsigned concludes

I
that no evidentiary hearing is required for the disposition of th
r
Gainey’s petition should be dismissed as untimely.! i

is matter, and that

I. BACKGROUND AND PROCEDURAL HISTORY

In Okaloosa County Circuit Court Case No. 2015-CF-§1955, Gainey was

charged with seven crimes: (1) Attempted First-Degree Fel_onyi Murder of Wilma

|

|
. . . |
' The District Court referred this case to the undersigned to a

ddress preliminary

matters and to make recommendations regarding dispositive{matters. See N.D. Fla.

Loc. R. 72.2(B); see also 28 U.S.C. § 636(b)(1)(B), (C); Fed: R.
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Edge with actual possession and discharge of a firearm causing great bodily harm
(Count 1); (2) Attempted First-Degree Felony Murder of Charles Voneberstein with
actual possession and discharge of a firearm (Count 2); (3) Attempted First-Degree
Felony Murder of Richard Austin with actual possession and discharge of a firearm
(Count 3); (4) Burglary of a Dwelling with actual possession and discharge of a
firearm (Count 4); (5) Attempted First-Degree Premeditated Murder of Richard
Austin with actual possession and discharge of a firearm (Count 5); (6) Aﬂempted
First-Degree Premeditated Murder of Wilma Edge with actual possession and
discharge of a firearm causing great bodily harm (Count 6); and (7) Resisting a Law
Enforcement Officer Without Violence (Count 7). Doc. 8-1, Ex. A at 84-86.2

The jury found Gainey guilty of each count as charged. Doc. 8-3, Ex. C at
467-73 (Verdict). However, the guilty verdicts for Counts 1 and 3 were vacated, and
those charges were dismissed, based on double jeopardy as to the convictions on
Counts 5 and 6. Doc. 8-6, Ex. H at 757-60 (Trial Tr.); Doc. 8-3, Ex. C at 488-93

(Judgment).

2 Citations to the state court record are to the electronically-filed exhibits attached to
the State’s motion to dismiss. Doc. 8. The court cites the docket entry number
followed by the lettered exhibit and the page number of the original document. If a

page of a docunient bears more than one page number, the court cites the Bates stamp
number appearing at the bottom center of the page.
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!
|
|

The trial court adjudicated Gainey guilty of Counts 2, ;1, 5, 6 and 7, and
sentenced him on each of Counts 2, 4, 5 and 6 to life imprisonmexiﬁ with a mandatory
minimum of 20 years of fmprisonment, with all terms to run‘conisecutively. Doc. 8-
3,Ex.Cat 488-93 (Judgment). The trial court sentenced Ganey tlo “time served” on
Count 7. Id. The Florida First District Court of Appeal (“First IE)CA”) affirmed on
April 11, 2018, per curiam and without written opinion. Gainey 1') State, 244 So. 3d
208 (Fla. 1st DCA 2018) (Table) (copy at Doc. 8-7, Ex. M). Géainey’s motion for
rehearing was denied on May 24, 2018. Doc. 8-7, Ex. N. ‘

On June 2, 2019, Gainey filed a counseled motion for pcéstconviction relief
under Floridé Rule of Criminal Procedure 3.850, which he later a%mended. Doc. 8-7,
Ex. O (Mot. for Postconviction Relief); Doc. 8-8, Ex. Q at 17;65 (Am. Mot. for
Postconviction Relief). The state circuit court denied relief. Doc.g 8-8, Ex. Q at 240-
597. The First DCA affirmed per curiam and without writtén ci)pinion. Gainey v.
State, 309 So. 3d 211 (Fla. 1st DCA .2021) (Table) (copy at "Doqtz. 8-9, Ex. T). The
mandate issued January 26, 2021. Id. 5
' |

Gainey filed his pro se federal habeas petition on May 3, 2021. Doc. 1 at 26.
Gainey’s petition raises ten claims: six claims from his direct appéal and four claims

from his Rule 3.850 proceeding. /d. at 5-21. The State asserts: that Gainey’s petition

is time-barred. Doc. 8.

Page 3 of 14




Case 3:21-cv-00:  _C-MJF Document 13 Filed 01/2° ! Page 4 of 14

I1. DISCUSSION

A. Gainey’s Petition Is Untimely

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”)
governs Gainey’s § 2254 petition, becausé the petition was filed after the AEDPA’s
effective date—April 24, 1996. See Lindh v. Murphy, 521 U.S. 320 (1997). The
AEDPA ¢stablishes a 1-year period of limitation for a state prisoner to file a federal
habeas pveti'tion. See 28 U.S.C. § 2244(d)(1}). The limitations period runs from the
latest of:

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented from filing by such
State action,

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly

récognized by the Supreme Court and made retroactively applicable to
cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

§ 2244(d)(1). The limitations period is tolled for “[t]he time during which a properly

filed application for State post-conviction or other collateral review” is pending. 28

U.S.C. § 2244(d)(2).

Page 4 of 14
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_ Gainey does not assert that an unconstitutional State-created impediment to
filing his federal habeas petition existed, that he bases his clairgs on a right newly
recognized by the United States Supreme Court, or that the f:gicts supporting his
claims could. not have been discovered through the exercise of due diligence before

his judgment became final. Accordingly, the statute of limitations is measured from

the remaining trigger, which is the date Gainey’s judgment became final. See 28

{

U.S.C. § 2244(d)(1). !

Gaihéy’s judgment became final on August 22, 2018—ni§nety days after the
First DCA denied rehearing in his direct appeal—because that is vivhen Gainey’s time
for filing a certiorari petition in the United States Supreme COI?JI"[ expired. See 28
U.S.C. § 2244(d)(1); Gonzalez v. Thaler, 565 U.S. 134, 150 (201;2) (holding that for
petitioners who do not pursue direct review all the way to the Unifted States Supreme
Court, their judgments become final for purposes of § 2244(d)(1)&A) “when the time
for pursuing direct review in [the Supreme] Court . . . expires.”D; Sup. Ct. R. 13.1
(“[A] petition for a writ of certiorari to review a judgment i.n%any case, civil or
criminal, entered by a state court of last resort . . . is timely Wher}‘ it is filed with the
Clerk of this.Court within 90 days after entry of the judgment.”!); Sup. Ct. R. 13.3

(“The time to file a petition for a writ of certiorari runs from the date of entry of the

judgment or order sought to be reviewed. . . . But if a petition for rehearing is timely

Page S of 14
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filed in thé lower court by any party, . . . the time to file the petition for a writ of
certiorari ‘fo'rv all parties . . . runs from the date of the denial of rehearing.”).
| The federal habeas limitations period began to run one day later, on August
23, 2018, ande\xpired one year later on August 23, 2019, absent tolling. See San
Martin v. McNeil, 633 F.3d 1257, 1266 (11th Cir. 2011) (holding that Federal Rule
of Civil Procedure 6(a)(1) applies to calculation of the AEDPA’s one-year
limitations period; thué, the limitations period begins to run from the day after the
day of the »event that triggers the period); Downs v. McNeil, 520 F¥.3d 1311, 1318
(11th Cir. 2008) (holding that the limitations period should be calculated according
to the “anniversary method,” whereby the limitations period expires on the one-year
anniversary of the date it began to run).
Gainey allowed 283 days of the limitations period to run before filing his Rule
3.850 motion on June 2, 2019. As a result of the filing of his Rule 3.850 motion, the
limitations pe_r_iOd was statutorily tolled from June 2, 2019 (the date it was filed) until
January 26, 2021 (the date the mandate issued in Gainey’s postconviction appeal).
See Nyland v. Moore, 216 F.3d 1264, 1267 (11th Cir. 2000) (a “properly filed”
postconviction motion is “pending” under Florida procedure, and consequently tolls
the federal habeas limitations period, until the appellate court’s issuance of the

mandate 6n appeal).
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The limitations clock started running again on January 27i, 2021, and expired
82 days later on April 19, 2021.3'Gainey?s petition, filed on May l3, 2021, is untimely

by 14 days. Gainey concedes that his petition was filed 14 dé}ys l:ate. Doc. 12 at 1.
O

|
Gainey asserts that he is entitled to equitable tolling “due to inaccessibility to

B. Gainey Is Not Entitled To Equitable Tolling

the prison law library because of the Corona-Virus (COVID-EI9)i.” Doc. 1 at 25.
1. Equitable Tolling Standard
A federal habeas petitioner is entitled to equitable tolliné “only if he shows
(1) that he has been pursuing his rights diligently, and (2) that some extraordinary
circumstance stood in his way and prevented timely filing’; of ; his federal habeas
petition. Holland v. Florida, 560 U.S. 631, 649 (2010) (intem?al quotation marks
omitted); Sandvik v. United States, 177 F.3d 1269, 1271 (11th C1r 1999) (holding
|
that equitable tolling is available “when a movant untirlnel)%l files because of
extraordinary circumstances that are both beyond his control an(:i unavoidable eVen
with diligence”). o
Regarding the first prong of the equitable tolling §tancélard, the Eleventh
Circuit has held that “[t]he burden of proving circumstancés that justify the

i

[

> The 365th day of the limitations period fell on August 18, 2021, but because that

day was a Sunday, Gainey had until the next day, Monday, August 19, 2021, to file

his federal habeas petition. See Fed. R. Civ. P. 6(a)(3). '
Page 7 of 14
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application of the equitable tolling doctrine rests squarely on the petitioner.” San

Martin, 633 F.3d at 1268. The petitioner must allege more than conclusory
allegations, id. at 1268, and must “show a causal connection between the alleged
extraordinafy circumstances and the late filing of the federal habeas petition.” /d. at
1267.

Regardiﬁg' the diligence prong, the Supreme Court has clarified that “[t]he
diligencé réqﬁired for equitable tolling purposes i; reasonable diligence, not
maximum feasible diligence.” Holland, 560 U.S. at 653 (éitations and quotation
mafks omitted).

2. Lack of Extraordinary Circumstances for Equitable Tolling

Gainey asserts that he required the assistance of an inmate law clerk to file his
§ 2254 petition because his academic competence as assessed by the Florida
Department of Corrections Test of Adult Basic Education “scored out at an average
ofa 5.4 grade level.” Doc. 12 at 2 & Ex. A. Accordingly, Gainey maintains, the FDC
was required to provide him with research assistance from an inmate law clerk. Id.
at 2. Gainey states that the prison law library at his prison (Graceville Correctional
Institutioh) restricted access to the 1a§v library due to COVID-19. With regard to the
specific time period at issue here, January 27, 2021 — April 19, 2021, Gainey
indicates that the law library schedule was as follows:

October 26, 2020 to March 3, 2021
Page 8 of 14
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I
I

P
Law Library resumed operating with allowing inmates who had
verified deadlines only, with one hour per session and remaining
segregated. i

March 3, 2021 to August 2, 2021
Law Library resumed normal operation (still segregated bif dorm),
however, only five days per week, one hour per session (Monday -
Friday). i
Doc. 12 at 4. Gainey élso prbvides a general discussion of the eff?cts of the'C(‘)VID-
19 pandemic ;‘on prisons across the country.” /d. at 4-5. -

Gainey’s bare assertions of restrictions on access to the lavgv libréry during the 
COVID-19 pandemic are unévailing. Notabiy, the claims raised‘i ’in his petition are
identical to those he presented with the assistaﬁce Qf counsel in hlS direct appeal and
in his Rule 3.850 proceeding. See Doc. 1 ét 5-21; Doc. 8-7, 'Ex.;J (C‘ounseled Am.
Initial Br. — Direct Appeal); Doc. 8-8, Ex. Q at 17-65 (Counsel%d Am. Rule 3.850
Mot.); Doc. 8-9, Ex. R (Counseled Initial Br. — Postconviction A:&)peal). Gainey has
not demonstrated why he required the assistance of an inmate. law clerk, or accéss té

a law library, to copy his state-court claims onto the § 2254 petition form.

Gainey also fails to explain how the restrictions on access to the law library

i

impeded him from filing his habeas petition by April 19, 2021, but enabled him to -
file his petition on May 3, 2021. “[V]ague allegations about the existence of

impediments, ‘without more, or an argument that fails to explain how such
. i o
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impediments prevented the timely filing of the petition, does not establish
extraordinary circumstances.” Lugo v. Sec’y, Fla. Dep’t of Corr., 750 F.3d 1198,
1209 (11th Cir. 2014); see also, e.g., Miller v. Florida, 307 F. App’x 366, 368 (11th
Cir. 2009) (ho'lding that prisoner’s bare assertion regarding lack of library access
were conélusory and failed to establish entitlement to equitable toll_ing); Holland,
560 U.S. at 649 (stating that lack of access to a law library is not an “extraordinary
circumstahce” justifying equitable tolling).*

| 3. Gainey Fails To Establish That He Exercised Diligence
Gainey also fails to carry his burden of proving the diligence required for this

court to grant equitable tolling. Gainey alleges no facts suggesting that he ever

4 Courts in this District uniformly have rejected equitable tolling based on general
allegations of Covid-19 restrictions. See Hamilton v. Inch, No. 3:20cv5967-LC-
HTC, 2021 WL 4254941, at *3-4 (N.D. Fla. June 23, 2021) (denying equitable
tolling where petitioner failed to explain how COVID-19 restrictions impeded his
ability to file a timely petition), report and recommendation adopted, 2021 WL
4244282 (N.D. Fla. Sept. 17, 2021); Harris v. Inch, No. 3:20-cv-5890-MCR-MJF,
2021 WL 2384567, at *4 (N.D. Fla. Apr. 23, 2021) (“Harris does not show a causal
connection between the lockdown and his ability to file his § 2254 petition by July
31, 2020.”), report and recommendation adopted, 2021 WL 2383719 (N.D. Fla.
June 10, 2021); Hanf'v. Inch, No. 4:20cv330/TKW/EMT, 2021 WL 1251854, at *1
(N.D. Fla. Apr. 5,2021) (“With respect to equitable tolling, the Court finds no record
support for Petitioner’s claim in his objections that COVID-19 restrictions on access
to the prison law library “from [February 26, 2020] until and beyond March 31st”
hampered his ability to timely file his petition.”); Webster v. Sec'’y, Fla. Dep't of
Corr., No. 3:20-cv-5727-MCR-MJF, 2021 WL 1566848, at *4 (N.D. Fla. Mar. 29,
2021) (“Webster’s bare assertions regarding restrictions on access to the law library
and his legal property during the COVID-19 pandemic are unavailing.”), report and
recommendation adopted, 2021 WL 1564321 (N.D. Fla. Apr. 21, 2021).
Page 10 of 14
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)
!

0
attempted to file his § 2254 petition within the limitations period, much less that he

diligently pursued relief. See Dodd v. United States, 365 F.3_'d 12573, 1283-84 (11th

Cir. 2004) (holding that prisoner who claimed he was traxtlsfezrred to a different

|

facility for over ten months without his legal property was nbt e;ntitled to equitable

{

tolling of the § 2255 limitations period; he presented no evidgncé that he undertook
any action that would suggest reasonable diligence undér tl@le circumstances).
Gainey’s _failure to show that he exercised diligence is fatal to h'ls equitable tolling
argument. See Myers v. Allen, 420 F. App’x 924, 927 (11th Cir. 201 1) (“Under our
law, Myers’s failure to allege that he took any steps to attempt to édvance or monitor
his case is fatal to his equitable tolling argument.”); Lowe v. F la. bep 't of Corr, 679
F. App’x 756, 759 (11th Cir. 2017) (denying equitable tolling ,Iwhegre petitioner failed
o

to show diligence). ' ; |

For all’ of the reasons discussed above, the underéigned concludes that

Gainey’s federal habeas petition is untimely and should be diismissed.
III.Y CERTIFICATE OF APPEALABILITY IS NOT WARRiANTED
Rule 11(a) of the Rules Governing Section 2254 Casés in the United States
District Courts provides: “[t]he district court must issue or deiny a certificate of

appealability when it enters a final order adverse to the appliéant.” If a certificate is
!

issued, “the court must state the specific issue or issues that satisfy the showing

required by 28 U.S.C. § 2253(c)(2).” 28 U.S.C. § 2254 Rulej11(a). A timely notice
Page 11 of 14 |
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~ of appeal must still be filed, even if the court issues a certificate of appealability.
See 28 U.S.C. § 2254 Rule 11(b).

“[Séction] 2253(c) permits the issuance of a COA only where a petitioner has
made a ‘substantial showing of the denial of a constitutional right.”” Miller-El v.
Cockrell, 537‘ U.S. 322, 336 (2003) (quoting 28 U.S.C. § 2253(c)). “At the COA
stage, the énly question is whether the applicant has shown that ‘jurists of reason
could disagrEe with thé district court’s resolution of his constitutional claims or that

jurists could conclude the issues presented are adequate to deserve encouragement
to proceed further.”” Buck v. Davis, 580 U.S. —, 137 S. Ct. 759, 774 (2017) (quoting
Miller-El, 537 U.S. at 327). “When the district court denies a habeas petition on
procedural grounds without reaching the prisoner’s underlying constitutional claim,
a COA should issue when the prisoner shows, at least, that jurists of reason would
find it :d_ebatable whether the petition states a valid claim of the denial of a
constitutibnal right and that jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473,
484 (2000) (emphasis added). Here, Petitioner has not made the requisite
demonstration. Accordingly, the court should deny a certificate of appealability in
its final order.

Thesecond sentence of Rule 11(a) provides: “Before entering the final order,

the court may direct the parties to submit arguments on whether a certificate should

Page 12 of 14
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'
i
|

issue.” 28 U.S.C. § 2254 Rule 11(a). Ifthere is an objection to thfis recommendation

by either party, that party may bring such argument to the attention of the district

judge in the objections permitted to this report and recommendation.

IV. CONCLUSION

For  the reasons set forth above, the undersigned respectfully

RECOMMENDS that:
1.

2.

2.
3.

At Panama City, Florida, this 27th day of January, 2022.

: The clerk of court close this case file.

i
i

- Respondent’s motion to dismiss, Doc. 8, be GRANTED.

The petition for writ of habeas corpus (Doc. li), challenging the
judgment of conviction and sentence in State of Florida v. Rex
Dewayne Gainey, Okaloosa County Circuit Court éase No. 2015-CF-
1955, be DISMISSED WITH PREJUDICE as -tirnje-barred.

The District Court DENY a certificate of appealability.

|
|
|
i
|

[S] Wichad 9. Fravk |
Michael J. Frank |
United States Magistrate Judge

Page 13 of 14
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NOTICE TO THE PARTIES

Objections to these proposed findings and recommendations must
be filed within fourteen (14) days of the date of the report and
recommendation. Any different deadline that may appear on the
electronic docket is for the court’s internal use only and does not
control. An objecting party must serve a copy of the objections on
all other parties. A party who fails to object to the magistrate
judge’s findings or recommendations contained in a report and
recommendation waives the right to challenge on appeal the
district court’s order based on unobjected-to factual and legal
conclusions. See 11th Cir. R. 3-1; 28 U.S.C. § 636.

Page 14 of 14
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"UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA

PENSACOLA DIVISION

REX GAINEY,

Petitioner,
V. Case No. 3:21-cv-736-LC-MIJF
SECRETARY, DEPARTMENT OF
CORRECTIONS,

Respondent.

/
ORDER

This cause comes on for consideration upon the Magistrate Judge’s Report
and Recommendation dated January 27, 2022. (Doc. 13). The parties were
furnished a copy of the Report and Recommendation and were afforded an
opportunity to file objections pursuant to Title 28, United States Code, Section
636(b)(1). 1 have made a de novo determination of those portions to which an
objection was made.

Having considered the Report and Recommendation and all objections
thereto, I conclude that it should be adopted.

Accordingly, it is ORDERED:

Page 1 of 2
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'

The Magistrate Judge’s Report and Recommendation (Doc. 13), is
=Zopted and incorporated by reference in this Order.
1 2. Respondent’s motion to dismiss (Doc. 8) is GRANTED.
3. Th;: vpetition for writ of habeas corpus (Doc. 1), challenging the
judgment of conviction and sentence in State of Florida v. Rex Dewayne Gainey,
Okaloosa Couhty Circuit Court Case No. 2015-CF-1955, is DISMISSED WITH
PREJUDICE as t_ime-barred.
4. A certificate of appealability is DENIED.
5. The clerk of court shall close this case file.

DONE AND ORDERED this 14" day of February, 2022.

LACEY A. COLLIER
SENIOR UNITED STATES DISTRICT JUDGE

Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
- PENSACOLA DIVISION

REX GAINEY,
Petitioner,

vs. | ' Case No.: 3:21cv736/LAC/MIJF

SECRETARY, DEPARTMENT
OF CORRECTIONS,
Respondent.
| /
ORDER

Before the Court is Petitioner’s Motion for Leave to Proceed in Forma Pauperis
on Appéal (Doc. 20). The Court, having found that Petitioner has made no
substantial showing of the denial of a constitutional right, has already denied a
certificate of appealability (see Docs. 13, 15).

Pursuant to Fed. R. App. P. 24(a), this court finds that Plaintiff is not entitled
to proceed in forma pauperis on appeal. The reasons for this court’s decision are
outlined in the Magistrate Judge’s Report and Recommendation dated January 27,
2022 (Doc. 13) and this court’s order dated February 14, 2022 (Doc. 15), which
adopted and incorporated that recommendation. The Motion is therefore DENIED.

ORDERED on this 14th day of March, 2022.

s/L.A. Collier
Lacey A. Collier
Senior United States District Judge

CJ/
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~IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 22-10650-A

REX GAINEY,

Petitioner-Appellant,
versus

SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondcnt~Appellee.

-

Appeal from the United States District Court
for the Northern District of Florida

-

ORDER:

Mr. Rex Gainey is a Florrda prnsoner se rv;mg a term of life imprisonment for three counts
of attempted first-degree felony murder with actual possession and discharge of a firearm causing
great bodily harm; burglary of a dwelling with actual possession and discharge of a firearm; two
counts of attempted first-degree premcdltated murder with actual possesston and discharge of a
firearm; ahd resisting a law enforcement officer without violence. He moves for a certificate of
appealability (“*COA™), to appeal the dismissal of his 28 U.S.C. § 2254 habeas corpus petition as
time-barred, and for leave to proceed on appeal in forma pauperis (“IFP”).

To obtain a COA, a petmoner must make .“a substantial showing of the denial of a
constitutional right.” 28 U.S.C.§ 2253(c)(2). Where the drsmct court has denied a § 2254 petition,

at least in part, on procedural grounds, the petitioner must show that jurists of reason would find

it debatable whether (1) the district court was correct in its proccdura\ ruling, and (2) the petition




USCA11 Case: 22.1,.00 Date Filed: 05/20/2022 Pag  of 2

states a valid claim of the denial of a constitutional right. Slack v. McDaniel, 529 U.S. 473,

484 (2000).
Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”),

§ 2254 petitions are governed by a one-year statute of limitations that begins to run on the latest

of four triggering events, including when the judgment becomes final. 28 U.S.C. § 2244(d)(1)(A).

However, the AEDPA’s statute of limitations is notjurisdictional, and a district court may review
an untimely § 2254 petition if it determines that the petitioner is entitled to equitable tolling. San
Martin v. McNeil, 633 F.3d 1257, 1267 (11th Cir. 2011). To be entitled to equitable tolling, a

petitioner must show both “(1) that he has been pursuing his rights diligently, and (2) that some

extraordinary circumstance stood in his way and prevented timely filing.” Holland v. Florida,

560 U.S. 631, 649 (2010).

Here, reasonable jurists would not debate the district court’s dismissal of Mr. Gainey’s

§ 2254 petition as time-barred, as the petition was untimely filed, and he failed to show that he

\ﬁas entitled to equitable tolling. Although M. Gainey asserted that the delay in filing was due to
restricted access to the law library because of thé COVID-19 pandemic, he failed to show how
restricted access impacted his filing, which copied his prior state court filings. Further, he failed
to establish that he took reasonable efforts to timely file his petition, and did not demonstrate his
actual innocence to warrant an exception to the limitation period. Accordingly, Mr. Gainey’s COA

motion is DENIED, and his motion for leave to proceed on appeal IFP is DENIED AS MOOT.

/s/ Jill Pryor

UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 22-10650-A

REX GAINEY,

Petitioner-Appeliant,
versus
SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Florida

Before: JILL PRYOR and LAGOA, Circuit Judges.

BY THE COURT:

Rex Gainey has filed a motion for reconsideration, pursuant to 11th Cir. R. 27-2, of this
Court’s order dated May 20, 2022, denying his motions for leave to proceed on appeal in forma
pauperis, and for a certificate of appealability, in his appeal from the district court’s order
dismissing his pro se 28 U.S.C. § 2254 habeas corpus petition as untimely. Because Gainey has
not alleged any points of law or fact that this Court overlooked or misapprehended in denying his
motions, his motion for reconsideration is DENIED. Gainey’s motion for an extension of time to
file the motion fof reconsideration is GRANTED to the extent that the motion for reconsideration

was considered.




