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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 21-2811

JAMES ARMSTRONG, Appellant

VS.

SUPERINTENDENT FRACKVILLE SCI, ET AL.

(E.D. Pa. Civ. No. 2-19-cv-05210)

MCKEE, GREENAWAY, Jr., and PORTER, Circuit JudgesPresent:

Submitted is Appellant’s notice of appeal, which may be construed as a 
request for a“certificate of appealability under 28 U.S.C. § 2253(c)(1) 
in the above-captioned case.

Respectfully,
Clerk

________________________________ ORDER_________________________________
The request for a certificate of appealability is denied because jurists of reason

would not debate the District Court’s decision to deny Armstrong’s petition for a writ of

habeas corpus. See Slack v. McDaniel, 529 U.S. 473, 484 (2000). For substantially the

reasons provided by the District Court and the PCRA court, jurists of reason would not

debate that Armstrong was not denied effective assistance of counsel. See Strickland v.

Washington, 466 U.S. 668, 687 (1984). Even if counsel had performed deficiently in any

way, Armstrong cannot show that he was prejudiced as a result. See id.: Lewis v. Horn,

581 F.3d 92, 108 (3d Cir. 2009). Jurists of reason would likewise agree without debate

that the trial court did not violate Armstrong’s right to confrontation inasmuch as the

record establishes that the witness in question was unavailable and that Armstrong had a

prior opportunity to cross-examine him at the preliminary hearing. See Melendez-Diaz v.
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Massachusetts, 557 U.S. 305, 309 (2009); Crawford v. Washington, 541 U.S. 36, 59
(2004).

By the Court,

s/Theodore A. McKee
Circuit Judge

Dated: March 18, 2022 
Lmr/cc: James Armstrong 
Catherine B. Kiefer 
Ronald Eisenberg

A True Copy:^° 'vjs.j.i!'3

rj)  ̂*** ■ &

Patricia S. Dodszuweit, Clerk 
Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CIVIL ACTIONJAMES ARMSTRONG, 
Petitioner,

NO. 19-cv-5210v.

KATHY BRITTAIN, et al.
Respondents.

ORDER

, 2021, upon careful and independent 

consideration of the petition for a writ of habeas corpus filed pursuant to 28 U.S.C. § 2254, and 

after review of the Report and Recommendation of United States Magistrate Judge Lynne A. 

Sitarski and the objections filed thereto, IT IS ORDERED that:

1. The Report and Recommendation is APPROVED and ADOPTED.

2. The petition for habeas corpus filed pursuant to 28 U.S.C. § 2254 is DENIED

AND NOW, this 14th day of July

r/without an evidentiary hearing.

3. There is no basis for the issuance of a certificate of appealability.

BERLE M. SCHILLER., J.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CIVIL ACTIONJAMES ARMSTRONG, 
Petitioner,

NO. 19-cv-5210v.

KATHY BRITTAIN, et al.
Respondents.

REPORT AND RECOMMENDATION

LYNNE A. SITARSKI
UNITED STATES MAGISTRATE JUDGE March 23,2021

Before the Court is a Petition for Writ of Habeas Corpus filed pursuant to 28 U.S.C. 

§ 2254 by James Armstrong (Petitioner), an individual currently incarcerated at the State 

Correctional Institution—Frackville. This matter has been referred to me for a Report and

Recommendation. For the following reasons, I respectfully recommend that the petition for

habeas corpus be DENIED.

I. FACTUAL AND PROCEDURAL HISTORY1

On March 8, 2012, the jury found Petitioner guilty of first-degree murder and related 

firearms offenses. In its decision affirming Petitioner’s judgment of sentence, the Pennsylvania 

Superior Court provided the following summary of the facts:

l Respondents have submitted the state court record (“SCR”) in hard-copy format.
Documents contained in the SCR will be cited as “SCR No. D__.” The Court has also consulted
the Delaware County Court of Common Pleas criminal docket sheets for Petitioner’s underlying 
criminal case in Commonwealth v. Armstrong, No. CP-23-CR-0005475-2011, (Del. Cnty. Com. 
PL), available at https://ujsportal.pacourts.us/DocketSheets/CPReport.ashx?docketNumber=CP- 
23-CR-0005475-201 l&dnh=qJBHqmvBnXqp27JKjWJJWg%3d%3d (last visited Feb. 11, 2021) 
[hereinafter “Crim. Docket”].

https://ujsportal.pacourts.us/DocketSheets/CPReport.ashx?docketNumber=CP-23-CR-0005475-201
https://ujsportal.pacourts.us/DocketSheets/CPReport.ashx?docketNumber=CP-23-CR-0005475-201
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On May 22, 2007, at approximately 11:53 p.m., police responded to 
a report of a shooting at Patterson and Barclay Streets in Chester, 
Pennsylvania. Upon arriving, the officers discovered an individual, 
later identified as Eric Caldwell (“the victim”), who was found lying 
on the ground with gunshot wounds to his back.

Witnesses placed [Petitioner] and his co-defendant, Rashad 
Ishmail (“Ishmail”) at times inside and outside an establishment 
known as the “5th Street Bar” on the date of the murder. Further 
testimony indicated that the two defendants were initially inside the 
bar, and then stepped outside the bar at the same time the victim 
drove his vehicle in front of the bar. Craig Gibson (“Gibson”) 
indicated that after seeing both defendants inside the bar, he stepped 
outside the bar and then saw the victim pull up in a car. According 
to Gibson, the victim greeted him but their conversation was 
interrupted when Ishmail, who had exited the bar with [Petitioner], 
began to argue with the victim, asking him “[w]here the money at?” 
Although Gibson stated that he could not hear the victim’s reply, 
Gibson next observed Ishmail punch the victim in the face.

Gibson stated that after Ishmail punched the victim, the 
victim rah- around the comer and Ishmail and [Petitioner] pursued 
him. Gibson stated that he next saw [Petitioner] pull out a gun and 
begin shooting in the victim’s direction. Fearing he would be shot, 
Gibson turned around and headed back to the bar. According to 
Gibson, he later returned and found the victim on the ground gasping 
for air.

Commonwealth witness Jimmy Crawford (“Crawford”), 
testified that on the night in question, he had been standing outside 
when he saw the victim walking up the street. As the victim 
quickened his pace, Crawford saw somebody else run around the 
comer and start shooting at the victim. According to Crawford, the 
victim fell to the ground and the gunman walked over to the victim, 

-• shot him three or four-more times, and then walked around the 
comer.

Investigating the crime scene, William Costello, of the 
Delaware County Criminal Investigation Division, located eight 
spent shell casings and two projectiles. Mr. Costello testified that 
some of the shell casings were found seven to ten feet from the 
victim’s body. The parties also stipulated that in addition to the shell 
casings and projectiles, the. police, recovered a nine-millimeter 
handgun and a .357 handgun from a car on the 200 block of Pusey 
Street. The jury subsequently heard testimony from ballistics 
experts that the projectile and eight shell casings were all fired from

2
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the nine-millimeter handgun.

Another Commonwealth Witness, ' Darrell Roberts 
(“Roberts”), provided a written statement to the police that indicated 
he heard fifteen gunshots on the night of the incident. He also 
previously identified Ishmail and [Petitioner] from photographic 
arrays. Notwithstanding this written statement, at trial, Mr. Roberts 
declared that he knew nothing about the incident. He also testified 
that he did not know either of the two defendants, though he had 
previously included the nicknames of each defendant in his written 
statement.

The jury also heard the testimony from Steven Cooper 
(“Cooper”), who at one time shared a jail cell with [Petitioner]. Mr. 
Cooper testified that [Petitioner] admitted he killed the victim 
because the victim “owe his man some money.” Another 
Commonwealth witness, Michael Lane (“Lane”), who identified 
himself as [Petitioner’s] first cousin, also testified that (Petitioner] 
told him he killed the victim because “he owe his man money.”

Commonwealth v. Armstrong, No. 2427 EDA 2012, 2013 WL 11257229, at *1-2 (Pa. Super. Ct.

July 25, 2013).

Petitioner was arrested and charged with first-degree murder and related firearms

offenses. (Crim. Docket at 3-6). Of relevance to the instant Petition, on September 23, 2011,

Gibson testified at a preliminary hearing about what he observed before and after the shooting on

May 22, 2007. (N.T., Prelim. Hr’g, 9/23/11, at 22-25). Petitioner’s counsel cross-examined

Gibson on various topics, such as his recollections and observations from the incident, his past

criminal history, and the fact that he only came forward to police with information four years

after the incident, when he was arrested on unrelated charges. {Id. at 51). Gibson was murdered

approximately two months before Petitioner’s trial; thus, the Commonwealth filed a Motion to 

Admit Former Testimony requesting the Court permit the introduction of Gibson’s preliminary

hearing testimony. Armstrong, 2013 WL 11257229, at *2. The trial court held a hearing and 

subsequently granted the motion. Id. At trial, the Commonwealth played an audiotape recording

3
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of Gibson’s preliminary hearing testimony and provided jurors with a transcript to follow while

the recording played. Id.

Petitioner timely appealed to the Superior Court, raising three issues. Armstrong, 2013

WL 11257229. He argued the trial court erred in granting the Commonwealth’s Motion in

Limine to admit Gibson’s recorded preliminary hearing testimony, and also challenged the

sufficiency and weight of the evidence. Id. at *2 (quoting Appellant’s Brief, at 6). On July 25,

2013, the Superior Court affirmed Petitioner’s judgment of sentence. Id. at *7.

The Superior Court first explained that the trial court did not err in allowing the •

Commonwealth to introduce Gibson’s prior recorded testimony. Id. at *2-6. The Superior Court

explained that prior recorded testimony from a preliminary hearing is admissible when the

testimony satisfies an exception to the hearsay rules, and the defendant’s constitutional right to 

confront witnesses is not violated. • Id. at *2. This requires the witness be unavailable, and that

the defendant had a prior opportunity for full and fair cross-examination. Id. at *2 (citing

Commonwealth v. Rizzo, 726 A.2d 378, 380 n.2 (Pa. 1999); Crawford v. Washington, 541 U.S.

36 (2004)), » •* 1.

Petitioner argued the trial court erred ‘“[bjecause there was not a full and fair opportunity

to cross-examine [Gibson].’ at the .preliminary hearing.” Id. at *2 (quoting Appellant’s Brief at.

8). The Superior Court disagreed,-reasoning that Petitioner’s counsel cross-examined Gibson at

the preliminary hearing, including on his recollections and observations from the night of the

incident, his prior criminal, history, and that he only came forth withinformation four years after

the incident when he was arrested on unrelated charges. Armstrong, 2013 WL 11257229, at *4-

5.

4
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The Superior Court also denied Petitioner’s sufficiency and weight of the evidence

challenges, and affirmed his judgment of sentence.

On August 4, 2014, Petitioner filed a pro se petition pursuant to Pennsylvania’s Post-

Conviction Relief Act (“PCRA”), 42 Pa.C.S. §§ 9541, et seq. (Crim. Docket at 13). Counsel

was appointed, and filed an Amended PCRA Petition. (Id. at 14-15). On February 10, 2016, the

PCRA Court issued its Rule 907 Notice of Intent to Dismiss. (Id. at 15). After several

extensions, new counsel appeared on Petitioner’s behalf and filed a Second and Third Amended

PCRA Petition raising new claims. (Id. at 16-19). The PCRA Court ultimately dismissed the

Petition. (Id. at 19-20). ‘

Petitioner appealed to the Superior Court. Commonwealth v. Armstrong, No, 1337 EDA

2017, 2018 WL 2438317 (Pa. Super. Ct. May 31, 2018). He raised three ineffective assistance of

counsel claims, contending counsel was ineffective for (1) failing to object to the admission of ' 

Gibson’s preliminary hearing testimony, (2) failing to obtain an alibi witness, and (3) failing to

object to the trial court allowing the jury to review the transcript of Gibson’s testimony. Id. at *5

(quoting Appellant’s Brief at 4). The Superior Court concluded Petitioner’s first claim was

waived for failing to include it in his Rule 1925(b) Statement of Errors Complained on Appeal.

Id. at *6-8.

The Superior Court next concluded Petitioner’s counsel was not ineffective for failing to

call a witness, Brian Tucker, at trial. Id. at *8. Tucker provided a handwritten statement that

inculpated Petitioner’s co-defendant, Ishmail, but did not mention Petitioner. Id. The Superior

Court concluded counsel was not ineffective, reasoning that:

Tucker’s handwritten statement, dated August 27, 2016, was 
attached to [Petitioner’s] third amended PCRA petition. Assuming 
Tucker’s testimony is credible, it establishes only that [Petitioner’s] 
co-defendant was present at the scene of the murder, that shots were

5
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fired, and that the co-defendant had a firearm. The statement does 
not mention [Petitioner], let alone preclude the possibility that 
[Petitioner] was present at the scene. Additionally, the statement 
did not allege that the witness was available and willing to testify at 
trial, nor did [Petitioner] assert that counsel knew of, or should have, 
known of Tucker’s existence. Because [Petitioner] has failed to 
demonstrate prejudice, his claim is without merit.

Id. at *8.

The Superior Court lastly denied Petitioner’s claim that counsel was ineffective for 

failing to object to the jury reviewing a transcript during deliberations. Id. The jury requested 

the transcript of Gibson’s preliminary hearing testimony that they had previously read when the 

audio recording was played, as well as a hand-drawn map of the murder scene and Darryl 

Roberts’ witness statement. Id. at *9. The trial court permitted the transcript and map, and 

denied the request for Roberts’ witness statement. Id. Petitioner argued his counsel was ; 

ineffective for failing to object to the transcript being allowed. Id. The Superior Court denied 

this claim, reasoning that even if the request had been denied, it was not reasonably probable that 

the outcome would have differed. Id. at *9-10. The court explained that the jury viewed and 

considered the transcript in court, so any prejudice resulting from a second viewing during 

deliberations was, minimal. Id., at *9. The court further reasoned that Gibson’s testimony—that

he saw Ishmail punch the victim, observed Ishmail and Petitioner chase the victim, saw ■__ ■

Petitioner raise and fire a gun—was corroborated by-the-testimony of Roberts, Cooper, and Lane. 

Id. at *10. .Accordingly, because the jury already read the transcript and the other evidence of 

guilt, the court concluded Petitioner was not prejudiced by his counsel’s failure to object.. Id.

On November 4, 2019, Petitioner filed a pro se Petition for Writ of Habeas Corpus, 

raising the following three claims for relief (recited verbatim):

I. Should the Petitioner be granted habeas corpus relief, as the 
Commonwealth violated his right to confront witnesses

6
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against him in violation of the Sixth Amendment to the 
United States Constitution and clearly established federal 
precedent?

Was trial counsel ineffective for failing to object to the trial 
court permitting the preliminary hearing transcript of the 
testimony of Mr. Gibson to be taken by the jury into the 
deliberation room in violation of Rule 646(B)?

n.

Did the state courts commit error when they held that 
counsel was not ineffective for failing to locate, interview . 
and call as a witness Brian Tucker at trial and subsequent 

■ PCRA hearings?

in.

(Hab. Pet., ECF No. 1, at pp. 79, 91, 99).2

The Honorable Berle M. Schiller referred this matter to me for a Report and

Recommendation. (Order, BCF No. 3). On May 4, 2020, the Commonwealth filed its Response, 

(Resp., ECF No. 13). Petitioner filed his Reply on February 3, 2021. (Reply, ECF No.-28). •

H. LEGAL STANDARDS

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) increased the • 

deference federal courts must give to the factual findings and legal determinations of the state 

courts. Woodford v. Viscotti, 537 U.S. 19, 24 (2002); 1Verts v. Vaughn, 228 F.3d 196, 178 (3d - 

Cir. 2000). Pursuant to 28 U.S.C. § 2254(d), as amended by AEDPA, a petition for habeas - 

corpus may be granted only if: (1) the state court’s adjudication of the claim resulted in a 

decision contrary to, or involved an unreasonably application of, “clearly established Federal • 

law, as determined by the Supreme Court of the United States;” or (2) the adjudication resulted 

in a decision that was “based on an unreasonable determination of the facts in light of the

2 Petitioner submitted a Memorandum of Law along with his standard form 2254 habeas 
petition; thus, I will cite to his petition using the pagination on the Court’s electronic case filing 
system. (ECF No. 1, atpp. 1-720).

7
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evidence presented in the State court proceeding.”. 28 U.S.C. § 2254(d)(l)-(2). Factual issues

determined by a state court are presumed to be correct, and the petitioner bears the burden of

rebutting this presumption by clear and convincing evidence. Werts, 228 F.3d at 196 (citing 28

U.S.C. §, 2254(e)(1)).. .

The Supreme Court has explained that, “[ujnder the ‘contrary to’ clause, a federal habeas

court may grant the writ if the state court arrives at a conclusion opposite to that reached by [the

Supreme] Court on a question of law or if the state court decides a case differently than [the

Supreme] Court has on a set of materially indistinguishable facts.” Williams v. Taylor, 529 U.S.

362, 412-13 (2000); see also Hameen v. State of Delaware, 212 F.3d 226, 235 (3d Cir. 2000).

“Under the ‘unreasonable application’ clause, a federal habeas court may grant the writ if the

state court identifies the correct legal principle form [the Supreme] Court’s decisions but -

unreasonably applies that principle to the facts of the prisoner’s case.” Williams, 529 U.S. at

413. The “unreasonable application” inquiry requires the habeas court to “ask whether the state

court’s application of clearly established federal law was objectively unreasonable.” Hameen, 

212-F.3d at 235 (citing Williams, 529 U.S. at 388-89). “In further delineating the ‘unreasonable .. 

application’ component, the Supreme Court stressed that an unreasonable application of federal

law is differenTfrom an incorrect application of such law and that a federal habeas court may.not 

grant relief unless that court determines that a state court’s incorrect or erroneous application of 

clearly established federal law was also unreasonable.” Werts, 228 F.3d at 196, (citation

omitted).

HI. DISCUSSION

Petitioner asserts three claims for habeas relief. (Hab. Pet., ECF No. 1, at pp. 79, 91, 99)..

8
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He first alleges his Confrontation Clause rights were violated by the admission of Craig Gibson’s 

preliminary hearing testimony. (Id. at 79-91). He next contends his trial counsel was ineffective 

for failing to object to the trial court permitting the jury to review evidence during deliberations. 

(Id. at 91-99). He lastly argues his counsel was ineffective for failing to locate, interview, and - 

call a witness, Brian Tucker, at trial. (Id. at 99-107). The Commonwealth responds that the

petition should be denied because the Pennsylvania Courts reasonably rejected Petitioner’s

claims. (Resp., ECF No. 13, at 14-21).

I will address Petitioner’s claims in turn. For the following reasons, I conclude that the

Pennsylvania Courts-reasonably denied Petitioner’s claims. 28 U.S.C. § 2254(d)(l)-(2). -

Therefore, I respectfully recommend the petition be denied.

Ground One: Confrontation ClauseA.

Petitioner first argues that his rights under the Sixth Amendment’s Confrontation Clause 

were violated when the trial’court permitted the admission of Craig Gibson’s preliminary hearing 

testimony. (Hab. Pet., ECF No. 1, at 79-90). Gibson^witnessed the shooting and testified at the 

preliminary hearing that he observed Petitioner and his co-defendant chase the victim, and saw 

Petitioner raise and fire a weapon. (N.T., 9/23/11, at 22-25). Petitioner’s counsel, and his co- ■ 

defendant’s counsel, cross-examined Gibson at the preliminary hearing: Counsel elicited from 

Gibson the fact that he did not go to the police with information until four years after the

incident, and that in his first statement, Gibson had said that both Petitioner andTshmail were ' -

shooting at the victim. (N.T. 9/23/11, 51, 56-57). On cross-examination, Gibson admitted that

some of his first statement was not true. Id. at 56-57. Gibson was murdered approximately two

months before Petitioner’s trial, so the trial court allowed his preliminary hearing testimony to be

admitted in the form of an audiotape recording and a transcript for the jury to follow while the

9
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recording played. Armstrong, 2013 WL. 11257229, at *2. Petitioner claims that the admission of

Gibson’s preliminary hearing testimony violated his rights under the Confrontation Clause.

The Superior Court denied this claim, concluding that Petitioner’s Confrontation Clause 

rights were not violated. /J., at *2-5. The court reasoned that Gibson’s preliminary hearing

testimony was properly admitted because it satisfied the requirements under the Confrontation

Clause. Id. The court first found that Gibson was unavailable to testify at trial because he was

deceased. Second, the court found that Petitioner “had a prior opportunity for cross-

examination” during the preliminary hearing, at which both his counsel and his co-defendant’s

counsel cross-examined Gibson. Accordingly, the Superior Court denied this claim because

Petitioner’s Confrontation Clause rights were not violated. Id.

The Confrontation Clause prevents the “admission of testimonial statements of a witness

who did not appear at trial unless he was unavailable to testify, and the defendant had a prior

opportunity for cross-examination.” Davis v. Washington, 547 U.S. 813, 821 (2006) (quoting

Crawford v. Washington, 541 U.S. 36, 53-54 (2004)). Here, the Superior Court’s decision to

reject Petitioner’s Confrontation Clause claim was not contrary to or an unreasonable application

of federal law. Since Gibson died before trial, he was clearly unavailable to testify, thus

satisfying the first requirement. Additionally, Petitioner had sufficient opportunity to cross-

examine Gibson at the preliminary hearing. On cross-examination, counsel elicited from Gibson

that he had not told the truth to police, and that he had waited four years to provide them with

any further information. Indeed, Petitioner’s counsel emphasized these facts in her closing

argument to assert that Gibson’s testimony lacked credibility. Therefore, the Superior Court was

not unreasonable in finding that Petitioner had sufficient opportunity to cross-examine Gibson at 

the preliminary hearing, and that his Confrontation Clause rights were not violated.

10
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Accordingly, I recommend that relief on this claim be denied.

B. Grounds Two and Three: Ineffective Assistance of Counsel

In Grounds Two and Three, Petitioner alleges his trial counsel was ineffective. (Hab.

Pet., ECF No. 1, at 91-107). He first contends counsel was ineffective for failing to object to the 

trial court permitting the jury to review Gibson’s preliminary hearing testimony during 

deliberations. {Id. at 91-99). He next asserts counsel was ineffective for failing to locate, 

interview, and call a witness during trial. {Id. at 99-107).

Claims for ineffective assistance of counsel are governed by Strickland v. Washington,

466 U.S. 668 (1984). In Strickland, the United States Supreme Court established the following

two-pronged test to analyze ineffectiveness claims:

First, the defendant must show that counsel’s performance was 
deficient. This requires showing that counsel made errors so serious 
that counsel was not functioning as the “counsel” guaranteed the 
defendant by the Sixth Amendment. Second, the defendant must 
show that the deficient performance prejudiced the defense. This 
requires showing that counsel’s errors were so serious as to deprive 
the defendant of a fair trial, a trial whose result is reliable.

466 U.S. at 687.

It is well settled that Strickland is “clearly established Federal law, as determined by the 

Supreme Court of the United £tates.” Williams, 529 U.S. at 391. Petitioner is entitled to relief if 

the Superior Court’s rejection of his claims was: (1) “contrary to, or involved an unreasonable 

application of,” Strickland’, or (2) “based on an unreasonable determination of the facts in light of 

the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(l)-(2).

Here, the Superior Court addressed Petitioner’s claims using Pennsylvania’s three­

pronged ineffectiveness test. Armstrong, 2018 WL 2438317, at *7-10. This test requires 

Petitioner to establish that “(1) the underlying claim is of arguable merit; (2) that counsel’s

11
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performance lacked a reasonable basis; and (3) that the ineffectiveness of counsel caused the 

appellant prejudice.” Id. at *7 (citing Commonwealth v. Washington, 927 A.2d 586, 594 (Pa. 

2007)). The Third Circuit has found that the Pennsylvania ineffectiveness test is not contrary to 

the Strickland standard. See Werts, 228 F.3d at 204. Because the Superior Court did not apply

law contrary to Strickland, Petitioner is entitled to relief only if he can demonstrate that its ■ 

adjudication involved an unreasonable application of Strickland or was based on an unreasonable 

determination of the facts in light of the evidence. 28 U.S.C. § 2254(d)(l)-(2). I will address 

Petitioner’s claims in turn. For the following reasons, I conclude the Superior Court reasonably 

rejected these claims. Therefore, I respectfully recommend that relief be denied.

1. Failure to Object to Evidence that Jury Reviewed During 
Deliberations

In Petitioner’s first ineffectiveness claim, he argues his counsel was ineffective for failing 

to object to the trial court permitting the jury to review certain evidence during deliberations. 

(Hab. Pet., ECF No. 1, at 91-99). At Petitioner’s trial, the court introduced Gibson’s preliminary 

hearing testimony by playing an audiotape recording and furnishing the jury with a transcript to 

follow along. Armstrong, 2013 WL 11257229, at *2. During deliberations, the jury requested 

the transcript of Gibson’s testimony to review it. Armstrong, 2018 WL 2438317, at *9. The trial 

court granted the request. Id. Petitioner now argues that trial counsel was ineffective for failing 

to object to the jury’s review of Gibson’s testimony.

The Pennsylvania Superior Court found this claim to be meritless. Armstrong, 2018 WL 

2438317, at *9-10. The court explained that “[t]he determination of whether a trial exhibit 

should be permitted to go out with the jury during deliberations ‘is within the discretion of the 

trial judge, and such decision will not be overturned absent an abuse of discretion.’” Id. at *9 

(quoting Com. v. Parker, 104 A.3d 17, 25 (Pa. Super. 2014)). The court found that Petitioner

12
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was not prejudiced by counsel’s failure to object, because although Gibson’s testimony was

significant, it Was corroborated by three other witnesses. Id. at *10. v

The Superior Court reasonably rejected Petitioner’s claim. The jury had already heard 

Gibson’s testimony by listening to the audiotape recording and following along with the written 

transcript. Further, as the Superior Court explained, Gibson’s testimony was corroborated by the 

testimony of Roberts, Cooper, and Lane. The jury was instructed to consider all the evidence 

and testimony presented at trial, and it is presumed that the jury followed instructions. See Govt, 

of Virgin Islands v. Mills, 821 F.3d 448, 463 (3d Cir. 2016). Because of this, Petitioner has not ’ 

shown that the result of his trial would have been different had the jury’s request for the. .

transcript been denied. Therefore, Petitioner has not shown that counsel’s failure to object

prejudiced him.

Accordingly, I recommend that relief on this ground be denied.

Failure to Locate, Interview, and Call Witness2.

Petitioner lastly argues counsel was ineffective for failing to locate, interview, and call a 

witness, Brian Tucker. (Hab. Pet., ECF No. 1, at 99-107). Tucker’s handwritten statement was

dated August 27, 2016, and attached to Petitioner’s third amended PCRA Petition. In his

statement, Tucker stated:

I Brian Tucker was present at the 5th Street Bar the night of 
May 22, 2007. Faleef came in the bar and Apple said something to 
Faleef and that’s when Apple swung a punch at Falleef but miss 
[sic], Faleef ran out the bar and Apple chased after him. I went 
outside to see what was going on. But I didn’t see Apple or Faleef, 
so I looked around the comer on Concord Ave and saw Apple 
chasing Faleef towards the church on Concord Ave and Patterson 
Street with a gun out. Once they both was on Patterson Street I heard 
several gunshots. I ducked down because I didn’t know if the 
gunshots was coming from Patterson Street where Apple just chase 
[sic] Faleef at or from somewhere else. When the gunshots stop, I 
got up from the ground to go home which was 308 Concord Ave.

13
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Then I seen Apple running down Barclay Street towards 5th Street 
tucking a gun in his waistband. I later found out that Faleef got shot 

• a few times and die [sic]. . .

(Hab. Pet., ECF No. 1, Ex. 4, at 705). The name “Faleef5 refers to the victim, and the name

“Apple55 refers to Petitioner’s co-defendant, Ishmail. Id. at 455.

The Superior Court concluded that Petitioner’s trial counsel was not ineffective for

failing to call Tucker. The court explained that “[w]hen raising a claim of ineffectiveness for

failure to call a potential witness, a petitioner satisfies the performance and prejudice

requirements of the Strickland test by establishing that: (1) the witness existed; (2) the witness

was available to testify for the defense; (3) counsel knew of, or should have known of, the

existence of the witness; (4) the witness was willing to testify for the defense; and (5) the

absence of the testimony of the witness was so prejudicial as to have denied the defendant a fair

trial.” Armstrong, 2018 WL 2438317, at *8 (quoting Commonwealth v. Sneed,45 A.3d 1096,

1108-09 (Pa. 2012)). The Superior Court found that Tucker’s statement established only that

Petitioner’s co-defendant was present at the scene of the murder, and did not mention Petitioner,

let alone preclude the possibility that he was present at the scene. Id. The court also found that

Petitioner did not demonstrate that Tucker would have been available and willing to testify at

trial, or that counsel knew or should have known of Tucker’s existence. Id. Based on these

findings, the Superior Court concluded that Petitioner’s ineffective assistance of counsel claim

was without merit. Id.

The Superior Court’s decision was not contrary to or an unreasonable application of

clearly established federal law. As the court noted, Tucker’s statement does not establish

14
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whether Tucker was available or willing to testify at trial.3 Further, because Tucker’s statement 

does not mention Petitioner, it does not exculpate him from involvement in the shooting. Tucker 

does not say whether Petitioner was or was not present during the shooting; therefore, his 

statement does not contradict the testimony of the other witnesses placing Petitioner at the 

Because of this, the absence of Tucker’s testimony was not so prejudicial as to deprive Petitioner 

of a fair trial. Thus, Strickland is not satisfied, and this claim fails on the merits.

Accordingly, I recommend that relief on this basis be denied.

scene.

IV. CONCLUSION

For the foregoing reasons, I respectfully recommend the petition be denied. The Superior 

Court reasonably denied Petitioner’s three ineffectiveness claims. 28 U.S.C. § 2254(d)(l)-(2). 

Therefore, I respectfully make the following:

3 Petitioner also briefly argues that PCRA counsel was ineffective for failing to verify 
that Tucker would have been available to testify at trial. (Hab. Pet., ECF No. 1, at 101s). 
However, claims of PCRA counsel ineffectiveness are not cognizable on federal habeas review. 
See 28 U.S.C. § 2254(i) (“The ineffectiveness or incompetence of counsel during Federal or 
State collateral post-conviction proceedings shall not be a ground for relief in a proceeding 
arising under section 2254.”); Burton v. Glunt, No. 07-1359, 2013 WL 6500621, at *46 (ED Pa 
Dec. 11,2013).

15
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RECOMMENDATION

AND NOW this 23RD day of March, 2021,1 respectfully RECOMMEND that the 

petition for writ of habeas corpus be DENIED without an evidentiary hearing and without the 

issuance of a certificate of appealability.

Petitioner may file objections to this Report and Recommendation. See Local Civ. Rule 

72.1. Failure to file timely objections may constitute a waiver of any appellate rights.

BY THE COURT:

/s/ Lvnne A. Sitarski_____
LYNNE A. SITARSKI 
United States Magistrate Judge

16
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No. 21-2811
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GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
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The petition for rehearing filed by appellant in the above-entitled case having been 

submitted to the judges who participated in the decision of this Court and to all the other 

available circuit judges of the circuit in regular active service, and no judge who 

concurred in the decision having asked for rehearing, and a majority of the judges of the 

circuit in regular service not having voted for rehearing, the petition for rehearing by the 

panel and the Court en banc, is denied.

BY THE COURT,

s/ Theodore A. McKee
Circuit Judge
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Lmr/cc: James Armstrong 
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37

IN THE SUPERIOR COURT OF 
PENNSYLVANIA

COMMONWEALTH OF 
PENNSYLVANIA

V.

JAMES EDWARD ARMSTRONG
No. 1337 EDA 2017

Appellant

Appeal from the PCRA Order March 22, 2017 
In the Court of Common Pleas of Delaware County Criminal Division at 

No(s): CP-23-CR-0005475-2011

BOWES, J., NICHOLS, J., and RANSOM, J.*

MEMORANDUM BY NICHOLS, J.:

Appellant James Edward Armstrong appeals from the order dismissing

his timely first petition filed pursuant to the Post Conviction Relief Act (PCRA), 

42 Pa.C.S. §§ 9541-9546. Appellant claims that the PCRA court erred by (1) 

concluding that the issues raised in his second amended petition, which was 

filed without leave of court, were waived; and (2) denying his ineffective 

assistance of counsel claims without a hearing. We affirm.

BEFORE:

FILED MAY 31, 2018

We previously set forth the facts of this case as follows:

On May 22, 2007, at approximately 11:53 p.m., police responded 
to a report of a shooting at Patterson and Barclay Streets in 
Chester, Pennsylvania. Upon arriving, the officers discovered an 
individual, later identified as Eric Caldwell ("the victim"), who was 
found lying on the ground with gunshot wounds to his back.

* Retired Senior Judge assigned to the Superior Court.
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Witnesses placed [Appellant] and his co-defendant, Rashad 
Ishmail ("Ishmail") at times inside and outside an establishment 
known as the "5 Street Bar" on the date of the murder. Further 
testimony indicated that the two defendants were initially inside 
the bar, and then stepped outside the bar at the same time the 
victim drove his vehicle in front of the bar. Craig Gibson 
("Gibson") indicated that after seeing both defendants inside the 
bar, he stepped outside the bar and then saw the victim pull up in 
a car.W According to Gibson, the victim greeted him but their 
conversation was interrupted when Ishmail, who had exited the 
bar with Appellant, began to argue with the victim, asking him 
"[w]here the. money at?" N.T. (Preliminary Hearing), 9/23/11, at 
22. Although Gibson stated that he could not hear the victim's 
reply, Gibson next observed Ishmail punch the victim in the face.

Gibson stated that after Ishmail punched the victim, the victim 
ran around the corner and Ishmail and Appellant pursued him. 
Gibson stated that he next saw Appellant pull out a gun and 
beg[i]n shooting in the victim's direction. Fearing he would be 
shot, Gibson turned around and headed back to the bar. According 
to Gibson, he later returned and found the victim on the ground 
gasping for air.

Commonwealth witness Jimmy Crawford ("Crawford") testified 
that on the night in question, he had been standing outside when 
he saw the victim walking up the street. As the victim quickened 
his pace, Crawford saw somebody else run around the corner and 
start shooting at the victim. According to Crawford, the victim fell 
to the ground and the gunman walked over to the victim, shot him 
three or four more times, and then walked around the corner.

Investigating the crime scene, William Costello, of the Delaware 
County Criminal Investigation Division, located eight spent shell 
casings and two projectiles. Mr. Costello testified that some of 
the shell casings were found seven to ten feet from the victim's 
body. The parties also stipulated that in addition to the shell 
casings and projectiles, the police recovered a nine-millimeter 
handgun and a .357 handgun from a car on the 200 block of Pusey

1 Gibson testified at the preliminary hearing, but was killed prior to trial. An 
audio recording of Gibson's preliminary hearing testimony was played for the 
jury at trial and copies of the testimony were distributed to the jurors so they 
could follow along. During deliberations, the jury requested and was given a 
copy of the transcript that they reviewed during trial.

- 2 -
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The jury subsequently heard testimony from ballisticStreet.
experts that the projectile and eight shell casings were all fired 
from the nine-millimeter handgun.

Another Commonwealth witness, Darrell Roberts ("Roberts"), 
provided a written statement to the police that indicated he heard 
fifteen gunshots on the night of the incident. He also previously 
identified Ishmail and Appellant from photographic arrays. 
Notwithstanding this written statement, at trial, Mr. Roberts 
declared that he knew nothing about the incident, 
testified that [he] did not know either of the two defendants, 
though he had previously included the nicknames of each 
defendant in his written statement.

The jury also heard the testimony from Steven Cooper ("Cooper"), 
who at one time shared a jail cell with Appellant. Mr. Cooper 
testified that Appellant admitted that he killed the victim because 
the victim "owe his man some money." N.T., 3/6/12, at 96. 
Another Commonwealth witness, Michael Lane ("Lane"), who 
identified himself as Appellant's first cousin, also testified that 
Appellant told him he killed the victim because "he owe his man 
money." N.T., 3/7/12, at 9; see Trial Court Opinion, 10/25/12, 
at 1-5.

After their arrest, Appellant and Ishmail were tried before a jury 
in March 2012. Appellant was found guilty of first-degree murder 
and the firearms violation. Ishmail was acquitted on all charges. 
On May 17, 2012, the trial court sentenced Appellant to life 
imprisonment for the murder conviction and a consecutive three 
and one-half to seven years for the firearms violation.

He also

Commonwealth v. Armstrong, No. 2427 EDA 2012 at 1-2 (Pa. Super, filed

July 25, 2013) (unpublished mem.).

Following his conviction, Appellant filed a direct appeal. This Court 

affirmed Appellant's judgment of sentence on July 23, 2013. Id. On March 

5, 2014, the Pennsylvania Supreme Court denied Appellant's petition for 

allowance of appeal. See Commonwealth v. Armstrong, 87 A.3d 317 (Pa.

2014) (table).

- 3 -



1ONOtflSWHY sawvr -*03 Sfr 30 a 6d szsszzz

• .. J-S02025-18

On August 4, 2014, Appellant filed a timely pro se PCRA petition. Henry 

DiBenedetto-Forrest, Esq. (Attorney DiBenedetto-Forrest) was appointed to 

represent Appellant and filed an amended petition on Appellant's behalf on

On February 10, 2016, the PCRA court filed aSeptember 9, 2015.2 

Pa.R.Crim.P. 907 notice of intent to dismiss the first amended petition without

a hearing.

The PCRA court subsequently granted several extensions for Appellant 

to file a 907 response.3 On March 28, 2016, Appellant moved to waive his 

right to counsel. After holding a Grazier4 hearing on June 16, 2016, the PCRA 

court accepted Appellant's waiver of counsel and removed Attorney 

DiBenedetto-Forrest from the case. Thereafter, the PCRA court granted 

another extension for Appellant to file a 907 response by September 1, 2016.

On July 21, 2016, Michael J. Malloy, Esq. (Attorney Malloy) entered his 

appearance.5 At that time, Attorney Malloy sent a letter to the PCRA court

2 In the first amended petition, Appellant alleged that trial counsel was 
ineffective for failing to object to the jury's review of Craig Gibson's 
preliminary hearing transcript. First Amended Petition, 9/9/15, at 3 
(unpaginated). Additionally, Appellant asserted that trial counsel was 
ineffective for failing to object to the trial court's instruction that the jury 
should consider and weigh Gibson's preliminary hearing testimony as if the 
testimony had been presented by a live witness. Id. at 4.

3 Appellant filed these requests for extensions pro se.

4 Commonwealth v. Grazier, 713 A.2d 81 (Pa. 1988).

5 Attorney Malloy appears to have been privately retained by Appellant. We 
note that Attorney Malloy represented Appellant at the preliminary hearing in

- 4 -
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requesting an additional thirty days "to file an amended PCRA petition, if 

necessary." Letter, 7/26/16.

On August 3, 2016, a back-up judge6 issued an order granting a thirty- 

day extension. Order, 8/3/16. However, on August 16, 2016, the PCRA court 

issued an amended order stating that "counsel shall file a response to the 

Notice of Intent to Dismiss filed on February 10, 2016 no later than August 

30, 2016." Order, 8/16/16.

On August 31, 2016, Attorney Malloy filed a second amended petition 

which raised new claims,7 but did not respond to the PCRA court's 907 notice

the instant case, but did not represent him at trial. As discussed below, 
Attorney Malloy raised several issues, some of which pertain to a preliminary 
hearing witness and trial counsel's various failures with respect to 
investigating the witness's criminal history.

6 The record indicates that the original extension was granted by a back-up 
judge (the Honorable John P. Capuzzi), rather than the Honorable James P. 
Bradley, who had otherwise presided over the trial and PCRA proceedings in 
this matter.

7 In his second amended petition, Appellant raised three new claims of 
ineffective assistance of counsel. First, Appellant alleged that trial counsel 
was ineffective for failing to investigate Gibson's full criminal history and 
discovering a purported cooperation agreement between Gibson and the 
Commonwealth. According to Appellant, had counsel discovered the alleged 
cooperation agreement the Commonwealth would have been precluded from 
admitting Gibson's preliminary hearing testimony at trial. Second Amended 
Petition, 8/31/16, at 2-3. Second, Appellant asserted that trial counsel was 
ineffective for failing to present an enhanced video from the 5 Street Bar, 
which, Appellant alleged, would contradict testimony that Appellant was inside 
the bar. Id. Third, Appellant claimed that trial counsel was ineffective for 
failing to investigate or locate witnesses from the bar to contradict the 
testimony that Appellant was inside the bar. Id.

- 5 -
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of intent to dismiss the first amended petition. On October 26, 2016, Attorney

8Malloy filed a third amended petition.

On January 18, 2017, the Commonwealth filed an objection to 

Appellant's new pleadings. The Commonwealth stated that because Appellant 

did not seek leave of court prior to filing his second and third amended 

petitions, those petitions were untimely filed and the claims raised therein

were waived.

On January 25, 2017, Appellant filed a motion to accept the third

amended petition nunc pro tunc, but did not refer to the second amended 

petition objected to by the Commonwealth. The PCRA court granted 

Appellant's motion.

On February 14, 2017, the PCRA court issued a "notice of intent to 

dismiss petitioner's second and third amended PCRA petitions without a 

hearing." Order, 2/14/17. The PCRA court, in relevant part, concluded that

Appellant's second amended petition was filed without leave of court and the 

claims therein were therefore waived. See id. (stating "[Appellant] has been 

granted leave, nunc pro tunc, to file the third amended petition and therefore

8 Appellant's third amended petition alleged, inter alia, that PCRA counsel 
recently located a new witness, Brian Tucker, who would have testified that 
Appellant was not present at the scene of the homicide. Third Amended 
Petition, 10/26/16, at 2. Appellant, in his third amended petition, Appellant 
averred that he filed his second amended petition pursuant to a prior court 
order and incorporated portions of the seconded amended petition by 
reference. Id. at 1-2. Appellant also attached a copy of his second amended 
PCRA petition to his third amended petition.

- 6 -
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this claim may be considered by the court. However, the additional claims 

raised for the first time in the 'Amended Petition for Post-Conviction Collateral

Relief' filed on August 31, 2016 [/.e., the second amended petition] have been 

waived.") Nevertheless, the court found all claims raised by Appellant were

meritless.

Appellant filed a response on March 6, 2017, alleging, inter alia, that he 

timely filed his second amended petition at the discretion of the PCRA court. 

According to Appellant, the PCRA court orally granted an extension for counsel 

to file the second amended petition. Appellant did not address the PCRA 

court's August 16, 2016 order directing that an extension of time was granted 

for the purposes of filing a response to the court's initial February 10, 2016 

Rule 907 notice of its intent to dismiss Appellant's first amended petition. On 

March 22, 2017, the PCRA court dismissed Appellant's PCRA petitions.

On March 30, 2017, Attorney Malloy filed a motion to withdraw. After 

Attorney Malloy filed a timely notice of appeal on Appellant's behalf on April 

18, 2017, the PCRA court granted his motion to withdraw.

On April 28, 2017, the PCRA court appointed present counsel, Stephen 

Dean Molineux, Esq., to represent Appellant. Present counsel filed a Rule 

1925(b) statement asserting the following errors complained of on appeal, 

which we have reordered for discussion:

1. Whether the PCRA [cjourt erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the [c]ourt 
erroneously did not consider that Brian Tucker was available at 
the time of trial and would have testified that [Appellant] was 
not present at the scene of the homicide on May 22, 2007[.]

- 7 -
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2. Whether the PCRA [c]ourt erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the [c]ourt 
erroneously determined that [Appellant] was not prejudiced by 
trial counsel's ineffectiveness when trial counsel failed to object 
when the trial court allowed the jury to review the transcript of 
Craig Gibson's testimony[.]

3. Whether the PCRA [c]ourt erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the [c]ourt 
erroneously determined that [Appellant's] claim that trial 
counsel was ineffective for failing to object to the admission of 
Craig Gibson's preliminary hearing testimony where trial 
counsel did not properly investigate Craig Gibson's criminal 
history prior to his testimony at the preliminary hearing[.]

4. Whether the PCRA [c]ourt erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the [c]ourt 
erroneously determined that all claims raised in [Appellant's 
second9] amended petition were waivedf.]

Pa.R.A.P. 1925(b) Statement, 5/24/17, at 1.

The PCRA court filed a responsive opinion. The court concluded that

Appellant's first two issues regarding Brian Tucker and the jury's review of the 

transcript of Gibson's preliminary hearing testimony did not warrant relief. 

PCRA Ct. Op. at 14-17.

With respect to Appellant's issue that trial counsel failed to investigate 

Gibson's criminal history before the preliminary hearing, the court concluded 

that claim was not preserved in any of Appellant's amended petitions. Id. at 

18; see supra note 7 (indicating that Appellant raised a claim that trial counsel

9 Appellant asserted that the PCRA court erred in dismissing Appellant's "third 
amended petition." Pa.R.A.P. 1925(b) Statement at 1. However, it is 
apparent that the court permitted Appellant to proceed with the claim listed 
in the third amended petition, but suggested that Appellant's second amended 
petition was filed without leave of the court and that the claims therein were 
waived.

- 8 -
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failed to object to the admission of Gibson's preliminary hearing testimony 

based on an allegedly undisclosed cooperation agreement). The court thus 

suggested that Appellant's issue, as set forth in his Rule 1925(b) statement, 

was waived for being raised for the first time on appeal. PCRA Ct. Op. at 18. 

In any event, the PCRA court found the issue meritless. Id. at 21-23.

Lastly, we agree with the PCRA court that it properly refused to consider 

the claims raised in Appellant's second amended petition. See id. at 26. The 

court, however, noted that it nonetheless found the Appellant's claim 

regarding the admission of Gibson's preliminary hearing testimony, which was 

raised in the second amended petition to be meritless. Id.

Appellant raises the following issues for our review, which we have

reordered for the purposes of discussion:

1. Whether the PCRA court erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the court 
erroneously determined that all claims raised in amended 
petitions without leave of court were waived.

2. Whether the PCRA court erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the court 
erroneously determined that [Appellant's] claim that trial 
counsel was ineffective for failing to object to the admission of 
Craig Gibson's preliminary hearing testimony where trial 
counsel did not properly investigate Craig Gibson's criminal 
history.

3. Whether the PCRA court erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the court 
erroneously did not consider that Brian Tucker was available at 
the time of trial and would have testified that [Appellant] was 
not present at the scene of the homicide on May 22, 2007.

4. Whether the PCRA court erred in dismissing [Appellant's] 
PCRA, without an evidentiary hearing, where the court

- 9 -
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erroneously determined that [Appellant] was not prejudiced by 
trial counsel's ineffectiveness when trial counsel failed to object 
when the trial court allowed the jury to review the transcript of 
Craig Gibson's testimony.

Appellant's Brief at 4 (some formatting altered).

In his first issue, Appellant contends that the PCRA court incorrectly 

concluded that the issues raised in his second amended petition were waived.

Appellant asserts that the PCRA court "orally granted Appellant an extension 

of time to file an amended petition" and that he timely filed his second 

amended petition "at the discretion of the court." Id. at 14. As a result, he 

claims, the PCRA court erred in finding waiver of the claims he raised in his

second amended petition.

Pursuant to Pennsylvania Rule of Criminal Procedure 905, a PCRA court 

has discretion to grant leave to amend or withdraw a petition at any time.

Additionally, an "[ajmendment shall be freelySee Pa.R.Crim.P. 905(A).

allowed to achieve substantial justice." Id.

However, our Supreme Court has explained that

it is clear from the rule's text that leave to amend must be sought 
and obtained, and hence, amendments are not "self-authorizing." 
Commonwealth v. Porter, 35 A.3d 4, 12 (2012). Thus, for 
example, a petitioner may not "simply 'amend' a pending petition 
with a supplemental pleading." Id. Rather, Rule 905 "explicitly 
states that amendment is permitted only by direction or leave of 
the PCRA Court." Id. at 523-24, 35 A.3d at 12; see also 
Williams, 828 A.2d at 988 (indicating that the PCRA court retains 
discretion whether or not to grant a motion to amend a post­
conviction petition). It follows that petitioners may not 
automatically "amend" their PCRA petitions via responsive 
pleadings.

- 10 -
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Commonwealth v. Baumhammers, 92 A.3d 708, 730 (Pa. 2014) (some

citations altered). We review the PCRA court's decision to deny leave to

amend for an abuse of discretion. See Commonwealth v. Keaton, 45 A.3d

1050, 1060 n.3 (Pa. 2012).

Even if we were to agree with Appellant that the PCRA court erred in 

deeming the claims raised in Appellant's second amended petition waived, no 

relief is due. The court, as noted above, fully addressed all issues raised in all 

three amended PCRA petitions. Thus, there is no need to remand the matter 

for further consideration of the claims raised in Appellant's second amended

petition.

In his second issue, Appellant asserts that the PCRA court erred in 

denying relief on the issue raised in his second amended petition, namely that 

trial counsel was ineffective for failing to object to the admission of Craig 

Gibson's preliminary hearing testimony based on the alleged cooperation 

agreement. For the reasons that follow, we conclude that Appellant's second 

issue has been waived for appellate review.

It is well-settled that "[a]ny issues not raised in a [Rule] 1925(b) 

statement will be deemed waived." Commonwealth v. Hill, 16 A.3d 484, 

491(Pa. Super. 2011) (emphasis and citation omitted), 

appellant's Rule 1925(b) Statement "shall concisely identify each ruling or 

error that the appellant intends to challenge with sufficient detail to identify 

all pertinent issues for the judge." Pa.R.A.P. 1925(b)(4)(ii).

Further, an

- 11 -
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Here, the ineffectiveness claim raised in Appellant's Rule 1925(b) 

statement was based on counsel's failure to investigate Craig Gibson's criminal 

history prior to the preliminary hearing. See Appellant's 1925(b) Statement, 

5/24/17. However, as the PCRA court correctly noted, this claim is distinct 

from the claim Appellant raised in his second amended petition.10

Appellant presently attempts to resurrect the original claim that trial 

counsel was ineffective for failing to discover the alleged j cooperation 

agreement and object to admission of Gibson's preliminary hearing testimony. 

Unfortunately, Appellant's effort is unavailing, as we must find the issue 

waived on account of his failure to preserve it in his Rule 1925(b) statement.11

10 The PCRA noted that "[tjhree amended petitions were filed in this matter 
and nowhere was it alleged that trial counsel was ineffective for failure to 
conduct an investigation before the preliminary hearing." PCRA Ct. Op., 
6/13/17, at 18. |

11 Nevertheless, we find this claim meritless on the basis of the PCRA court's 
opinion, which stated:

The claim before the PCRA court, distilled to its essence[,] was 
that an agreement to testify on behalf of the Commonwealth 
existed, that it was not revealed to trial counsel, that [counsel] 
ineffectively failed to discover it and therefore, [counsel] did not 
"properly" object to the Commonwealth's motion to admit former 
testimony. The factual basis for this claim is non-existent and the 
record belies the claim that [Appellant] was denied the 
opportunity to cross-examine Gibson. Because this claim is based 
on mere conjecture, the [c]ourt concluded that it had no arguable 
merit and resulting prejudice did not exist.

PCRA Ct. Op., 6/13/17, at 18-19.

- 12 -
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See Hill, 16 A.3d at 494 (stating that this Court "lack[s] the authority to 

countenance deviations from [Rule 1925(b)'s] terms [and] the Rule's 

provisions are not subject to ad hoc exceptions or selective enforcement").

Appellant's two remaining issues involve claims of ineffective assistance 

Of counsel, both of which were preserved in Appellant's first and third 

amended petitions, as well as his Rule 1925(b) statement.

Where, as here, the PCRA court has dismissed a petition without an
evidentiary hearing, we review the PCRA court's decision for 

discretion. See Commonwealth
an abuse of

v. Roney, 79 A.3d 595, 603 (Pa. 2013).

a PCRA court has discretion to dismiss a PCRA petition 

without a hearing if the court is satisfied that there

Pursuant to Rule 907,

are no genuine issues
concerning any material fact, that the defendant 

conviction collateral relief, and that 

further proceedings. See Pa.R.Crim.P.

is not entitled to post- 

no legitimate purpose would be served by 

907(1); Roney, 79 A.3d at 604.

Our review of a PCRA court's dismissal of a PCRA petition is limited to 

the examination of nwhether the PCRA court's determination is supported by

the record and free of legal error." Commonwealth v. Miller, 102 A.3d 988,

992 (Pa. Super. 2014) (citation omitted). "The PCRA court's findings will 

be disturbed unless there is
not

no support for the findings in the certified record."

Additionally, the PCRA court concluded that even if trial counsel were 
of Gibson s criminal background and the extent of his cooperation with the

have chansed the “ - ^
aware

- 13 -
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Commonwealth v. Lawson, 90 A.3d 1, 4 (Pa. Super. 2014) (citation

omitted).

Moreover, it is presumed that the petitioner's counsel was effective,

unless the petitioner proves otherwise. Commonwealth v. Williams, 732

Our Supreme Court has adapted theA.2d 1167, 1177 (Pa. 1999).

Strickland12 performance and prejudice test into a three-part inquiry. See 

Commonwealth v. Pierce, 527 A.2d 973, 975-77 (Pa. 1987). Thus, to

succeed on a claim of ineffective assistance of counsel, a petitioner must 

demonstrate (1) that the underlying claim is of arguable merit; (2) that 

counsel's performance lacked a reasonable basis; and (3) that the 

ineffectiveness of counsel caused the appellant prejudice. Commonwealth 

v. Washington, 927 A.2d 586, 594 (Pa. 2007). A claim of ineffectiveness 

will be denied if the petitioner's evidence fails to satisfy any one of these 

prongs. Id.

"To demonstrate prejudice, the petitioner must show that 'there is a 

reasonable probability that, but for counsel's unprofessional errors, the result 

of the proceeding would have been different.'" Commonwealth v. King, 57 

A.3d 607, 613 (Pa. 2012) (citation omitted). "When it is clear that appellant 

has failed to meet the prejudice prong [of his ineffective assistance of counsel 

claim], the claim may be disposed on that basis alone, without a determination

12 Strickland v. Washington, 466 U.S. 668 (1984).
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of whether the first two prongs have been met." Commonwealth v. Fink,

791 A.2d 1235, 1246 (Pa. Super. 2002) (citation omitted).

Appellant argues that trial counsel was ineffective for failing to call Brian 

Tucker as a witness at trial. Appellant's Brief at 19. Appellant asserts that 

Tucker's testimony would have shown that Appellant was not at the scene of 

the homicide and that, further, Appellant's co-defendant Ishmail was the one 

who shot the victim. Id. As a result, Appellant contends that the PCRA court

should have held an evidentiary hearing to assess the credibility of Tucker's

testimony. Id.

The Commonwealth counters that Tucker's proffered witness statement

pertains only to the conduct of Appellant's co-defendant and makes no

Commonwealth's Brief at 18.reference whatsoever to Appellant.

Additionally, it argues that the statement fails to allege why counsel knew of, 

or should have known of Tucker's existence. Id. Finally, the Commonwealth

concludes that there was no issue of material fact warranting a hearing;

Tucker's statement was an exhibit to the petition, and because Appellant did

not demonstrate that his claim had arguable merit, it was not necessary for

the court to determine Tucker's credibility, or trial counsel's basis for her

omission. Id. at 19.

It is well settled that

[w]hen raising a claim of ineffectiveness for the failure to call a 
potential witness, a petitioner satisfies the performance and 
prejudice requirements of the Strickland test by establishing 
that: (1) the witness existed; (2) the witness was available to 
testify for the defense; (3) counsel knew of, or should have known

- 15 -
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of, the existence of the witness; (4) the witness was willing to 
testify for the defense; and (5) the absence of the testimony of 
the witness was so prejudicial as to have denied the defendant a 
fair trial. Commonwealth v. Johnson, 966 A.2d 523, 536 ([Pa.] 
2009); Commonwealth v. Clark, 961 A.2d 80, 90 ([Pa.] 2008). 
To demonstrate Strickland prejudice, a petitioner "must show 
how the uncalled witnesses' testimony would have been beneficial 
under the circumstances of the case." Commonwealth v. 
Gibson, 951 A.2d 1110, 1134 ([Pa.] 2008). Thus, counsel will not 
be found ineffective for failing to call a witness unless the 
petitioner can show that the witness' testimony would have been 
helpful to the defense. Commonwealth v. Auker, 681 A.2d 
1305, 1319 (Pa. 1996). "A failure to call a witness is not per se 
ineffective assistance of counsel for such decision usually involves 
matters of trial strategy." Id.

Commonwealth v. Sneed, 45 A.3d 1096, 1108-09 (Pa. 2012).

Instantly, the PCRA court, in relevant part, concluded that Tucker's 

testimony "may have further inculpated co-defendant Ishmail[,] but it ma[d]e 

no reference to [Appellant's] whereabouts or involvement in, or his lack of 

involvement in the murder." PCRA Ct. Op., 6/13/17, at 25. Therefore, the 

PCRA court concluded that Appellant failed to demonstrate prejudice. We

agree with the PCRA court's analysis.

Tucker's handwritten statement, dated August 27, 2016, was attached

to Appellant's third amended PCRA petition. Assuming Tucker's testimony is 

credible, it establishes only that Appellant's co-defendant was present at the 

scene of the murder, that shots were fired, and that the co-defendant had a

firearm. The statement does not mention Appellant, let alone preclude the

Additionally, thepossibility that Appellant was present at the scene, 

statement did not allege that the witness was available and willing to testify

- 16 -
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at trial, nor did Appellant assert that counsel knew of, or should have known 

of Tucker's existence. Because Appellant has failed to demonstrate prejudice,

his claim is without merit. See Pierce, 527 A.2d 973. Accordingly, no relief

is due.

In his next issue, Appellant contends that trial counsel was ineffective

for failing to object when the trial court allowed the jury to review a transcript 

of Gibson's preliminary hearing testimony during deliberations.

The determination of whether a trial exhibit should be permitted to go

out with the jury during deliberations "is within the discretion of the trial judge,

and such decision will not be overturned absent an abuse of discretion."

Commonwealth v. Parker, 104 A.3d 17, 25 (Pa. Super. 2014) (citation

omitted). "Our courts have rarely found that materials given to juries during

deliberations constitute reversible error." Commonwealth v. Barnett, 50

A.3d 176, 194 (Pa. Super. 2012).

Appellant's claim arose from the following circumstances. Approximately 

one and a half hours into deliberations, the jury requested three items: Darryl 

Roberts' witness statement, Craig Gibson's preliminary hearing testimony, and

a hand-drawn map of the murder scene. N.T., 3/8/12, at 115-16. The trial 

court granted the jury's request for the map and Gibson's preliminary hearing 

testimony, but denied the request for Roberts' statement. The trial court 

explained:

Yes, okay. I'm going to give you [the map of the scene]. With 
respect to Craig Gibson, I can give that transcript to you that was 
read in court and that you followed along. I can give you that.

- 17 -
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Darryl Roberts' statement is a different issue altogether. There's 
material in there that could be prejudicial to either side. What 
you're going to have to do is basically huddle together and try to 
reconstruct his testimony. But I can't send that out to you.

Id. at 116-17. The jury returned to the deliberation room, and reached a

verdict approximately one and a half hours later.

In considering Appellant's claim, the PCRA court found that although 

Appellant's claim had arguable merit, he failed to demonstrate prejudice. 

PCRA Ct. Op., 6/13/17, at 14. The PCRA court further explained:

This conclusion must be drawn when the claim is considered in 
light of the record as a whole. The jury retired to deliberate at 
approximately 1:00 p.m. At 2:30 p.m. it requested the transcript, 
a hand-drawn map, and the statement of Darryl Roberts. The 
request for the map was granted. The request for Roberts' written 
statement was denied. The jury received the two items and 
resumed its deliberations, returning with its verdict at 4:05 p.m.

Craig Gibson was killed before trial. At trial the jury heard his 
recorded testimony from the preliminary hearing. The jury 
listened to Gibson's tape-recorded testimony and each juror was 
simultaneously provided with a written transcript of that 
testimony. Therefore, the jury viewed and considered the written 
transcript in court, minimizing any prejudice that could result from 
a second viewing during deliberations. Mr. Gibson testified that he 
saw both [Appellant] and Mr. Is[h]mail as the victim arrived 
outside the [b]ar in a rented motor vehicle. He saw Ishmail punch 
the victim and saw Ishmail and [Appellant] chase the victim 
around the corner. He saw [Appellant] raise a gun, he heard 
gunshots and saw [Appellant] fire a gun.

Jimmy Crawford also testified. He lives on Patterson Street, 
around the corner from 5th Street Bar. He saw his friend, the victim 
starting to jog up Patterson Street and then saw a "guy" shoot 
him three or four times.

Darrell Roberts gave a statement to Detective Nutall of the City of 
Chester Police Department, on May 22, 2007, following the 
murder. At trial Roberts denied any knowledge of either defendant 
and claimed that he had no recollection of the statement. He

- 18 -
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acknowledged however, that the identifying information it 
contained matched his and that the signature it bore was his own. 
In that statement he reported that he saw [Appellant] on the 
street by the [b]ar. He saw the Victim run from the bar. He saw 
[Appellant] walk toward the victim and then heard about fifteen 
shots fired. He identified both [Appellant] and Ishmail in photo 
arrays.

Steven Cooper was a cellmate of [Appellant's] for six days in the 
George Hill Correctional Facility. He testified that [Appellant] told 
him that he had shot and killed the victim ("Falif") in front of a bar 
after the victim pulled up because the victim owed someone 
money. Cooper reported this conversation to authorities in 
October of 2011 when he was released from jail.

Michael Lane, [Appellant's] cousin, testified that in August of 2007 
[Appellant] told him that he killed the victim. [Appellant] and Lane 
were sitting in a parked car on 5* Street and [Appellant] said that 
he killed the victim because the victim owed a man money. 
[Appellant] shot the victim on Patterson Street, around the corner 
from the 5th Street Bar. Lane reported this conversation to police 
in 2010.

Given the record, the likelihood of a different outcome had the 
jury's request for the transcript been denied is not a reasonable 
probability but is de minimis. Had the request been denied the 
jury would have again read the transcript in open court along with 
the replay of the audio. The request for the transcript came after 
the jury deliberated for one and a half hours and a verdict was 
returned one and a half hours later after they returned to 
deliberate. Along with the transcript it received a hand drawn map 
that was used at trial. While the testimony of Gibson was 
significant it did not stand alone. It was corroborated by Roberts, 
Cooper, and Lane. The jury was instructed to consider all of the 
evidence and all of the testimony presented. The request for 
Roberts' statement and the map evidences the diligence with 
which the jury followed this instruction as it continued its 
deliberation. Under these circumstances prejudice has not been 
demonstrated. Trial counsel's failure to object did not deprive 
[Appellant] "of a fair trial, a trial whose result is reliable," [Pierce, 
527 A.2d 973] (a convicted defendant's claim that counsel's 
assistance was so defective as to require reversal of a conviction 
requires showing that counsel's errors were so serious as to 
deprive the defendant of a fair trial, a trial whose result is reliable).

- 19 -
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Id. at 14-17 (some citations omitted).

We agree with the PCRA court's conclusion in that Appellant failed to 

demonstrate that he suffered prejudice on account of counsel's failure to 

object. As the PCRA court noted, although Gibson's testimony was significant, 

it was corroborated by three other witnesses and "did not stand alone." Id. 

at 17. Accordingly, no relief is due.

Lastly, to the extent that Appellant suggests that an evidentiary hearing 

was required to consider his claims, our review compels the conclusion that 

Appellant failed to establish genuine issues of fact necessitating an evidentiary 

hearing. See Pa.R.Crim.P. 907(1); Roney, 79 A.3d at 604. Thus, we discern 

no error in the PCRA court's determination to dismiss Appellant's claims

without a hearing.

Order affirmed. 
Judgment Entered.

til
Joseph D. Seletyn, Es^k 
Prothonotary

Date: 5/31/18

Sk 1
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1 IN THE COURT OF COMMON PLEAS' OF DELAWARE COUNTY
PENNSYLVANIA2

n _

4 CRIMINAL DIVISION
5
6 * k k k -* * ★ ★ kkkkkkkk No. CR-54 7 5-11 

CR-5474-117 *
8 COMMONWEALTH OF PENNSYLVANIA *
9 *

1-0 VS. *
11 ■k

12 JAMES ARMSTRONG AND 
RASHAD ISHMAIL

*
13 ★
14 ★
15 ********* *******
16
17
18
19 Media, PA, March 8, 2012
20
21 * * *
22

~23 Courtroom Number 3
\

24 k k k

25 TRANSCRIPT OF PROCEEDINGS
26
27 BEFORE: THE HONORABLE JAMES BRADLEY
28
29 STEPHANIE WILLS, ESQUIRE 

For the Commonwealth30
31
32 MARY BEHT WELCH, ESQUIRE 

For the Defendant Armstrong33
34
35 KEITH GARRETY, ESQUIRE 

For the Defendant Ishmail36
37
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■quite- frankly, it-isn't that .important.—I 

suggest you make juror number one your 

If he doesn't want
2

..go to two,'foreperson.

and down, the line
At this point in 

the- verdict.

And if you have any 

and myself will be 

And I'll ask the alternate

-three., -four,...

, all right, I'll do it. 

I'm’ going to give you

■4

5 says
I'mtime,6

going to discharge you. 

questions, the attorneys 

Deliberate.

7

8
here.9
to remain behind..10

* *11
retire to deliberate][Jurors12

★ -k ★13
[Off the record]14

★ ★ ★15
THE COURT:16

Could ILadies and gentlemen, good afternoon.

to rise.
17

I wanted toSir-ask the foreperson 

make sure that I. have your 

You've asked for, first of all, the C-17,

18
note correctly.

19 -

20
statement of Daryl Roberts.which is the21

Correct?22

FOREPERSON:23
Yes, Your Honor.24

THE COURT:25
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—the—stat ement—of—Or_aig—Gibson 

Correct?
1

2
FOREPERSON:3

Ys s ,_Your- -Honor,-4

THE. COURT­S'
of thehand-drawn mapZGid the third is the one6 v

scene.7
FOREPERSON:8

Your Honor.Yes,9
THE COURT:10

I think wha_t you're 

this in reverse order, 

document that's in

be seated.You mayOkay.11
I'll doreferring to --12

•is that the■The scene■1-3-
front of you?14-

FOREPERSON:15
Your Honor-.this one right hereThat's16

THE COURT:17 Withthat.going to give you

I can give that

read in court and

Yes, okay. 

respect, to Craig: Gibson

I'm18

19
that wastranscript to you20 that.I can give youfollowed along.

statement is a different‘issue
that you21
Daryl Roberts22

material in there that

What ■
There'saltogether, 

could be prejudicial
23

to either side.

is basically huddle24
have to doyou're going to25
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So I will
-1

But I can't send that out to you. 

deliver of. 12, the transcript, bring the

Roberts, you're going

2

But on ‘Mr.exhibit_ in.

to have to. use your powers

collectively, 

record, that ques-tion" s going to be marked JH

4..
of recollection

5
Counsel, for theAll right?6

7
1.8

MS. WILLS9
'Thank you, Your Honor.It)

MR. GARRETY:11
Thank you, Your Honor.12

k k k
13

retire to continue][Jurors14
k k k

15
[Qff the record]16

k k k
17

THE COURT:18
Sir,to .rise.going to ask the foreperson

note indicating that you 

Is that correct?

I'm19
' veI received a20

reached a verdict.21
FOREPERSON:22

Your Honor, we have.Yes,23
THE COURT:24

hand the verdictWill youThank you, sir..25
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