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Supreme Court of the United States
Office of the Clerk
Washington, BC 20543-0001

Scott S. Harris
Clerk of the Court

September 22, 2022 (202) 479-3011

Mr. Bruce Wood

Prisoner ID 557815
1181 Paddock Road
Smyma, DE 19977

Re: Bruce Wood
v. Robert May, Warden
Application No. 22A252

Dear Mr. Wood:

The application for an extension of time within which to file a petition
for a writ of certiorari in the above-entitled case has been presented to
Justice Alito, who on September 22, 2022, extended the time to and including

December 29, 2022.

This letter has been sent to those designated on the attached
notification list.

Sincerely,

Scott S. Harris, Clerk

Jacob A. Levitan
Case Analyst




UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 21-1499

BRUCE WOOD,
Appellant

V.

WARDEN JAMES T. VAUGHN CORRECTIONAL CENTER;
ATTORNEY GENERAL DELAWARE

(D. Del. No. 1-11-cv-01115)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, McKEE, AMBRO, JORDAN, HARDIMAN,
GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, MATEY, and PHIPPS, Circuit Judges

The petition for rehearing.ﬁled by Appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the



circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

BY THE COURT,

s/ Peter J. Phipps
Circuit Judge

Date: August 1, 2022
CLW/ Mr. Bruce Wood
Elizabeth R. Mc Farlan, Esq.
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*AMENDED DLD-244 September 1, 2021
August 12, 2021

UNITED STATES COURT OK APPEAY.S FOR THE THIRD CIRCUIT

C.A. No. 21-1439

BRUCE WOOD, Appellant
VS.

WARDEN JAMES T VAUGHN CORRECTIONAL CENTER; et al.
(D. Del. Civ. No. 1-11-cv-01115)

Present: JORDAN, KRAUSE and PHIPPS, Circuit Judges

Submitted are:

(1)  *Appellant’s request for a certificate of appealability under 28
U.S.C. § 2253(c)(1);

(2)  Appellant’s document dated May 5, 2021, in support thereof;

(3)  Appellant’s document dated May 29, 2021, in support thereof; and

(4) *Appellant’s document dated July 30, 2021, in support thereof
in the above-captioned case.

Respectfully,

Clerk

ORDER

(Continued)
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BRUCE WOOD, Appellant
VS.

WARDEN JAMES T VAUGHN CORRECTIONAL CENTER; et al.
C.A. No. 21-1499

Page 2

The foregoing request for a certificate of appealability is denied. See 28 U.S.C.
§ 2253(c). Bracey v. Superintendent Rockview SCI, 986 +.3d 274, 2/% (3d Cir. 2021).
Jurists of reason would agree without debate that Appellant was not entitled to relief on
his motion pursuant to Rules 60(b)(6) and (d)(3) of the Federal Rules of Civil Procedure.
See Slack v. McDaniel, 529 U.S. 473, 484 (2000). To the extent that Appellant sought
relief under Rule 60(d)(3), he did not meet the “demanding standard for proof of fraud
upon the court.” Herring v. United States, 424 F.3d 384, 386-87 (3d Cir. 2005). To the
extent that Appellant’s new evidence supports claims that were already litigated on the
merits, or entirely new claims, the District Court properly determined that his purported
filing was an impermissible second or successive habeas corpus application that it lacked
jurisdiction to consider. Sce Gonzalez v. Crosby, 545 U.S. 524, 532 (2005). To the
extent that Appellant’s new evidence challenges the District Court’s prior ruling that his
federal habeas petition was barred by the limitations period, jurists of reason would agree
without debate that noné of the evidence shows “it is more likely than not that no
reasonable juror would have convicted” him. McQuiggin v. Perkins, 569 U.S. 383, 394-
95 (2013) (quoting Schiup v. Delo, 513 U.S. 298, 329 (1995)).

By the Court,

s/ Peter J. Phipps
Circuit Judge

L\‘{T O"APP
C .’::"t. (\’!
- s

Dated: September 28, 2021
Cc: All counsel of record

P

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate



UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 21-1499

BRUCE WOOD,
Appellant

V.

WARDEN JAMES T. VAUGHN CORRECTIONAL CENTER;
ATTORNEY GENERAL DELAWARE

[ AT N~ 1
kol b

N1
(As

NG, 1-1 I*C'V-U1 H }5>
Present: PHIPPS, Circuit Judge

1. Motion by Appellant for Leave to Attach Exhibits to Petition for Rehearing.

Respectfully,
Clerk/clw

ORDER

The foregoing Motion by Appellant for Leave to Attach Exhibits to Petition for
Rehearing is granted.
By the Court,

s/ Peter J. Phipps
Circuit Judge

Dated: June 15, 2022
CLW/cc: Mr. Bruce Wood
Elizabeth R. McFarlan, Esq.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

.BRUCE WOOD,
Petitioner,

V. Civil Action No. 11-1115-CFC

)
)
)
)
)
)
ROBERT MAY, Warden )
and ATTORNEY GENERAL OF )
THE STATE OF DELAWARE, )
)
)

Respondents.

ORDER

At Wilmington this Fourth day of March 2021;
Eor the reasons set forth in the Memorandum issued this date, IT IS HEREBY
ORDERED that:

2 1 Petitioner Bruce Wood's “Motion to Reopen Habeas Corpus Petition
pursuant to Federal Rule of Civil Procedure 60(b)(6) and/or Rule 60(d)(3)" is DENIED.
(D.1. 113)

5 The Court declines to issue a certificate of appealability because Petitioner

has failed to satisfy the standards set forth in 28 U.S.C. § 2253(c){2).

A F

UNITED STAVTES DlSTﬁ{CT JUDGE
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iN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

BRUCE WOOD,
Petitioner,
Vv, Civil Action No. 11-1115-CFC

ROBERT MAY, Warden
and ATTORNEY GENERAL UF
THE STATE OF DELAWARE,

R R L PV R R

Respondents.’

MEMORANDUM

I INTRODUCTION

In 2007, a Delaware Superior Court jury convicted Petitioner Bruce Wood of
sixteen counts of first degree rape and two counts of continuous sexual abuse of a
child. See Wood v. State, 956 A.2d 1228, 1230 (Del. 2008). He was sentenced to a
total of 280 years of Level V incarceration. See State v. Wood, 2017 WL 2799170, at *1
(Del. Super. Ct. June 27, 2017). The Delaware Supreme Court affirmed his convictions
and sentences on direct appeal. See Wood, 956 A.2d at 1233. Petitioner filed three
motions for post-conviction relief pursuant to Delaware Superior Court Criminal Rule 61.
See State v. Wood, 2017 WL 2799170, at *1 (Del. Super. Ct. June 27, 2017). The
Superior Court denied all three Rule 61 motions, and the Delaware Supreme Court

affirmed those decisions. See id; Wood v. State, 187 A.3d 1248 (Del. 2018).

'Warden Robert May has replaced former Warden Perry Phelps, an original party to the
case. See Fed. R. Civ. P. 25(d).
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in 2015, the Honorable Gregory M. Sleet denied as time-barred Petitioner's
Petition for Writ of Habeas Corpus filed Pursuant to 28 U.S.C. § 2254, (D.1. 58; D.I. 60}
Judge Sleet alternatively denied some claims as procedurally barred and some claims
as failing to satisfy the requirements of § 2254(d)(1). (D.1. 59) Petitioner appealed the
denial of his § 2254 Petition. (D.I. 84) Shortly thereafter, Petitioner filed a motion for
reargument (D.1. 62), which Judge Sleet denied on March 6, 2015. (D.I. 71; D.1. 72)
Petitioner appealed that decision. (D.1. 75) In August 2015, the Third Circuit issued an
crder declining to issue a certificate of appealability with respect to the denial of
Petitioner's habeas Petition and his Motion for Reargument. (D.I. 77)

In June 20186, Petitioner filed a Rule 60(b)(6) motion for reconsideration (D.1. 81;
D.I. 85; D.1. 87) and a motion for an evidentiary hearing (D.1. 80). Judge Sleet denied
these motions in February 2017. (D.l. 92; D.1. 93) Petitioner appeaied- that decision
(D.1. 98), and the Third Circuit Court of Appeals terminated the appeal after denying
Petitioner's application for a certificate of appealability (D.1.110).

In January 2018 and January 2020, Petitioner filed applications in the Third
Circuit requesting permission to file a second or successive habeas petition. The Third
Circuit denied both applications. See In re: Bruce Wood, C.A. No. 18-1098_, Order (3d
Cir. Feb. 27, 2018); In re: Bruce Wood, C.A. No. 19-2661, Order (3d Cir. Feb. 5, 2020).

in July 2020, Petitioner filed the “Motion to Reopen Habeas Corpus Petition
Pursuant to Federal Rule of Civil Procedure 60(b)(6) and/or Rule 60(d)(3)" presently

pending before the Court. (D.I. 113)
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i STANDARD OF REVIEW
Federal Rule of Civil Procedure 60(b) provides that a party may file a motion for

relief from a final judgment for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; (2)

newly discovered evidence, that with reasonable diligence,

could not have been discovered in time to move for a new trial

under Rule 58(b}; (3) fraud (whether previously called intrinsic

or extrinsic), misrepresentation or other misconduct of an

adverse party; (4) the judgment is void; (5) the judgment has

been satisfied, released or discharged; it is based on an

earlier judgment that has been reversed or vacated; or

applying it prospectively is no longer equitable; or {6) any

other reason that justifies relief.
Fed. R. Civ. P. 60(b). A Rule 80(b)(2) motion seeking relief on the basis of “newly
discovered evidence” and a Rule 60(b)(3) motion seeking relief on the basis of fraud
must be filed no more than a year after the entry of the judgment, order, or date of
proceeding. See Fed. R. Civ. P. 80(c)(1). A Rule 80(b)}(6) motion seeking relief for “any
other reason” must be filed within a “reasonable time,” which is determined by
considering the interest of finality, the reason for delay, the practical ability of the litigant
o learn earlier of the grounds relied upon, and the consideration of prejudice, if any, to
other parties. See Dietsch v. United States, 2 F. Supp. 2d 627, 633 (D.N.J. 1988). As a
general rule, a Ruie 60(b)(6) motion filed more than one year after final judgment is
untimely unless “extraordinary circumstances” excuse the party's failure to proceed
sooner. See, e.g., Pioneer Inv. Services Co. v. Brunswick Ass'n. Ltd. P'ship, 507 U.S.
380, 393 (1993) (stating “a party who failed to take timely action due to ‘excusable
neglect’ may not seek relief more than a year after the judgment by resorting to

subsection (6)."); see also Mitchell v. Fuentes, 761 F. App'x 108, 111 (3d Cir. 2019)
3
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!
(stating “[w}hile the one-year limit does not explicitly apply to Rule Gp(b)(ﬁ) motions, a

movant under Rule 60(b)(8) must show ‘extraordinary circumstance's * justifying the
reopening of a final judgment.”); Moolenaar v. Gov't of the V.., 822 F.2d 1342, 1348 (3d
Cir.1987) (Rule 60(b)(6) motion filed almost two years after judgment was not made
within a reasonable time); Fattah v. United States, 2020 WL 42758, at *2 (E.D.PA. Jan.
2, 2020) (stating “a motion filed under Rule 80(b)(6) more than one )I:/ear after final
judgment is generally considered untimely unless exceptional ci.rcuréstances justify the
delay."). .'

A motion filed pursuant to Rule 60(b) is addressed to the sound discretion of the
trial court guided by accepted legal principles applied in light of ali relevant
circumstances. See Pierce Assoc., Inc. v. Nemours Found., 865 F.2;d 530, 548 (3d Cir.
1988). When considering a Ruie 60(b)(6) motion, a court must useaI “flexible,
multifactor approach ... that takes into account all the particulars of a:movant's case.”
Cox v. Hom, 757 F.3d 113, 122 (3d Cir. 2014). Granting such a motion, however, is
warranted only in the “extraordinary circumstance[ ] where, without such relief, an
extreme and unexpected hardship would occur.” Id. at 120. it is not i:-lppropriate ina
Rule 60(b) motion to reargue issues that the court has already consi&ered and decided.
Brambles USA Inc. v. Blocker, 735 F. Supp. 1239, 1240 (D. Del. 1990).

Rule 80(d)(3) provides that a court has the power to “set aside"a judgment for
fraud on the court.” Fed. R. Civ. P. 80(d)(3). The concept of “{fjraud Lpon the court
should ... embrace only that species of fraud which does or aﬁempts.tio, subvert the

integrity of the court itself, or is a fraud perpetrated by officers of the court so that the
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}

judicial machinery cannot perform in the usual manner its impartial task of adjudging
cases that are presented for adjudication, and relief should be deniéd in the absence of
such conduct.” Hobbs v. Pennell, 2009 WL 1975452, at * 3 (D. Del! Jul.08, 2009).
Relief under Rule 60(d)(3) is available upon a showing of: (1) intentional fraud; (2) by an
officer of the court; (3) which is directed at the court itself, and (4) that “in fact deceives
the court.” Gillespie v. Janey, 527 F. App'x 120, 122 (3d Cir. 2013).! A party seeking to
reopen a case under Rule 60(d)(3) must establish fraud upon the céurt by clear and
convincing evidence. See Fake v. Pennsylvania, 830 F. App'x 712,1'713 {3d Cir. 2020).
Additionally, when, as here, a district court is presented with a Rule 60(b) motion
after it has denied the petitioner's federal habeas application, the court must first
determine if the Rule 60(b) motion constitutes a second or successive application under
the Antiterrorism and Effective Death Penalty Act ("“AEDPA"). As articulated by the
|

Third Circuit: 1

in those instances in which the factual predicate of a

petitioner's Rule 60(b) motion attacks the manner in which the

earlier habeas judgment was procured and not the underlying

conviction, the Rule 60(b) motion may be adjudicated on the

merits. However, when the Rule 60(b) motion seeks to

collaterally attack the petitioner's underlying conviction, the

motion should be treated as a successive habeas petition.
Pridgen v. Shannon, 380 F.3d 721, 727 (3d Cir. 2004). In Gonzalez! v. Crosby, 545 U.S.
524, 528 (2005), the Supreme Court provided several examples of F'{uie 60(b) motions
that were actually habeas claims, including a motion seeking leave to present newly

discovered evidence, a motion attacking the effectiveness of trial counsel, and a motion

seeking relief for “any other reason” under Rule 60(b)(8). /d. at 531 '
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Under AEDPA, a prisoner cannot file a second or successive habeas petition
without first obtaining approval from the Court of Appeals. Absent such authorization, a
district court cannot consider the merits of a subsequent petition. 28 U.S.C. §
2244(b)(3)(A). “When a second or successive habeas petition is erroneously filed in the
district court, the district court's only option is to dismiss the petition|or transfer it to the
court of appeais pursuant to 28 U.S.C. § 1631.” Robinson v. Johnson, 313 F.3d
128,138 (3d Cir. 2002).

lll.  DISCUSSION

Petitioner asks the Court to reopen his habeas proceeding based on alleged
newly discovered evidence of his actual innocence that overcomes the “court's time-
bar.” (D.I. 113 at 14-15) In addition, Petitioner appears to allege that the “newly
discovered evidence” provides support for his allegations concerning “defense counsel's
and the prosecution’s actions and inactions that were missing when the court denied
[his] petition on the merits.” (/d.) According to Petitioner:

there was no physical evidence in [his] case that a cnme ha[d]

even been committed. Guilt or innocence was determmed

solely on the State’s witnesses against [him]. Since there was

no physical evidence, the only way to prove his mnocence is

to prove the testimony against him by the State’s wztnesses is

false, by showing lies, contradictions, inconsistencies and

false evidence.
(D.1. 113 at 20) The “newly discovered evidence” consists of: 1 Pelitioner's affidavit
asserting his innocence; (2) medical records from the Department of Correction (DOC)

that allegedly show that Defendant had a sexually transmitted disease that two of his

rape victims did not contract; (3) “medical facts” about; (a) Celexa and other




|
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psychotropic medications administered to Petitioner while in prison; i(b) compulsive
lying; and (c) brain injury; (4) admission records from Meadow Wood Hospital for
October 30, 2005, the date of abuse provided by the victims; (5) Petitioner's counseling
records; (6) one of the victim's internet records; (7) letters from Low?s in 2017 stating
Petitioner was never an employee and an affidavit from Petitioner déted 2018 stating
that he was never employed by Lowes; (8) a 2019 affidavit from Shéwn Burnett
asserting that he could have testified about the difference between clrystal meth and
crack; and (9) a 2019 affidavit from Petitioner's son Dillon Wood atte;sting to Petitioner's

i

innocence. (D.I. 113) .

As an initial matter, Petitioner's vague and unsupported stateiments that the
State provided “fraudulent facts and evidence” during the habeas proceeding do not
warrant reépening the case under Rule 60(d)(3). (D.I. 113 at 16) Pe?titioner purports to
provide all of his newly discovered evidence to demonstrate fraud on the court. But
Petition’s recitation of this evidence is really an attempt to establish an independent
claim of actual innocence. The evidence does not establish the type|of intentional fraud
upon the court contemplated by Rule 60(d)(3). !

Despite Petitioner’s attempt to characterize his current challenge as an attack on
the integrity of Judge Sleet's original timeliness ruling (D.I. 115 at 15), the Court is not
persuaded that the instant motion is a true Rule 60(b) motion. Rather, the Motion

constitutes a second or successive habeas petition under § 2244, because it: (1)

“seek(s] leave to present ‘newly discovered evidence' [] in support” of his actual




_'
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innocence argument previously denied;? and (2) challenges the sanje 2007 rape
convictions chalienged in the Petition. Since there is no indication t%wat the Third Circuit
Court of Appeals authorized the filing of the pending Motion, the Coixrt will dismiss the
instant Motion for lack of jurisdiction.® See Rule 4 of the Rules Governing Section 2254
Cases in the United States District Court, 28 U.S.C. foll. § 2254 (aut:horizing summary
dismissal of § 2254 petitions); 28 U.S.C. § 2244(b)(1).

Even if the Court were to treat the instant Motion as s true Rufe 60(b) Motion, it
would not warrant reconsideration of the original holding that the Petition was time-
barred, or reconsideration of the alternative holdings that the Petition was procedurally
barred and meritless under § 2254(d)(1). First, the Petition was dismissed on January
22, 2015, and the instant Rule 60(b) motion was filed more than five years later, on July
15, 2020. W-hetﬁer treated as a Rule 60(b)(2) motion,? with a one-yéar filing deadiine,

or a Rute 60(b)(6) motion, with a filing deadline predicated on reasoqableness but also

. 2See Gonzalez, 545 U.S. at 531.
Nothing in the motion comes close to satisfying the substantive requirements for a
second or successive petition under 28 U.S.C. § 2244(b)(2). And because the Third
Circuit recently denied two of Petitioner's applications seeking permission to file a

. second or successive habeas petition, the Court concludes that it would not be in the
.interest of justice to transfer this case to the Third Circuit.

“A motion based on newly discovered evidence constitutes a Rule 60(b)(2) motion even
if the petitioner attempts to disguise it as a Rule 60(b)(6) motion. See Burton v. Hom,
2018 WL 5264336, at *6 (E.D. Pa. Oct. 22, 2018) (“[T]he function of a motion, not the
caption of the motion, dictates which Rule applies.”). The Rule 60(b)(6) catch-all
provision is to be utilized when the requested relief is not available in the enumerated
categories of (b)(1)-(3). When the requested relief falls into one of three sub-categories,
the catch-all provision is not available. See Walsh v. United States, 639 F. App'x 108,
111 (3d Cir. 2016}, see also Barnett v. Neal, 860 F.3d 570, 573 (2017) (noting “if the
asserted grounds for relief fall within the terms of the first three clauses of Rule 60(b),
relief under the catchall provision is not available.”)
8
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not usually longer than one year, the instant motion is untimely. See, e.g. Gibson v.
Beard, 2019 WL 6907399, at *7 (E.D. Pa. Dec. 19, 2019) (finding that, even if a motion
for reconsideration filed three and one-half years after the dismissal of the habeas
petition was a true Rule 60(b)(6) motion, it was time-barred).

Second, to the extent Petitioner asserts that his “actual innocence® claim serves
as a galeway ciaim under VicQuiggan v. Perkins, 569 U.S. 383 (2013) to overcome the
statute of limitations bar and constitutes an extraordinary circumstance sufficient to
satisfy Rule 60(b)(6)'s standard, his argument is unavailing. The McQuiggin Court
cautioned that “tenable actual-innocence gateway pleas are rare,” and a petitioner only
meets the threshold requirement by “persuad[ing] the district court that, in light of the
new evidence, no juror, acting reasonably, would have voted to find him guiity beyond a
reasonable doubt." McQuiggin, 569 U.S. at 386. An actual innocence claim must be
based on “new reliable evidence — whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or critical physical evidence [] that was not presented
at trial.” Schiup v. Delo, 513 U.S. 298, 324 {1995). Notably, evidence is not “new" for
purposes of establishing actual innocence “if it was available at trial, but a petitioner
merely chose not to present it te the jury.” Goldblum v. Klem, 510 F.3d 204, 226 n.14
(3d Cir. 2007). Finally, “newly discovered evidence” will only warrant relief under Rule
60(b)(2) if it: (1) is material and not merely cumulative,; (2) could not have been
discovered before trial through the exercise of reasonable diligence; and (3) would
probably have changed the outcome of the trial.” In re Flonase Antitrust Litig., 879 F.3d

61, 70 (3d Cir. 2017).
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The so-called “newly discovered evidence” Petitioner presents with the instant
motion fails on all counts. For instance, the DOC medical records, Petitioner's
counseling records, the admission record for Meadow Wood Hospital, the various
documents providing “medical facts," and the victim’s internet records were available
and could have been discovered before trial through the exercise of reasonable
diligence. While the new ietters from Lowes are dated 2017, Petitioner couid have
obtained similar lettere from Lowes regarding his non-employment status at the time of
his trial. As for Shawn Burnett's professed knowledge about the difference between
meth and crack and his implicit assertion that he could have provided testimony
concerning this information at the time of Petitioner’s trial, such testimony would not
have been material and was unlikely to change the outcome of Petitioner’s trial. As for
Dillon Wood's affidavit asserting the reasons why he believes his father is innocent, the
Court is not convinced that the affidavit is authentic. Dillon’s signature is illegible and the
notary certificate is on a completely separate page from the affidavit, with no indication
that the notary verified Dillon Wood's identity.

Finally, Petitioner has not identified “extraordinary circumstances where, without
such relief [of re-opening his habeas proceeding], an extreme and unexpected hardship
would occur.” Cox, 757 F.3d at 115. Thus, to the extent the instant Motion should be
treated aé a true Rule 60(b) motion for reconsideration, the Court alternatively denies it

for failing to satisfy the requirements of Rule 60(b)(2) or Rule 80(b)(6).

10
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V.  CONCLUSION

For the aforementioned reasons, the Court will deny the instant Rule 60(b)/Rule
60(d)(3) motion. In addition, the Court will not issue a certificate of appealability,
because Petitioner has failed to make a “substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2); see United States v. Eyer, 113 F.3d 470

(3d Cir.1997); 3d Cir. LAR 22.2 (2011). A separate Order wili be entered.

Dated: March 4. 2021 6% ?’ M

UNITED STATES DiST%tffT JUDGE

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

BRUCE WOOD,

Petitioner,

\Z Civil Action No. 11-1115-GMS

ATTORNEY GENERAL OF THE

)

)

)

)

| )
DAVID PIERCE, Warden, and )i
)

STATE OF DELAWARE, )
)

)

Respondents.

ORDER
For the reasons set forth in the Memorandum Opinion issued this date, IT IS HEREBY
ORDERED that:
1. Petitioner Anthony White’s petition for the writ of habeas corpus ﬁled pursuant to 28
U.S.C § 2254 (D.L 3) is DISMISSED, and the relief requested therein is DENIED.

2. The court declines to issue a certificate of appealability because Wood has failed to

satisfy the standards set forth in 28 U.S.C. § 2253(c)(2).

Dated: \T\M 19 2015 Vf’i / %EA

UNI’ifiD SYATES DIST ]
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT GF DELAWARE

BRUCE WOOD, )

)

Petitioner, )

V. ) Crvil Action No. 11-1115-GMS

)

DAVID PIERCE, Warden, and )
ATTORNEY GENERAL OF THE )
STATE OF DELAWARE, - ) /

) ¥
Respondents.! )

Bruce Wood. Pro se petitioner.

Elizabeth R. McFarlan, Deputy Attorney General, Delaware Department of Justice, Wilmington,
Delaware. Counsel for respondents.

MEMORANDUM OPINION

Jea R 2015

Wilmington, Delaware

'Warden David Pierce replaced former Warden Perry Phelps, an original party to this case. See
Fed. R. Civ. P. 25(d).




Case 1:11-cv-01115-GMS Document 59 Filed 01/22/15 Page 2 of 26 PagelD #: 575

SN PNS
Slget) Dibfrict Judé}" ~—

Pending before the court is an application for a writ of habeas corpus pursuant to 28
U.S.C. § 2254 (“petition™) filed by petitioner Bruce Wood (“Wood”). (D.1. 1) The State has
filed an answer in opposition. (D.1. 14) For the following reasons, the court will deny the
petition as time-barred by the one-year limitations period prescribed in 28 U.S.C. § 2244 and,
alternatively, as procedurally barred and meritless.
I BACKGROUND

As summarized below by the Delaware Supreme Court, the facts leading to Wood’s
arrest and conviction arose from two series of sexual abuse incidents involving two different

children.

The first child, CG, lived with her family on the third fioor of the Linden Green
apartments in Pike Creek, Delaware, from January 1994 until July 2001. Wood lived in
the same apartment building on the second floor with his girlfriend and child. In 1996,
when CG was about six years old, Wood began sexually abusing her. CG and her
siblings would spend time at Wood’s apartment and play games with his son. The
children would also play hide and seek with Wood. Wood would have the children hide
and then he would take CG into his bedroom and lock the door. On one occasion, Wood
blindfolded CG and fed her ice cream until he put something other than ice cream in her
mouth. CG testified that she could see Wood’s genitals through the bottom of the
blindfold, but did not understand until later that his penis was in her mouth. CG also
testified that Wood showed her pornographic materials, but would not always blindfold
her when she performed oral sex on him. She testified that the abuse continued over a
course of three years when she was between the ages of six and nine, and that it occurred
more than fifty times.

After Wood’s girlfriend moved out in 1997, CG’s stepfather discovered Wood
and CG in Wood’s bedroom with the door locked, but both Wood and CG denied that
anything had happened. CG’s parents never allowed the children to be alone with Wood
after that. Later, Wood also moved out of that apartment complex. It was not until [the]
fall [of] 2005, however, that CG told her mother that Wood had “messed with [her]”
sexually, and they contacted the police.

The second complaining witness, SP, was [Wood’s] stepdaughter. In 1997, Wood
met SP’s mother and moved in with them four months later. SP testified that, in 2000,
when she was ten years old, Wood began to sexually abuse her on a daily basis. While

1
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wrestling, SP slipped and accidentally kicked Wood in the groin. Wood complained of
pain for several days and then came home with an envelope that he said was from a
doctor. SP testified that Wood told her that because she hurt him, she was going to have
to fix him. Inside the envelope was piece of paper that described a sexual “procedure,”
including oral, vaginal, and eventually, anal sex, that she was to keep secret from her
mother. SP testified that Wood sometimes videotaped and blindfolded her, and
progressively integrated a crack smoking ritual into the abuse. He also showed her
pornographic videos, including ones depicting her. SP testified that she and Wood
engaged in sexual activities over a five-year period from 2000 to 2005, which occurred
anywhere from 500 to over 2000 times.

In {the] fall [of] 2004, SP told a boyfriend that her stepfather was sexually
abusing her. In October 2005, she told a counselor that Wood had been raping her for
five years. When her mother found out and confronted Wood about the allegation, Wood
said that SP was lying and that “if anybody raped anybody, she raped me.” Wood, when
contacted by police, denied the allegations and fled to Florida.

Wood v. State, 956 A.2d 1228 (Del. 2008).

In February 2006, Wood was arrested and subsequently charged by indictment with
eighteen counts of first degree rape (eight counts with a victim under twelve years of age and ten
counts by a person in a position of trust), and two counts of continuous sexual abuse of a child;
the indictment listed two separate victims. /d at 1229. Prior to trial, the trial court denied
Wood’s motion to sever the charges as to the two different victims. /d. at 1230. In February
2007, a Delaware Superior Court jury convicted Wood on all counts of the indictment except two
counts of first degree rape (person in position of trust), on which the jurers were hung. /d. On
September 7, 2007, the Superior Court sentenced Wood to a total of 290 years at Level V
incarceration. The Delaware Supreme Court affirmed his convictions and sentence on
September 8, 2008. /d. at 1233.

Wood filed his first motion for post-conviction relief pursuant to Delaware Superior
Court Criminal Rule 61 (“Rule 61 motion™) on April 9, 2009. See State v. Wood, 2009 WL

3308806 (Del. Super. Ct. Aug. 24, 2009). The Superior Court denied the Rule 61 motion on

2
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August 1, 2009, and Wood appealed. See Wood v. State, 9 A.3d 477 (Table), 2010 WL 4735003

(Del. Nov. 22, 2010). The Delaware Supreme Court affirmed the Superior Court’s judgment on
November 22, 2010, Id. at 2.~ >LR) BN PECETr e G 5 2070
P .

On March 16, 2011, Wood filed a second Rule 61 motion, which the Superior Court
denied as time-barred on April 11,2011, (D.I. 14 at 2) The Delaware Supreme Court affirmed
that decision on September 21, 2011, and denied Wood’s motion for rehearing en banc on
October 11, 2011. See Wood v. State, 29 A.3d 247 (Table), 2011 WL 4396996, at *2 (Del. Oct.
i1,2011).

{On May 12, 2011, Wood filed a federal habeas petition. (D.I. 1 Wood v. Phelps, Civ. A.
No. 11-413-BMS) However, the Honorable Berle M. Schiller dismissed the petition without
prejudice for failure to exhaust state remedies on July 6, 2011, because the petition explicitly
stated that his appeal from his second Rule 61 motion was still pending. (D.1. 3 in Wood v.
Pheips, Civ. A. No. 11-413-BMS)

Wood filed the instant habeas petition in November 2011, alleging the following four
grounds for relief:2 (1) the trial court erred by allowing the improper joinder of the two sets of
charges naming different victims and by failing to grant Wood’s motion to sever those charges;
(2) defense counsel provided ineffective assistance by (a) failing to investigate Wood’s pre-trial
use of medi'cation and failing to argue that Wood was incompetent to stand trial, (b) waiting until
the day of trial to view the video statement of a witness that was improperly admitted pursuant to

Del. Code Ann. tit. 11, § 3507, and (c) failing to request a hearing pursuant to Del. Code Ann.

2The court has renumbered Wood’s claims without changing the substance alleged therein.

3
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§ 3508 to determine the relevancy of the sexual conduct of the complaiﬂing witnesses;> (3)
defense counsel provided ineffective assistance by (a) failing to conduct an adequate pre-trial
investigation of the ten potential witness names provided by Wood, and failing to call those
witnesses at trial, (b) failing to adequately develop mitigating evidence for sentencing, and (c)
failing to timely file a supplemental brief as directed by the trial court; and (4) Wood’s due
process rights were violated due to prosecutorial misconduct during the opening and closing
statements at trial. (D.I. 1) The State filed an answer in opposition, alleging that the petition
should be denied as time-barred or, alternatively, that the court should deny claim one for not
asserting a claim cognizable on federal habeas review; claim three (a) as meritless; and claim
two (a) - (¢), claim three (b), (¢), and claim four as procedurally barred. (D.I. 14)
IL ONE YEAR STATUTE OF LIMITATIONS

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) was signed into
law by the President on April 23, 1996, and habeas petitions filed in federal courts after this date
must comply with the AEDPA’s requirements. See generally Lindh v. Murphy, 521 U.S. 320,
336 (1997). AEDPA prescribes a one-year period of limitations for the filing of habeas petitions
by state prisoners, which begins to run from the latest of:

(A) the date on which the judgment became final by the conclusion of direct review or
the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State action in
violation of the Constitution or laws of the United States is removed, if the applicant was
prevented from filing by such State action;

3Contrary to the State’s assertion, Wood’s instant petition does not contend that defense counsel

was ineffective for failing to raise an objection pursuant to Del. Code Ann. tit. 11, § 3513.
4
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(C) the date on which the constitutional right asserted was initially recognized by the
Supreme Court, if the right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims presented could have
been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1).

Wood’s petition, filed in 2011, is subject to the one-year limitations period contained in §
2244(d)(1). See Lindh, 521 U.S. at 336. Wood does not allege, and the court does not discern,
any facts triggering the application of § 2244(d)(1)(B), (C), or (D). Thus, the one-year period of
limitations in this case began to run when Wood’s conviction became final under
§ 2244(d)(1)(A).

Pursuant to § 2244(d)(1)(A), if a state prisoner appeals a state court judgment but does
not seek certiorari review, the judgment of conviction becomes final upon expiration of the
ninety-day time period allowed for seeking certiorari review. See Kapral v. United States, 166
F.3d 565, 575, 578 (3d Cir. 1999); Jones v. Morton, 195 F.3d 153, 158 (3d Cir. 1999). In this
case, the Delaware Supreme Court affirmed Wood’s conviction and sentence on September 10,
2008. Following that decision, Wood did not file a petition for a writ of certiorari in the United
States Supreme Court. Consequently, Wood’s conviction became final for the purposes of
§ 2244(d)(1) on December 9, 2008. Accordingly, to comply with the one-year limitations
period, White had to file his § 2254 petition by December 9, 2009. See Wilson v. Beard, 426
F.3d 653 (3d Cir. 2005)(holding that former Federal Rule of Civil Procedure 6(a), (e) applies to

federal habeas petitions).

T
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Wood did not file the instant habeas petition until November 2, 2011,* approximately one
year and eleven months after the expiration of AEDPA’s statute of limitations. Thus, the petition
is time-barred, unless the limitations period can be statutorily or equitably tolled. See Holland v.
Florida, 560 U.S. 631, 645 (2010)(equitable tolling); 28 U.S.C. § 2244(d)(2)(statutory tolling).
The court will discuss each doctrine in turn.

A. Statutery Tolling

Pursuant to § 2244(d)(2), a properly filed application for state collateral review tolls
AEDPA’s limitaiions period during the time the application is pending in the state courts,
including any post-conviction appeals, provided that the application is filed during AEDPA’S
one-year limitations period. Swartz v. Meyers, 204 ¥ .3d 417, 424-25 (3d Cir. 2000). .f“_

nviction relief application that is rejected by a state court for being

prisoner’s state post-co

e

untimely is not “properly filed” for statutory tolling purposes. See Allen v. Siebert, 552 U.S. 3.7

© et e S

(2007).

—
~

In this case, when Wood filed his first Rule 61 motion on April 9, 2009, 120 days of the
limitations period had already expired. The Superior Court denied the motion, and the Delaware
Supreme Court affirmed the Superi‘or Court’s judgment on November 22, 2010.° Thus, the first

Rule 61 motion tolied the limitations period from April 9, 2009 through November 22, 2010.

“Pursuant to the prisoner mailbox rule, the court adopts the date on which petitioner states he
placed the petition in the mail, November 2, 2011, as the filing date. See Longenetie v. Krusing,
322 F.3d 758, 761 (3d Cir. 2003).

SWood’s petition for writ of certiorari regarding the denial of his first Rule 61 motion, which the
United States Supreme Court denied on February 22, 2011, does not have any statutory tolling
effect. See Lawrence v. Florida, 549 U.S. 327, 332 (2007)(AEDPA’s one-year statute of
limitations is not tolled during the pendency of a petition for certiorari to the United States
Supreme Court seeking review of the denial of state post-conviction relief.; Pabon v. Mahanoy,

et

654 F.3d 385, 398 n.18 (3d Cir. 2011).
6
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When the limitations clock started to run again on November 23,2010, Wood had 245 days to
timely file a federal habeas petition.

Wood filed a second Rule 61 motion March 16, 201 1. The Superior Court denied the
motion as time-barred in April 2011, and the Delawarc; Supreme Court affirmed that decision in
September 2011 (and denied his motion for rehearing en banc in October 2011). The fact that
the Delaware state courts denied the second Rule 61 motion as untimely means that it was not
properly filed for § 2254(d)(1) purposes and, therefore, does not have any statutory tolling effect.
Hence, when the limitations clock started to run again on November 23, 2010 after the Delaware
Supreme Coulrt affirmed the denial of Wood’s first Rule 61 motion, the limitations clock ran the
remaining 245 days without interruption until it expired on ] uly 26, 2011. Accordingiy,.the

e r—
instant petition must be dismissed as time-barred, uniess equitabie tolling applies.

B. Equitable Telling

The one-year limitations period may be tolled for equitable reasons in rare circumstances
when the petitioner demonstrates “(1) that he has been pursuing his rights diligently, and (2)

_some extracrdinary circumstance stood in his way and prevented timely filing.” Holland, 130
S.Ct. at 2562 (emphasis added). Equitable tolling is not available where the late filing is due to
the petitioner’s excusable neglect. Id.; Miller v. New Jersey State Dept. of Corr., 145 F.3d 616,
618-19 (3d Cir. 1998). Consistent with these principles, the Third Circuit has explained that
equitable tolling of AEDPA’s limutations period may be appropriate in the following
circumstances;

(1) where the defendant (or the court) actively misled the plaintiff;

(2) where the plaintiff was in some extraordinary way prevented from asserting his rights;

(031’) where the plaintiff timely asserted his rights mistakenly in the wrong forum.

9
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(2

Jones, 195 ¥ .3d at 159, Thomas v. Snyder, 2001 WL 1555239, at *3-4 (D. Del. Nov. 28, 2001).

Wood asserts numerous arguments for equitable tolling, none of which are persuasive.
First, Wood contends that the instant petition should be considered timely because it constitutes
an amendment under Federal Rule of Civil Procedure 15(c)(2) that relates back to the first
federal habeas petition he timely filed in May 2011. (D.I. 41) However, it is well-settled that a
new habeas petition cannot relate back to a habeas petition that was dismissed without prejudice
for failure to exhaust state remedies. Jones v. Morton, 195 F.3d 153 (3d Cir. 1999). In this case,
the Honorable Berle M. Schiller dismissed Wood’s first petition without prejudice because the
existence of Wood’s then-pending second Rule 61 appeal meant that he had not exhausted state
remedies when he filed the petition. In these circumstances, the court cannot treat the instant
petition filed in November 2011 as an amendment “relating back” to Wood’s earlier May 2011
petition.

Second, Wood asserts that Judge Schiller’s July 6, 2011 order dismissing his first habeas

petition without prejudice granted him permission to “return after” his state issues were resolved,

assertion is belied by the actual wording of the dismissal order, which explicitly states that Wood
is “responsible for determining the events that trigger and toll the limitations period.” Wood v.
Phelps, Civ. Act. No. 11;413-BMS, Mem. and Order at 2 n.1 (D. Del. July 6, 2011). Notably,
nothing in the order even remotely suggests that Wood need not worry about the limitations
period. Wood v. Phelps, Civ. Act. No. 11-413-BMS, Mem. and Order at 2 n.1 (D. Del. July 6,
2011). Moreover, when Wood filed his first federal habeas petition on May 12, 201 1,-he already
knew that the Superior Court had denied his second Rule 61 motion as time-barred in April,

2011. Considering the Superior Court’s April 2011 denial of Wood’s Rule 61 motion as time-
8§




Case 1:11-cv-01115-GMS Document 59 Filed 01/22/15 Page 10 of 26 PagelD #: 583

barred, there existed the very likely probability that the Delaware Supreme Court would also

conclude that Wood’s second Rule 61 motion was time-barred, which, in turn, would mean that
Wood’s second Rule 61 motion could not toll AEDPA’s limitations period because it was not
“properly filed” for § 2254 purposes. Given the well-established principle that a prisoner’s
ignorance of the law and Jack of legal expertise does not excuse his failure to make a prompt and
timely filing,® the court concludes that Wood’s erroneous assumption that Judge Schiller’s
dismissal of his first habeas petition without prejudice somehow excused his requirement to
comply with AEDPA’s one year limitations period does not constitute an extraordinary
circumstance warranting equitable tolling.’

Third, the court rejects Wood’s assertion that the limitations period should be equitably
tolled because he has a “history of mental illness” and 2 “limited education,” he “was without
counsel during his initial collateral proceedings,” and he “was incarcerated and was moved
within the prison system [during the period of time in question,] which limited his access to
people trained in law an access to a law library.” (D.I. 41 at 6) To begin, a prisoner’s limited
access to a law library is a routine aspect of prison life, and is generally insufficient to trigger
equitable tolling absent a causal relationship between the limited library access and the
prisoner’s late filing. See Brown v. Shannon, 322 F.3d 768, 773 (3d Cir. 2003); Bunting v.

Phelps, 637 F. Supp. 2d 444, 448 (D. Del 2009). Here, Wood has not provided any evidence

6See Jones v. Morton, 195 F.3d 153, 160 (3d Cir. 1999); Simpson v. Snyder, 2002 WL 1000094,
at *3 (D. Del. May 14, 2002)(a petitioner’s lack of legal knowledge does not constitute an
extraordinary circumstance for equitable tolling purposes).

"The court also notes that Wood did not raise AEDPA’s statute of limitations as a possible issue
in his May 2011 petition, and he did not file a motion to stay and abey his federal habeas
proceeding.
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supporting his allegation of limited library access, which necessarily defeats his ability to
demonstrate that the alleged limited access actually prevented him from filing a timely habeas
petition.

Wood's contention that the limitations period should be equitably tolled because he has a
limited education and he was mentally ill/incompetent during his trial also fails. Wood does not
explain how his alleged mental illness and/or incompetence during his trial, or how his overall
limited education, actually prevented him from filing a timely habeas petition. The record
indicates that Wood was capable of filing court documents on time, because he timely filed his
first Rule 61 motion in state court and he timely filed his unexhausted federal habeas petition
before AEDPA’s limitations period expired. See Champney v. Sec'y Pennsylvania Dep’t of
Corr., 469 F. App’x 113, 118 (3d Cir. 2012)(“[Petitioner’s] participation in court proceedings
over an extended period of time compel{s] the conclusion that the extraordinary remedy of
equitable tolling is not warranted here.”).

As for Wood’s contention that he was not represented by counsel during the initial review
of his first Rule 61 motion, the court construes this assertion as an attempt to use the recent
holding in Martinez v. Ryan, 132 S.Ct. 1309 (2012) to excuse his untimely filing. However, this
attempt fails. By its own terms, the Martinez decision provides a petitioner with an opportunity
to overcome the procedural default of a claim asserting ineffective assistance of trial counsel,
but does not in any way impact a petitioner’s obligation to comply with AEDPA’s limitations
period.

Finally, the court rejects Wood’s contention that the limitations period should be
equitably tolled because he has newly discovered evidence of his actual innocence, namely,

police reports from November 2005 and records from the Jewish Family Services (“JFS”) for his
10
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counseling sessions that occurred in 2004, 2005, and 2006. (D.1. 41 at 7); see McQuiggin v.
Perkins, 133 S.Ct. 1924 (2013)(a credible claim of actual innocence based on new reliable

e O R o e ee
evidence that was not presented at trial may warrant equitable tolling). Wood contends the JFS

\_.\_/________———————/"’___1

records establish his innocence because they show he was a loving father trying to keep his

family together; he was concerned about SP’s anger and her acting out; he convinced SP and her
mother to go to counseling, which he would not have done if he was abusing SP; and SP was a
known liar. Wood contends that the two day period between the November 2005 police
statements given by SP and CG establish his actual innocence because the two-day differential
suggests that the giris “collaborated” on their stories in order to frame him. (D.I. 43 at 4-5)

To succeed on this argument, Wood must present a credible claim of actual innocence
based on “new reliable evidence . .. that was not presented at trial,” and he “must show that it is
more likely than not that no reasonable juror would have found him guilty beyond a reasonable
doubt™ m light of that new evidence of his factual innocence. Schiup v. Delo, S131U.S. 298, 324,
327 (1995). Here, the court is not persuaded that the records are “newly discovered.” First,
considering that the police reports are dated November 2005, it would appear that they were
substantially available to Wood during his February 2007 trial. Second, the JFS records were
provided to Wood 1n Sep“zember or October of 2009, approximately two years prior to Wood’s
filing of the instant petition. (D.I. 44) And finally, Wood actually admits that he has had the
police reports and JFS records in his possession “for some time,” but “just realized that he had
them.” (D.I. 43 at 4)

Even if the court were to view the records as “newly discovered,” the records do not
show “it is more likely than not that ‘no reasonable juror’ would have convicted” Wood if they

had been presented at trial. Notably, the JFS records regarding Wood’s counseling sessions only
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provide a glim?se into Wood's perspective and mental health issues, not the victims
perspectives or thought processes. As for the police reports, the fact that SP and CG provided
their police statements two days apart does not constitute concrete evidence that they were
working together to “frame him” as the perpetrator of the sexual abuse they alleged.

For all of these reasons, the court concludes that equitable tolling is not available on the
grounds set forth by Wood. Accordingly, the court will dismiss the petition as time-barred.
III.  MERITS

Alternatively, even if the court were to treat the petition as timely filed, none of the

claims asserted therein warrant habeas relief.

A. Claim Two (a), (b), (¢) and Claim Three (b), (¢): Procedurally Barred
Ineffective Assistance of Counsel Claims

Absent exceptional circumstances, a federal court cannot grant habeas relief on a
cognizable claim unless the petitioner has exhausted all means of available review under state
law. 28 U.S.C. § 2254(b); O Sullivan v. Boerckel, 526 U.S. 838, 842-44 (1999); Picard v.
Connor, 404 U.S. 270, 275 (1971). AEDPA states, in pertinent part:

An application for a writ of habeas corpus on behalf of a person in custody pursuant to
the judgment of a State court shall not be granted unless it appears that —

(A) the applicant has exhausted the remedies available in the courts of the State; or

(B)(1) there is an absence of available State corrective process; or
(i) circumstances exist that render such process ineffective to protect the rights of the

applicant.
28 U.S.C. § 2254(b)(1).

- The exhaustion requirement is based on principles of comity, requiring a petitioner to
give “state courts one full opportunity to resolve any constitutional issues by invoking one
complete round of the State’s established appellate review process.” O’Sullivan, 526 U.S. at

12
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844-45, Werts v. Vaughn, 228 F.3d 178, 192 (3d Cir. 2000). A petitioner satisfies the
exhaustion requirement by demonstrating that the habeas claims were “fairly presented” to the
state’s highest court, either on direct appeal or in a post-conviction proceeding, in a procedural
manner permitting the court to consider the claims on their merits. Bell v. Cone, 543 U.S. 447,
451 n.3 (2005); Castille v. Peoples, 489 U.S. 346, 351 (1989).

A petitioner’s failure to exhaust state remedies will be excused if state procedural rules
preclude him from seeking further relief in state courts. Lines v. Larkins, 208 F.3d 153, 160 (3d
Cir. 2000); see Teague v. Lane, 489 U.S. 288, 297-98 (1989). Although treated as technically
exhausted, such claims are nonetheless procedurally defaulted. Lines, 208 F.3d at 160; Coleman
v. Thompson, 501 U.S. 722, 750-51 (1991). Similarly, if a petitioner presents a habeas claim to
the state’s highest court, but that court “clearly and expressly” refuses to review the merits of the
claim due to an independent and adequate state procedural rule, the claim is exhausted but
procedurally defaulted. See Coleman, 501 U.S. at 750; Harris v. Reed, 489 U.S. 255, 260-64
(1989).

Federal courts may not consider the merits of procedurally defaulted clainis uniess the
petitioner demonstrates either cause for the procedural default and actual prejudice resulting
therefrom, or that a fundamental miscarriage of justice will result if the court does not review the
claims. McCandless v. Vaughn, 172 F.3d 255, 260 (3d Cir. 1999); Coleman, 501 U.S. at 750-
51. To demonstrate cause for a procedural default, a petitioner must show that “some objective
factor external to the defense impeded counsel’s efforts to comply with the State’s procedural

rule.” Murray v. Carrier, 477 U.S. 478, 488 (1986). To demonstrate actual prejudice, a

* petitioner must show “that {the errors at trial] worked to his actual and substantial disadvantage,

infecting his entire trial with error of constitutional dimensions.” Id. at 494,
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Alternatively, a federal court may excuse a procedural default if the petitioner
B

e

demonstrates that fallure to review the claim will result in a fundamental miscarriage of justice.
—

Edwards v. Carpenter, 529 U.S. 446, 451 (2000) Wenger v: Frank, 266 F.3d 218, 224 (3d Cir.

—

2001). A petltloner demonstrates a miscarriage of justice by showmg a “constitutional violation

-—

has probably resulted in the conviction of one who is actually innocent.” Murray, 477 U S. at

496. Actual innocence means factual i 1nnocence not legal msufﬁmency Bousley v. United

States, 523 U.S. 614, 623 (1998). In order to establish actual innocence, the petitioner must
e ety

.
present new reliable evidence — not presented at trial — that demonstrates “it is more likely than —~=>
. iadinchtuing A

not that no reasonable juror would have found petitioner guiity beyond a reasonable doubt.”D ,_é
— — .

House v. Bell, 5471.S. 518, 537-38 (2006); Sweger v. Chesney, 294 F.3d 506, 522-24 (3d Cir.
Hg -

2002

Here, in claim two (a), Wood contends that defense counse] was ineffective because he

failed to investigate Wood’s use of medications prior to trial and failed to argue that Wood was
not competent to stand trial. Wood did not present this argument to the Superior Court in his
first Rule 61 motion, but réised it for the first time during his post-conviction appeal of his first
Rule 61 motion. As a result, the Delaware Supreme Court only reviewed claim two (a) for plain
error pursuant to Delaware Supreme Court Rule 8; the Delaware Supreme Court rejected the
claim because the record belied Wood’s assertion of incompetency.

In claim two (b), Wood contends that defense counsel failed to argue that the trial court
improperly admitted the out-of-court statements of the complaining witnesses under Del. Code
Ann. tit. 11, § 3507. Similarly, claim two (c) asserts that counsel was ineffective for failing to

file a motion for a hearing under Del. Code Ann. tit. 11, § 3508. Wood presented these two

arguments to the Superior Court in his second R

ule 61 motion, but the Superior Court denied the

1
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entire second Rule 61 moticn as time-barred under Rule 61(i)(1). The Superior Court also
denied these two arguments as procedurally barred by Rule 61(i)(2), (3) and (4) because Wood
did not present these arguments in his first Rule 61 motion. The Delaware Supreme Court
affirmed that decision.

By applying the procedural bars of Delaware Supreme Court Rule 8 and Superior Court
Criminal Rule 61(i), the Delaware Supreme Court articulated a “plain statement” under Harris v.
Reed, 489 U.S. 255, 263-4 (1984) that its decision to deny claim two in its entirety rested on state
law grounds. This court has consistently held that Rule 8 and Rule 61 are independent and
adequate state procedural rules precluding federél habeas review absent a showing of cause and
prejudice. See Campbell v. Burris, S15 F.3d 172, 182 (3d Cir. 2008) (Rule 8); McCleaf'v.
Carroll, 416 F. Supp. 2d 283, 296 (D. Del. 2006) (Rule 61); Mayfield v. Carroll, 2005 WL
2654283 (D. Del. Oct. 11, 2005). As suéh, the court cannot review the merits of claim two (a),
{b), and (c) absent a showing of cause and prejudice.

As for claim three (b), in which Wood argues that defense counsel was ineffective for
failing to develop mitigating evidence, and claim three (¢), in which he alleges that defense
counsel was ineffective for failing to file a supplemental brief, the record reveals that Wood
raised these arguments in his first Rule 61 motion. However, Wood did not exhaust state
remedies for these two arguments because he did not present them to the Delaware Supreme
Court on post-conviction appeal. Delaware Superior Court Criminal Rules 61(i)(1), (2), (3), and
(4) would bar Wood from presenting the arguments in claim three (b) and {c) in a new Rule 6

motion.® Thus, the court must treat claim three (b) and (c) as exhausted but procedurally

®Delaware Superior Court Criminal Rule 61 was recently amended in June 2014. The

amendment changes the substance of Rule 61(i)(2) regarding repetitive motions, and also deletes
15
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prejudice.

Wood appears to contend that his procedural default of claim two (a)-(c) and claim three
(b) and {c) should be excused pursuant to Martinez v. Ryan, because counsel was not appointed
to represent him during his first Rule 61 proceeding in the Superior Court. (D.1. 52 at 3) This
argument is unavailing. Although the Martinez Court held that a petitioner’s failure to present a
substantial ineffective assistance of trial counsel claim in the initial-review collateral proceeding
may be excused if the petitioner was not represented by counsel, by its own terms, the Marfinez
holding cannot be used to excuse a petitioner’s failure to present an ineffective assistance of trial
counsel claim to a state’s supreme court on post-conviction appeal. Here, Wood actually
presented claim three (b) and (c) to the Superior Court in his first Rule 61 motion, and the
Superior Court denied the arguments as meritless, Wood, however, failed to present thesé same
issues to the Delaware Supreme Court on post-conviction appeal. As a result, Marfinez does not
help Wood establish cause for his procedural default of claim three (b) and (c).

In the absence of cause, the court need not address the issue of prejudice. Additionaliy,'
the miscarriage of justice exception does not excuse Wood’s default of claim three (b) and (c),
because he has not provided new reliable evidence of his actual innocence. Accordingly, the
court will deny claim three (b) and (c) as procedurally barred.

As for Wood’s default of claim two (a), (b}, and (c), even if the court were to presume

that the failure to appoint counsel for Wood in his first Rule 61 proceeding constituted cause

the Rule 61(1)(5) miscarriage of justice exception to the procedural bars contained in Rule
61(1)(1), (2), and (3). See Del. Super. Ct. Cr. R. 61(i). However, because the amendment to Rule
61(i) became effective on June 4, 2014, the court’s analysis is governed by the version of Rule

61 that was in effect when Wood filed the instant petition.
16
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under Martinez, the court is still precluded from reviewing the merits of claim two in its entirety
because Wood has failed to demonstrate prejudice. For instance, during Wood’s first post-
conviction appeal, the Delaware Supreme Court reviewed Wood’s argument in ciaim two (a)
regarding defense counsel’s failure to investigate whether Wood’s use of psychotropic
medications rendered him incompetent to stand trial under Delaware Supreme Court Rule 8’s
plain error standard, and found the argument to be without merit. Specifically, the Delaware
Supreme Court noted that a “review of the trial transcript, in fact, reflects that Wood understood
the proceedings against him and was able to actively participate in his own defense by consulting
with his counsel and testifying on his own behalf.” Wood, 2010 WL 4735003, at *2. In this
proceeding, Wood has not rebutted the Delaware Supreme Court’s factual finding with clear and
convincing evidence to the contrary. As such, Wood cannot establish a reasonabie probability
that he would have been successful had he presented this claim to the Superior Court in his Rule
61 motion, which, in turn, prevents him from demonstrating prejudice sufficient to excuse his
procedural default of claim two (a).

Similarly, Wood cannot demonstrate prejudice resuiting from his default of claim two (b)
and (¢) (which allege defense counsel erred by failing to challenge evidentiary procedures he
contends were improper under §§ 3507 and 3508). During Wood's second post-conviction
appeal, the Delaware Supreme Court reviewed the instant arguments under Rule 613)(5),? and

/
held that “Wood’s counsel may not be faulted for failing to object to” the procedures for
admission of out-of-court statements under §§ 3507 and 3513, “[blecause the record reflects that

the proper procedures were used at trial.” Wood, 2011 WL 4396996, at *2. The Delaware

“Delaware Superior Court Criminal Rule 61 was amended effective June 4, 2014. The
amendment omits the Rule 61(i}(5) miscarriage of justice exception to the procedural bars

contained in Rule 61(i)(1), (2), and (3). See Del. Super. Ct. Cr. R. 61(1).
17




Case 1:11-cv-01115-GMS Document 59 Filed 01/22/15 Page 19 of 26 PagelD #: 592

Supreme Court aiso rejected Wood’s argument that defense counsel was ineffective for failing to
move for a § 3508 hearing because “Wood’s counsel did, in fact, move for a § 3508 hearing, but
the trial judge ruled égains; him.” Id. Once again, the court accepts as correct the Delaware
Supreme Court’s factual findings, given Wood’s failure to rebut those findings with any clear
and convincing evidence. As such, Wdod cannot demonstrate prejudice, because he cannot
demonstrate a reasonable probability that he would have succeeded if, indeed, the arguments
contained in claim two (b) and (c) had been presented to the Superior Court in his first Rule 61
motion. Accordingly, the court will deny all three sub-arguments of claim two as procedurally
barred.

B. Claim Three (2): Ineffective Assistance of Counsel

When a state’s highest court has adjudicated a federal habeas claim on the merits, the
federal court must review the claim under the deferential standard contained in 28 U.S.C.
§ 2254(d).!% Pursuant to 28 U.S.C. § 2254(d), federal habeas relief may only be granted if the
state court’s decision was “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States,” or the state
court’s decision was an umeaso;xable determination of the facts based on the evidence adduced
in the trial. 28 U.S.C. § 2254(d)(1) & (2); see also Williams v. Taylor, 529 U.S. 362, 412
(2000); Appel v. Horn, 250 F.3d 203, 210 (3d Cir. 2001). This deferential standard of § 2254(d)
applies even “when a state court’s order is unaccompanied by an opinion explaining the reasons
relief has been denied.” Harrington v. Richter, 562 U.S. 86, 131 S.Ct. 770, 784-85 (2011). As

recently explained by the Supreme Court, “it may be presumed that the state court adjudicated

"9A claim has been “adjudicated on the merits” for the purposes of 28 U.S.C. § 2254(d) if the
state court decision finally resolves the claim on the basis of its substance, rather than on a

procedural or some other ground. Thomas v. Horn, 570 F.3d 105, 115 (3d Cir. 2009).
18
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the claim on the merits in the absence of any indication or state-law procedural principles to the
contrary.” Id

Additionally, when reviewing a habeas claim under § 2254(d), a federal court must

presume that the state court’s determinations of factual issues aré correct. 28 U.S.C. §

254(e)(1); Appel, 250 F.3d at 210. This presumption of correctness applies to both explicit and
implicit findings of fact, and is only rebutted by clear and convinéing evidence to the contrary.
28 U.S.C. § 2254(e)(1); Campbell v. Vaughn, 209 F.3d 280, 286 (3d Cir. 2000); Miller-El v.
Cockrell, 537 U.S. 322, 341 (2003)(stating that the clear and convincing standard in § 2254(e)(1)
applies to factual issues, whereas the unreasonable application standard of § 2254(d)(2) applies
to factual decisions).

In claim three (a), Wood contends that trial counsel was ineffective for failing to
investigate and call ten defense witnesses and for failing to obtain school and counseling records
of the victims. Weod presented this claim in his first post-conviction appeal, and the Delaware
Supreme Court denied it as meritless. As such, Wood will only be entitled to habeas relief if the
Delaware Supreme Court’s decision was either contrary to, or involved an unreasonable
application of, clearly established Federal law.

The clearly established Federal law governing the instant ineffective assistance of
counsel claim is the two-pronged standard enunciated by Strickland v. Washington, 466 U.S. 668
(1984) and its progeny. See Wiggins v. Smith, 539 U.S. 510 (2003). Under the first Strickland
prong, a petitioner must demonstrate that “counsel’s representatioﬁ fell below an objective
standard of reasonableness,” with reasonableness being judged under professional norms
prevailing at the time counsel rendered assistance. Strickland, 466 U.S. at 688. Under the

second Strickland prong, a petitioner must demonstrate “there is a reasonable probability that,
19
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but for counsel’s error the result would have been different.” /d. at 687-96. A reasonable E
probability is a “probability sufficient to undermine confidence in the outcome.” Id. at 688. .

In order to sustain an ineffective assistance of counsel claim, a petitioner must make
concrete allegations of actual prejudice and substantiate them or risk summary dismissal. See E
Wells v. Petsock, 941 F.2d 253, 259-260 (3d Cir. 1991); Dooley v. Petsock, 816 F.2d 885, 891-92

(3d Cir. 1987). Although not insurmountable, the Strickland standard is highly demanding and

T T T e e

leads to a “strong presumption that the representation was professionally reasonable.”

Strickland, 466 U.S. at 689.

In this case, the Delaware Supreme Court applied the Strickland standard when it denied

the instant ineffective assistance of counsel claim on post-conviction appeal. Thus, the Delaware

Supreme Court’s decision was not contrary to clearly established federal law. See Williams, 529

U.S. at 406 (“[A] run-of-the-mill state-court decision applying the correct legal rule from

{Supreme Court] cases to the facts of a prisoner’s case [does] not fit comfortably within
Loup i P } 3

2254(d)(1)’s ‘contrary to’ clause”).

The court’s inquiry under § 2254(d)(1) is not over, because it must also determine if the
Delaware Supreme Court’s denial of three (a) as meritless involved a reasonable application of
Strickland. When performing this in(juiry, the court must review the Delaware Supreme Court’s
decision with respect to petitioner’s ineffective assistance of counsel claims through a “doubly
deferential” lens. See Harrington, 131 S.Ct. at 788. In other words, “the question is not whether
counsel's actions were reasonable, [but rather], whether there is any reasonable argument that
counsel satisfied Strickland’s deferential standard.” Id.

Turning first to Wood’s contention regarding counsel’s failure to call the ten witnesses he

identified, the Superior Court denied this contention as conciusory, and the Delaware Supreme
20
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Court affirmed that decision after noting that Wood “fails to explain what these witnesses would
have told the jury and how it could have impacted the outcome of his trial.” Wood, 2010 WL
4735003, at *2. After reviewing the record, the court cannot conclude that the Delaware state
courts unreasonably applied Strickland in rejecting this portion of claim three (a). Although
Wood’s petition and supplemental decuments filed in tlﬁs proceeding do not identify the
witnesses or provide any description of the witnesses’ potential testimony, the state court record
reveals that the ten potential witnesses Wood named included his mother, sister,
acquaintance/friend, therapist, and SP’s therapist. (D.1. 16, Aug. 16, 2011 App. to Appellant’s
Reply Op. Br. in Wood v. State, N0.219,2011 at 6-7) The record also reveals that Wood believed
the witnesses would generally testify about SP’s compulsive lying, and also that she was
“sexuallv knowiedgeable and promiscuous at the early age of 7 vears old.”! /4. Howcver,
Wood’s prediction of the witnesses’ testimony is speculative and self-serving. Moreover, given
the relationship between Wood and his family members, their potential testimony regarding SP’s
alleged promiscuity as a child would have lacked credibility. And finally, Wood has not
provided a description of the therapists’ potential testimony, nor has he demonstrated that the
therapists’ testimony regarding SP’s counseling sessions would have been admissible.

Trial counsel’s strategic decisions regarding which witnesses to call are accorded great
deference on federal habeas review. See Strickland, 466 U.S. at 690-91; Hess v. Mazurkiewicz,
135 F.3d 905, 908-09 (3d Cir. 1998). Given the aforementioned concerns surrounding the
potential witnesses, the court cannot conclude that defense counsel’s failure to call these

witnesses was prejudicial to Wood’s case.

"'The court notes that the State’s opening brief and appendix in Wood’s first Rule 61 proceeding
(No. 579,2009) are not included in the record.

21
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In turn, Wood’s contention that counsel failed to subpoena the victims’ school and
counseling records is unavailing because it is factually incorrect. As the Delaware Supreme
Court held on post-conviction appeal, Wood cannot demonstrate prejudice under Strickland
because trial counsel actually did subpoena the school and counseling records of the victims, but
the trial court granted the State’s motion to quash those subpoenas. See State v. Wood, 2007 WL
441953 (Del. Super. Ct. Feb. 1, 2007).

Wood attempts to bypass this conclusion in one of his responses to the State’s answer by
asserting that, aithough he 1s unsure if defense counsel obtained the victims’ therapy and
counseling records, counsel was ineffective because the “defense claim of being innocent may
have been established had counsel confronted the victims about what they meant by ‘Bruce loves
his children and family. I’m going to make sure he doesn’t have that anymore.”” (D.1. 41 at 5)
In essence, Wood is alleging that counsel could have established that the victims “framed him™
by pursuing this line of questicning. This speculative argument, however, fails to establish a
reasonable probability that the outcome of Wood’s criminal proceeding would have been
different but for counsel’s alleged faiiure.

In sum, the court concludes that the Delaware Supreme Court reasonably applied
Strickland in denying claim three (a). Accordingly, the court will deny claim three (a) as
meritless. |

€. Claim One: Neot Cognizable And/Or Procedurally Barred

In claim one, Wood contends that the trial court erred by failing to grant his pre-trial
motion to sever the two sets-of charges relating to the two different complaining witnesses.
Wood presented this same argument to the Delaware Supreme Court on direct appeal,

contending that the improper joinder violated Superior Court Criminal Rule 8(a), and that th
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the charges under Superior Court Criminal

—t

trial court should have granted his motion to seve
Rule 14. See Wood, 956 A.2d at 1230-33. The Delaware Supreme Court rejected Wood’s
argument, and held that the trial court did not eir in denying his motion to sever.

“Improper joinder does not, in itself, violate the Constitution. Rather, misjoinder would
rise to the level of a constitutional violation only if it results in prejudice so great as to dény a
defendant his Fifth Amendment right to a fair trial.” Uhnired States v. Lane, 474 U.S. 438, 446
n.8 (1986). It is also well-established that “[s]tate courts are the ultimate expositors of state
Jaw,”'? and claims based on errors of state law are not cognizable on habeas review. Estelle v.
McGuire, 502 U.S. 62, 67-68 (1991).

Here, as in his direct appeal, Wood does not assert that the alleged improper joinder

Q.

amounted to a constitutional violation. Rather, he argues that the trial court’s actions constitute
reversible error. As such, the court concludes that claim one is not cognizable on habeas review.
Moreover, even if the court were to treat claim one as asserting a cognizable due process
argument, the court would deny the claim as procedurally barred. Wood did not raise claim one
as a federal constitutional claim at the state court level, and he does not assert any cause and
prejudice for his default. In turn, Wood’s procedural default also cannot be excused under the
miscarriage of justice exception, because he has not presented any new reliable evidence of his
actual innocence. For these reasons, the court alternatively denies claim one as procedurally
barred.

D. Claim Four: Procedurally Barred

In claim four, Wood contends that his due process rights were violated when the

- prosecutor made improper opening and closing statements and arguments. Wood presented this

“Mullaney v. Wilbur, 421 U.S. 684, 691 (1975).
23
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same argument in his first Rule 61 proceeding, but the Superior Court denied it as procedurally
defaulted under Rule 61(i)(3) because Wood failed to present the prosecutorial misconduct claim
on direct appeal. The Delaware Supreme Court affirmed that decision. In these circumstances,
the court cannot review the merits of claim four unless Wood establishes cause for and prejudice
resulting from his default of claim four, or that the court should review its merits in order to
prevent a miscarriage of justice.

Wood attempts to establish cause for his procedural default of claim four by blaming
appeliate counsel for failing to present the claim on direct appeal. An attorney’s failure to
preserve or raise a claim on direct appeal can constitute cause for a petitioner’s default of that
claim only if counsel’s failure amounts to constitutionally ineffective assistance. See Hodge v.
United States, 554 F.3d 372, 379 (3d Cir. 2009). In his first post-conviction appeal, the
Delaware Supreme Court rejected Wood’s attempt to blame appetlate counsel for his defauit of
the prosecutorial misconduct claim because Wood “fail[ed] to allege with any specificity what
statements were allegedly improper or how those statements allegedly affected the outcome of
his trial,” which, in turn, meant that Wood did not establish sufficient prejudice under Strickiand.
Wood, 2010 WL 4735003, at *1.

Wood attempts to establish cause in this proceeding by blaming appellate counsel for not
raising the issue of prosecutorial misconduct on direct appeal. However, the instant attempt fails
because, as in his first state post-conviction appeal, Wood does not identify which prosecutorial
statements and/or arguments defense counsel should have objected to. |

Wood’s failure to establish cause obviates the court’s need to address the issue of

prejudice. Moreover, given Wood’s failure to provide new reliable evidence of his actual
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innocence, the miscarriage of justice exception to the procedural default doctrine is inapplicable.
Accordingly, the court will deny claim four as procedurally barred from federal habeas review.
IV. CERTIFICATE OF APPEALABILITY
Vhen a district court issues a final order denying a § 2254 petition, the court must also

decide whether to issue a certificate of appealability. See 3d Cir. L. AR. 222 (2011). A
certificate of appealability is appropriate when a petitioner makes a “substantial showing of the
denial of a constitutional right” by demonstrating “that reasonable jurists would find the district
court’s assessment of the constitutional claims debatable or wrong.” 28 U.S.C. § 2253(c}(2);
Slack v. McDaniel, 529 U.S. 473, 484 (2000). In addition, when a federal court denies a habeas
petition on procedural grounds without reaching the underlying constitutional claims, the court is
not required to issue a certificate of appealability unless the petitioner demonstrates that jurists of
reason would find it debatable: (1) whether the petition states a valid claim of the denial of a
constitutional right; and (2) whether the court was correct in its procedural ruling. Id

The court has concluded that Wood’s petition filed pursuant to 28 U.S.C. § 2254 should
be denied as time-barred or, alternatively, because the claims contained therein are meritless or
procedurally barred. The court is persuaded that reasonable jurists would not find these
conclusions to be debatable. Therefore, the court will not issue a certificate of appealability.
V. | CONCLUSION

For the reasons discussed, the court will deny Wood’s petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254.

An appropriate order will be entered.

25
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10/28/2013 | 41 |MOTION to Amend 1 Petition for Writ of Habeas Corpus — filed by Bruce Wood.
(cla, ) (Entered: 10/29/2G13)
10/28/2013 | 42 | MOTION to Amend 34 MOTION to Appoint Counse} — filed by Bruce Wood. (cla, )
(Entered: 10/29/2013)
10/28/2013 43 | APPENDIX re 4] MOTION to Amend/Correct 1 Petition for Writ of Habeas Corpus,
42 MOTION to Amend/Correct 34 MOTION to Appoint Counsel — filed by Bruce
Wood. (cla, ) (Entered: 10/29/2013) ,
19/28/2013 | 44 |[SEALED] EXHIBIT A, B and Gre 43 Appendlx — tiled by Bruce Wood. (cla, )
(Entered: 10/29/2013)
10/29/2013 | 45 |Letter to Bruce Wood from Clerk regarding docket sheet quote ~ re 40 Letter. (cla, )
{(Entered: 10/29/2013)
12/02/2013 | 46 |NOTICE of Subpoena — filed by Bruce Wood (cla, ) (Entered: 12/03/2013)
(1/23/2014 | 47 |MOTION to Supplement Rule 15(a)(b) Amendment Motion Pending Before the Court

— filed by Bruce Wood. (mdb) (Entered: 01/24/2014)




$1/23/2014

|-Jk
oo

[SEALED] APPENDIX - re 47 MOTION to Supplenient Rule 15(a)(b) Amendment
Motion Pending Before the Court by Bruce Wood. indb) (Entered: 01/24/2014)

02/07/2014

ke

Letter to Clerk from Bruce Wood, dated 2/5/14 regarding request for docket sheet.
(cla, ) (Entered: 02/07/2014)

02/07/2014

Letter to Bruce Wood from Clerk regarding response to 49 Letter. (cla, ) (Entered:
02/07/2014)

03/12/2014

Remark — Payment of §1.50, receipt number 21074, 1eceived for copywork request
(D149 ). Docket sheet mailed. (mdb) (Entered: 03/12/2014)

05/20/2014

MOTION to Withdraw 35 MOTION to Correct the Record — filed by Bruce Wood.
(cla, ) (Entered: 05/20/2014)

05/20/2014

K3

MOTION to Stay, MOTION to Remand to State Coust - filed by Bruce Wood. (cla, )

(Entered: 05/20/2014)

06/10/2014

Iur
(]

Letter to Clerk from Bruce Wood, dated 6/6/14 regardmg Request of Docket Sheet for
2/8/14 to present. (snb) (Entered: 06/ 10/2014)

06/10/2014

|©

Letter to Bmce Wood from Clerk regarding response to 33 Letter. (snb) (Entered:
$06/10/2014

06/13/2014

|L/1
)

MOTION TO WITHDRAWL re 52 MOTION to Stay MOTION to Remand to State
Court — filed by Bruce Wood. (snb) Modified on 6/16/2014 (snb, ). (Entered:
06/13/2014)

09/09/2014

2

ORDER granting 41 Motion to Amend/Correct; granting 47 MOTION to Supplement
Rule 15(a)(b) Amendment Motion Pending Before the Court, MOTION to
Amend/Correct | Petition for Writ of Habeas Corpus. Signed by Judge Gregory M.
Sleet on 9/8/14. (rwe) (Entered: 09/09/2014)

09/09/2014

ORDER - that: 1. Wood's motion to withdraw his motion to correct the records and
apply special circumstances (D 1. 51) is GRANTED. As such, the clerk shall terminate
Wood's motion to correct the records (D.I. 35).2. Wood's motion to withdraw his
motion to sray the proceeding (D.1. 55) 1s GRANTED. As such, the clerk shall

terminate Wood's motion to stay {D.1. 52). Signed by Tudge Glegul'y M. Sleet on
9/8/14 (rwc) (Entered: 09/09/2014)

09/09/2014 |

ORDER denying 34 Motion to Appoint Counsel ; grahting 42 Motion to
Amend/Correct. Signed by Judge Gregory M. Sleet on 9/8/14. (rwc) (Entered:
09/09/2014)

G1/22/2015

MEMORANDUM OPINION. Signed by Judge Gregory M. Sleet on 01/22/15. (etg, )
(Entered: 01/22/2015)

61/22/2015

B

ORDER DISMISSING application for writ of habeas corpus and DENYING writ. The
court declines to issue a certificate of appealabIhly because Wood has failed to satlsfy
the standards set forth in 28 U.S.C. § 2253(c)(2).(copy to pltf.) (CASE CLOSED
Signed by Judge Gregory M. Sleet on 01/22/15. (etg, ) (Entered 01/22/2015)

01/27/2015

NOTICE OF APPEAL to the Third Circuit of 60 Order Dlsmxssmg Petition for Writ of
Habeas Corpus,. Appeal filed by Bruce Wood. (No fee paid, no IFP — TPO sent)(mas,
)} (Entered: 02/11/2015)

01/29/2015

Notice of intent to filed MOTION for Reargument re 50 Order Dismissing Petition for
Writ of Habeas Corpus, — filed by Bruce Wood. (etg, ) (Entered: 01/29/2015)

02/09/2015

MOTION for Reargument re 60 Order Dismissing Petition for Writ of Habeas Corpus,
filed by Bruce Wood.Answering Brief/Response due date per Local Rules is
2/26/2015. (mas, ) (Entered: 02/10/2015)

(2/11/2015

USCA Letter to District Court Clerk regarding forwai*&ing Notice of Appeal on behalf
of Bruce Wood to District Court. (Attachments: # 1 Exhibit)(ld, ) (Entered:
02/11/2015)

(2/18/2015

NOTICE of Docketing Record on Appeal frovaSCA for the Third Circuit re 64
Notice of Appeal.to the Third Circuit filed by Bruce Wood. USCA Case Number
15-1397. USCA Case Manager: Tonya (DOCUMENT IS RESTRICTED AND CAN




ONLY BE VIEWED BY COURT STAFF) (bs, ) (Entered: 02/18/2015)

02/18/2015 66 |NOTICE OF APPEAL to the Third Circuit of 60 Order Dismissing Petition for Writ of
Habeas Corpus,. Appeal filed by Bruce Wood. (No fee paid — no IFP — TPO sent)
(Attachments: # 1 letter)(mas, ) (Entered: 02/19/2015)

02/20/2015 | 67 | TRANSCRIPT REQUEST by Bruce Wood transcript.not needed (mas, ) (Entered:
02/23/2015)

02/24/2015 | 68 | ORDER of USCA. Decision of USCA: staying the appeal pending disposition of post

: decision motion. (tw, ) (Entered: 02/24/2015)
02/27/2015 | 69 | TRANSCRIPT REQUEST by Bruce Wood TRANSCRIPT NOT NEEDED (etg, )
. (Entered: 03/02/2015)

03/03/2015 | 70 {Letter to Clerk from Bruce Wood regarding appeal. (mas, ) (Entered: 03/03/2015)

03/06/2015 | 7L | MEMORANDUM. Signed by Judge Gregory M. Sleet on 3/4/15. (mas, ) (Entered:
03/06/2015)

03/06/2015 72 | ORDER — clerk of the court is directed to correct the docket to reflect DI 61 is notice
of intent to file 2 motion for reargument and DI 62 is the actual motion for reargument
and denying 62 Motion for Reargument. Court declinies to issue a certificate of
appealability. Signed by Judge Gregory M. Sieet on 3/4/15. (mas ) (Entered:
03/06/2015)

03/17/2015 | 73 |Letter to Clerk from Bruce Wood regarding docket sheet 1equest (one free docket sheet
sent). (mas, ) (Entered: 03/18/2015) .

03/18/2015 14 | Letter to Bruce Wood from Clerk regarding one free docket sheet — re 73 Letter. (mas,
) (Entered: 03/18/2615) _

03/26/2015 75 | NOTICE OF APPEAL to the Third Circuit of 71 Memorandum Opinion, 72 Order on
Motion for Reargument,. Appeal filed by Bruce Wood. (No fee paid, no IFP — TPO
sent)(mas, ) (Entexcd 03/26/2015)

04/06/2015 | 76 | TRANSCRIPT REQUEST by Bruce Wood TRANSCRIPT NOT NEEDED (etg, )
{Entercd: 04/07/2015)

(8/27/2015 | 77 | USCA Order Terminating Appeal as to 64 Notice of Appeal to the Third Circuit filed
by Bruce Wood, 66 Notice of Appeal to the Third Circuit filed by Bruce Wood. USCA
Decision: Denying Appellant's. certificate of appealability. (tw, ) (Entered: 08/27/2015)

(4/04/2016 (Court only) ***Set/Clear Flags (rwc) (Entered: 04/04/2016)

06/06/2016 | 78 | LETTER/MOTION for Recusal — filed by Bruce Wood. (cna) (Entered: 06/07/2016)

0¢/06/2016 | 79 | MOTION to Appoint Counsel — filed by Bruce Wood. (cna) (Entered: 06/07/2016)

66/06/2016 | 80 | MOTION for Evidentiary Hearing — filed by Bruce \‘» ood. {cna) (Entered:
06/07/2010)

06/06/2016 | 81 [MOTION for Relief from Judgment Pursuant to Rule 60(b)(6) — filed by Bruce Wood.

’ (cna) (Entered: 06/07/2016)

08/10/2016 | 82 |Letter to Clerk of Court from Bruce Wood regarding copy work. (cna) (Main

' Document 82 replaced on 8/11/2016) (cna). (Entered: 08/11/2016)

08/11/2016 | 83 |Letter to Bruce Wood from Clerk of Court regarding copy work — re 82 Letter. (cna)
(Entered: 08/11/2016)

08/19/2016 | 84 |LETTER to Clerk of Court from Bruce Wood regarding copy work. (cna) (Entered:
08/22/2016)

08/22/2016 Remark: Docket sheet sent. (cna) (Entered: 08/22/2016)

038/26/2016 | 85 | AMENDMENT TO MOTION D.1. 81 MOTION from Judgment Pursuant to Rule

: 60(b)(6) by Bruce Wood. (nmb) (Entered: 08/26/2016)
08/29/2016 | 86 | Letter to Clerk from Bruce Wood, Dated 8/25/16, Régarding Motions — re 78

MOTION for Recusal, 80 MOTION Evidentiary Hearing. (amb) (Entered:




08/30/2016)

09/14/2016

IOO

~1

MOTION to Withdraw D.1. 85 Amendment to MOTION D.1 81 — filed by Bruce
Wood (nmb) (Entered: 09/14/2016)

61/11/2017

Letter to Office of the Clerk from Bruce Wood, Dated 1/7/2017 regarding status of
case. (nmg) (Entered: 01/12/2017)

01/12/2017

Letter to Bruce Wood from Clerk’s Office, Dated 1/12/2017 regarding status of case.
(nmg) (Entered: 01/12/2017)

02/24/2017

ORDER denying without prejudice to renew 79 Motion to Appoint Counsel. Signed by
Judge Gregory M. Sleet on 2/24/17. (sar) (Entered: 02/24/2017)

02/24/2017

ORDER denying 78 Motion for Recusal.. Signed by Judge Gregory M. Sleet on
2/24/17. (sar) (Entered: 02/24/2017)

02/24/2017

MEMORANDUM. Signed by Judge Gregory M. Slect on 2/24/17. (sar) (Entered:
02/24/2017)

02/24/2017

ORDER denying 80 MOTION Evidentiary Hearing, MOTION to Withdraw §5
Amended Document, MOTION from Judgment Purstant to Rule 60(b)(6) ; denving 81
; granting 87 Motion to Withdraw. Signed by Judge Gregory M. Sleet on 2/24/17. (sar)
(Entered: 02/24/2017)

03/07/2017

NOTICE OF APPEAL to the Third Circuit of 93 Order on Motion for Miscellaneous
Relief, Order on Motion to Withdraw, 92 Memorandum Opinion. Appeal filed by
Bruce Wood. (No Fee Paid, No IFP) (Attachments: # 1 Exhibit)(nmg) (Entered:
03/16/2017)

03/16/2017

FS

USCA Letter to District Court Clerk regarding forwarding Notice of Appeal on behalf
of Bruce Wood to District Court. (Attachments: # 1 Exhibit)(ld, ) (Entered:
03/16/2017)

03/21/2017

IR

Letter to Clerk of Court from Bruce Wood regarding Appeal to Third Circuit and legal
advice — re 95 Notice of Appeal to the Third Circuit. (jcs) (Entered: 03/21/2017)

(3/21/2017

~

Letter to Bruce Wood from Clerk of Court regarding legal advice ~ re 96 Letter. {jcs)
{Entered: 03/21/2017)

03/21/2017

k2

NOTICE of Docketing Record on Appeal from USCA for the Third Circuit re 95
Notice of Appeal to the Third Circuit filed by Bruce Wood. USCA Case Number
17-1595. USCA Case Manager: Tonya (DOCUMENT iS RESTRICTED AND CAN
ONLY BE VIEWED BY COURT STAFF) (tw, ) (Ent red: 03/21/2017)

03/30/2017

N

Letter to Clerk of Court from Bruce Wood, dated 3/27/2017 regarding status. (Imm)
(Entered: 03/30/2017)

03/30/2017

o]
<

DEFICIENCY NOTICE by the Court issued to re 991 Letter. Documents not sent
through the JTVCC Mandatory Scan Project. (Imm) (Entered: 03/30/2017)

04/04/2017

E

Letter to Clerk's Office from Bruce Wood — re 100 Deficiency Notice. (sar) (Entered:
04/04/2017)

04/04/2017

N

Reply Letter to Bruce Wood {rom Clerk's Office —re 101 Letter. (sar) (Entered:
04/04/2017)

04/05/2017

[
[t

Letter to Clerk of Court from Bruce Wood regarding copy work. (jes) (Entered:
04/05/2017)

04/05/2017

—
S

Letter to Bruce Wood from Clerk of Court regarding copy work — re 103 Letter. (jcs)
(Entered: 04/05/2017)

04/07/2017

=

Letter to Clerk's Office from Bruce Wood regarding request of docket sheet. (sar)
(Entered: 04/10/2017)

04/10/2017

-
N

Reply Letter to Bruce Wood from Clerk's Office — re 105 Letter. (sar) (Entered
04/10/2017)




04/18/2017

S

Letter to Office of the Clerk from Bruce Wood fegarding canceling a previous docket
sheet request and check that has been mailed to the clerks office. —re 106 Letter, 105
Letter. (jes) (Entered: 04/19/2017) :

04/24/2017

[
[e]

Letter to Clerk of Court, dated April 12, 2017, from Bruce Wood requesting a copy of
case docket. (ceg) (Entered: 04/25/2017)

04/25/2017

&

Letter to Bruce Wood from Clerk, U.S. District Court, dated 4/25/2017, regarding
Return of Check ~ re 107 Letter uaicelmg docket sheet request. (ceg) (Enteled
04/25/2017)

05/30/2017

[
——
e

|

USCA Order Terminating Appeal as to 95 Notice of Appeal to the Third Circuit filed
by Bruce Wood. USCA Decision: Denying application for certificate of
appcalability (tw,) (Entered: 05/30/2017)

06/28/2018

(—
—
(—

Letter to Clerk from Bruce Wood requesting legal advice and copywork. (nmf)
(Entered: 06/28/2018)

06/28/2018

p—
—
[\

Letter to Bruce Wood from Clerk in response to (4 in 1:11-cv—-00413-BMS, 111 in
1:11—=cv-01115-GMS) Letter to Clerk from Bruce Wood requesting legal advice and
copywork. (nmf) (Entered: 06/28/2018)

07/15/2620

-
-
o

[SEALEDP] MOTION to Reopen Case — filed by Bruce Wood. (Attachments: # 1
Exhibit A, # 2 Exhibit AA, # 3 Exhibit AAA, # 4 Exhibit B, # 5 Affidavit of Diilon
Wood, # 6 Exhibit D, # 7 Affidavit of Shawn Burnett, # 8 Exhibit F, # 9 Exhibit G, #
10 Exhibit H, # 1L Exhibit I, # 12 Exhibit J, # 13 Exhibit K, # 14 Exhibit L, # 15
Exhibit 1-18, # 16 Exhibit 18, # 17 Exhibit 18 Part 2){apk) (Entered: 07/15/2020)

07/22/2020

Case Reassigned to Judge Colm F. Connolly. Please include the initials of the Judge
(CFC) after the case number on all documents filed. (rjb) (Entered: 07/22/2020)

03/04/2021

-
N

MEMORANDUM OPINION. Signed by Judge Colm F. Connolly on 3/4/2021. (myr)
(Emered: 03/04/2021)

(03/04/2021

e
b
"N

la

ORDER, denying D.1. 113 Motion to Reopen Case. The Court declines to issue a
certificate of appealability because Petitioner has failed to satisfy the standards sct
forth in 28 U.S.C. § 2253(c)(2).. Signed by Judge Colm F. Connolly on 3/4/2021.
(myr) (Entered: 03/04/2021)

(3/15/2021

—
SN

NOTICE OF APPEAL to the Third Circuit of 114 Memorandum Opinion, 115 Order
on Motion to Reopen Case. Appeal filed by Bruce Wood. (Fee Not Paid) (sam)
Modified on 3/16/2021 (sam). (Entered: 03/16/2021)

03/17/2021

E

NOTICE of Docketing Record on Appeal from USCA for the Third Circuit re 116
Notice of Appeal to the Third Circuit filed by Bruce Wood. USCA Case Number
21-1499. USCA Case Manager: Carmella (DOCUMENT IS RESTRICTED AND
CAN ONLY BE VIEWED BY COURT STAFF) (ca3amr) (Entered: 03/17/2021)

(3/29/2021

—
—
o0

Letter to the Office of the Clerk from Bruce Wood regarding his Certificate of
Appealability and fee for the Notice of Appeal. {(nmg) (Enferpd' 03/28/2021)

03/29/2021

—
N,
\O

Letter to Bruce Wood from the Office of the Clerk 1eg>ardmg legal advice. (nmg )
(Entered: 03/29/2021)

04/01/2021

CORRECTING ENTRY: DI 120 and 121 pre\llously filed in error, meant for Third
Circuit Court of Appeals. (apk) (Entered: 04/01/2021)

04/01/2021

.
iyl
>

1 Letter to The Clerk's Office for The Third Circuit Court of Appeals and Bruce Wood

from The Clerk's Office at The United States District Court for the District of
Delaware regarding Third Circuit filings, filed in error at the U.S. District Court. (apk)
(Entered: 04/01/2021)

(4/01/2021

o
1\

|

Letter to Clerk's Office from Bruce Wood regardmg nvquest for Docket Sheet. (apk)
(Entered: 04/01/2021)

04/01/2021

N
1]

Letter to Bruce Wood from Clerk's Office regarding Request for Docket Sheet —re
121 Letter. (apk) (Entered: 04/01/2021)




Additional material

from this filing is
available in the

Clerk’s Office.



