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Good morning,THE COURT:

Welcome to the comfy chair,everyone.

Mr. Bednar.

We're ready to proceed.All right.

The State of Ohio may call its next witness.

Thank you, yourMS. WELSH:6 t
The State calls Jason Howell.Honor.7

Will you pleaseTHE COURT.:8

raise your right hand?9

10

The STATE OF OHIO, to maintain the issues on 

its part to be maintained, called as a witness, 

JASON HOWELL, who being first duly sworn.

11

12
was13

examined and testified as follows:14

15
Please come have aTHE COURT:16

You can adjust the microphone.

May I inquire, your

seat.17

MS. WELSH:18

Honor?19

You may.THE COURT:20

21

DIRECT EXAMINATION OF JASON HOWELL22

BY MS. WELSH:23

Good morning, sir.Q. Thank you,.24

Good morning.A.25

Irl/iJ Htunr/L C/\)\lhkrfhtL Ohio fmr-f\
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1 Q. Can you please state your full name and spell it

2 for the record?

3 A. Yes. Jason Howell. H-O-W-E-L-L.

Sir, are you employed?Q.

A. Yes, I am.

By whom are you employed?

I>m employed by the Cuyahoga County Prosecutor's 

Office, assigned to the Ohio Internet Crimes Against 

Children Task Force.

Q.

. 7 A.

8

9

10 Q. Okay. And would it be appropriate if I refer to 

the Ohio Internet Crimes Against Children Task Force as11

12 ICAC?

13 A. Yes, it is.

14 Q. Okay. And can you explain to the ladies and 

gentlemen of the jury what ICAC is?15

16 The ICAC task force in Ohio is one of 61 

nationally charged with the investigation of Internet based 

crimes against children, which would be things such as 

enticement through social media and chat based platforms, 

and also the trading and production of child pornography 

also shared through the Internet.

Q. How long have you been employed with ICAC?

Since 2009 full-time.

What is your position with'ICAC?

I do digital forensics, mainly. Also do peer to

A.

17

10

19

20

21

22

23 A.

24 Q.

25 A.

(flj'i. C'PiJrtij/lLD Coofl dI Commfm ftktub
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just receive items from agencies in northeast Ohio.

Is the Cleveland Police Department one of 

those agencies that you receive devices from?

1

Okay.Q.2

3

Yes.A.4

So, can you tell us when a police officerq. Okay.5

brings something to you to examine, what is your process?

form to submit the evidence forThey fill out aA.

examination, and they will include either a consent to

or the search warrant granting the search ofsearch form,

the item that’s being submitted, and also a synopsis and 

information about their case and what they're looking for on

9

10

11

the evidence being submitted for examination.

Sir, I want to draw your attention back to the

You were employed — were you employed at

12

Q.13

summer of 2014 .

ICAC in the same capacity as you are presently employed at

14

15

ICAC?16

A. Yes .1?
Do you recall receiving a request from 

Detective Bazilius to examine

Q. Okay.18

Detective Adkins who’s now19

devices involving an individual by the name of Anika George?20

Yes, I do.A.21

And do you know — did you conduct 

examinations with respect to those devices?

Q. Okay.22

23

Yes, I did.

And what steps, if any, do you take when you

A.24

25 Q.

fnM/WVlCDft
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1 examine devices to memorialize your findings?

I generate reports and the tools used to perform 

the examination of the digital media, and I gather those 

reports onto a report disk, and then also I make a narrative 

report or a summary of the findings from my tools.

And did you do so in this case?

2 A.

3

4

Q. Okay.u
l 7 A. Yes, I did.

8 Sir, showing you what's been marked as 

State’s Exhibit 80, can you take a moment and look at that?

Q.

9

10 MS. WELSH: Just one moment,

11 your Honor.

12 Sir, that exhibit before you, we're going to refer 

to that as State's Exhibit 84 for the purposes of the 

record. Okay?

Q.

13

14

15 A. Okay.

16 Q. Have you had a moment to look over it?

17 Yes, I have.A.

18 Q. Do you recognize it?

19 A. Yes, I do.

20 Q. How do you recognize it?

This is my narrative summary report that I 

generate at the end of my examinations.

21 A.

22

23 Q. Okay. And how many items were submitted to you

24 for examination?

25 A. Nine.
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Q. And what — what is that?

A. That would be the phone number for that phone.

Q. Okay. Sir,

What steps did you take with respect to this phone, and 

describe what it is so we're clear?

Item number 4 is the the Samsung model SGH-T499,

1

2

I want to move on to Item number 4.3

4

5

6 A.

Again, I used the Cellebrite UFED system. 

This device did have a user lock on the screen.

The-Cellebrite was able to bypass this lock

smart phone.7

8

9

And bythrough propriety mean as part of the software, 

bypassing that lock, I was then able to download the smart

10

11

data stored inside of it and examine thatphone’s memory, or 

for evidence, similar to the other device.

12

13

Pictures, videos,It will pull evidence, 

text messages, phone call logs, the contacts list, web 

browsing history, but with smart cellphones, the Cellebrite 

also parses out data from other applications like Facebook,

14

15

16

17

Twitter, social media apps of that nature.

What images or videos were you able to extract

18

19 Q.

from Item number 4?20

There were several images of nude or partially 

nude females, and several images of the genitalia of elderly

A.21

22

persons found on this device.23

What steps didMoving on to item Number 5.Okay.24 Q.

take to examine this device?25 you

y/ Cmi/’J/i/iji Comtu. DhYh Ccori y1 Cvmrnm Pl&OCDfi
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A. Item number 5 was also examined with the UFED.

That device was newer than Item 4.

It also had a user lock and at the time of

the examination, the Cellebrite software was unable to

bypass the user lock on that device because it was a new

model. They had not figured out how to get around the lock

yet.

So at that point, I wasn’t able to download

the internal memory of. the device, so I removed the eight 

gigabit micro SD card and made an image of that which 

I made a copy of it through what we call a write block 

device so my examination computer wouldn't alter the memory 

card after I removed it from the phone.

And then the image of the card, there was a 

copy, mirror copy of the SD card was examined with my 

picture and video analysis software called Net Clean, and 

that allowed me to review all the images and videos on the 

card and compile them into a report.

means

And on that card, I compiled nine videos of 

young males attempting to have sexual intercourse with a

young female. And I also have several still images I do 

believe of the young males on this device, as well.

Q. Okay. Can you explain a little bit more detail

what a write blocker is?

A. The write block device is a piece of hardware that

Coo rhof Com m8voP/&bSiLafd ..lAimMCi
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f/lefftoHindum J_A1 ‘huPPofi.'l
EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL 

INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTION QUESTION.

ofi D- iO

—cas-e—j^nvol v&s—throo- important—issues—for -a-n accused person

Jrfa-s ineffflrti irn fnr f--n-jn£ to filc

-apppllant's speedy trial rights 

court failed to mak*

of a rri n;o 1 ) Ufh<=> f fa ■pr counsel

motion 1~r> dismigg

were violated. 3)Whether trial necessary
findings to impose consecutive sentences. The court of appeals 

held that the appellant has not demonstrated that she was pre­
judiced by asserted failure, (see) paragraph 49 opinion Prejud-

icedref|ni res a shnuri to a roagAnaMoH-g. -probability that, hut for
counselc unprofessinnal fhoerrors resiil r of f -pjx-oreedlng
WO Uld have heen differenr State v Ra n k s t o n -ftth Pj qtr-j rf- Cuya-
hoga Nfo 92777 2f)in nh-io 1 S7A paragraph SS The ■c-ourt—of appeals
undermines the degree of control the accused have when filing an

appeal. IH many instances, counsel do not disclose pertinent in­
formation as to in£ffectiv«BBpS,defieient performance. -------------------------ness-------------------------------------- or miscondu
-ct. Regarding speedy trial rights, the court of appeals states,

"we cannot and will not allow a defendant to purposefully manip­

ulate our system of justice by refusing to cooperate in his or he 

a dismissal of charges. The speedy trial-r own defense to invoke

right is^ffesiened t-r> serve. a sword to ■escaped" pgh 38 opinion 

liesed nnnn 3fln,j not t

of people who ar.e'-s

a c

The—court of apppal a Rffli-onipnf •? o 

-he law- Speedy trial right affect thousands

incaecerated and the co^urt should have applied proper findings.

1
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YYiemorn/i^itj/yi J~/i/DopfldrJcID
J- h g» r o to ■the. ~i o c n <a p f nn^^uful Ho|-ai nmpnl' ^ -j p U h i rh theT

a ppp1 lanf rema -ins inrarr-erared t- p fnrfhor pn1ire intfPSI-igfli-inn

t~ H pDae to *1 i 1-y ftf t-h* i sane q -in fhicppm p v it* wag /i-iffir —r a gp

lilt to work with dpf phsp counspl s i As a result Hhe appellant

anddcodefendant did nnt rere-i ve a fair trial The court of

appeals analysis nf thig rasp is insnffiriant and there is q

great need for a thornugh review bv the Ohio Suprens-.-sCourt.

2
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fYlemorxacLqm n tapper‘DOprefflc Coori of Ohio
ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law:
I. ineffective counsel for failing to file Motion to 

Appellant was denied her right to speedy 
III. Trial court failed to make 

i-n impose consecutive sentences.

TTdismiss
trial E.C
necessary findings

9QAS.71

—0-^rrrHi.ri^t1 ft*>1 nf

rftjisn.n.ahTft'np j&k -- - 3 ICn ftfi Hofj’/'foniF1 ppirFr^Aiafti^a' n H ^ r pH

-4-^fpjiJ^pt. I.d

"that the appellant was prejudiced hv the joinder, thus giving

11 The speedy trial time 

expired almost three years prior to codefendant being added.

±he

at 687 Counsel states in appellant frrief.

counsel reason, to file a motion to sever

although the speedy trial time was tolled due to evaluations.

Every assigned counsel failed to demand a dismissal. In this

case a motion to sever is unreasonable since Ohio Cr. R. Pro-

cedures 14 discusses, "if a defendant is prejudiced by joinders..

The court shall order separate trials, grant severance... or

provide such relief. If a motion is granted the prosecuting

attorney shall deliver any statements or confessions to the court

The speedy trial rights were violated and had counsel filed

to dismiss the outcome would havp been significantly different .

r>n tho ol 1 a A in riMirj- hti f sbJ_failerut a pp.oarn r n ii n

- —d to inform appellant the court ordered her sent to court

1 /! Q/?m fi thep g y r h iafrrir clinic A gain on aLp-Pfillant appeared

Z
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D J- hi <bvpp0f-tI

in court which was not journalized, and on 1/20/2016 the court

ordered apppl.1 transported to Mnrfhrnflfit- Rehflvi oral for an

failed to inform appellant. The appellantoval nahi r\ n C. n ii n q e 1

rprpivpd information from a third party that the case had been

closed since September 2014. The appellant was in process to re-

porting misconduct by the psychiatric director for psychological

coercion. Appellant was reindicted on 2/18/2016 based upon the

same facts. Tr. p.57. Forrallegat&ons in a previous indictment th

-e speedy—trial—period—resumes•» r Hnpg .nnt- reset An appel 1 atg

rrmrt mn.gr rnnsfriiP l~hp sfatnhpg strlrfly against the State of

Ohio when reviewing the legal issues in a speedy trial claim.

in analysing fhp procedural Hmpline record of a case,Mnronvpr

ti i rp d to slri rt-! y construe ambiguity in the rernr da court Ls—req

(see)in favor of the accused State v. Blackburn 118 Ohioe.g

St. ?d Regarding consecutive sentences-, the court of appeals

"the trial court failed to makefind that the apppl(ant offera

pm.pnrl- ionality finding the record that the i mpnsi ti fin of non —n n

sentences was not disproportionate to the seriousness ofsern tive

the conduct and the danger posed to the public." prgh 70 journal

& opinion. The appellant received an aggregate sentence of 139

years with possibility of parole. The appellant have notprior

criminal history, and at sentencing counsel on the record states
i

"the appellant had employment and received a college degree,?"

5
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£% h I b ri 3 STATEMENT OF THE FACTS I £f

Appellant was arrested on August 5, 2014. Throughout the pretrial process, Appellant 

had four different court appointed attorneys. Tr. p. 59. The State of Ohio, after, discovering new 

evidence, re-indicted Appellant. Jr. p. 57. However, the re-indictment was based upon the same 

essential facts. The new evidence was the fruit of a forensic investigation of previously seized

electronics. Id. The new indictment also included a previously unindicted co-defendant. Id.

After years of pretrials, a trial date of January 23, 2017 was set. Tr. p. 49. The trial date was 

eventually continued to April 3, 2017. Tr. p. 56.

Prior to trial, counsel for Appellant filed a Motion to Dismiss based on the violation of 

Appellant’s right to a speedy trial. Tr. p. 71. The trial court denied Appellant’s motion on April 

3, 2017. Tr. p. 78. The scheduled day of trial, Appellant’s co-defendant, Andre Boynton, fired 

his counsel. Tr. p. 102. The trial court initially decided that Mr. Boynton’s case would be 

continued so that he could obtain new counsel. Tr. p. 105. However, the court then decided that 

Appellant’s case would also be continued, over the objection of counsel. Tr. p. 111. Trial was

then scheduled for July 17, 2017.

Trial actually began on July 24, 2017. Prior to empaneling a jury, the court held a 

competency hearing relative to A.B., an underage victim named in the indictment. Tr. p. 170-82. 

The court ruled A.B. was incompetent to testify without objection from the State or Appellant. 

Tr. p.182-3. A jury was selected and sworn in on July 26, 2017. Tr.p.715. After the jury was 

in place, the State of Ohio moved to amend the indictment. /Tr. p. 751?)The State moved to 

amend the indictment so counts one through eighty-four ha/ the same date range, which meant

reducing the date range on some counts by one year. Id. The State also requested that counts 

137 through 148 be amended to allege the incidents occurred in 2014, not 2013 as the initial

Electronically Filed 02/01/2018 20:43 / FILING OTHER THAN MOTION / CA 17 106317 / Confirmation Nbr. 1291420 / CLSXN
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indictment indicated. Tr. p. 752. The court granted the State’s motion over Counsel’s objection.

Tr. p. 752, 754.

The State’s first witness was Detective Cvnthia Bazilius of the Cleveland Police

Department. Tr. p. 788. Detective Bazilius testified that once she was assigned the case, she

spoke with all of the juvenile victims, as well as their parents or guardians. Tr. p. 791-3. She

also testified that several of the victims led her-to Appellant’s home and identified Appellant’s

vehicle in the parking lot. Tr. p. 793-5. Detective Bazilius also detailed her investigation at

Greenbrier Health Care Facility, Appellant’s former place of employment, which began after

photos of nude elderly persons were recovered from a device found in Appellant’s residence. Tr.

p. 840-1. Finally, the State played several phone calls for the Detective, wherein the Detective

identified the parties of the calls to be Appellant and her co-defendant. See Tr. p. 847-58.

The State’s second witness was Aaron Alexander, an investigator at North Central

Correctional Complex. Tr. p. 872. Mr. Alexander testified that Ohio prisons use the phone

provider Global Tel Link and that all inmates make phone calls by entering their identification

numbers and assigned pins. Tr. p. 873-4. He stated that he was able to track phone calls based

on these unique numbers and able to learn what number received the call and when through the

records kept by Global Tel Link. Tr. p. 878-9. Throughout his testimony, Mr. Alexander

identified several calls played for him by the Slate based on the records kept on the GTL system.

On cross-examination, Mr. Alexander admitted that all of the phone records with their

identifying information were generated by Global Tel Link. Tr. p. 946. He also stated that all of

the records he had testified to were, in fact, Global Tel Link Records, a company by which he

had never been employed. Tr. p. 947-8. At the end of Mr. Alexander’s testimony, counsel

moved to strike the testimony as Mr. Alexander was not the custodian of Global Tel Link’s

Electronically Filed 02/01/2018 20:43 / FILING OTHER THAN MOTION / CA 17 106317 / Confirmation Nbr. 1291420 / CLSXN
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On August 3, Appellant was deemed restored to competency and ordered back from 

Northcoast. On October 1, 2015, the State and the Defense stipulated to the restoration of 

competency report. On October 2, the Court granted the defendant’s motion to disqualify counsel 

and a new attorney, Reuben Sheperd, was appointed to represent the defendant.

On December 18, 2015, defendant was again referred to the Court Psychiatric Clinic, this 

time for an evaluation as to sanity at the time of the act. On January 20,2016, the Court journalized 

that the Appellant was not cooperative with the Court Psychiatric Clinic and she was again referred 

to Northcoast for restoration of competency. This tolled speedy trial time.

In the interim, Appellant was re-indicted in case number 603301. Appellant was re-indicted 

to include numerous offenses relating to child pornography that were, discoveredjvhen searches, 

were executed on her electronic devices. It was also discovered that Appellant had a co­

conspirator, and new indictment included the co-defendant, Andre Boynton.

Counsel for the defendant demanded discovery via the web portal. The State filed its Notice

€

3

of Receipt of Demand for Discovery on February 3, 2016. The State filed its response on March 

25, 2016. The State also filed a Demand for Discovery on that date that went unanswered.

On July 13, counsel of record Reuben Sheperd was permitted to withdraw. On July 28,

were two2016, the court assigned attorney James McDonnell to represent Appellant. There 

pretrials set with the Appellant’s new attorney and on September 1, 2016, a trial date of January 

23,2017, was set at the request of the defendant.

There are then numerous journal entries ordering the defendant transported to court by any 

means necessary. These were necessitated by the Appellant’s refusal to come to court and to 

cooperate with her attorneys making it difficult to move the case forward even though the state

Electronically Filed 03/28/2018 16:20/FILING OTHER THAN MOTION /CA 17 106317/Confirmation Nbr. 1340148/CLSXN
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i

repeatedly asserted that it was ready to proceed to trial. See entries dated September 22, 2016,

October 28,2016.

A pretrial was scheduled for January 10,2017. This pretrial was not held as counsel for the

Appellant was engaged in trial. The matter was continued to February 2, 2017 and the January 23,

2017, trial date was continued at the request of the defense.

Thereafter attorney McDonnel withdrew from the case due to the breakdown of

communication with Appellant and attorney Jaye Schlachet was appointed to represent the 

defendant. A new trial date of April 3,2017, was at the request of the defense.

Appellant’s own actions necessitated the delays in this matter. Appellant served twenty- 

nine days in jail before the first request for continuance. When Appellant went to trial, three years 

later, after the dozens of continuances at Appellant’s request, the speedy trial clock had not

exceeded the ninety-day limit.

Appellant argues the multiple continuances made by Appellant’s counsel were objected to

and not at her request. But, Appellant never asserted the right to represent herself, thus was

represented by her appointed counsel. A motion for continuance is considered an effective trial

strategy, especially when made for trial preparation, even if the continuance is filed without the

defendant’s consent. State v. Wyley, 8th Dist. Cuyahoga No. 102889, 2016-Ohio-1118, f 35. In

this case, although Appellant did not consent to every continuance made, it is clear they were made 

by counsel as a trial strategy. Counsel moved for continuances for ongoing discovery, psychiatric

reports, and further defense investigation. Simply because Appellant did not consent to every

continuance does not infringe on her speedy trial rights. Counsel advocated for Appellant 

diligently throughout the trial, despite the difficulty Appellant had with the multiple counsel that

was appointed. Thus, Appellant’s trial strategy began during the pretrial stages and was applied in

Electronically Filed 03/28/2018 16:20 / FILING OTHER THAN NATION / CA 17 106317 / Confirmation Nbr, 1340148 / CLSXN .
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1General Docket

United States Court of Appeals for the Sixth Circuit
V.Docketed: 03/02/2022 

Termed: 06/23/2022
Court of Appeals Docket #: 22-3168
Nature of Suit: 3530 Prisoner: Habeas Corpus
Anika George v. Shelbie Smith
Appeal From: Northern District of Ohio at Cleveland
Fee Status: In Forma Pauperis

Case Type Information:
1) Prisoner
2) State
3) Habeas Corpus

/

!

Originating Court Information:
District: 0647-1 : l:20-cv-00957 
Trial Judge: James G. Carr, U.S. District Judge 
Date Filed: 05/04/2020 
Date Order/Judgment:
02/17/2022

Date NOA Filed:
02/28/2022

V

Prior Cases: 
None

Current Cases: 
None

Anika George 
[NTC ProSe]
Dayton Correctional Institution 
P.O. Box 17399 
Dayton, OH 45418

ANIKA GEORGE (State Prisoner: #099190) 
Petitioner - Appellant

v.

Maura O'Neill Jaite, Assistant Attorney General 
Direct: 614-466-1739 
[COR LD NTC Retained]
Office of the Attorney General 
of Ohio
30 E. Broad Street 
23rd Floor
Columbus, OH 43215

SHELBIE SMITH, Warden
Respondent - Appellee

t

ANIKA GEORGE

Petitioner - Appellant

https://ca6-ecf.sso.dcn/cmecf/servlet/DktRpt?caseNum=22-3168&dateFrom-&dateTo-&d... 9/23/2022
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IN THE UNITED STATES COURT OF APPEALS 
FQR THE SIXTH CIRCUIT

ANIKA GEORGE 
Plaintiff-Appellee Case No.: 22-3168

Originating Case No.: l:20-cv-00957v.

WARDEN SHELBIE SMITH 
Defendant-Appellant

MOTION TO GRANT CERTIFICATE OF APPEALABILITY

Anijta George constitutes the following reasons for the United States Court of Appeals to grant a 

Certificate of Appealability.

Respectfully submitted,

Anika George, pro se 

Dayton Correctional Institution 

P.O. Box 17399

Dayton, Ohio 45418
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APPENDIX A

UNITED STATES COURT OF APPEALS JUDGMENT ORDER FOR CERTIFICATE OF APPEALABILITY 
FOR REVIEW
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______ FILED
Jun 23, 2022

DEBORAH S. HUNT, ClerkUNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

No. 22-3168

■ ANIKA GEORGE,

Petitioner-Appellant,

v.

SHELBIE SMITH, Warden,

Respondent-Appellee.

Before: BOGGS, Circuit Judge.

JUDGMENT

THIS MATTER came before the court upon the application by Anika George for a 
certificate of appealability.

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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DEBORAH S. HUNT, Clerk
UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT

ANIKA GEORGE, )
)

Petitioner-Appellant, )
)v.
) ORDER
)

SHELBEE SMITH, Warden, 

Respondent-Appellee.

)
)
)

Before: BOGGS, Circuit Judge.

Anika George, a pro se Ohio prisoner, appeals the district court’s judgment denying her 

petition for a writ of habeas corpus filed under 28 U.S.C. § 2254. She has filed 

a certificate of appealability (“COA”). See Fed. R. App. P. 22(b)(1).
an application for

In August 2017, an Ohio jury convicted George and her longtime boyfriend of 117 charges

The trial court sentenced George to life imprisonmentrelated to the sexual abuse of five children.

with the possibility of parole after 139 y

demed her right to a speedy trial under Ohio Revised Code § 2945.71, (2) trial counsel rendered

ineffective assistance by not moving to sever her trial from her boyfriend’s trial, (3) the admission 

of unauthenticated

. On direct appeal, George argued that (1) sheears was

prison telephone calls and records violated her rights under the Sixth 

Confrontation Clause, and (4) the trial court failed to make theAmendment’s necessary findings 

The Ohio Court of Appeals affirmed George’s convictions andto impose consecutive sentences.

sentence. State v. George, No. 106317, 2018 WL 6721245, at *11 (Ohio Ct. App. Dec. 20, 2018). 

George did not attempt to timely appeal to the Ohio Supreme Court. However, in

September 2019, the Ohio Supreme Court granted George leave to file a delayed appeal. She 

thereafter filed a memorandum in support of jurisdiction, in which she sought to claim that (1) trial 

counsel was ineffective for not filing a motion to dismiss the indictment on speedy-trial grounds,
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' (2) her sPeedy‘trial rights were violated, and (3) the trial court failed to make the necessary findings

to impose consecutive sentences. The Ohio Supreme Court declined to accept jurisdiction. State 

v. George, 134 N.E.3d 1212 (Ohio 2019) (table).

In April 2020, George filed a § 2254 petition, asserting that she is “Unlawfully] 

Imprisoned] under Color of Authority of the United States.” Although George did not specify 

what basis her confinement is unlawful, she noted that she “had been incarcerated nearly three 

years before trial beg[a]n [on] July 24, 2017,” and indicated that she had raised her habeas claim 

as an meffective-assistance-of-trial-counsel claim in her memorandum in support of jurisdiction 

to the Ohio Supreme Court. The magistrate judge thus construed George’s habeas petiti 

reasserting the speedy-trial claim that she had raised in the Ohio appellate courts. The magistrate 

judge recommended that George’s petition be denied on the grounds that her construed claim 

procedurally defaulted, non-cognizable, and without merit.

on

on as

was

George did not file objections to the 

magistrate judge’s report and recommendation. The district court noted George’s failure to object 

but reviewed the report and recommendation de novo. The district court adopted the report, denied 

George’s habeas petition, and declined to issue her a COA.

George now seeks a COA from this court. A COA may be issued “only if the applicant 

substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); 

v. Cockrell, 537 U.S. 322, 336 (2003). To be entitled to a COA, the movant must 

demonstrate “that jurists of reason could disagree with the district court’s resolution of [her] 

constitutional claims or that jurists could conclude [that] the issues presented are adequate to 

deserve encouragement to proceed further.” Miller-El, 537 U.S. at 327.

has made a

Miller-El

When the district court’s 
denial is based on a procedural ruling, the petitioner must demonstrate that “jurists of reason would

find it debatable whether the petition states a valid claim of the denial of a constitutional right 

that jurists of reason would find it debatable whether the district court was correct in its procedural
and

ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

In her COA application, George argues that the district court misconstrued her sole habeas 

The district court understood George to be asserting that her right to a speedy trial had beenclaim.

J
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' violated. The district court determined that such a claim was not cognizable on federal habeas 

review to the extent that it was premised on section 2945.71 *s requirement that an accused held in 

jail in lieu of bail must be brought to trial within 90 days of her arrest. See Estelle v. McGuire, 

502 U.S. 62, 67-68 (1991). It further determined, in part, that George’s claim was proceduraliy 

defaulted to the extent that she asserted a Sixth Amendment speedy-trial claim because she did not 

sufficiently apprise the Ohio Supreme Court of the federal constitutional nature of that claim.

George contends that she was actually arguing that she was “wrongfully convicted” in 

violation of her due-process rights under the Fourteenth Amendment. But George should have 

clarified the nature of her habeas claim below, specifically by filing written objections to the 

magistrate judge’s report and recommendation when she was afforded the opportunity to do so. 

Because George raises her due-process argument for the first time in her COA application, it is 

forfeited before this court and need not be reviewed. See Hall v. Warden, Lebanon Corr. Inst., 

662 F.3d 745, 752-53 (6th Cir. 2011) (citing United States v. Ellison, 462 F.3d 557, 560 (6th Cir. 

2006)).

In any event, George’s due-process claim may not proceed further because it is 

proceduraliy defaulted. To obtain federal habeas relief, a prisoner must first exhaust her state- 

court remedies by “giv[ing] the_state courts one.full opportunity to resolve any constitutional issues 

by invoking one complete round of the State’s established appellate review process.” O’Sullivan 

v. Boerckel, 526 U.S. 838, 845 (1999); see 28 U.S.C. § 2254(b)(1). When a petitioner has failed 

to,exhaust her state-court remedies, “either due to the petitioner’s failure to raise that claim before 

the state courts while state-court remedies are still available or due to a state procedural rule that 

prevents the state courts from reaching the merits of the petitioner’s claim, that claim is 

proceduraliy defaulted.” Seymour v. Walker, 224 F.3d 542, 550 (6th Cir. 2000). George did not 

advance her due-process claim in the Ohio appellate courts despite having the ability to do so, so 

Ohio’s res judicata doctrine would bar her from raising that claim in a post-conviction proceeding. 

See State v. Jackson, 23 N.E.3d 1023, 1041 (Ohio 2014). The claim is therefore proceduraliy 

defaulted. Seymour, 224 F.3d at 549-50; O’Sullivan, 526 U.S. al 848. Although a petitioner can
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’ overcome a procedural default by showing either cause for the default and prejudice arising 

therefrom or that she is actually innocent. George failed to explain, much less establish, how either 

option excuses her procedural default. See Dretke v. Haley, 541 US. 386, 393 (2004); see also 

Coleman v. Thompson, 501 U.S. 722, 750 (1991).

Accordingly, George’s COA application is DENIED.

ENTERED BY ORDER. OF THE COURT

Deborah S. Hunt, Clerk
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UNITED STATES COURT OF APPEALS JUDGMENT ORDER FOR REHEARING EN BANC FOR 
REVIEW



FILED
Aug 31,2022

DEBORAH S. HUNT, Clerk

No. 22-3168

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

)ANIKA GEORGE,
)

Petitioner-Appellant,
)

ORDER)v.
. )

)SHELBIE SMITH, WARDEN,
)
)Respondent-Appellee.
)

Before: SUTTON, Chief Judge; GUY and COLE, Circuit Judges.

Anika George, a pro se Ohio prisoner, petitions the court to rehear en banc its order 

denying her a certificate of appealabifity^T-he-petitionTjas-beenjeferred to this panel, on which 

the original deciding judge does not sit, for an initial determination on the merits of the petition for 

rehearing. Upon careful consideration, the panel concludes that the original deciding judge did 

not misapprehend or overlook any point of law or fact in issuing the order and, accordingly,

declines to rehear the matter. Fed, R. App. P. 40(a).
The Clerk shall now refer the matter to all of the active members of the court for further

■ehearrngrpndde^dlhgfe on ihb Suggestion fOi On Uai icr i

ENTERED BY ORDER OF THE COURT

'Eygburah^SrHcrrrtrOlei^



FILED
Sep 15, 2022

DEBORAH S. HUNT, Clerk

No. 22-3168

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

)ANIKA GEORGE,
)
)Petitioner-Appellant,
)

ORDER)v.
)
)SHELBIE SMITH, WARDEN,
)
)Respondent-Appellee.
)

Before: SUTTON, Chief Judge; GUY and COLE, Circuit Judges.

banc of this court’s orderAnika George, a pro se Ohio prisoner, petitions for rehearing
denying her application for a certificate of appealability. The petition

initially referred to this panel, on which the original deciding judge does not sit. After review 

panel issued an order announcing its conclusion that the original application
none

en

entered on June 23, 2022,

was

of the petition, this
was properly denied. The petition was then circulated to all active members of the court, 

of whom requested a vote on the suggestion for an en banc rehearing. Pursuant to established

court procedures, the panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

‘Judge Murphy recused himself from participation in this ruling.
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

Case No. l:20-cv-957)ANIKA GEORGE,
)
) JUDGE JAMES G. CARRPetitioner,
)-
) MAGISTRATE JUDGE 
) THOMAS M. PARKER

v.

) •SHELBIE SMITH, WARDEN,
)
) REPORT AND 
) RECOMMENDATION1

Respondent.

Between June 29, 2014 and her arrest on August 5, 2014, Anika George sexually abused, 

instigated the sexual abuse, and recorded the sexual abuse of five minor children. She’d also 

surreptitiously recorded patients under her care at a nursing home. Following a trial, George was 

found guilty on charges of human trafficking, conspiracy, rape, kidnapping, unla wful sexual 

conduct with a minor, endangering children, pandering sexually oriented matter involving a 

minor, illegal use of a minor in nudity-oriented material or performance, and voyeurism. And

George was sentenced to 139 years to life imprisonment.

George, pro se, filed a petition for a writ of habeas corpus under 28 U.S.C. § 2254 (ECF

Doc.l) raising one ground for relief: “Unlawful Imprisonment under Color of Authority of the 

United States.” ECF Doc. 1 at 5-9. Respondent, Warden Shelbie Smith, filed a return of writ.

ECF Doc. 10. George moved for appointment of counsel, which the court denied. ECF Doc. 11;

1 This matter is before me by an automatic order of reference under Local Rule 72.2 for preparation of a 
report and recommendation pursuant to Local Rule 72.1.
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION

Case No. l:20-cv-957)ANIKA GEORGE,
)
) JUDGE JAMES G. CARRPetitioner,
)
) MAGISTRATE JUDGE 
) THOMAS M. PARKER

v.

SHELBIE SMITH, WARDEN, )
)
) REPORT AND 
) RECOMMENDATION*

Respondent.

Between June 29,2014 and her arrest on August 5, 2014, Anika George sexually abused,

instigated the sexual abuse, and recorded the sexual abuse of five minor children. She’d also

surreptitiously recorded patients under her care at a nursing home. Following a trial, George was

found guilty on charges of human trafficking, conspiracy, rape, kidnapping, unlawful sexual

conduct with a minor, endangering children, pandering sexually oriented matter involving a

minor, illegal use of a minor in nudity-oriented material or performance, and voyeurism. And

George was sentenced to 139 years to life imprisonment.

George, pro se, filed a petition for a writ of habeas corpus under 28 U.S.C. § 2254 (ECF

Doc.l) raising one ground for relief: “Unlawful Imprisonment under Color of Authority of the

United States.” ECF Doc. 1 at 5-9. Respondent, Warden Shelbie Smith, filed a return of writ.

ECF Doc. 10. George moved for appointment of counsel, which the court denied. ECF Doc. 11;

1 This matter is before me by an automatic order of reference under Local Rule 72.2 for preparation of a 
report and recommendation pursuant to Local Rule 72.1.
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ECF Doc. 13. Having not received any response from George to the warden’s return of writ, the

court established a “final deadline” for George to file her traverse, which has long since passed

without a traverse being filed. ECF Doc. 14.

Because George’s claim is procedurally defaulted, noncognizable, and/or lacks merit, I

recommend that her claim be DISMISSED and that her petition for writ of habeas corpus be

DENIED. I further recommend that George not be granted a certificate of appealability.

I. State Court History

Trial CourtA.

On August 27, 2014, a Cuyahoga County, Ohio, grand jury issued a 97-count indictment,

charging George with: (i) 27 counts of rape of a minor under the age of 13; (ii) 14 counts of rape

of a person whose ability to resist or consent was substantially impaired because of a mental or

physical condition; (iii) 14 counts of rape by threat or use of force; (iv) 1 count of gross sexual

imposition of a minor under the age of 13; (v) 5 counts of kidnapping; (vi) 2 counts of

compelling prostitution; (vii) 10 counts of trafficking in persons; (viii) 6 counts of unlawful

sexual conduct with a minor; and (iv) 18 counts of endangering children. ECF Doc. 10-1 at 18-

66. On September 2, 2014, George was appointed counsel, arraigned, andpleaded not guilty.

ECF Doc. 10-1 at 67-68.

On September 4, 2014, George filed a request for a bill of particulars and a request for

discovery. ECF Doc. 10-1 at 69-70, 309. On September 11,2014, the state filed a bill of

particulars, responded to George’s request for discovery, and filed its own request for discovery.

ECF Doc. 10-1 at 72-103. On November 11, 2014, George moved for the appointment of a

psychologist to assist in her defense. ECF Doc. 10-1 at!08-09. Meanwhile, George’s pretrial

2
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conference (originally scheduled for September 5,2014) was repeatedly continued - at George’s

request-until March 26, 2015. ECF Doc. 10-1 at 67-68, 71, 104-07, 110, 112-16, 119-22.

On March 26, 2015, the court held a pretrial conference, at which the court referred 

George to the psychiatric clinic for a competency determination. ECF Doc. 10-1 at 123. The 

pretrial conference was extended twice more at George’s request, until May 11, 2015. ECF Doc. 

10-1 at 124-25. On April 27, 2015, the psychiatric clinic issued its report. ECF Doc. 10-1 at 

126. On May 11,2015, the parties stipulated to the report and the trial court referred George to 

Northcoast Behavioral Healthcare for restoration of competency treatment. ECF Doc. 10-1 at

126.

On August 31, 2015, the trial court was informed that George’s competency had been 

restored and the court scheduled a pretrial conference for September 3, 2015. ECF Doc. 10-1 at 

127-28. The conference was continued at George’s request until October 1,2015. ECF Doc. 10-

1 at 128-31. On October 1, 2015, the parties stipulated to George’s competency to stand trial.

ECF Doc. 10-1 at 132.

On October 2, 2015, George moved to disqualify counsel. ECF Doc. 10-1 at 133. The 

trial court granted the motion, appointed new counsel, and granted a continuance of the pretrial 

conference until October 6, 2015. ECF Doc.10-1 at 133. On October 5, 2015, George filed a

second request for a bill of particulars. ECF Doc. 10-1 at 134-35. The pretrial conference was 

also continued at her request until December 17, 2015. ECF Doc. 10-1 at 136-40.

On December 18, 2015, the trial court referred George to the psychiatric clinic a second 

time to determine her competency to stand trial and her sanity at the time of the offense. ECF 

Doc. 10-1 at 141. On January 7, 2016, the examining doctor issued his report, stating that he 

was unable to render an opinion because George would not cooperate with the evaluation. ECF

3



Case: l:20-cv-00957-JGC Doc#: 15 Filed: 01/12/22 4 of 26. PagelD#:2352

Doc. 10-1 at 142. On January 21, 2016, the court referred George to Northcoast Behavioral

Health for an inpatient competency evaluation. ECF Doc. 10-1 at 142. The pretrial conference

was continued at George’s request until March 1,2016. ECF Doc. 10-1 at 144.

On February 3, 2016, George filed a request for discovery. ECF Doc. 10-1 at 310. On

February 18,2016, a Cuyahoga County, Ohio, grand jury issued a new, 150-count indictment, 

charging George with: (i) 1 count of trafficking in persons; (ii) 2 counts of conspiracy; (iii) 28 

counts of rape of a minor under the age of 13; (iv) 12 counts of rape of a person whose ability to 

resist or consent was substantially impaired by a mental or physical condition; (v) 15 counts of 

rape by use or threat of force; (vi) 1 count of gross sexual imposition of a minor under the age of 

13; (vii) 19 counts of kidnapping; (viii) 7 counts of unlawful sexual conduct with a minor; (ix) 1 

count of endangering children; (x) 8 counts of pandering sexually-oriented matter involving a 

minor; (xi) 42 counts of illegal use of a minor in nudity-oriented material or performance; (x) 12 

counts of voyeurism; (xi) 1 count of drug possession; and (xii) 1 count of possessing criminal 

tools. ECF Doc. 10-1 at 145-209. The new indictment also named Andre Boynton as a

codefendant. The trial court then granted George another continuance to the pretrial conference

until April 4, 2016. ECF Doc. 10-1 at 213-14.

On March 25, 2016, the state responded to George’s request for discovery, filed a bill of

particulars, and filed a reciprocal request for discovery. ECF Doc. 10-1 at 215-54. On April 4,

2016, the trial court held a competency hearing and granted George a continuance until April 19,

2016. ECF Doc. 10-1 at 255. On April 6, 2016, the court held another competency hearing and

determined that George was competent to stand trial. ECF Doc. 10-1 at 256-57. On April 19, 

2016, the trial court granted the state’s request to dismiss all of George’s charges on the first

4
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competent and proceeded to trial. ECF Doc. 10-1 at 330; ECF Doc. 10-3 at 39. The jury 

returned a verdict of not guilty on the drug possession count and guilty on 117 counts: (i) 1 count

of trafficking in persons; (ii) 2 counts of conspiracy; (iii) 21 counts of rape of a minor under the 

age of 13; (iv) 1 count of endangering children; (v) 6 counts of kidnapping; (vi) 6 counts of 

unlawful sexual conduct with a minor; (vii) 9 counts of rape by use or threat of force; (viii) 8 

counts of rape of someone with diminished capacity; (ix) 8 counts of pandering sexually-oriented 

matter involving a minor; (x) 42 counts of illegal use of a minor in nudity-oriented material or 

performance; (xi) 12 counts of voyeurism; and (xii) 1 count of possessing criminal tools. ECF 

Doc. 10-1 at 332. The court dismissed the remaining charges pursuant to the state’s motion.

ECF Doc. 10-1 at 331-32. And on August 25, 2017, the court sentenced George to an aggregate

sentence of 139 months to life imprisonment. ECF Doc. 10-1 at 343-44.

Direct Appeal

On August 29, 2017, George timely appealed her convictions. ECF Doc. 10-1 at 346.

Through new counsel, George filed a merits brief, asserting four assignments of error:

1. George was denied her right to a speedy trial under Ohio Rev. Code § 2945.71. 
ECF Doc. 10-1 at 352, 367-68.

B.

2. Trial counsel was ineffective when he failed to file a motion to sever. ECF 
Doc. 10-1 at 352, 369-70.

3. George’s confrontation rights were violated when the trial court admitted 
prison phone calls between her and Boynton and corresponding phone records. 
ECF Doc, 10-1 at 352, 371-72.

4. The trial court failed to make the required statutory findings before imposing 
consecutive sentences. ECF Doc. 10-1 at 352, 372-74.

Relevant to her current petition is George’s first assignment of error, in support of which 

she argued that her speedy trial rights were violated because more than 270 days transpired 

between her initial arrest on August 5, 2014 and her trial on July 24, 2017. ECF Doc. 10-1 at

7
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indictment. ECF Doc. 10-1 at 258. The court then granted George a continuance of the pretrial

conference until July 28,2016. ECF Doc. 10-1 at 259-60.

On June 15, 2016, counsel moved to withdraw, which the court granted on July 13,2016.

ECF Doc. 10-1 at 261-63. On July 28, 2014, George was appointed new counsel and she filed a 

demand for discovery. ECF Doc. 10-1 at 264-68. The court then granted George a continuance

of the pretrial conference until September 22, 2016. ECF Doc. 10-1 at 268-71. At the

September 22, 2016 conference, the court scheduled trial for January 23,2017 and continued the

conference at George's request until October 28, 2016. ECF Doc. 10-1 at272.

On December 2,2016, George, pro se, filed a motion “for discharge of defendant,” based 

on an alleged violation of her speedy trial rights. ECF Doc. 10-1 at 273-79. The court did not

rule on the motion until November 14, 2019, when it denied the motion as moot. ECF Doc. 10-1

at 286.

On January 5, 2017, the court set a “first” pretrial conference for January 10, 2017. ECF

Doc. 10-1 at 287. The court then granted George a continuance, resetting the trial for April 3,

2017. ECF Doc. 10-1 at 288-89. On January 24, 2017, George’s attorney moved to withdraw,

and new counsel was appointed. ECF Doc. 10-1 at 290. The court set the pretrial conference for

February 2, 2017. ECF Doc. 10-1 at 290.

On January 25, 2017, George filed a demand for discovery and a bill of particulars. ECF

Doc. 10-1 at 291-95. The state filed its response on February 17,2017, with supplements filed

on March 23 and 24, 2017. ECF Doc. 10-1 at 296-302. On March 27,2017, George filed a

motion to compel discovery. ECF Doc. 10-1 at 303-04.

On March 29, 2017, George filed a counseled motion to discharge the indictment under

Ohio’s speedy trial statute (Ohio Rev. Code § 2945.73(B)). ECF Doc. 10-1 at 305. George

5
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argued that she’d been in jail since July 5,2014 and still hadn’t gone to trial. ECF Doc. 10-1 at

306-07. On April 3, 2017, the state filed its response, arguing that George was instead arrested 

on August 4, 2014 and that it was George’s actions or neglect that necessitated the delays in the 

case, such that the speedy trial time had not been exhausted. ECF Doc. 10-1 at 308-11. The

state noted that the case had been continued at George’s request and that George had not

responded to any of the state’s discovery requests. ECF Doc. 10-1 at 309-11.

On April 3,2017, the trial court held a hearing on George’s speedy trial motion. ECF

Doc. 10-2 at 75-84. The court denied the motion, noting that all the continuances were made at

George’s request. ECF Doc. 10-1 at 317; ECF Doc. 10-2 at 84. Boynton’s counsel moved to - 

withdraw, which the court granted. ECF Doc. 10-2 at 110. The court then, on its own motion, ; x

declared that it would try both defendants together and, over George’s objection, continued to the

case in order to appoint Boynton counsel. ECF Doc. 10-1 at 313; ECF Doc. 10-2 at 118. The 

next day, the court appointed Boynton new counsel and, at the defendants’ request, continued the

pretrial conference until April 12, 2017 and the trial date to July 17, 2017. ECF Doc. 10-1 at

314.

On May 23, 2017, the state filed a supplemental response to discovery. ECF Doc. 10-1 at

31*5-16. On July 11,2017, the state filed amotion for a hearing on the competency of one of the

victims. ECF Doc. 10-1 at 318-20. The court granted the motion and continued the trial until

July 18, 2017. ECF Doc. 10-1 at 321-22. The Court granted George additional continuances,

extending trial to July 24,2017. ECF Doc. 10-1 at 323-25. On July 20 and 21,2017, the state

filed another supplement to discovery. ECF Doc. 10-1 at 326-29.

On July 24, 2017, the trial court held a competency hearing pursuant to the state’s July

11,2017 motion. ECF Doc. 10-1 at 330. The court determined that the victim was not

6
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367-68. She argued that although many continuances were granted at her request, she did not

consent to the continuances made on her behalf and she never signed a waiver of speedy trial

time. ECF Doc. 10-1 at 368. George further argued that, if not already violated, her speedy trial

rights were violated when the trial court continued the April 3, 2017 trial date over her objections

for another 90 days. ECF Doc. 10-1 at 368. The state filed an appellee brief. ECF Doc. 10-1 at

376-98.

On December 20, 2018, the Ohio Court of Appeals overruled George’s assignments of

error and affirmed her convictions. ECF Doc. 10-1 at 399-426; State v. George, 2018-Ohio-5156

(Ohio Ct. App. Dec. 20,2018). In overruling George’s first assignment of error, the court

reasoned:

{^{15} George was arrested on August 5, 2014. On August 27, 2017, a 97-count 
indictment was returned by the grand jury.
September 2, 2014. Counsel was appointed, and a motion for discovery was filed 
on September 14, 2014. At this point, George had been incarcerated for 31 days.

George was arraigned on

{1[16} Also on September 4, George requested a bill of particulars. The state 
responded on September 11, 2014, and concurrently served George with a 
discovery demand. George failed to respond to the discovery, tolling the time for 
speedy trial purposes pursuant to R.C. 2945.72(D) and (H). This fact alone is 
sufficient to toll the time as we stated in State v. Mitchell,... 2007-0hio-6190, 
finding that a defendant’s failure to respond to discovery tolled the speedy trial 
time until trial. Id. at f 35.

(HI 7} The defense requested pretrial continuances on September 2, 8, 18, and 
October 2, 15, and 29, 2014. On November 18, 2014, George’s motion for 
appointment of a defense psychologist was granted. From November 18, 2014, to 
March 15, 2015, the defense requested nine consecutive pretrial continuances.

{^{18} At the March 26, 2015 pretrial, the trial court referred George to the court 
psychiatric clinic pursuant to R.C. 2945.71 to determine her competency to stand 
trial and set the next pretrial date for April 10, 2015. A trial court’s order for a 
competency examination tolls the speedy trial time. “The express language of 
R.C. 2945.72(B) is broadly worded to include any period in which the accused’s 
mental competency is being determined.” State v. Cook, 2016-Ohio-2823 ... ^ 85 
(5th Dist.), citing State v. Palmer, 84 Ohio St.3d 103, 106 ... (1998).

8
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{^[19} The April 10, 2015, and April 27, 2015 pretrials were continued at the 
request of the defense. George was still undergoing psychiatric evaluation, and 
on May 11, 2015, the parties stipulated to the court psychiatric report a!nd George 
was transferred to Northcoast Behavioral Health (‘‘NBH”) for treatment. On 
August 31, 2015, the court was informed that George had been restored to 
competency and ordered her transferred from NBH. However, the scheduled 
hearing was continued due to an ongoing psychiatric evaluation. On October 1, 
2015, George appeared and the parties stipulated to competence.

H[20} A new attorney was appointed for George at the October 2,2015 pretrial, 
and the pretrial was continued at the request of the defense due to ongoing 
discovery. From October 2,2015 to December 18, 2015, six consecutive pretrials 
were continued at the request of the defense.

{^[21} On December 18, 2015, the trial court again referred George to the court 
psychiatric clinic to determine competency to stand trial. On January 21, 2016, 
George was again transferred to NBH for inpatient treatment due to her refusal to 
cooperate with the court psychiatric clinic. The February 10, 2016 and March 1, 
2016 pretrials were continued at the request of the defense. The latter request was 
due to a new indictment. The matter was then continued to March 23,2016.

{^22} The March 23, 2016 pretrial was continued at the request of the defense. 
On March 26, 2016, the state responded to a defense request for discovery and 
served discovery on George that was not responded to. An April 6, 2016 nunc 
pro tunc entry indicates that a competency hearing was held on April 4, 2016, and 
George was declared competent to stand trial. The defense requested a pretrial 
continuance to April 19,2016. These events tolled the speedy trial period. R.C. 
2945.72.

{^[23} At the April 19, 2016 pretrial, the trial court granted the state’s request to 
dismiss all counts due to George’s reindictment in the instant case on February 
18, 2016. The reindictment contained 150 counts against George, and 
Boynton was added to the indictment. *** The pretrial was continued to May 10, 
2016, at the request of the defense. The June 8,2016 pretrial was continued to 
July 28, 2016, at the request of the defense. On June 15, 2016, defense counsel 
filed a motion to withdraw. The motii

***

:ranted on July 13, 2016. A defense 
motion for discovery was filedonJuly 14,2016. These events tolled the speedy 

. trial period. R.C. 2945.72.

{^24} At the July 30. 2016 pretrial, new defense counsel was appointed, and the 
defense sequentially requested pretrial continuances to August 11,2016, August 
22,2016, and September 1, 2016. The next pretrial was set for September 22, 
2016, and the sheriff was ordered to transport George to the hearing using all 
necessary means. The tolling of George’s speedy trial period continued.

9
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{^[25} At the September 22, 2016 pretrial, defense counsel informed the trial court 
of George’s refusal to meet with him.
28, 2016, at the request of the defense. The sheriff was again ordered to transport 
George by any means necessary.

The pretrial was continued to October

26} George continuously refused to meet with defense counsel after the 
September 22, 2016 hearing. George also refused to attend the October 28, 2016 
pretrial hearing where the parties were to review the evidence. Defense counsel 
met with George in the holding room and explained the purpose of the hearing, 
but George refused to review the evidence. George still refused to cooperate and 
on December 2,2016, filed a pro se “demand for discharge of defendant.” The 
trial was originally scheduled for January 23, 2017. The trial court set a pretrial 
for January 10, 2017, and scheduled trial for April 3, 2017. The pretrial was 
rescheduled to February 2, 2017, at the request of the defense. Defense counsel 
moved to withdraw on January 24, 2017, and new defense counsel was assigned.

{|27} A fourth defense counsel was assigned on January 24, 2017, who filed a 
discovery demand on January 25, 2017. The February 2, 2017 pretrial was 
continued to February 3,2017, at the request of the defense. The state filed 
supplemental discovery responses on February 17,2017, March 22, 2017, and 
March 23,2017.

r{f28} George and cddefenckht Boynton filed niotidns to dismiss on March®,
! 201-7for violation of their speedy trial rights that was entertained at a hearing on 
April-3, 2017.- The current defense counsel for George adyisedThat' George-Md 
consistently refused to communicate with him “many way Shape^of 
The trial court denied the speedy trial motions observing that;.alhmotioris: fdr 
continuances were made at the request of the defense.- $

{^29} The April 4, 2017 pretrial was continued to April 12, 2017, at the request 
of the defense, and trial was moved to July 17, 2017. The state filed an additional 
supplemental response to discovery on May 23,2017, and a motion for a 

. competency hearing on July 11, 201
the still uncooperative George to a JiilSife^§J^hearing dnMfm^^S^ 
means n'ec&sarv,..Jrhfetrial:court eontinued:on>durxl-4-^i:6'l^B6^fMi^^

- " •" IV'-'--

{|30} Three more continuances were granted at the request of the defense. The 
jury trial finally commenced on July 24, 2017. George was disruptive during the 
proceedings and repeatedly addressed the trial court directly without permission. 
George was removed from the courtroom after warnings on July 25, 2017, and 
requested removal on July 26, 2017, choosing not to be present.

‘HI#

{f 31} The record is replete with continuances requested by the defense for 
reasons including George’s ongoing refusal to communicate with assigned

10
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counsel requiring a total of four counsel appointments. R.C. 2945.72(C), State v. 
Rodriguez, *** 2005-Ohio-6485, f 12.

{|32} The speedy trial time was also tolled for George’s multiple periods of 
psychiatric examination and treatment due to mental incompetence. R.C. 
2945.72(B). State v. Bethea,
Ohio St.3d 103[J

*** 2006-Ohio-4758, ^ 16, citing State v. Palmer, 84

{^[33} Further tolling the time period were impediments posed by George’s 
refusal to communicate or cooperate with any of the assigned counsel, her 
disruptions at hearings as a result of those refusals, and repetitive assertions of 
irrelevant defenses resulting in trial court continuances. Sate v. Garner, 
2016-Ohio-2623, f 17,citing R.C. 2945.72(D) and (H).

***

{1(34} The trial court properly journalized the disruptions, competency issues and 
other grounds for continuances, and identified the requesting party.. State ex rel.
Bradley v. Astrab,
***

*** 2012-0hio-4610,1J5, citing State v. Mincy, 2 Ohio St.3d 6
(1982).

(^f35}George [argues] that the speedy trial time began to run upon the first 
indictment and continued through the subsequent indictment because it was based 
on the same facts. ***

{^[37} George was arrested on August 5, 2014, and indicted on August 27, 2014. 
The current indictment was issued on February 18, 2016[.] The additional 
charges in the second indictment were based on child pornography discovered on 
George’s electronic devices after the initial indictment, and Boynton was added as 
a codefendant.

{^[38} The record demonstrates that George’s lack of cooperation was ongoing 
and strategic, so much so that the trial court was required to advise George at the 
inception of the trial that her behavior would not be tolerated and that the trial 
would move forward even if George had to be removed from the courtroom. We 
agree with the state’s calculation and find that 31 days accrued for speedy trial 
purposes during the 1,085 days of incarceration attributable to George’s 
purposeful ongoing refusal to cooperate with defense counsel, periods of 
incompetence, and numerous requested continuances. We will not and cannot 
allow a defendant to purposefully manipulate our system of justice by refusing to 
cooperate in his or her own defense to invoke a dismissal of the charges. The 
speedy trial right is designed to serve as a shield for the defendant’s protection 
and is not to be used as a sword to escape. People v. Tetter, 42 Ill.2d 569, 576

(1969).

{^[39} We also find that Baker, 78 Ohio St.3d 108 
the speedy trial period was not exceeded.

, applies in this case, and

11
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ECF Doc. 10-1 at 405-14.

George did not attempt a timely appeal to the Ohio Supreme Court. However, on

September 3, 2019, the Ohio Supreme Court granted George leave to file a delayed appeal. ECF

Doc. 10-1 at 468. George filed, pro se, a memorandum in support of jurisdiction, in which she

sought to raise three issues:

1. Whether trial counsel was ineffective for failing to file a motion to dismiss.

2. Whether George’s speedy trial rights were violated.

3. Whether the trial court failed to make necessary findings to impose consecutive 
sentences.

ECF Doc. 10-1 at 470,473. In support, George argued that “[ejvery assigned counsel failed to 

demand a dismissal.” ECF Doc. 10-1 at 473. She argued that her speedy trial rights were

violated and had counsel filed a motion to dismiss, it likely would have been granted. ECF Doc.

10-1 at 473-74. She argued that the new indictment did not reset the speedy trial time because

the new indictment was based on the same facts as her first one. ECF Doc. 10-1 at 474.

On November 26, 2019, the Ohio Supreme Court declined to accept jurisdiction.

ECF Doc. 10-1 at 480.

II. Discussion

Habeas Rule 2A.

Warden Smith argues that George^s petition should be dismissed because it does not

comply with Rule 2 of the Rules Governing Section 2254 Cases. ECF Doc. 10 at 26. Warden

Smith argues that George hasn’t identified a specific constitutional violation sufficient to place

the respondent on notice of the ground(s) upon which George seeks federal habeas relief. ECF

Doc. 10 at 28.

12
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^?requires^arnori^Qt:^^lffiH£ig^thatjajbetitibliffbrLwfit:ofj:tiafeeas-C.6 rpiSl[abeasJRule;

^poii^Kicii^tiii^etitiSn^^elcs^federatiiblasXeliefiail^iStateiliejf^s

suppQrtingeach,gro.un'd.-jRu}es'Govc

demanding,thantheLpleading:requiremenatg;Qf^3-.feGjv,:fe8(^:):yMo^/fav.^g/iy^^fSM-V^i^7^

|̂^-j^^j"J!P.is|??jg.sgl>.urt»jigiiSij]6gj[i^jg^|}rgi)riatejn^ases^hg!iej^vjtiigji<fapossib1e!ta

;cation,!itw-raised-j•%&>_y ^

Ohio Sept. 9, 2019); see a/so 72oZ>er/s v. Wainwright, No. 1:18 CV 2228, 2019 WL 2341200, at 

*2 (N.D. Ohio June 3, 2019).

^^gg^g^wi||rg^^gSffiith:that-G.eorge?s‘Grourid16neG(aim'isyague,.but:IiT]ev.erth'e1'es^ 

^do-not^recQmrnend:^jsrfflssa1-.under Rule 2(c). George’s Ground One.claim.asserts “Unlawful, 

Imprisonment .under-Color of Authority of the United::States-^ ECF Doc. 1 at 5Hgeggge*s

supporting facts donXspicify oh what basis she. clajms;that she is urilawfully^cbhfined^Insteag,
~ ii ^1-11

•i

^George^recites a:series;of events, beginning -with her amest and concluding-with ihe.imposition^ 

^rerpenlln|b. See ECF Doc. 1 at 5-8^Read^onlythe^acts^tjs;veprdifficuItdis;qCTn'^g

.euslpdyinviola^nof .^e^Constitution^ory^pecific_basis upon which;George contends she is “in 

^Jaw^^r treaties of the United States^” 28;U.S:G:J§;2254(a) jj

However, the nature of George’s Ground One claim becomes clearer when read in

context. George states in her petition that she attempted to raise her Ground One claim as a

claim of ineffective assistance of trial counsel in her memorandum in support of jurisdiction to

the Ohio Supreme Court. ECF Doc. 1 at 9. George’s facts supporting her Ground One claim are

substantially similar to facts she recited in her memorandum in support of jurisdiction to the

Ohio Supreme Court. ECF Doc. 1 at 5-8; ECF Doc. 10-1 at 473-74. There, as here, George

13



Case: l:20-cv-00957-JGC Doc#: 15 Filed: 01/12/22 14 of 26. PagelD #: 2362

recited facts supporting her contention that trial counsel was ineffective for not having moved to

dismiss on speedy trial grounds. ECF Doc. 10-1 at 473-74. Read in context, and with the degree

of liberality afforded pro se litigants2, George’s Ground. One claim is best read as asserting that

she is in custody unlawfully because her speedy trial rights were violated. Thus, I find that

George to has met the minimum requirements of Habeas Rule 2(c).

CognizabilityB.

Warden Smith argues that George’s Ground One claim is noncognizable to the extent she

, contests her conditions of confinement or asserts claims under state law. ECF Doc. 10 at 29.

As discussed above, George’s Ground One claim is best construed as raising a 

substantive claim that her speedy trial rights were violated. George hasn’t specified, however, 

whether she contends she’s being held in violation of the Sixth Amendment guarantee to a

speedy trial or whether she’s being held in violation of Ohio’s speedy trial statute (or both). See

generally ECF Doc. 1. Her memorandum in support of jurisdiction to the Ohio Supreme Court

also didn’t specify whether her ineffective-assistance claim was premised on counsel’s failure to

raise a speedy trial issue under the Constitution or under Ohio law. See generally ECF Dog, 10-1: 

at 472-75. To the extent George’s Ground One claim asserts that her(Ohio/speedy trial statutory

rights were violated, it is noncognizable. E.g., Chappell v. Morgan, No. 4:15 CV 882, 2016 WL

8259330, at *12 (N.D. Ohio Nov. 30, 2016); Boynton v. Sheets, No. 1:11 CV 2810, 2013 WL

1747717, at *2 (N.D. Ohio Apr. 23, 2013); Kelly v. Wilson, No. 1:07 CV 2856, No. 2009 WL

185947, at *10 (N.D. Ohio Jan. 26,2009); see also Younker v. Warden, Chillicothe Corr. Inst.,

No. LlO-cv-875, 2011 WL 2982589, at *10 (S.D. Ohio June 24, 2011) (holding that an

2 “The allegations of a pro se habeas petition, though vague and conclusory, are entitled to liberal 
construction. The appropriate level of liberal construction requires active interpretation in some cases to 
construe a pro se petition to encompass any allegation stating federal relief.” Franklin v. Rose, 765 F.2d 
82, 84-85 (6th Cir. 1985) (citations and quotation marks omitted).
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argument for relief “based solely on a violation of Ohio5 s speedy trial statute ... does not present

a cognizable federal constitutional claim subject to review in this proceeding”).

George's Ground One claim is cognizable, however, to the extent she claims that the

delay between her arrest and trial violated her speedy trial rights under the Sixth Amendment.

See 28 U.S.C. § 2254(a).

C. Procedural Default

Warden Smith argues that George procedurally defaulted all potential federal

constitutional claims by not fairly presenting them to the Ohio courts. ECF Doc. 10 at 30-31.

Warden Smith argues that George procedurally defaulted by not timely appealing to the Ohio

Supreme Court, which “denied George leave to file a delayed appeal.” Id. Alternatively,

Warden Smith argues that the Ohio Court of Appeals reasonably determined that George’s Sixth

Amendment speedy trial rights were not violated. ECF Doc. 10-1 at 48-50

Procedural default is “a critical failure to comply with state procedural law,” Trest v.

Cain, 522 U.S. 87, 89 (1997), resulting in a bar to federal habeas review unless the petitioner has

a sufficient basis for having the default excused, Coleman v. Thompson, 501 U.S. 722, 750

(1991). Procedural default occurs when: (1) the state courts didn’t review the petitioner’s claim

on the merits because she didn’t comply with some state procedural rule; or (2) she failed to

fairly present the claim to the state courts while state court remedies were still available.

Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006).

A claim is fairly presented when it has been asserted - as a federal constitutional issue -

at every stage of the state court review process. Thompson v. Warden, Belmont Corr. Inst., 598

F.3d 281,285 (6th Cir. 2010); Williams, 460 F.3d at 806. The fair-presentment requirement can

be satisfied in one of four ways:
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(1) reliance upon federal cases employing constitutional analysis;

(2) reliance upon state cases employing federal constitutional analysis;

(3) phrasing the claim in terms of [federal] constitutional law or in terms 
sufficiently particular to allege [the] denial of a specific [federal] constitutional 
right; or

(4) alleging facts well within the mainstream of [federal] constitutional law.

Beach v. Moore, 343 F. App’x 7, 10 (6th Cir. 2009) (quotation marks omitted).

Procedural default can be excused and will not preclude consideration of a claim on

federal habeas review, however, if the petitioner can demonstrate: (1) “cause for the default and 

actual prejudice as a result of the alleged violation of federal law;” or (2) “failure to consider the

claim will result in a fundamental miscarriage of justice.” Coleman, 503 U.S. at 750. A

“fundamental miscarriage of justice” can occur only when the procedurally defaulted claim -

supported by new reliable evidence not presented at trial - would establish that the petitioner was 

“actually innocent” of the offense. Schlup v. Delo, 513 U.S. 298, 324 (1995); Lundgren v.
i_. 1

Mitchell, 440 F.3d 754, 764 (6th Gir. 2006).

I agree with Warden Smith that George’s Ground One claim is procedurally defaulted, albeit

on different grounds. Warden Smith contends that firnimH Onf> Haim is procedurally

defaulted for failure to comply with a state procedural rule (timely filing a notice of appeal). ECF

Doc. 10 at 30. But contrary to Warden Smith’s assertion, the Ohio Supreme Court granted George’s

motion for leave to file a delayed appeal. ECF Doc. 10-1 at 468.

Nevertheless, George’s Ground One claim is procedurally defaulted because she did not raise

it at each and every stage of Ohio’s review process. Wagner v. Smith, 581 F.3d 410, 418 (6th Cir. 

2009). On direct appeal, George argued that her speedy trial rights were violated under Ohio’s 

speedy trial statute. ECF Doc. 10-1 at 367. Although based primarily on state law, George also 

quoted the Sixth Amendment and cited State v. Broughton, in which the Ohio Supreme Court applied
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No. 17-106317, docket entry dated 11/07/2017. George cannot show that she was prevented

from discovering the facts underlying her claim, given that she raised the speedy trial issue to the

Ohio Court of Appeals. Ohio Rev. Code § 2953.23(A)(2)(b). And George’s Ground One claim

would nevertheless be barred under Ohio’s res judicata doctrine. State v. Cole, 2 Ohio St. 3d

112, 113 (Ohio 1982).

George also cannot overcome her procedural default. She contends that she raised her

claim in terms of ineffective assistance of counsel because “[t]he Supreme Court of Ohio

suggests any new issues [be] raised under ineffective counsel.” ECF Doc. 1 at 9. Effectively,

she argues that she made a conscious choice to frame her Ground One claim in terms of

ineffective assistance of counsel rather than as a substantive claim. Thus, she has not established

that some external factor impeded her ability to raise the issue. See Murray v. Carrier, All U.S.

478, 487 (1986) (“[T]he existence of cause for procedural default must ordinarily turn on

whether the prisoner can show that some objective factor external to the defense impeded [her]

efforts to comply with the State’s procedural rule.”). And her pro se status and ignorance of the

law would be insufficient to establish “cause.” Bonilla v. Hurley, 370 F.3d 494,498 (6th Cir.

2004). George’s inability to establish cause makes it unnecessary to consider whether he has

shown prejudice..Matthews v. Ishee, 486 F.3d 883, 891 (6th Cir. 2007) (“The cause-and-

prejudice analysis is a conjunctive one, requiring a petitioner to satisfy both prongs to excuse a

procedural default.”). And George does not argue that she is actually innocent of the offense. .

See generally ECF Doc. 1.

I therefore recommend that George’s Ground One claim be DISMISSED as procedurally

defaulted.
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\ the federal constitutional analysis to determine whether a state prisoner’s Sixth Amendment speedy 

trial rights were violated. ECF Doc. 10-1 at 367; 62 Ohio St.3d 253,256-57 (Ohio 1991). Thus, I 

find that George fairly, presented her Ground One claim on appeal to the Ohio Court of Appeals. See 

Beach, 343 F. App’x at 10.3

But George’s Ground One claim was not fairly presented in her appeal to the Ohio 

Supreme Court. As George states in her § 2254 petition, she raised her Ground One claim as 

ineffective assistance of trial counsel claim in her memorandum in support of jurisdiction. ECF 

Doc. 1 at 9. “[Bringing an ineffective assistance claim in state court based on counsel’s failure 

to raise an underlying claim does not preserve the underlying claim for federal habeas review 

because the two claims are analytically distinct,” Davie v. Mitchell, 547 F.3d 297, 312 (6th Cir. 

2008) (quotation marks omitted). Although George’s Ohio Supreme Court memorandum in 

support of jurisdiction asserted that her speedy trial rights were violated, because of her vague, 

narrative presentation it isn’t clear whether she attempted to raise that issue separate and apart 

from her ineffective-assistance claim. See ECF Doc. 10-1 at 473-75. Thus, I find that George 

did not fairly present her Ground One claim to the Ohio Supreme Court. See Wagner, 581 F.3d 

at 418. George cannot return to state court to raise her Ground One claim in a postconviction 

petition because more than a year has passed since her transcript was filed with the Ohio Court 

of Appeals. Ohio Rev. Code § 2953.21(A)(2)(a); see Docket for Ohio App. Ct., 8th Dist. Case

an

3 In at least one case, this court previously determined that “because an Ohio court decision on an Ohio 
statutory speedy trial claim also necessarily includes a federal constitutional dimension, a speedy trial 
argument based on the Ohio statue fairly presents a federal constitutional claim.” Hill v. Sheldon, No.
1 :T 1CV2603, 2014 WL 700024, at *13 (N.D. Ohio Feb. 21,2014). However, several cases in and out of 
this court have rejected the argument that a claim under Ohio’s speedy trial statute is the effective 
equivalent of a Sixth Amendment claim. See, e.g., Hyde v. Warden, Pickaway Corr. Inst., 2:14-CV- 
02725, 2016 WL 1594596, at *9 (S.D. Ohio Apr. 21,2016); Heft v. Warden, Madison Corr. Inst, No.
2:1 l-CV-103, 2012 WL 1902467, at *12 (S.D. Ohio May 25, 2012); see also Howes v. Bo/>6y,No. 5:11 
CV 912, 2012 WL 2505925, at *5 (N.D. Ohio May 11,2012).
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D. Merits

Even if George’s Ground One claim were not procedurally defaulted, I would

nevertheless recommend that the claim be dismissed as meritless.

1. AEDPA Deference

Because the Ohio Court of Appeals addressed George’s speedy trial claim on the merits,

the claim is subject to a heightened standard under the Antiterrorism and Effective Death Penalty

F. App’x__,Act of 1996 (“AEDPA”), 28 U.S.C. § 2254. Taylor v. Patel, No. 20-1381,

2021 WL 3520819, at *4 (6th Cir. 2021) (unreported); see Chappell, No. 4:15 CV 882, 2016 WL

825933, at *12 n.10. Under that standard, habeas relief is only available when the state court’s

decision: (1) was contrary to, or involved an unreasonable application of, clearly established

federal law as determined by the Supreme Court; or (2) was based on an unreasonable

determination of the facts in light of the record before the state court. 28 U.S.C. § 2254(d). “A

state court’s determination that a claim lacks merit precludes federal habeas relief so long as

fairminded jurists could disagree on the correctness of the state court’s decision.” Harrington v. 

Richter, 562 U.S. 86, 101 (2011) (quotation marks omitted). The petitioner must show that the

state court’s “decision was so lacking in justification that there was an error well understood and

comprehended in existing law beyond any possibility for fairminded disagreement.” Id. at 103.

Speedy Trial2.

As stated above, the Sixth Amendment guarantees the right to a.speedy trial. U.S. Const.

amend VI; Klopfer v. North Carolina, 386 U.S. 213, 222-23 (1967) (enforcing the Sixth

Amendment against the states under the Fourteenth Amendment). Whether that right has been

violated isn’t measured against specific days or months. Barkery. Wingo, 407 U.S. 514, 523

(1972). Instead, the Supreme Court prescribed in Barker a balancing test, under which courts
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consider: (i) the length of the delay; (ii) the reasons for the delay; (iii) the defendant’s assertion

of her right; and (iv) prejudice to the defendant. Id. at 530. The “triggering mechanism” for the

Barker test is length of the delay. Id. Unless the delay exceeds the point at which it becomes

presumptively prejudicial (one year starting from the earlier of the arrest or indictment), the court

need not inquire into the other factors. Id.; Maples v. Stegall, 427 F.3d 1020,1026 (6th Cir.

2003). None of the factors on its own is dispositive. Barker, 407 U.S. at 523; “Rather, they are

related factors and must be considered together with such other circumstances as may be

relevant.” Id.

Ohio has implemented the Sixth Amendment guarantee to a speedy trial by statute, Ohio

Rev. Code § 2945.71 et seq. State v. O’Brien, 34 Ohio St. 3d 7, 9 (Ohio 1987). “[A]ny time an

Ohio court reviews the implementation of a speedy trial statute, it is guided not just by those

provisions, but also by the dictates of the Sixth Amendment whether or not it expressly applies

the factors laid out in Barker.” Brown v. Bobby, 656 F.3d 325, 331 (6th Cir. 2011).

3. Analysis

The Ohio Court of Appeals’ denial of George’s Ground One claim was not contrary to

Barker. 28 U.S.C. § 2254(d)(1). Although the Ohio Court of Appeals didn’t cite Barker or

expressly apply the Barker factors, it considered the tolling factors outlined in Ohio Rev. Code

§ 2945.72 and determined on the basis of those factors that.George’s speedy trial rights were not

violated. As the Sixth Circuit held in Brown, a state court’s consideration of the § 2945.72

factors is consistent with Barker, such that the Ohio Court of Appeals’ decision was not contrary

to clearly established law, as established by the Supreme Court. 28 U.S.C. § 2254(d)(1); Brown,

6565 F.3d at 330-32; see also Hill v. Sheldon, No. 1:11CV2603, 2014 WL 700024, at *13 (N.D.

Ohio Feb. 21,2014).
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The Ohio Court of Appeals’ denial of George’s Ground One claim also did not involve

an unreasonable application of Barker. 28 U.S.C. § 2254(d)(1). The Ohio Court of Appeals

determined that George’s speedy trial rights were not violated because: (i) the primary reasons 

for the delay were George’s requests for continuances and disruptive behavior and the need to 

assess George’s competency; and (ii) the February 18,2016 indictment was based on additional 

and different facts than her August 27,2014 indictment. ECFDoc. 10-1 at 411-14. In Barker 

terms, the Ohio Court of Appeals determined that George’s speedy trial rights were not violated 

because although George was in jail for 1,085 days (length), George was responsible for 1,054 of 

those days (reasons for the delay). And in reaching that conclusion, the court considered 

George’s assertion of her rights and her use of disruptive behavior to undermine the purposes of 

the speedy trial protection. See Barker, 407 U.S. at 532 (identifying the interests that speedy trial

was designed to protect).

Fairminded jurists could disagree on the correctness of the Ohio Court of Appeals’ 

findings. See Harrington, 562 U.S. at 102-03. The court reasonably determined that the second 

Barker factor weighed heavily against George, given that: (i) the initially scheduled September 

5, 2014 pretrial was repeatedly continued at George’s request until May 11, 2015; (ii) between 

May 11,2015 and August 31,2015, George was undergoing treatment to restore her competency 

to stand trial; (iii) the September 3,2015 pretrial conference was repeatedly continued at 

George’s request until December 17, 2015; (iv) between December 18, 2015 and February 10, 

2016, George was under psychiatric evaluation; (v) after George was determined competent on 

April 4, 2016, the pretrial conference was repeatedly continued at George’s request until April 3, 

2017; and (vi) despite George’s objection to the trial court’s sua sponte continuance at the April 

3, 2017 hearing, the trial date was repeatedly pushed back at the request of the defense until July
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24,2017. ECFDoc. 10-1 at 405-12; see also ECF Doc. 10-1 at 67-68, 71,104-07, 110, 112-33,

137-44, 213-14, 255, 259-60, 268-72, 287-90, 313-14, 321-25.

The record corroborates the Ohio Court of Appeals’ finding that George’s disruptive

behavior delayed proceedings. Specifically: (i) George impeded her competency evaluations by

refusing to participate in the evaluations; (ii) George did not respond to the state’s discovery

requests; and (iii) George refused to meet and cooperate with her attorneys, which was noted at

various hearings held between September 22, 2016 and July 14, 2017. ECF Doc. 10-1 at412;

ECFDoc. 10-2at 49-50, 56-58,61-65, 83-84, 112, 114, 135, 149-51. George has not rebutted

by clear and convincing evidence the state court’s factual finding that her February 18,2016

indictment was based on new facts discovered after issuance of the August 27, 2014 indictment.

28 U.S.C. § 2254(e)(1); ECF Doc. 10-1 at 412; ECFDoc. 10-2 at 62. And as the Ohio Court of

Appeals observed, George first asserted her speedy trial rights on December 2, 2016 - by which

time she already had been in custody for 851 days. ECF Doc. 10-1 at 410; ECF Doc. 10-1 at

273-79. Although the trial court didn’t rule on George’s motion for discharge, it wasn’t required

to because the right was asserted in a pro se filing while she was represented by counsel. See

State v. Vance, 2018-Ohio-1313,1f27 (Ohio Ct. App. 2018) (“Ohio courts need not address pro se

motions when the defendant enjoys the benefit of counsel.”). George did not again assert her

speedy trial rights until March 29,2017 - until she’d been in custody for 967 days. ECF Doc.

10-1 at 305; see Barker, 407 U.S. at 531 (“The more serious the deprivation, the more likely a

defendant is to complain.”).

On balance, the Ohio Court of Appeals was reasonable in its determination that the delay

in bringing George to trial did not violate her rights under the Sixth Amendment. Although the 

length of the delay was greater than one year, George did not timely assert her rights. The state
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court reasonably determined that George bore the greater blame for the delay. And although the 

state court did not expressly address prejudice, George has not shown that her defers? at trial 

was impaired bv the delay or that she suffered oppressive pretrial incarceration. Barker, 407

U.S. at 532; Brown, 656 F.3d at 337; see generally ECF Doc. 1; ECF Doc. 10-1 at 367-68, 470-

75.

Thus, I find that the Ohio Court of Appeals’ denial of George’s Ground One claim was

neither contrary to, nor an unreasonable application of, Barker. 28 U.S.C. § 2254(d). Should the 

Court prefer to dispose of George’s Ground One claim on this basis, it could be dismissed as

meritless.

E. Ineffective Assistance

To the extent that George’s Ground One claim could be read as reasserting her argument

that trial counsel was ineffective for not moving to dismiss her case on speedy trial grounds, it

would be procedurally defaulted because George did not raise it on direct appeal. See ECF Doc.

10-1 at 351-75. By not doing so, she failed to fairly present her ineffective-assistance-of-trial

counsel claim at every stage of the state review process. Wagner, 581 F.3d at 418. She cannot

return to state court to raise an ineffective-assistance-of-trial-counsel claim because it would be

barred by res judicata, given that she raised a substantive speedy trial challenge on direct appeal.

Ohio Rev. Code § 2953.21 (A)(l)(i); State v. Combs, 652 N.E.2d 205, 209 (Ohio Ct. App. 1994).

And she cannot establish cause to overcome her procedural default. George could fault her

appellate counsel for not raising the claim on direct appeal, but that contention would itself be 

procedurally defaulted; and George has not established cause or prejudice for her appellate

counsel’s failure to raise the claim. Edwards v. Carpenter, 529 U.S. 446,451 (2000). George’s

failure to establish cause makes it unnecessary to consider prejudice. Matthews, 486 F.3d at 891.
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Moreover, any argument that trial counsel was ineffective for not moving to dismiss the

case on speedy trial grounds would be meritless. The last of George’s attorneys moved to

dismiss on that basis, and the trial court denied it. ECF Doc. 10-1 at 305, 317; ECF Doc. 10-2 at

84. The Ohio Court of Appeals also addressed George’s substantive speedy trial argument on

the merits and determined no speedy trial violation occurred. ECF Doc. 10-1 at 407-14. George

would, therefore, be unable to show prejudice resulting from counsel’s alleged failure to seek

dismissal on speedy trial grounds because the claim she alleges should have been asserted lacks

merit. Strickland v. Washington, 466 U.S. 668, 694 (1984). “No prejudice results from failing to

bring a defective claim.” Smith v. Warden, Toledo Corr. Inst., No. 20-3472/3496, F. App’x

, 2022 WL 95162, at *3 (6th Cir., January 10, 2022) (unreported) (citing United States v.

Mahbub, 818 F.3d 213, 231 (6th Cir. 2016); United States v. Holder, 657 F.3d 322, 332 (6th Cir.

2011); United States v. Jones, 489 F.3d 243,255 (6th Cir. 2007)).

III. Certificate of Appealability

A. Legal Standard

Rule 11 of the Rules Governing Section 2254 Cases in the United States District Courts

provides that “[t]he district court must issue or deny a certificate of appealability (“COA”) when

it enters a final order adverse to the applicant.” Rule 11(a), 28 U.S.C. foil. §2254. The rule

tracks the requirement of § 2253(c)(3) that any grant of a certificate of appealability “state the

specific issue or. issues that satisfy the showing required by § 2253(c)(2),” Rule 11(a). In light of

the Rule 11 requirement that the Court either grant or deny the certificate of appealability at the

time of its final adverse order, a recommendation regarding the COA issue is included here.

Under 28 U.S.C. § 2253(c)(1)(A), this court will grant a COA for an issue raised in a 

§2254 habeas petition only if the petitioner has made a substantial showing of the denial of a
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federal constitutional right. Cunningham v. Shoop, 817 F. App’x 223,224 (6th Cir. 2020). A 

petitioner satisfies this standard by demonstrating that reasonable jurists '‘could disagree with the 

district court’s resolution of his constitutional claims or that jurists could conclude the issues 

presented are adequate to deserve encouragement to proceed further.” Buck v. Davis, 137 S. Ct. 

759, 773 (2017) (quotation marks omitted); see also Slack v. McDaniel, 529 U.S. 473, 484 

(2000). When a claim is denied on procedural grounds, the petitioner must show “that jurists of 

reason would find it debatable whether the petition states a valid claim of the denial of a 

constitutional right and that jurists of reason would find it debatable whether the district court 

was correct in its procedural ruling.” Slack, 529 U.S. at 484.

Analysis

If the Court accepts my recommendations, George will not be able to show that the 

Court’s rulings on her claim are debatable among jurists of reason. George’s Ground One claim 

is noncognizable in part, procedurally defaulted, and meritless. And any ineffective-assistance- 

argument she attempted to raise through her Ground One claim would also be procedurally 

defaulted and meritless. Because jurists of reason would find neither conclusion to be debatable, 

I recommend that no COA issue in this case.

B.

IV. Recommendation

Because George’s claim.is procedurally defaulted, noncognizbale, and/or lacks merit, I 

recommend that George’s claim be DISMISSED and that her petition for writ of habeas corpus 

be DENIED. 1 further recommend that George not be granted a COA.

Dated: January 12, 2022

United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION

Case No.: l:20-cv-957Anika George

Petitioner,

ORDERv.

Warden Shelbie Smith

Respondent.

This is a pro se state prisoner habeas corpus proceeding under 28 U.S.C. § 2254(d). I

referred the petition to the Honorable Magistrate Judge Thomas M. Parker for a Report &

Recommendation, which the Magistrate Judge has filed (Doc. 15). In the Report &

Recommendation, the Magistrate Judge has duly notified the petitioner of the deadline for filing

objections. That time has passed without the petitioner having filed timely objections.

On de novo review, I find the Report & Recommendation well-taken in all respects.

Accordingly, it is hereby

ORDERED THAT:

The Magistrate Judge’s Report & Recommendation (Doc. 15) be, and the same hereby is,

adopted as the order of this court, and the petition be, and the same hereby is, denied and 

dismissed, with prejudice. No Certificate of Appealability shall issue as jurists of reason could
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riot disagree with this decision.

So ordered.

/s/ James G. Carr 
Sr. U.S. District Judge
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