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FILED: June 13, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 21-7568
(8:20-cv-00149-RMG)

DEMETRIC HARDAWAY
Plaintiff - Appellant -
V.
LORI MYERS
Defendant - Appellee
and
FRANCES JOHNSON; NICOLE CHAPMAN; EDSEL TAYLOR

Defendants

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in
accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK




UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 21-7568

DEMETRIC HARDAWAY,
Plaintiff - Appellant,
V. -
LORI MYERS,
Defendant - Appellee,
and
FRANCES JOHNSON; NICOLE CHAPMAN; EDSEL TAYLOR,

Defendants.

Appeal from the United States District Court for the District of -South Carolina, at
Anderson. Richard Mark Gergel, District Judge. (8:20-cv-00149-RMG)

Submitted: March 29, 2022 ' Decided: June 13, 2022

Before HARRIS, QUATTLEBAUM, and HEYTENS, Circuit Judges.

Affirmed by unpublished per curiam opinion.
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Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Demetric Hardaway appeals the district court’s order accepting the magistrate
judge’s recommendation to grant summary judgment in favor of Lori Myers in Hardaway’s
42 U.S.C. § 1983 action. We have reviewed the record and find no reversible error.

Accordingly, we affirm the district court’s amended judgment. Hardaway v. Myers, No.

8:20-cv-00149-RMG (D.S.C. Sept. 23, 2021). We dispense with oral argument because

the facts and.legal contentions are adequately presented in the materials before this court .

and argument would not aid the decisional process.

AFFIRMED
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ANDRESON/GREENWQGOD DIVISION
'emetric Hardaway,
Plaintiff,
v.

Civil Action No. 8:20-cv-00149-RMG

Lori Myers,

Defendant. ORDER AND OPINION

R s Ll i e T N e

This iratter is before the Court upon the Report and Recommendation (“R & R *) of the
[ ‘agistrate Judge, recommending the Court grant Defendants’ moticn for summary judgment.
{7kt. Ne. 78). For the reasons stated below, the Court adopts the R & R as the Oider of the Court.

I. =~ Background

Demetric Hardaw.ay, (“Plaintiff”) filed this action proceeding pro se and in forma pauperis.

{Dkt. No. 1). Plaintiff filed an An:ended Complaint on February 28, 2029. (Dkt. No. 11). All of

' Pia-intit\‘f’ s claims have been dismissed by the Court except Plaintiff’s First Amendment retalistion
ciaim against Defendant Lori Myers.. (Dkt. No. 23). Plaintiff alleges that whiie incarcerated at
HigcDougail Correctionarinsitute (“MacDougaii;, Defenaar removed Praintiff from & work
#rsignment wifh L:he litter crew and reassigned him fél:the chicken farm aftér Plainti< filed la

< grievance alleging"'ile was subjected to unhealthy, hazardous, and.unséxlitary work conditicns on
° litter crew, i’d at 9;1_0, 13). On May 7, 2321,.Defendant filed a motion for surhmaryjudgment.

£3kt. No. 67). Plaintiff filed a résponse in opposition. (Dkt. No. 73). On August 27, 2021, the

I'fagistrate Judge issued an R & R recommending the Court grant Defendant’s motion for summary

'A[ape.r\cl\'x R

1




The existence of a mere scintilla of evidence in support of the non:moving -party
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iudgment. (Dki. No. 78). On September 10, 2021, Plaintiff filed objections to the R & R. (Dkt.

1. 81). The matter is ripe for'the Court’s review.

II. Legal Standard

| _ To prevail on a motion for simmary judgment, the movant must demonstrate thz‘_;t there is
ro genﬁine issue of any material fact and that the movant is entitled to judgment as a maiter of
ew. Fed. R. Civ. P. 56(a). The party seeking summary judgment hgs the burden of identifying
te p‘or’tioﬁs of the “pleadings, depositions, ;lnswers to interrogatorizs, any admissions on fiie,
izgether with the affidavits, if any, which show there is no genuine issue as to any material fact
aad that the moving party is entitled to judgment as a matter of law.” Celotex Corp. v. Cairest,
477:U.8. 317, 322 (1986). The Court will construe ail inferences and axribigufties-against thg
movant and iri favor of the non-moving party. US. v. Diebold, Inc., 369 U.S. 654, 655 (1962).
: ’s position is
insufficient to withstand a motion for summary judgment. Anderson v. Liberty Lol;by, mc., 477
11.8:242, 252 (1986). E;Iowever, an issue of n‘;aterial fact is genuine if the evidence is such that a
rzasonable jury could return a!x_@rdi& in favor of the non-movant. Id. at 257.

+ “Vhen the moving party. has carried its burden under Rule 56(¢), its opponent must do

.¥2ore than sirply show that there is some mataphysical doubt as to the materin! facts.” Matsushita .

_E:'e'c..lnd_us, Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). “In-the language .of the Rule,

© 3 nonmoving party must come.forward with “specific facts showing that there is a genvine issue
nme , P _

£or trial.” Jd. at 587. “Where the record taken as a whole could not lead a rational trier of fact to

fingd for the non-moving party, there is no ‘genuine issue for trial.”” Id. quoting FEirst Nat’l Bank
C -t g party, therg 2 U0 :

- ¢f Ariz. v. Cities Serv. Co., 391 U.S. 253, 289 (i058))

‘e ¥
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"Fh’e Magizstrate ludge makss only a tec0nmendat10n i this Couut. The reccmm*ndat:on

>3 N, br3 sumptive weight, and tl'e resoonslb lity for making a final dctermmatlon remains with

s

'.i‘:is Court. See Mathews v. Weber 423 U.S. 261, 270 - 71 (1976). This Court is'charged with

suecific objection is made. Additionally, the Court may “accept, reject, or medify, in whole or in

art, the findings or recommendations mac's by the magistrate judge.” 28 US.C. § 636(b)1). In

"2 abserde of any specitic cbjectinns, “a district .court neea not conduct & de navo review, but

v5tead must only satisfy itself that there is no clear error cn the {ace of the record ir order *> azeapt

».e recommendation.” See Diamond v. Cs. anial Life & Accident Ins. Co., 415 F.3d 31C, 215 {4ith

22005} (mterra quciation nm'tted) Pleintiff filed objectiors, and the Court will review the R
“ R de reva. S
.M. Biscussior
+Upon a careful review of thé record, t-e R & R, and Plaintiff’s objections to the R & R, tﬁe
Court finds the Magistrate Judge comprehensively analyzed the issues to determine that there is
1o genuine issue of material fact and Defendant’s motion for summary judgment should be

granied. 'Plaintiff®s sole remaining claim i5 a First Amendment retaliaticn claim for Delendant

-egediy srarsferrfing Rira Gom tha Yitler ~vewy i D ohiclnn ey -.
S - ~ G IR A AR K ; ” ., -

- Tc prove 2 First Amendment. retaliatics elairs pursuant o 3 1983, 2 :’mmh* raust,jcve the

o lowing:
First, the plaintifi must dermonstrate that his or her speeci:-was protscted. Huang v. Bd. of
Governcrs, 302 F.2¢ 1124, 1740 (4th Cir. 1950). Second, the plaiati¥ must demonsirate that
the defendant’s alisged-retaliatery astion-adversely affesi=d the plaintiff’s constituticnally
proteciad speech. See ACLU ¢f Md., Fac. . Wicomico Cty., Md., 995 F.24 780, 785 {4th Cir.
1992} {stating that “a showing cf adversity is essential to any retaliation claim.”). Taird, tfe
plaintif? st esfal:!:sh thata causal relitionship exists between its soecr'h and the defendant’s

reialiatery- -action. See Huang, 062 F.27 at 1140.

- .

i akmg a de novo determination of those portions of the Report and Rccommcndatlon to which
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,,‘...'rfrv Lewis, No 2:17-0v-02165-DCC, 2019 WL2117752, at * 2 ([}S \!ay 15, 20}.9)» A
--j*" intiff must show th 'at the defendant’s acﬁcna aoverse.y 1mp,..,ted rum / Co, 999 F.zdat /85
Ty establish a ret'ahat;on claim, a p]amtnff must s how that he< uffercd some harm ir; responce to
i~ 2 cxercise of a constitutionally protected rigit.” Miicheil v. Murray, 856 7. Supp. 289,224 (Z.D.
"/3. 1694). “[Flor purposes of a First Amendmen: retaliation claim under § 1982, a person sutfers
: iverse action if the defendant’s allegedly retaliatory conduct would likely deter ‘a persen of
. minavy Semmess’ froni the exercise of First' Amendment rights.” Censtastire v. Recors &
7 sitors of Gecrge Meson Univ., 411 F.3d 474 500 (4th Cir. 200.)) The retaltatory act must “chill,

""'91. or ¢amy fan inmate’s] right to exercise his constitutiona! right.” Bailance v. Yourg, 120 7.

Fupp2d 752, 770 (W.D. Va. 2002,

s .~ .y Upona carcful review of the p!_eadir..gs and the record, the Court {En'ds the Plaintifi has not
{!jq 3 .monsu'a;cd tiet Defeirdant’s aileged rﬂ‘a.aat‘“v acticn weu'd not detzr a person of cxdirary

4 “ :'rfszzess from the exercise of pursuing a grievance. Plaintff first Lsgan to- submi’ written
&% f;ﬁ}plaints regarding the fitter crews worling cenditions in May 2C19. -{Dxt. No. 67-4 at 1).

I aintiff filed a Sten 1 Gricvance regarding the same on Me / 30, 2018, {74 et 2-3). In her

«. MidavitaDefendant states she discussed with Plaintiff the concerns contained in F‘a.m.d’ Step

.
e Bpienand (DR W, 75 58 T4 10-1%), Defandant s'ates she bivaght Hace sonoc v foathe. -
—- . l‘ 2 R .

-

;v eniion of the litter.crew supervising offiser and ordered that Flaintifi?s conserns be aZdressed

pomodietely. (id. at §-14): Deftndant ciates she explaired ta Plaintiff that Plaintiffc weroém |

¢

Lsparding t‘ic ilitter ¢crew’s meals could n<t be addressed by Defendant because the meais are,

reguiated by SCDC statewide. (/4. at ] 13-26). Defendant states that Plainti{f then told Defendant

2

T - Gid not interd to repoct for wozk oniiha L *tem*c wv. (Id. at g4 13-19).
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*When an inmate fails to report t¢ a work assignment wif,hout ar excusa, ne is &gt i

»

g Mp],ra;'v uCtiOl’l per SODC pel /: (D ol Nod 67-3, r..t § 25 67 6.4t ‘]1[ 16-‘7) Di"“l‘b’ a v

v, r B

z-tions can’affect an mnatc $ abm‘y to tic transferred to other mstuuuons or county ootcn.:on
rters, (DXt Ne. §7-3 at § 21). In her Affidavit, Defendant states she 4:4 hct want Pi?.intiff to
% subject ic disciplinary action for failing to report to his litter crew work assignment or have this
rterfere with his attempt to be transferred, so she directed he be transferred to the faim crew
cseratec out of MacDcugall: (Dki. No. 67:3 at §f 23-24). Lefendant states she aid not etieve it
sowd be helpful to havelsomconc with the mindsst of PL«mtnff cut on litier crers because it wouid
- *%at the other crevs members and poter:tially prompt other inappropriate cor';duct oW

. ambers. (Jd. at §25).
H 6 Plaiutill was treasferred io the chicizzn fazri inJune 2C13. (Dkt. No. €7-2 at 2). Plaintify
i = sges he was prc.:jecté:‘. to ?Dply for a des’gnated facility trans‘er on July 14, 2019, whizh vrcuid
by 7., 0w Mdm to reseive inmate pay. (Dkt. Ne. 11 at 7). Plaintifl alleges his werk reassigﬁment to
1 7. ¢ chicken farr would hinder hia from meeting the facility transfer and set him back s-ix months.
(71). Afer Piaintiff was transferred, he filed three ARTSMs regarding the litter crew’s work

rznditicns and his transfer tc the chicken farm. (Dkt. No. 67-8). Plaintiff filec a Step 2 Grievance

- later s thd e seitions Bt MasDooopl! o referencsd Bic trarsfor teadke shickez farm (21, Mo,
- . ] '

<76 1n addition, Plainiiff initiated the prezent ivwsuit. (Dkt No. 1).
Uvan a careful review of e recore ond viewing the evidence in a I ight most favz-at's to

naintiff as the -non-moving party, e C:-urt« finds Plaintifi has failed > present evi‘ence to

<=<monstrate he was harmed bezauce of the.sansfar betyieen we k ass igrments. In his ¢%ieciicns
“2the R & R, Plain:iff states the chicken farm was the least des'-eble assignmert due to a shertags

-

27 inmate workers and limited breaks. {Dkt. Ne. 81 at 2. Yet, prisoners do nf:f have a




-7-
e
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congstitntional right to work or celi assignmcnts.” Easter v..Inf,n:m, C/A No. 2:04-¢cv-00290, 2006
'*7.7L 5915504, at * 7 (E.D. Va. Sept. 22 .'2006) (citing Gaston v. Taylor, 946 F.2d 340 (4th Cir‘
. ’91), Altzzer v. -Padenck 569 F. 2d 812, 813- ]4 ’4th Cir. l97o) (holdmf7 custody classificarions
and work ‘.851gnments are generally within the dI cretion of the prison adminisirator); Jockson v,
LaManna, 2007 WL 1862371 (D.S.C. 200%) (sta‘ting that “[a]ll inmate job assignments are sub}ect
tc the institution’s needs, and inmates do not have any funda;nental constitutional rigini to any
s.ecific work assignment”). | |

Plaintiff objects to the R & R, stating that he does not have to prove he was deprived ¢ his
T'rst Amendment rigilts to establish a First Amendment retaliation claim. (Dkt. No. 81 at 2). First
. mgndment retaliation is actionabl.e ’._:"écausc ‘retaliatory acticns may tend te chill individuals’
crveise of co:'_nstitutionai rights.’” .Constantine v. Rectors and Visitors of George Maso: Uriv.,
411'F.3d 474, 500 (4th Cir. 2005) (citing ACLU ¢f Md., Inc. v. Wicomico Cnty, Md., 999 F.2d at
720; 735 (4th Cir. 1993). At the same time, not all retaliatory conduct does so and a Plaintifi

azeking to recover for retaliation must shcw that the Defendant’s conduct resulted in scmetaing

=t

.orc than a “de minimis inconvenience” to the exerciss of First Amendment rights. Yer, a plaintiif

-t

=ed not 'prove the alleged retaliatory conduct saused her to ccase First Amendment activity

[ - - &
Tl SmEnamest

c'ngether. Kl For purpozss 27 rateliation clidm imdis 81993, & sloinrther
:";"fers adverse action i the defzndant’s allegedly retaliatory conduct would likely deter “a person
= "ordinary firmness” from: the exercise of First Amendment rights. Jd.

The Court agre=s with the R & R that Plaintiff has failed o demonstrate evidence that
¢stablishes Defendant’s altegedly re;aha;cry conduct would iikely deter a person of ordinary

firmness from pursuing a grievance. Plainti{f does not present any evidence he was harmed by the

ransfer to the éhicke_n farm and .Flaictiff continued to file ARTSMs, a Step 2 grievance, and a
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‘)vsultFl.m*ﬁf presents no evidence retated to his claim he was to receive a facility trén,sfef on
j*ly 714,.2‘-01"; z;nd whether he wou_ld have ljeceived. that transfer had he not vbeen reaééigﬁéd to the
tc-,_':ifi:cken farm. {fhus, there is -n0~iS§l-lC of material fact that Plaintiff fai’ls to- prove th_'s__ alleged
rataliato;'y action was likely to deter a perscn of ordinary. firmness from exercisi’ng.his First
+-nendment rights and Defendant’s mot?on-for summary judgment is g'ra.fltcd.
IV.  Cenclusion | |
For the reasons stated above, thel Court ADGPTS the R & R' as the (5r'derl of ihe ‘Cour;. {D'kt.

17, 73). Deferdants’ motion for summary judgment is GRANTED. (Dkt. Nc. 67).

AND IT IS SO ORDERED.
s/ Richard 1. Gergel
‘Richard M. Gergel
United Ste’es District Judge
Santember 22, 2021

Charleston, South Carolina



