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11 | MICHAEL ANDREW JACE, Case No. 2:19-cv-03020-ODW-KES
12 Petitioner,
13 v REPORT AND RECOMMENDATION
OF U.S. MAGISTRATE JUDGE

14 | RON DAVIS, Warden,
15 Respondent.
16
17 This Report and Recommendation (“R&R”) is submitted to the Honorable
18 | Otis D. Wright, IT, United States District Judge, pursuant to the provisions of 28
19 | U.S.C. § 636 and General Order 05-07 of the United States District Court for the
20 | Central District of California.
21 L.
22 INTRODUCTION
23 On April 11, 2019, Petitioner Michael Andrew Jace (“Petitioner”)
24 | constructively filed a Petition for Writ of Habeas Corpus by a Person in State
25 | Custody pursuant to 28 U.S.C. § 2254 (the “Petition”). (Dkt. 1.) A jury convicted
26 || Petitioner of the second degree murder of his wife, April Jace, after hearing

) 27 | evidence that Petitioner waited with a loaded gun for her to come home and then
28

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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V.
STANDARD OF REVIEW

Under the Antiterrorism and Effective Death Penalty Act (“AEDPA”), a state
prisoner whose claim has been “adjudicated on the merits” cannot obtain federal
habeas relief unless that adjudication: (1) resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or (2) resulted in a decision
that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding. 28 U.S.C. § 2254(d).

“[Cllearly established Federal law” refers to the Supreme Court holdings in

existence at the time of the state court decision in issue. Cullen v. Pinholéter, 563

U.S. 170 (2011). Supreme Court precedent is not clearly established law under
§ 2254(d)(1) unless it squarely addresses the issue in the case before the state court
or establishes a legal principle that clearly extends to the case before the state court.

See Harrington v. Richter, 562 U.S. 86, 101 (2011) (noting that it “is not an

unreasonable application of clearly established Federal law for a state court to

decline to apply a specific legal rule that has not been squarely established by” the
Supreme Court (citation omitted)).

For purposes of Section 2254(d)(1), a state court decision is “contrary to”
clearly established federal law only if there is “a direct and irreconcilable conflict

with Supreme Court precedent.” Murray v. Schriro, 745 F.3d 984, 997 (9th Cir. |

2014). A state court decision is an “unreasonable application” of clearly
established federal law under Section 2254(d)(1) if the state court’s application of
clearly established Supreme Court precedent was “objectively unreasonable, not

merely wrong.” White v. Woodall, 572 U.S. 415, 419 (2014) (citation omitted).

Specifically, a petitioner must establish that there is no possibility “for fairminded
disagreement” that the clearly established rule at issue applies to the facts of the

case. Id. at 420 (citation omitted).
11
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A state court’s decision is based on an unreasonable determination of the
facts within the meaning of 28 U.S.C. § 2254(d)(2) when the federal court is
“‘convinced that an appellate panel, applying the normal standards of appellate
review, could not reasonably conclude that the finding is supported by the record’

before the state court.” Hurles v. Ryan, 752 F.3d 768, 778 (9th Cir.) (citation
omitted omitted), cert. denied, 574 U.S. 1041 (2014). So long as “[rJeasonable

minds reviewing the record might disagree,” however, the state court’s

determination of the facts is not unreasonable. Brumfield v. Cain, 576 U.S. 305 ,

314 (2015) (citation omitted). The petitioner carries the burden of proof. See
Pinholster, 563 U.S. at 181. AEDPA thus “erects a formldable barrier to federal

VAR wmansida v -

habeas relief for prisoners whose claims have been adjudicated in state court.”

White v. Wheeler, 136 S. Ct. 456, 460 (2015) (per curiam) (citation omitted). Even

a “strong case for relief does not mean the state court’s contrary conclusion was
unreasonable.” Richter, 562 U.S. at 102.

Petitioner exhausted his claims by presenting them to the California Supreme
Court, which issued a summary denial. (LD 9, 10.) Petitioner had previously
asserted most if not all of these claims in two habeas petitions filed in the California
Court of Appeal. That court denied the first as an n improper attempt to evade the

TS SR e

prohibition against aj appellants ralsmg arguments on appeal pro se (LD 2,LD 3). It

s .
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denied the second for the same reason and as an improper successive petition (LD
4,LD 5). Generally, when the last state court denies a claim without explanation
where a lower court explained its denial of the same claim, federal courts “look
through” the summary denial to the reasoned one. Wilson v. Sellers, 138 S. Ct.
1188, 1193 (2018). This presumption is rebuttable, however. See id. at 1196,

Here, the look-through presumption is rebutted, because the California Court of

Appeal’s reasons could not have been those of the California Supreme Court in

denying the petition. Petitioner’s appeal was concluded by the time he sought
ening | Sonet s 4pp

habeas relief in the California Supreme Court, and that petition was not successive.

12
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Thus, the Court assumes that the California Supreme Court’s denial was an
——amn by
“adjudication on the merits” for purposes of AEDPA and reviews Petitioner’s
claims under AEDPA’s deferential standard. See J ohnson v. Williams, 568 U.S.
AR \f_g “
289, 298 (2013) (citing Richter, 562 U.S. at 99- 100) X \ps ;&yb% Ay LAl

Because the state supreme court provided no reasoning explaining its denial,

this Court will conduct an “independent review” of Petitioner’s claims under

AEDPA’s deferential standard@ Ayala v. Chappell, 829 F.3d 1081, 1095 (9th
‘—4—'/

Cir. 2016) (where California Supréme Court summarily denied petitioner's claims,

and there is no other reasoned state court decision, federal habeas court conducts
“independent review” of record) (citing Richter, 562 U.S. at 102). When
conducting such an independent review of a silent state-court denial, the reviewing
federal habeas court “must determine what arguments or theories supported or ...
could have supported, the state court’s decision; and then it must ask whether it is
possible fair-minded jurists could disagree that those arguments or theories are
inconsistent with the holding in a prior decision” of the Supreme Court. Richter,
562 U.S. at 101-02 (citing 28 U.S.C. § 2254(d)).
VI
CLEARLY ESTABLISHED FEDERAL LAW
A petitioner claiming ineffective assistance of counsel must show that
counsel’s performance was deficient and that the deficient performance prejudiced

his defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). “Deficient

performance” means unreasonable representation falling below professional norms
prevailing at the time of trial. Id. at 688-89. To show deficient performance, the
petitioner must overcome a “‘strong presumption” that his lawyer “rendered
adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment.” Id. at 690. Further, the petitioner “must identify the acts
or omissions of counsel that are alleged not to have been the result of reasonable

professional judgment.” Id. The initial court considering the claim must then
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Michael Jace

BA30S5 '
Cercoran State Priscn

Cercoran, CA 93212

In Prec se

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT CF CALIFORNTA

g YT
Mizhael Jace B e e .
Petitionar Case No. 2:19-2v-03020-0DW-KES
Ve QRIECTION TC REPQRT AND RECOMMENDATION

B

TODENY  PETITION FOR WRIT OF

Ron Davis, Warden HABEAS CORPUS: MEMORANDUM OF POINTS
Respondent AND AUTHCORITIES

The Honcrable Karen E. Scott
United States Magistrate Judgze
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i
.
1 BJECTIONS TO REPCRT AND RECOMMENDATION
2 Petiticner objects to the Report And Recommeadaticn filed on
3)| 08/05/20, tc deny Petition For Writ Of Habeas Cerpus for the
4/l Following reasons:
5
s/l 1. RICHTER PRESUMPTION HAS BEZEN REBUTTED. There is clear evidence
7| that the Cz2lifornia Court of Appeal rejected petiticner's federal
g/l cleims within his habeas petition submitted to court out of
o|| "sheear inadvertence" therefore the defavential stardarcd of AEDPA
16| is pot applicable to petitionesr's case, Petiticner's claims of
11|l ineffective assistance of counsel kave not been adjudicated on
12| the merits in state ccurt as raquired and clearly stated in the
i3|] language of 28 U.S.C. §2254(d). "If a federal claim is refected
il as a result of sheer inadvertencs it has not been evaluated baced
15| °n the intrinsic right end wreong of the matter." Johnsen v.
15| Williams, 568 U.S. 289, 303 The denial was procedural. And sll of
17|, _the issues petitioner raised in his state habeas petition werae
13| outside of the record. There were no overlapping issues batwean
13 petitioner's habeas petiticn and that subritted bv the state ap-.
0| _Pointed appellate attorney. Structursl consti*utioral Brror
21)] exist within petitioner's habeas petitior that are. ignorad by the
2|| stata. (SEE Exhitit #1: actual denial reads slightlyv different
23| 2 Cal. 4th 41, 173 thar the R&R p 7 line 26-28)
24
25l 4. MARTINEZ v. RYAN, 566 U.S. 1 EXPANDED UNDER Trevinc v. Thaler,
o 369 U.S. 413uWy applicable to netitioner's case. The stey request
o7[f was contingent upon the covurt ruling. Though a ruling was reguest-
’ 23| ®d, the Magistrate Judge issued a stay without rulirg. (Obiectiocn
£ 5 1

Eeanys tder iz o4




18

19

20

21

23

24

25

25

27

23

APY. B

to R&R to Dismiss is enclesed. The date which petitioner mailed

his Petition Fer Rehearing is also at issue.)

3. THE MAGISTRATE JUDGE'S RULING IS BIASED. The judge make

arguments for the state/respondent that they never presented . :- o

requiring petiticner to "squarely addresc the issue in the case

before the state court.” R&R p 11 line 18-129. Though the state

cited Richter in numerous

ta
o3
V3
-+
fu)
jn
O
[t
1)
o
m

y naver cited what the Mag-

istrate Judge argues on thsir behalf, Petitioner is not a lawyer
and has limited experience rzading legal documents, but from the
cases he's read to date, he can't remember any other court incliud-
ing in their Standard of Review what this judge has interijected.

The judge arbitrarily added an additicnal hurdle for petitioner

te overcome, that does nct appsar to e universgiallv spplied by
District Courts. This was done as Federesl law was ig gnored. "It is
vell settled that pro se litigantz generally are entitled to a

liberal construction of their pleading, which should raise the

strongest arguments they suggest.” Green v. United States, 260 F.

3d 78, 83 (2nd Cir. 2001) Ths Magistrate Judge arguing on behailf

of the state is of issue and the argument the judge interjects is

contrary to clearly established Federal lew. Alsc see Brown v Poa

279 F. 2d 742, 745-46 (9th Cir, 2002) "Prc sa hebezas patitionars

n th

D}

law... are to be afforded the

(S

0ClUpY & unique positien

bepefit of anv deubt." The Magistrate Judge does nct afford the

patiftiocner benefit of any doubt. And there are additional
N Z

.

instances of bhias which petitioner will cite in specific Ground

this onccurs.

117777
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AEDPA

is not epplicable tc netitioner’s case and it should he

reviewed de novo. The thres objections listed are applicable to all

of peti

tioner's Grounds in part or in whole. There zre 2dditioral

obiecti

cneg specific to facts within numerous Grounds as follows:

GROUND TWO

"The

Supreme Court had HELD in several cases that the habass

-t

commission is not te invent sivagetic reasons or accapt

rategy counszel could have folloved witheout regard to what

[73 . .
actually happened; Marcrum v Lusbbers, 509 F. 3d 489, 502{&th Cir)
Counsel apnouncing, "We accept responsibility. This case i= about

why it was dove," does not reveal a strategy. R&

. p 19 line 25, 26

el

Courisel nevew preserted pestitioner's peovocation tc a jury.
Counzel presented a hypothetical of their chocsing based vpon evi-
dence the prosecution presented. What exactly is petitioner

acoept

ting]"” wespcnsibilitv for when he had nc idea what ccunsel

was deoi

ng? What petiticner "accephled!" responsiblility for, but

counsel

never presented was articulated by Mr., Hicks cn Nov. 6,

2015, T

t promises ar affirmative deafense to produce evidence.

"Mor

eover *the evidence about the eaxtra-rarital sffair would

nct confuse the jssues... Therefcre, the jurcrs need to
hear thisg sviden as 1t substantiates Mr. Jace's state
of mind and directly affects his culpabilitv (intent) when

thsa

jury determines puilt upon the diffsrent deprees of

muid

er. To pot allow said evidence wonld deny Mr. Jac

[t

regent his defense by showing mitigcating

ent during the commissicn of

ding t
p 104 line 4, 8-10 Exhibit #2
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

MICHAEL JACE CASE: 1:22-CV-00419-AWI-CDB

vs.
MARGARET LIRONES, ET AL. ORDER OF REASSIGNMENT

/

The court, having considered the appointment of Magistrate Judge Christopher D. Baker
finds the necessity for reassignment of the above captioned case, and for notice to be given
to the affected parties.

[T IS THEREFORE ORDERED that:

The above captioned case shall be and is hereby REASSIGNED froﬁl
Bakersfield Magistrate Judge (BAK) to Magistrate Judge Christopher D, Baker for all
further proceedings. The new case number for this action, which must be used on all
documents filed with the court, is:  1:22-CV-00419-AWI-CDB
All dates currently set in this reassigned action shall remain effective subject to further

order of the court.

DATED: October 6, 2022
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~

W H g




10

11

12

13

14

15

16

17

18

19

20

21

22

23|

24
25
26

27

28

ATTACHMENT A / Aty. C..

Die to e eicﬂ'\ows {' Cknc\r Libmn:}n \’]am{,\rd’ L\(‘cv\ua
k\amh{? s fundamental © \c\\fr o access (G\)rf has been

8) old1« \V\‘\Tﬂ: S (AY\STA‘ \I'honsl ﬁq\r\fquﬂmn\‘fzﬁx
\mm \m the Forst 0ud }curjre_cm‘h Ammc}mm\"j ‘tm?) WHA cude.
bt no‘(’ lnded 4o deferdont's repcgké Violobtens GP
Tdle 15 3122 (LY(4),

At al] tines wientioned w this complant defendont Lioaces
\r\dG’ 33\5 ms\‘\'mn ;vw(; Was éSS\i\)WC‘c} e (Ortos".evx /‘Prt‘sc\v'; R

XCU\A;:V{\‘ LJQMCS [95) aUxA cht\h)mg“\l &nc) 144} (/Rv- C&?\Qa\
Caqu)N A‘( \ Fwes W)cn‘\' \c»'\eé V) Hms Covn o\@.\Jl‘_é&fCJ:_
_d_én‘r Ll\rone% scked Uncer the colac of S‘Véﬂ(ﬁ L.

On Felyuary 18 2024 D\é(m\ﬂy Sulomtied o Prcj;érred
LQOQ\ \)5@(" VIUNES‘\‘ (:\So L\V'\cmn s a ?LU\ fhat wg_s_d_f_vu_(i.
\}\WA/\ a Py A<S\Cm ofien Dl&mJﬂﬂD o) 5 have ey avanted
access to the law*)t\!)tfgr\l ‘w\m\e Ccrcoron Fan 002rJ4 Yeo
vader 2 medihied bmqrem e o Covio -t S, while

ODC«’Q‘\‘W\Q \Méer -ants W)nc.d Fecl DB 3CCesSS ‘(‘c\ the
\AN \\bfjév*\[l was On\\l S\)ren“‘cA JmJPLU%

\ odi s n_wias v effect from Felocuary
?_02—\ the dale ‘H'\é D\&MT\FF (’QCQl\j(C) the PMQ_‘ zuﬁém{ (&) ' _
‘Y"W“ CQSﬁ Numpev 3-\ 19- v~ 02020 - OPW -KE l wenigh
March 6 2021. ( The 'gme \\/3 mcvr\j w125 enteve d on

Feoeyary 05 20 2.[\ Thers e.%\f(. o Fe.\o‘mew [ ‘wafjh
Marchn lL 2021 D\aw\h\cf Was c)<me_<§ access o LQN s lomr\(l

Ar=d—er=e—
AP C. 2 2




o 0 -1 N nh b~ W N —

ORI R R N e e e e e e e
BB RERBIEEEZT T ac s 0 0= o

ApP. D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MICHAEL ANDREW JACE, Case No. 2:19-CV-03020-ODW (KES)
Petitioner, .
v ORDER DENYING MOTION FOR
' RELIEF FROM JUDGMENT UNDER
RON DAVIS, et al., RULE 60
Respondents.

On April 11, 2019, Petitioner Michael Andrew Jace (“Petitioner”)
constructively filed a Petition for Writ of Habeas Corpus by a Person in State
Custody pursuant to 28 U.S.C. § 2254 (the “Petition”). (Dkt. 1.) On February 5,
2021, having received no objections to the Magistrate Judge’s Report and
Recommendation (Dkt. 51), the Court denied the Petition with prejudice,
concluding that all of Petitioner’s ineffective aésistance of counsel claims failed.
(Dkt. 52-54.)

On March 25, 2021, the Court received from Petitioner a filing dated March
17,2021. (Dkt. 55.) Petitioner states that he did in fact mail in August 2020

objections to the Magistrate Judge’s Report and Recommendation and encloses

\DFA( 1
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those objections as an attachment. (See Dkt. 55-1 through Dkt. 55-3.)
The Court interprets Petitioner’s filing as a Motion for Relief from Judgment

under Federal Rule of gl}_/jl Procedure 60,' which permits the Court to relieve a

party from a final judgment for “any . . . reason that justifies relief.” The Court has
reviewed Petitioner’s objections, which pertain to six of his nine claims. To the
extent he repeats arguments the Court has already rejected, the Court will not repeat
them here. To the extent he challenges the Report and Recommendation
specifically, the Court responds as follows:2

Ground Two (IAC because trial counsel conceded three “meritorious issues”

in the opening statement without Petitioner’s permission): Petitioner faults the

magistrate judge for describing counsel’s strategy as “partially successful.” (Dkt.
55-1 at 9-10.) The Court continues to conclude that counsel’s strategy was not
unreasonable and was also effective. Counsel persuaded the jury not to convict
Petitioner of first degree murder, despite Petitioner’s own statements that he was
waiting with a loaded gun for his wife to return home and other evidence of
planning. The factual “concessions” counsel made were part of this strategy.

Ground Three (IAC because trial counsel conceded a fourth “meritorious

issue™ in closing argument): Petitioner criticizes the magistrate judge’s conclusion

that “learning after the shooting that his wife was indeed unfaithful could not have
informed Petitioner’s state of mind when he shot her.” (Id. at 10.) Petitioner insists
that he knew about the.affair before he shot his wife. (Id.) Text messages from the

day of the murder showed that Petitioner did not know whether his wife was having

i i r——— .
= 1 Motions under,Rule 59 Yo alter or amend a Judgment must be made no later

than 28 days after entry of judgment.

? Petitioner states that the assigned magistrate judge is “biased,” appearing to
mean that the magistrate judge improperly applied to a pro se litigant the AEDPA
standard of review. (Dkt. 55-1 at 6-7.) The AEDPA standard of review applies to
represented and self-represented litigants alike.

2 &4 ’
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an affair. (1 CT 78; 3 RT 192.) Further, a different strategy would have involved
attacking the victim’s sexual history and risked alienating jurors. A different
strategy would have also required Petitioner to testify, further risking juror
alienation if Petitioner persisted in calling the shooting “accidental” or gave an
account that was contradicted by the forensic evidence. In any event, testimony
that he suspected his wife was having an affair or, as he writes in the instant
motion, “made it clear to him” without words that “she was no longer his” (Dkt. 55-
1 at 10-11) would not have supported a defense of provocation.

Ground Four (TAC because “defense counsel conceded second deoree murder

against the Petitioner’s expressed will™): Petitioner argues that the magistrate judge

improperly drew distinctions between this case and McCoy v. Louisiana, 138 S. Ct.

arguments to support this statement. Per the record, counsel argued for acquittal
and voluntary manslaughter, not second degree murder. (See, e.g., 4 RT at 370-93,
392)

Ground Five (IAC because “defense counsel did not call a sinele witness and

did not object to, or cross-examine, any meaningful witnesses™): Petitioner argues
that the magistrate judge presented “dishonest” opinions without reading “the
relevant transcripts.” (Dkt. 55-1 at 17.) The Court reassures Petitioner that it
reviewed all the relevant transcripts. It appears that Petitioner does not understand
why the Court considers “hypothetical strategic decisions.” (Id. at 22.) Under
Supreme Court precedent, where(asthere) theliighest state court-has not explained=
itsreasonifig i denying apetitioneris claims on the.merits, the reviewing fedefal”
‘habeaseotrtnast deteitiine what arguments or'theories supported-or~="could
have supported, the state court’s decision; and then it must ask whether it is
possible fair-minded jurists could disagree that those arguments or theories are
inconsistent with the holding in a prior decision” of the Supreme Court. Harrington

v. Richter, 562 U.S. 86, 101-02 (2011). Further, in addressing claims of ineffective

Y A :
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assistance under Strickland v. Washington, 466 U.S. 668 (1984), the Court must

determine if acts or omissions were outside the wide range of professionally

competent assistance.

Ground Six (IAC because trial counsel failed to investigate and prepare for

Petitioner’s case adequately): Petitioner repeats arguments the Court has already
addressed. (See Dkt. 55-1 at 23.)

Ground Seven (IAC because trial counsel advised Petitioner not to testify):

Petitioner repeats arguments the Court has already addressed. (See id. at 23-24.)
Because Petitioner has not presented any reason that justifies relief from

judgment, the Court DENIES Petitioner’s motion.

\\\ ) -
OTIS D. WRIGHT, II
UNITED STATES DISTRICT JUDGE

DATED: April 22,2021

Presented by:

Douns & Sestto

KAREN E. SCOTT
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
f' ) CENTRAL DISTRICT OF CALIFORNIA
[
MICHAEL ANDREW JACE, Case No. 2:19-CV-03020-ODW (KES)
Petitioner,
v. ORDER DENYING PETITIONER’S

REQUEST FOR LEAVE TO FILE A

1
KEN CLARK, Warden, LATE APPEAL (DKT. 57)

Respondent.

On February 5, 2021, the Court dismissed Petitioner’s habcas petition with
prejudice, denied a certificate of appealability, and entered Jp/gment (Dkt. 52, 53,
54.) On March 17, 2021, Petitioner constructlve}ﬁftigcfrj Rule 60 motion for relief
from judgment, which the Court denied on April 22, 2021. (Dkt. 55, 56.) On June
22,2021, Petitioner filed a “Request to Leave to File a Late Appeal,” which the
Court docketed on August 4, 2021. (Dkt. 57 [“Request”].)? Petitioner argues that

! Ken Clark, Warden at California State Prison—Corcoran, where Petitioner
is currently incarcerated, is substituted for his predecessor. Fed. R. Civ. P. 25(d).

? Petitioner mistakenly filed the Request in the Ninth Circuit Court of
Appeals. “If a notice of appeal in either a civil or a criminal case is mistakenly
filed in the court of appeals, the clerk of that court must note on the notice the date

| & B
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because of inadequate law library access, he has “good cause” for requesting an
additional six weeks to submit an appellate brief. (Id. at 1-5.) As discussed herein,
the Request is denied.

A notice of appeal in a civil case must be filed with the district clerk within
30 days after entry of judgment. Fed. R. App. P. 4(a)(1)(A). Thus, Petitioner had
until March 8, 2021, to file a notice of appeal. A Rule 60 motion for
reconsideration can extend the time to file a notice of appeal, but only if the motion
for;Rule 60 relief “is filed no later than "2§"'<'iay's after the judgment is entered.” Fed.
R. App. P. 4(a)(4(A)(vi). Thus, to extend the time to file a notice of appeal,
Petitioner’s Rule 60 motion for reconsideration would have had to have been filed
no later than March 5, 2021. Even giving Petitioner the benefit of the mailbox rule,
he constructively filed his motion for reconsideration on March 17, 2021, or 40

days after entry of judgment. Thus, his'motion for reconsideration did not extend

the deadline for filing a notice of appeal.

If a party demonstrates good cause or excusable neglect, the district court has

the discretion to extend the time to file a notice of appeal, but only if the motion for

extension of time is filed within 60 days after entry of judgment. Fed. R. App. P.
4(a)(5)(A)(1). Thus, even if inadeq;;t_lzw library access constituted good cause
for seeking an extension of time to file a notice of appeal, Petitioner would have
needed to file his Request no later than April 6, 2021—60 days after entry of
judgment. He did not, waiting until June 22, 2021, see supra n.2, to file his request

for additional time.

when it was received and send it to the district clerk. The notice is then considered
filed in the district court on the date so noted.” Fed. R. App. P. 4(d).

2 243
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In sum, the Court lacks any discretion to grant Petitioner’s untimely request
to extend time to file a notice of appeal. The Request for Leave To File a Late
Appeal (Dkt. 57) is DENIED. ™~

DATED: _August 5, 2021 %

" OTIS D. WRIGHT II

UNITED STATES DISTRICT JUDGE
Presented by: '

KAREN E. SCOTT
United States Magistrate Judge
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UNITED STATES COURT OF APPEALS F | L E D

FOR THE NINTH CIRCUIT SEP 15 2021
MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS
MICHAEL ANDREW JACE, No. 21-55915
Petitioner-Appellant, D.C. No. 2:19-cv-03020-ODW-KES
Central District of California,
\ Los Angeles
RONALD DAVIS, Warden, ORDER
Respondent-Appellee.

Before: WARDLAW and BADE, Circuit Judges.

Appellant’s motion for leave to file a late appeal (Docket Entry No.5)is
denied because this court has no authority to extend time for appeal. See F ed. R.
App. P. 26(b)(1).

To the extent that appellant appeals from the district court’s February 5,
2021 judgment or its April 22, 2021 post-judgment order, the request for a
certificate of appealability is denied because the notice of appeal was not timely
filed. See 28 U.S.C. §§ 2107, 2253(c)(2).

To the extent that appellant appeals from the district court’s August 6, 2021
order denying his motion to extend time to appeal pursuant to Federal Rule of
Appellate Procedure 4(a)(5), a review of the record suggests that this appeal may

be appropriate for summary disposition under Ninth Circuit Rule 3-6(b). See

United States v. Hooton, 693 F.2d 857, 858 (9th Cir. 1982); see also Vahan v.
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Shalala, 30 F.3d 102, 103 (9th Cir. 1994) (holding that a district court lacks
authority to grant a motion to extend time for appeal if the motion was filed outside
the time limits set by Fed. R. App. P. 4(a)(5)). Within 21 days after the filing date
of this order, appellant must show cause why summary affirmance of the district
court’s August 6, 2021 order is not appropriate. A response may be filed within 10
days after service of the memorandum.

Appellant’s motion for leave to proceed in forma pauperis (Docket Entry
No. 4) is granted. The Clerk will update the docket.

Appellant’s motion for appointment of counsel (Docket Entry No. 2) is
denied. - E

If appellant does not comply with this order, this appeal will be

automatically dismissed by the Clerk for failure to prosecute. See 9th Cir. R. 42-1.

Briefing is stayed pending further order of the court.
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UNITED STATES COURT OF APPEALS F I L E D
FOR THE NINTH CIRCUIT DEC 14 2021
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
MICHAEL ANDREW JACE, No. 21-55915
Petitioner-Appellant, | D.C. No. 2:19-¢v-03020-ODW-KES
Central District of California,
V. Los Angeles
RONALD DAVIS, Warden, ORDER
Respondent-Appellee.

Befolre: O’SCAWAIN, CLIFTON, and BYBEE, Circuit Judges.

A review of the record and appellant’s responses (Docket Entry Nos. 9 &
10) to this court’s September 15, 2021, order to show cause indicates that the
questions raised in this éppeal are so insubstantial as not to require further
argument. See United States v. Hooton, 693 F.2d 857, 858 (9th Cir. 1982) (stating
standard); see also Vahan v. Shalala, 30 F.3d 102, 103 (9th Cir. 1994) (holding

that a district court lacks authority to grant a motion to extend time for appeal if the

motion was filed outside the time limits set by Fed. R. App. P. 4(a)(5)).

Accordingly, we summarily affirm the district court’s August 6, 2021, order.

Any pending motions are denied as moot. .
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Petitioner. (Dkt. 53.)

In March 2021, Petitioner filed a “motion for reconsideration.” (Dkt. 55.) He
claimed that “a grave error ha[d] occurred,” because he timely mailed objections to
the R&R to the Court on August 27, 2020. (Dkt. 55 at 1; Dkt. 55-3 [proof of
service declaration].) He attached another copy of the objections dated August 27,
2020 (Dkt. 55-1) and asked the Court to consider them.

The District Judge interpreted Petitioner’s filing as a Motion for Relief from
Judgment under Federal Rule of Civil Procedure 60. (DIEQ_6_at 2.) Despite
receiving the objections late, the Court considered whether any justified granting
relief from judgment and concluded that they did not. (Id. at 2-4.)

In June 2021, Petitioner requested leave to file a late appeal, alleging
inadequate law library access and tampering with legal mail. (Dkt. 57.) He wrote,
“The legal mail dated 8/27/20 never reached the District Court allowing the
Magistrate Judge’s R&R to be adopted in error.” (Id. at 4-5.)

On August 6, 2021, the District Judge denied relief, determining that it
lacked discretion to authorize a late appeal because Petitioner’s request was made
so long after entry of judgment. (Dkt. 58.) When Petitionér appealed, the Ninth
Circuit affirmed this determination (Dkt. 62) and denied the late appeal. (Dkt. 61.)
B. The Instant Motion.

Petitioner now brings a second motion under Federal Rule of Civil Procedure
60, which permits the Court to relieve a party from a final judgment for “any ...
reason that justifies relief.” Petitioner contends that on an unstated date, he
received a response to his March 2021 grievance alleging that due to “gross
carelessness,” California State Prison Corcoran (“CSP-Corcoran”) had failed to
mail his objections to the R&R. (Dkt. 64 at 4.) CSP-Corcoran denied the
grievance, producing a mail log entry showing that his request to mail a 32-page
document to the Court was approved on August 27, 2020. (Id. at 5.) From these

facts, Petitioner concludes that the assigned Magistrate Judge engaged in intentional
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“malfeasance,” in that she received but refused to file his timely objections to the
R&R. (Id. at 1-2.) She did this because he had “accused [her] of being biased” and
because his objections “challenged [her] reasoning ....” (Id. at 2.) He contends that
this intentional wrongdoing exceeded the Magistrate Judge’s authority, violated his
right to due process, and justifies vacating the judgment. (Id. at 2-3)) He could not
have asked for relief earlier, because he “could not have known of the [Magistrate
Judge’s] refusal to file his timely objection to her R&R until after [CSP-Corcoran]
completed their investigation regarding their tampering with legal mail.” (Id.at2)
C. Discussion.

Petitioner fails to show wrongdoing by the Magistrate Judge. Sometimes
mail sent is lost and never received. Mail received at the courthouse is not opened
by judges; it is opened by diligent members of the Clerk’s Office who would have
docketed Petitioner’s objections had they received them. In any event, Petitioner
sent his August 2020 objections to the Court (Dkt. 51-1); the Court determined that

they lacked merit. (Dkt. 52.) Petitioner has not demonstrated entitlement to relief

. Py
%@%
DATED: _February 15, 2022

OTIS D. WRIGHT, 1l
UNITED STATES DISTRICT JUDGE

from judgment.

Presented by:

KAREN E. SCOTT
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT MAY 11 2022
MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS
MICHAEL ANDREW JACE, No. 22-55241
Petitioner-Appellant, D.C. No.
2:19-¢v-03020-ODW-KES
V. Central District of California,
Los Angeles
RONALD DAVIS, Warden,
ORDER
Respondent-Appellee.

Before: Lisa B. Fitzgerald, Appellate Commissioner.

This case appears to arise from the denial of appeliant’s motioﬁ for relief
from judgment pursuant to Federal Rule of Civil Procedure 60(b) in habeas corpus
proceedings under 28 U.S.C. § 2254. See Lynch v. Blodgett, 999 F.2d 401, 403
(9th Cir. 1993) (certificate of probable cause to appeal necessary to appeal denial
of post-judgment motion for relief under Rule 60(b)). This case is remanded to the
district court for the limited purpose of granting or denying a certificate of
appealability at the court’s earliest convenience. See 28 U.S.C. § 2253(c); Fed. R.
App. P. 22(b); United States v. Asrar, 116 F.3d 1268, 1270 (9th Cir. 1997).

If the district court chooses to issue a certificate of appealability, the court
should specify the issues that meet the required showing; if the district court
declines to issue a certificate, the court is requested to state its reasons. See 28

AT/MOATT \ o{' [

U.S.C. § 2253(c)(3); Asrar, 116 F.3d at 1270.
|
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MICHAEL ANDREW JACE, Case No. 2:19-cv-03020-ODW-KES
Petitioner,
v ORDER DENYING CERTIFICATE
' OF APPEALABILITY

RON DAVIS, Warden,

Respondent.

L
BACKGROUND

In 2019, Michael Andrew Jace (“Petitioner”) filed a Petition for Writ of
Habeas Corpus by a Person in State Custody pursuant to 28 U.S.C. § 2254 (the
“Petition” at Dkt. 1) challenging his state court conviction for the second degree
murder of his wife. Petitioner raised multiple claims of ineffective assistance of
counsel. The gist of each was that he should not have been convicted of any crime
more serious than manslaughter, because he did not intend to kill his wife when he

shot her.

On August 5, 2020, the Magistrate Judge issued an R&R recommending
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denial of Petitioner’s petition for writ of habeas corpus. (Dkt. 51.) Any objections
were due by August 28, 2020. (Dkt. 50.) After none were received, on February 5,
2021, the District Judge entered an order adopting the R&R and noting that no
objections had been filed. (Dkt. 52.) The District Judge entered judgment against
Petitioner (Dkt. 53) and declined to issue a certificate of aiopealability (“COA™)
(Dkt. 54).

In March 2021, Petitioner filed a “motion for reconsideration.” (Dkt. 55.)
He claimed that “a grave error ha[d] occurred,” because he timely mailed objections
to the R&R to the Court on August 27, 2020. (Dkt. 55 at 1.) He attached another
copy of the objections dated August 27, 2020 (Dkt. 55-1) and asked the Court to
consider them. The District Judge interpreted Petitioner’s filing as a motion for

relief from judgment under Federal Rule of Civil Procedure 60. (Dkt. 56 at 2 5}"]’2‘

Despite receiving the objections late, the Court considered whether any justified i

granting relief from judgment and concluded that they did not. (Id. at 2-4.) ’),“}3/

In June 2021, Petitioner requested leave to file a late appeal, alleging .~

TR mcww‘ﬁm-

e
inadequate 1aw library access and tampering with legal mail. (Dkt 5"‘3& He wrote,
P s S * e L mex

“The legal mail dated 8/27/20 never reachéd the DistFetCourt ‘allowing the
Magistrate Judge’s R&R to be adopted in error.” (Id. at 4-5.) On August 6, 2021,

the District Judge denied relief, determining that it lacked discretion to authorize a

late appeal because Petitioner’s request was made so long after entry of judgment.

(Dkt. 58.) When Petitioner appealed, the Ninth Circuit affirmed this determination
(Dkt. 62) and denied the late appeal (Dkt. 61).

In February 2022, Petitioner filed a second motion for relief from judgment
under Federal Rule of Civil Procedure 60. (Dkt. 64.) Petitioner attached
documents showing that he filed a grievance accuéing prison staff of failing to mail
his objections to the R&R. (Id. at 4.) The prison denied the grievance, producing a
mail log entry showing that his request to mail a 32-page document to the Court

was approved on August 27, 2020. (Id. at 5.) From these facts, Petitioner
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concluded that the assigned Magistrate Judge engaged in intentional “malfeasance,”

in that she received but refused to file his timely objections to the R&R. (Id. at 1-
2.) She did this, Petitioner claimed, because he had “accused [her] of being biased”
and because his objections “challenged [her] reasoning ....” (Id, at 2.) The District
Judge denied the motion, finding:

Petitioner fails to show wrongdoing by the Magistrate Judge.

Sometimes mail sent is lost and never received. Mail received at the

courthouse is not opened by judges; it is opened by diligent members

of the Clerk’s Office who would have docketed Petitioner’s objections

had they received them. In any event, Petitioner sent his August 2020

objections to the Court (Dkt. 51-1); the Court determined that they

lacked merit. (Dkt. 52.) Petitioner has not demonstrated entitlement

to relief from judgment.
(Dkt. 65 at 3.)

On March 2, 2022, Petitioner filed a notice of appeal to the Ninth Circuit.
(Dkt. 66.) On May 11, 2022, the Ninth Circuit remanded the case “for the limited
purpose of granting or denying a [COA] at the court’s earliest convenience.” (Dkt.
68 at 1.) The Ninth Circuit instructed, “If the district court chooses to issue a
certificate of appealability, the court should specify the issues that meet the required
showing; if the district court declines to issue a certificate, the court is requested to
state its reasons.” (Id.)

IT.
LEGAL STANDARD

“Unless a circuit justice or judge issues a [COA], an appeal may not be taken
to the court of appeals from ... the final order in a habeas corpus proceeding in
which the detention complained of arises out of process issued by a State court[.]”

28 U.S.C. § 2253(c)(1)(A). “[A] state prisoner who is proceeding under § 2241

must obtain a COA....” Wilson v. Belleque, 554 F.3d 816, 825 (9th Cir. 2009).

54 5
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Rule 11 of the Rules Governing Section 2254 Cases in the United States
District Courts provides in relevant part:
(a) Certificate of Appealability. The district court must issue or
deny a certificate of appealability when it enters a final order adverse
to the applicant. Before entering the final order, the court may direct
the parties to submit arguments on whether a certificate should issue. If
the court issues a certificate, the court must state the specific issue or
issues that satisfy the showing required by 28 U.S.C. § 2253(c)(2). If
the court denies a certificate, the parties may not appeal the denial but
may seek a certificate from the court of appeals under Federal Rule of
Appellate Procedure 22. A motion to reconsider a_denial does not

extend the tlme to appeal B
(b) : :l‘lme to Appeal. Federa] Rule of Appellate Procedure 4(a)
governs the time to appeal an order entered under these rules. A timely
notice of appeal must be filed even if the district court issues a
certificate of appealability.
Rule 11, Rules Governing 28 U.S.C. § 2254 Cases.
A COA may issue “only if the applicant has made a substantial showing of
the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). In Slack v. McDaniel,

529 U.S. 473 (2000), the United States Supreme Court held that, to obtain a COA

under § 2253(c), a habeas petitioner must show that “reasonable jurists could debate

whether (or for that matter, agree that) the petition should have been resolved in a
MM

—_—

different manner or that the issues presented were adequate to deserve

encouragement to proceed further.” Id. at 483-84 (citation omitted). “The COA

inquiry ... is not coextensive W1th a merits analysis.” Buck v. Davis, 137 S. Ct.

759, 773 (2017). “[A] claim can be debatable even though every jurist of reason
might agree, after the COA has been granted and the case has received full

consideration, that petitioner will not prevail.” Miller-El v. Cockrell, 537 U.S. 322

Agn
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338 (2003); see also Frost v. Gilbert, 835 F.3d 883, 888 (9th Cir. 2016) (“The

standard for granting a certificate of appealability is low.”).

“Determining whether a COA should issue where the petition was dismissed
on procedural grounds has two components, one directed at the underlying
constitutional claims and one directed at the district court’s procedural holding.”
Slack, 529 U.S. at 485. Because both are required, “a court may find that it can
dispose of the application [for a COA] in a fair and prompt manner if it proceeds
first to resolve the issue whose answer is more apparent from the record and
arguments.” Id. at 485. The general rule that courts should not pass upon a
constitutional question if another dispositive ground is present “allows and
encourages the court to first resolve procedural issues.” Id. (citing Ashwander v.
TVA, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring)).

111
ANALYSIS

In the present case, the Court finds that Petitioner has not made the foregoing

showing with respect to any of the grounds for relief alleged in the motion for relief
from judgment. As explained in the Court’s order denying the motion, Petitioner
failed to demonstrate that judgment should be vacated on the basis of the lost

objections. No matter why the objections were not timely submitted, when the

Court did belatedly receive them, it considered them and concluded that they lacked

merit. (Dkt.56.) L
Gy
DATED: May 13,2022 - -~

OTIS D. WRIGHT, 11
UNITED STATES DISTRICT JUDGE

Presented by:

Ofm«ug Suﬂ:)

KAREN E. SCOTT
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT - JUN24 2022
MOLLY C. DWYER, CLERK

_ U.S. COURT OF APPEALS
MICHAEL ANDREW JACE, No. 22-55241
Petitioner-Appellant, D.C. No. 2:19-cv-03020-ODW-KES
' Central District of California,
V. Los Angeles
RONALD DAVIS, Warden, ORDER
Respondent-Appellee.

Before: BENNETT and FORREST, Circuit Judges.

This appeal is from the denial of appellant’s Federal Rule of Civil Procedure
60(b) motion. Thé request for a certificate of appealability (Docket Entry No. 5) is
denied because appellant has not shown “that (1) jurists of reason would find it
debatable whether the district court abused its discretion in denying the Rule 60(b)
motion and, (2) jurists of reason would find it debatable whether the underlying
section [2254 petition] states a valid claim of the denial of a constitutional right.”

United States v. Winkles, 795 F.3d 1134, 1143 (9th Cir. 2015); see also 28 U.S.C.

§ 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 484 (2000); Lynch v. Blodgett, 999

,————

F.2d 401, 403 (9th Cir. 1993) (order).
Any pending motions are denied as moot.

DENIED. \ 0&‘ [
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