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Before: BUSH, Circuit Judge.

Willie Speed, an Ohio prisoner proceeding pro se, appeals a district court judgment denying -

nder 28 U.S.C. § 2254. The court construes the

his petition for a writ of habeas corpus filed v
See 28 US.C. § 2253(c); Fed. R.

notice of appeal as a request for a certificate of appealability.

App. P. 22(b)(2)- Speed moves to proceed in forma pauperis.

as found guilty of one count of attempted rape, two counts

Following a bench trial, Speed w

of rape, three counts of kidnapping, four counts of impersonating a peace officer, and one count

After a separate hearing, the trial court found Speed guilty of

of possession of criminal tools.

) specifications. He was sentenced to serve an aggregate term of

sexually violent predator (SVP
urt of Appeals affirmed Speed’s convictions but vacated

Speed, No. 83746, 2004 WL 2340183, at *1
E2d 457 (Ohio 2005). On

nine years to life in prison. The Ohio Co

his sentences and remanded for resentencing. State v.

(Ohio Ct. App. Sept. 30, 2004), perm. app- denied table, 823 N.

sed the same aggregate sentence. Speed did not appeal.

resentencing, the trial court impo

Speed filed two petitions for post-conviétion relief, one pro se and one through counsel.

of Appeals reversed and remanded for a

The trial court dismissed both petitions. The Ohio Court

hearing on an ineffective-assistance—of-trial-counsel claim. After the hearing, the frial court denied

EXHIBIT
A
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relief. The Ohio Court of Appeals dismissed Speed’s appeal for failure to file a conforming
appellate brief. The Ohio Supreme Court declined to accept jurisdiction of Speed’s appeal.

In his § 2254 habeas corpus petition, Speed claimed that (1) he was denied effective
assistance of trial counsel because counsel did not call Yolanda Humphrey-Monroe as an alibi
witness at trial or interview Dairen Monroe, Humphrey-Monroe’s spouse, who could have
potentially supported his alibi; (2) his SVP specification conviction is not supported by sufficient
evidence; and (3) trial counsel failed to advise him of his right to appeal after resentencing so he
was denied the opportunity to appeal an adverse sentence. Upon the recommendation of a
magistrate judge and over Speed’s objections, the district court denied Speed’s habeas corpus

petition and denied a certificate of appealabilits;.

A certificate of appealability may issue only if a petitioner makes “a substantial showing

~ ofthe denialof a constitutional right.” 28 U.S.C. § 2253(c)(2). “Apetitioner satisfies this standard

by demonstrating that jurists of reason could disagree with the district court’s resolution of his
constitutional claims or that jurists could concigde the issues presented are adequate to deserve
encouragement to proceed further.” Miller-Elv. 'Cockrell, 537U.S.322,327 (2Q03). A certificate
of appealability analysis is not the same as “a merits analysis.” Buck v. Davis, 137 S. Ct. 759,773
<2017). Instead, the certificate of appealability analysis is limited “to a threshold inquiry into the
underlying merit of [the] claims,” and whether “the District Court’s decision was debatable.” Id.
at 774 (quoting Miller-El, 537 U.S. at 327, 348). When a habeas corpus petition is denied on
procedur'al grounds; ‘the petitioner must show “that. jurists of reason -would find it débatable
whether the petition states a valid claim of the denial of a constitutional right and that jurists of
reason would find it debatable whether the district court was correct in its procedural ruling.” Slack
. McDaniel, 529 U.S. 473, 484 2000). |

In his first claim, Speed asserted that trial counsel was ineffective for failing to call

Humphrey-Monroe as an alibi witness at trial and interview Monroe. He asserted that Humphrey-

Monroe would have provided an alibi for him through testimony that he was at her home when the




~ was not ineffective for failing t
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crimes occurred. He asserted that Monroe would have supported his. alibi defense as well because

Monroe could verify that he was present at the Monroe home when the crimes occurred.

To establish ineffective assistance of counsel, a defendant must show deficient

performance and resulting prejudice. Stricklahd v. Washington, 466 U.S. 668, 687 (1984). The

el’s representation fell below an

performance inquiry requires the defendant to “show that couns

objective standard of reasonableness.” Id. at 688. The prejudice inquiry requires the defendant to

“show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result

of the proceeding would have been different.” Id. at 694. “The standards created by Strickland

and § 2254(d)are both ‘highly deferential,’ and when the two apply in tandem, review is ‘doubly’

so.” Harrington v. Richter, 562 U.S. 86, 105 (2011) (citations omitted).

Onpo st-conviction review, the state trial court concluded, after a hearing, that trial counsel

o call Humphrey-Monroe to testify as an alibi witness. The trial

court found Humphrey, t/fonroe’s testimony that Speed was at her home when the crimes occurred -

unreliable due to several inconsistencies between her testimony and affidavit. The trial court also

found Humphrey-Monroe’s and Monroe’s testimony inconsistent with counsel’s testimony that

Speed admitted that he had sex with the victim during the time when they stated that he was at

their home. The trial court credited counsel’s testimony that he believed Humphrey -Monroe’s and

Monroe’s alibi information to be untruthful given Speed’s admission, and that he could not

ethically present their testimony at trial. The trial court also found that counsel’s decision not to

call Humphrey-Monroe ot interview Monroe in support of an alibi defense and to instead rely on

certain weaknesses in the State’s case, was a reasonable strategy because the victim was reluctant

to testify, and the State lacked DNA evidence.

The district court concluded that the state trial court’s decision was peither contrary to nor

an unreasonable application of federal law. See § 2254(d)(1). Reasonable jurists would not debate

that conclusion because counsel’s decision not to call Humphrey-Monroe to testify or to interview

merits deference. See S trickland, 466 U.S. at 690;

Monroe was a reasonable strategic decision that
5, 376 F.3d 520, 527 (6th Cir. 2004). Moreover, counsel is not ineffective for

Millender v. Adam.




" to clarify that an SVP spe
~ See Ohio Rev. Code Ann. § 297L.01(H)(1).
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failing to assist a defendant in presenting petjured testimony. Nix v. Whireside, 475 U.S. 157, 166-

mphrey-Monroe’s alibi

67 (1986). The record reveals that counsel reasonably believed that Hu
e to deficiencies in the State’s case and that neither Humphrey-

testimony was unnecessary du

Monroe’s alibi testimony nor Monroe’s potehtiﬁl alibi information was truthful based on Speed’s

admission to counsel.

In his second claim, Speed challenged his SVP specification conviction, asserting that it

was not supported by sufficient evidence because it was based on a contemporancous conviction.

al, the Ohio Supreme Court held that an SVP

During the pendency of Speed’s direct appe
specification conviction could not be based on a contemporaneous conviction. See State v. Smith,

818 N.E.2d 283, 289 (Ohio 2004). But soon thereafter, the Ohio legislature amended the statute

cification conviction could be based on a contemporancous conviction.

The district court concluded that Speed’s second claim was procedurally defaulted.

Reasonable jurists would not debate that conclusion. Speed did not present this claim on direct

appeal despite its availability, and when Speed raised the claim on post-conviction review, the

state trial and appellate courts rejected it as barred by res judicata. State v. Speed, No. 105543,

2018 WL 565697, at *2 (Ohio Ct. App. Jan. 25, 2018). Ohio’s res judicata doctrine, which bars a

conviction proceeding that could have been raised on

defendant from raising a claim in 2 post-

independent state ground barring federal habeas relief.” Hanna

direct appeal, is “an adequate and

v. Ishee, 694 F.3d 596, 614 (6th Cir. 2012):

Habeas corpus review of procedurally defaulted claims “is barred unless the prisoner can

demonst_rate cause for the defaunlt and actual prejudice . 0T demonstrate that failure to consider
the claims will result in a fundamental miscmriage of justice.” Coleman v. Thompson, 501 U.S.

722, 750 (1991). To establish cause, a habeas corpus petitioner ordinarily must “show that some

or external to the defense” prevented the petitioner’s compliance with a state

objective fact
477 U.S. 478, 488 (1986). Reasonable jurists would not

procedural rule. Murray v. Carrier,
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disagree with the district court’s determination that Speed offered no cause and prejudice to excuse
his default.

As noted by the district court, Speed’_s:.t_hird claim is deemed forfeited becgusel he d1d not
object to the magistrate judge’s recommended disposition of it despite being advised to do so to
properly preserve any objections for appeal. A petitioner who fails to make specific objections to
a magistrate judge’s report forfeits his right to appeal the aspects of the report to which he did not
object. See Thomas v. Arn, 474 U.S. 140, 155 (1985); Frontier Ins. v. Blaty, 454 F.3d 590, 596-
97 (6th Cir. 2006). Although this rule is non-ju;j_sdictional and such forfeiture may be excused “in
the interests of justice,” Arn, 474 U.S. at 155, reasonable jurists would agree that the interests of
justice do not warrant excusing Speed’s forfeiture. See Carter v. Mitchell, 829 F.3d 455, 472 (6th
_ Cir. 2016); Javaherpour v. United States, 315 F. App’X 505, 510 (6th Cir. 2009).

Accordingly, the application for a certificate of appealability is DENIED and the motion '

" to proceed in forma pauperis 1s DENIED as moot.

ENTERED BY ORDER OF THE COURT

LA

Déborah S. Hunt, Clerk
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WILLIE SPEED,
Petitioner-Appellant,
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DOUGLAS FENDER, WARDEN,

Respondent-Appellee.

Before: BOGGS, KETHLEDGE, and DAVIS, Circuit Judges.

Willie Speed, an Ohio prisoner proceeding pro se, petitions the court to rehear en banc its
order denying his application for a certificate of appealability. The petition has been referred to
this panel, on which the original deciding judge does not sit, for an initial determination on the
merits of the petition for rehearing. Upon careful consideration, the panel concludes that the
original deciding judge did not misapprehend or overlook any point of law or fact in issuing the
order and, accordingly, declines to rehear the matter. Fed. R. App. P. 40(a).

The Clerk shall now refer the matter to all of the active members of the court for further

proceedings on the suggestion for en banc rehearing.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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Before:. BOGGS, KETHLEDGE, and DAVIS, Circuit Judges.

Willie Speed, an Ohio prisoner proceeding pro se, petitions for rehearing en banc of this
court’s order entered on April 27, 2022, denying his application for a certificate of appealability.
The petition was initially referred to this panel, on which the original deciding judge does not sit.
After review of the petition, this panel issued an order announcing its conclusion that the original
application was properly denied. The petition was then circulated to all active members of the
court,” none of whom requested a vote on the suggestion for an en banc rehearing. Pursuant to

established court procedures, the panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk

“Judge Murphy recused himself from participation in this rulfing. EXHIBIT
C
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

WILLIE SPEED, ) CASE NO. 1:18-cv-1296
)
)

PETITIONER, ) JUDGE SARA LIOI

)

VS. ) MEMORANDUM OPINION
) AND ORDER

WARDEN DOUGLAS FENDER, )
)
)

RESPONDENT. )

Before the Court is the Report and Recommendation (“R&R”) of Magistrate Judge William
H. Baughman, Jr. (Doc. No. 16) recommending dismissal of petitioner Willie Speed’s (“Speed™)
petition for a writ of habeas corpus filed under 28 U.S.C. § 2254 (Doc. No. 1). Speed filed
objections to the R&R. (Doc. No. 18.) As of the date of this order, respondent Warden Douglas
Fender (“Fender”) has not filed a response to Speed’s objections.

For the reasons that follow, Speed’s petition is dismissed.

L Background
A. Underlying Conviction and State Court Proceedings

In his objection, Speed does not object to the magistrate judge’s review of the factual or
procedural background concerning this matter, which will be summarized here. On April 22,2003
in the Cuyahoga County Court of Common Pleas, Speed was indicted on'thirteen counts, including
rape, kidnapping, aggravated robbery, impersonating a peace officer, intimidation, and possessing

criminal tools. (See Doc. No. 9-3 at 4.') After a bench trial in August 2003, Speed was acquitted

L
' Page number references are to the page numbers assigned each document by the Court’s electronic filing svstem
1 - b

EXHIBIT
D
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of the aggravated robbery charge, found not guilty of the intimidation count, and found guilty of
all remaining counts. (See id. at 220 -21; Doc. No. 16 at 4.) On October 2, 2003, the trial court
found that the prosecutor had met its burden of proving beyond a reasonable doubt Ohio’s sexually
violent predator specification (“SVP”), and sentenced Speed to nine (9) years to life. (Doc. No. 16
at4.)

Multiple appeals and petitions for post-conviction relief followed. On August 25, 2005, the
court of appeals reversed the trial court’s ruling on Speed’s post-conviction petitions and remanded
the case for a hearing on the issue of ineffective assistance of counsel. (See id. at 4-7.) The hearing
was delayed by a decade for various reasons. In the interim, the trial court permitted Speed to
amend his petition for post-conviction relief, which asserted essentially the same grounds for relief
Speed raises in the instant habeas petition. (/d. at 6.) The post-conviction hearing, at which Speed
was represented by counsel, was commenced on June 3, 2015. The trial court denied the petition
and issued the findings of fact and conclusions of law on December 7, 2015. Speed appealed that
decision to the court of appeals, but his appeal was dismissed for failure to file a timely,
conforming brief. The court of appeals denied Speed’s request for reconsideration of the dismissal
of his appeal and, on May 31, 2017, the Ohio Supreme Court declined to accept jurisdiction. (Id.
at 6-7.)

As summarized by the magistrate judge, Speed also attempted other avenues for relief,

including a Rule 60(b) motion for relief from the trial court’s December 7, 2015 judgment. The

trial court denied the motion and his appeal of that decision was also denied. The Ohio Supreme

Court declined jurisdiction. (See id. at 7.)
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B. Federal Habeas Petition

Speed filed the instant habeas petition asserting three grounds for relief:

Ground One: Speed’s trial counsel was as ineffective in violation of his constitutional rights
under the Sixth and Fourteenth Amendments. In support, Speed states that his trial counsel failed
to call an alibi witness (Yolanda Humphrey-Monroe) (or any defense witness at trial), or to
interview or call Darren Monroe as a defense witness.

Ground Two: Speed’s conviction as a sexually violent predator was not supported by
sufficient evidence, in violation of the Due Process Clause of the Fourteenth Amendment. In
support, Speed repeats his attorney’s legal arguments from his post-conviction proceedings, that
is, at the time of his sentencing, Ohio law did not permit the underlying crime upon which he had
justbeen convicted to be used as a predicate offense to support a finding of guilt on Ohio’s sexually
violent predator specification.

Ground Three: Speed’s constitutional rights under the Sixth and Fourteenth Amendments
were violated because counslel failed to notify him of his right to appeal after resentencing,
resulting in the denial of the opportunity to appeal an adverse sentence. In support, Speed asserts
that his lawyer at resentencing on November 15, 2004 failed to file a direct appeal from
resentencing or to advise Speed of his right to do so.

In the return of writ, respondent advances multiple arguments for dismissal of each of
Speed’s three grounds for habeas relief. (See Doc. No. 9.) In his traverse, Speed addresses

respondent’s arguments with respect to Ground One, but stands on his petition with respect to

Grounds Two and Three. (See Doc. No. 13.)
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C. Report and Recommendation

After a lengthy analysis, the magistrate judge recommended that Speed’s petition be denied

as to all three grounds.
With respect to Ground One, the magistrate judge recommends that Speed’s ineffective
assistance of counsel claim be denied for two primary reasons. First, Speed’s claim amounts to a
| disagreement with his trial counsel about trial strategies and he fails to meet the standard for
ineffective assistance of counsel set forth in Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). (Doc. No. 16 ét 12-16.) And second, the Speed’s petition as to
Ground One cannot be granted because the state courts adjudicated his ineffective assistance of
trial counsel claim during post-conviction state court proceedings and determined that he was not
deprived of the effective of assistance of trial counsel and has not demonstrated that the state
court’s decision was contrary to law, involved an unreasonable application of clearly established
law, or was based upon an unreasonable determination of the facts in light of the evidence. (/d. at
1620 (citing among authority 28 U.S.C. § 2254(d).) ““A state court’s determination that a claim
lacks merit precludes federal habeas relief so long as ‘fair[-]minded jurists could disagree’ on the

correctness of the state court’s decision.”” (/d. at 20 (quoting Harrington v. Richter, 562 U.S. 86,

101, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011).)

As to Ground Two, the magistrate judge also recommends dismissal for similar reasons.

The state courts found Speed guilty on the sexually violent predator specification under Ohio law.

In order to prevail on his habeas claim concerning this issue, Speed must show that the state court’s

adjudication of this issue “‘resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Sﬁpreme Court of the United

13

States[,]’” or resulted in a decision based upon “‘an unreasonable determination of the facts in

4
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light of the evidence presented[.]”” (/d. at 21-22 (quoting 28 US.C. § 2254(d)(1) and (2).) As
before, the magistrate judge observes that Speed does not explain how the SVP conviction violates
the Due Process Clause of the Fourteenth Amendment, nor does Speed show how his SVP
conviction is contrary to or involved an unreasonable application of clearly established federal law
or based upon an unreasonable determination of the facts presented to the trial court on the SVP
specification. (/d. at 22-23.) Thus, the magistrate judge concludes that Speed’s mere disagreement
with the Ohio Court’s interpretation and application of Ohio law does not satisfy the standard
required by 28 U.S.C. § 2254(d) to obtain habeas relief with respect to a claim adjudicated by the
state courts. (/d. at 24-25.)

In Ground Three, Speed again asserts an ineffective assistance of counsel claim, this time
with respect to his lawyer at his resentencing on November 15, 2004, who did not appeal, or notify
Speed of his right to appeal, the resentencing. But after an extensive analysis, the magistrate judge
concludes that this claim also fails because it is procedurally defaulted and Speed has not
demonstrated cause and prejudice to excuse his default. (Zd. at 27 —45.)

D. Speed’s Objections
First objection

With respect to Ground One, Speed repeats the facts he presented in the petition and his
traverse concerning the issue of whether his trial counsel’s performance fell below an objective
standard of reasonableness by not calling an alibi witness at trial. Speed’s counsel believed that
-the exculpatory nznltu-re of —the DNA evidenc—:e-would be sufﬁcieﬁt ;tt_triai té defend against the rape
charges, but Speed believes that the testimony of the alibi witness was necessary for his defense.
(See Doc. No. 18 at 4.) In addition to failing to call the alibi witness, Speed contends his trial
counsel’s performance fell below an objective standard of reasonableness because he did not keep

5
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Speed informed about important developments in his case. (/d. at 7.) Speed “beg|[s] to differ[]”
with the magistrate judge’s statement that “‘[bJeyond disagreement with his trial lawyer and the
fact that he lost his case, [Petitioner] never explains how he was deprived of his Sixth Amendment
or Fourteenth Amendments right.” . . . [Clontrary to the Magistrate’s findings, Petitioner’s claim
challenging the effectiveness of trial counsel is a constitutional claim.” (/d. at 8.)

With respect to the magistrate judge’s finding that the state court’s ruling on Speed’s
ineffective assistance of trial counsel claim satisfied 28 U.S.C. § 2254(d), Speed argues as follows:

[T)he Magistrate’s findings that Petitioner failed to show that the State court arrived
at a conclusion opposite to that reached by the Supreme Court on a question of
law[] is contradicted by the pleadings before the Court. Specifically, the Magistrate
[states] that Petitioner has not demonstrated that his trial attorney’s performance
was unconstitutionally deficient, nor has Petitioner ever demonstrated that there is
a reasonable probability that the result of his trial would have been different had he
received what he believes to be proper representation. .. . Strickland v. Washington
. . . is the clearly established federal law determined by the Supreme Court for
judging ineffectiveness of counsel. Based on the standards set forth in Strickland,
it cannot be said that Petitioner’s counsel was functioning as the counsel
guarantee[d] under the Sixth Amendment, and [as already explained in the petition],
the State court’s adjudication of this issue was contrary to clearly established
federal law.

(Id. at 8 =9 (citations to the record omitted).)
Second objection

Speed’s second objection addresses Ground Two of his petition. Speed argues that the

. magistrate judge erred by recommending dismissal of his claim concerning Speed’s conviction for

the sexually violent predator specification on the grounds that this issue “is an interpretation of

Ohio law and does not present a federal constitutional claim and that nothing in the state SVP
proceeding was out of line to raise constitutional due process concerns.” (/d. at 9.) In his objection,

Speed goes on to review the factual background of his conviction and sentence under Ohio Rev.
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Code § 2971.01(H)(1) and, citing State v. Smith, 818 N.E.2d 283 (2004), argues that under the
statute and Ohio Supreme Court decision,
the indictment should not have contained the sexually violent predator specification
because Petitioner had not been convicted of or pleaded guilty to a sexually violent
offense on or after January 1, 1997, and therefore was not subject to being declared
a sexually violent predator under R.C. 2971.01(H)(1) in effect in 2003 irregardless
[sic] of how the State courts misapplied the statute. Because the Petitioner was not
subject to being declared a sexually violent predator, there was insufficient
evidence to support such a conviction.
(Id. at 10.)
On this basis, Speed contends that the Court should reject the magistrate judge’s
recommendation as to Ground Two because “due process demands that state law comply with the

basic tenets of the United States Constitution . . . under the Fourteenth Amendment[.]” {d.)

Acceptance and adoption of portions of the R&R
to which no objection has been filed

The Court accepts and adopts all aspects of the R&R to which Speed has not objected.
Among the portions of the R&R to which Speed does not object is the magistrate judge’s
recommendation that Ground Three of the petition be dismissed. Accordingly, the Court accepts

and adopts the magistrate judge’s recommendation concerning Ground Three, and Ground Three

of Speed’s petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 is dismissed.

IL. Discussion
A. Standard of Review
Under 28 U.S.C. § 636(b)(1), “[a] judge of the court shall make a-de novo
determination of those portions of the report or specified proposed findings or

recommendations to which objection is made.” See Powell v. United States, 37 F.3d 1499

(Table), 1994 WL 532926, at *1 (6th Cir. Sept. 30, 1994) (“Any report and

7
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recommendation by a magistrate judge that is dispositive of a claim or defense of a party
shall be subject to de novo review by the district court in light of specific objections filed
by any party.”) (citations omitted). “An ‘objection’ that does nothing more than state a
disagreement with a magistrate’s suggested resolution, or simply summarizes what has
been presented before, is not an ‘objection’ as that term is used in this context.” Aldrich v.
Bock, 327 F. Supp. 2d 743, 747 (E.D. Mich. 2004); see also Fed. R. Civ. P. 72(b)(3) (“The
district judge must determine de novo any part of the magistrate judge’s disposition that
has been properly objected to.”); L.R. 72.3(b) (any objecting party shall file “written
objections which shall specifically identify the portions of the proposed findings,
recommendations, or report to which objection is made and the basis for such objections™).
After review, the district judge “may accept, reject, or modify the recommended
disposition; receive further evidence; or return the matter to the magistrate judge with
instructions.” Fed. R. Civ. P. 72(b)(3).

When undertaking its de novo review of any objections to the R&R, this Court must be
additionally mindful of the standard of review applicable in the context of habeas corpus. “Under
the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA™), 110 Stat. 1214, a federal
court may grant habeas relief only when a state court’s decision on the merits was ‘contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by’
decisions from [the Supreme] Court, or was ‘based on an unreasonable determination of the facts.’
“28 US.C. § ;’).254(d).” Woéds v.. Donald, 575 US 312, 315, 13;5 S Ct. 1372, 191 L. Ed. 2d 464
(2015) (per curiam). This standard is “intentionally difficult to meet.” Id. at 316 (internal quotation
marks and citations omitted). “To satisfy this high bar, a habeas petitioner is required to ‘show that

the state court’s ruling on the claim being presented in federal court was so lacking in justification
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that there was an error well understood and comprehended in existing law beyond any possibility
for fair[-Jminded disagreement.’” Id. (quoting Harrington, 562 U.S. at 103).
B. Analysis
Ground One

Speed’s objections to Ground One address both aspects of the recommendation for
dismissal of Speed’s claim for ineffective assistance of trial counsel. With respect to the first,
Speed simply reargues the facts in the petition and traverse regarding trial counsel’s decision not
to call an alibi witness and disagrees with the magistrate judge’s recommendation of dismissal
because those facts do not satisfy the Strickland standard for ineffective assistance of counsel:

In recommending dismissing Ground One, the Magistrate Judge surprisingly states,

“Beyond disagreements with his trial lawyer and the fact that he lost his case,

[Petitioner] never explains how he was deprived of his Sixth Amendment or
Fourteenth Amendment rights.” {citation omitted] Petitioner beg [sic] to differ.

(Doc. No. 18 at 8.)

In the second half of his objection regarding Ground One (Doc. No. 18 at 8-9), Speed

contends that:

the Magistrate’s findings that Petitioner failed to show that the State Court arrived
at conclusions opposite to that reached by the Supreme Court on a question of law
is contradicted by the pleadings before the Court. Specifically, the Magistrate
state’s [sic] that Petitioner has not demonstrated that his trial attorney’s
performance was unconstitutionally deficient, nor has Petitioner ever demonstrated
that there is a reasonable probability that the result of his trial would have been
different had he received what he believes to be proper representation.

(Id.)

Speed then refers to the Strickliand standard for ineffective assistance of counsel and asserts

that:
it cannot be said that Petitioner’s counsel was functioning as the counsel

guarantee[d] under the Sixth Amendment, and, as discussed above and more fully
explained under Ground One in Petitioner’s Petition for a Writ of Habeas Corpus

9
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[citation omitted], the State court’s adjudication of this issue was contrary to clearly
established law.

(Id. at9.)

The above quotations constitute the entirety of Speed’s objection to the magistrate judge’s
analysis concerning the federal court’s application of 28 U.S.C. § 2254(d)(1) and (2) to habeas
claims adjudicated on the merits in a state court proceeding. Beyond rearguing his position and
expressing disagreement with the magistrate judge’s conclusioné, Speed does not specifically state
how the magistrate judge erred and, therefore, has not asserted a proper objection under 28 U.S.C.
§ 636(b)(1). See Aldrich, 327 F. Supp. 2d at 747.

Even assuming Speed’s arguments could be construed as asserting a proper objection, upon
de novo review, the Court concludes that habeas rqlief cannot be granted as to Ground One because
the state court’s adjudication of Speed’s ineffective assistance of trial counsel claim was not
contrary to (or involved an unreasonable application of) Supreme Court law or resulted in a
decision based upon an unreasonable determination of the facts before the state court. See 28
U.S.C. § 2254(d)(1) and (2).

Speed’s appeals and post-conviction motions are numerous, but relevant here is the trial
court’s hearing and ruling on Speed’s post-conviction claim of ineffective assistance of trial
counsel for failing to call an alibi witness to testify at trial. The trial court commenced the hearing
on June 3, 2015, which continued for several days, and issued findings of fact and conclusions of
law. (See Doc. No. 9-2 at 332-55.)

In the trial court’s findings of facts and conclusions of law denying Speed’s post-conviction
petition concerning ineffective assistance of trial counsel, the trial court applied the Supreme

Court’s standard in Strickland v. Washington to Speed’s claim. That standard requires a showing

10
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that Speed’s trial counsel’s performance was deficient and that the deficiency préjudiced Speed’s
defense. (See id. No. 9-2 at 353.) In conducting this analysis, the reviewing court must indulge a
strong presumption that counsel’s conduct falls within a wide range of reasonableness and
defendant must overcome the presumption that counsel’s actions ““might be considered sound trial
strategy.”” Strickland, 466 U.S. at 689 (citing Michel v. Louisiana, 350 U;S. 91, 101,76 S. Ct. 158,
100 L. Ed. 83 (1955)).

At a post-conviction petition hearing, the trial court heard testimony from the alibi witness
and from Speed’s trial counsel. The trial court did not find the alibi witness’s testimony to be
consistent or credible, and found that trial counsel was told by Speed that he did indeed have sex
with the victim during the period of time in which the alibi witness would testify that Speed was
at her home repairing her computer. Moreover, trial counsel testified that he did not believe the
evidence presented by the State would be sufficient to meet its burden of proving Speed guilty
beyond a reasonable doubt because it lacked DNA evidence. (See Doc. No. 9-2 at 341-49.) Citing
Nixv. Whiz‘esiake',2 the trial court concluded that, as a matter of law, counsel’s decision not to present
alibi testimony he knew to be (or suspected to be) false did not constitute deficient performance
under the Sixth Amendment or fall below an objective standard of reasonableness but, rather,
constituted a reasonable trial strategy. (See id. at 353.) The trial court’s application of federal law

as decided by the United States Supreme Court was not contrary to law nor an unreasonable

application of that law. Nor did the trial court reach this decision based upon an unreasonable

2475 U.S. 157, 166-67, 106 S. Ct. 988, 89 L. Ed. 2d 123 (1986) (Sixth Amendment right of criminal defendant to
effective assistance of counsel is not violated when trial counsel refuses to cooperate with defendant in presenting
perjured testimony at trial).

It
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determination of the facts in light of the evidence presented at the post-conviction petition hearing
as set forth in her findings of fact and conclusions of law and summarized herein.

The Court agrees with the recommendation of the magistrate judge that in adjudicating
Speed’s ineffective assistance of counsel claim, the trial court applied the correct federal law and
adduced facts at the hearing which supported her decision that Speed was not deprived of his Sixth
Amendment right to effective assistance of counsel because trial counsel did not call an alibi
witness. See McRae v. Jackson-Mitchell, No. 3:20-cv-168, 2020 WL 5815893, at *6 (S.D. Ohio

Sept. 30, 2020) (“{T]he Third District [Court of Appeal] quite reasonably decided that failure to

3 Speed’s alibi witness, Ms. Humphrey, testified that Speed was at her home fixing her computer at the time of the
alleged rape. Speed’s trial lawyer, Mr. Watson testified that Speed told him he had consensual sex with the victim,
whom Speed described as a party girl or prostitute, and knew how to have sex without leaving DNA. Mr. Watson
testified that when provided with the alibi witness’s information, he knew it to be mistaken or false based upon what
Speed told him, and that he could not present the alibi testimony at trial. In addition to declining to present alibi
testimony that he knew to be false or mistaken, Mr. Watson also testified that he did not present the alibi testimony
because the DNA analysis excluded Speed as the source. As a separate matter, the trial court found Ms. Humphrey’s
testimony at the hearing and affidavit in support of Speed’s petition for post-conviction relief to be unreliable and
internally inconsistent when compared to the trial transcript and found that Speed’s prior sexual assault convictions
supported a decision by trial counsel not to present a consent defense or Speed as a witness. (See Doc. No. 9-2 at 341
49.) For these reasons, the trial court concluded that the evidence presented by Speed did not overcome the
presumption that Mr. Watson’s decisions constituted sound trial strategy rather than deficient performance that fell
below an objective standard of reasonableness. (Jd. at 349.)

This Court has examined the transcript of the post-conviction petition hearing and finds that the trial court’s findings
of fact are supported by the witness’s testimony at the hearing. For example, Mr. Watson testified:

Q. Okay. So you were aware at the time of trial that Mr. Speed had prior convictions; one for sexual battery
and one for rape?

A. That’s correct.

Q. Okay. And it would not be a good idea to put him on the stand?

A. That’s correct.

Q. Okay. But Mr. Speed did tell you that he had consensual sex with Ms. Stanley, the victim in this case?
A. That’s correct.

Q. And he knew how to have sex with someone but not leave DNA behind?

A. That’s correct.

Q. Did he indicate to you that he knew Mrs. Stanley or they were friends or what the relationship was?

A. T can’t really recollect of how they met or what the relationship was. From what I understand, from his
perspective she was kind of a party girl or part-time prostitute.

(Doc. No. 9-5 at 72-73.)

12
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call the alibi witnesses was within reasonable performance parameters of defense counsel. Even if
McRae had four witnesses who were prepared to testify he was elsewhere when the victim was
murdered, defense counsel might well have believed, based on the evidence of presence that the
Third District cited, that the alibis would have been perjurious and of course an attorney has an
ethical obligation not to present such testimony.”);* see also Hamilton v. Brunsman, No. 1:09-cv-
295, 2010 WL 6618545, at *3 (S.D. Ohio June 10, 2010) (“An attorney’s oath binds him to be an
officer of the court, not a ‘mouthpiece’ for whatever his client wants to convey. A lawyer has an
ethical/legal obligation not to present false testimony to a court.”), report and recommendation
adopted sub nom. Hamilton v. Warden, Lebanon Corr. Inst., No. 1:09-cv-00295, 2011 WL
1791683 (S.D. Ohio May 11, 2011). |

“Under § 2254(d), a habeas court must determine what arguments or theories supported or,
as here, could have supported, the state court's decision; and then it must ask whether it is possible
fair[-Jminded jurists could disagree that those arguments or theories ére inconsistent with the
holding in a prior decision of this Court.” Harrington, 562 U.S. at 131. Based upon its review of
the record, including the post-conviction hearing transcript and trial court’s findings of fact and
conclusions of law, this Court finds no basis for calling into question the law and facts applied by
the state court in denying Speed’s post-conviction petition for ineffective assistance of counsel, or

any basis upon which fair-minded jurists could disagree with the state court’s determination.

* Supplemented by 2020 WL 6293155 (S.D. Ohio Oct. 26, 2020), and report and recommendation adopted, 2021 WL
488527 (S.D. Ohio Feb. 10, 2021).

13
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Thus, under § 2254(d), this Court may not grant Speed the habeas relief he seeks in Ground
One. Speed’s objection as to Ground One is overruled. Ground One of Speed’s petition for habeas
relief is denied and dismissed.

Ground Two

In Ground Two, Speed contends that his conviction for the SVP specification is not
supported by sufficient evidence in violation of his due process rights because, when he was
convicted and seritenced in 2003 as a sexually violent predator under Ohio Rev. Code §
2971.01(H)(1), the SVP specification was based upon the same crime underlying the indictment.
At the time of Speed’s conviction in 2003, the statute provided that: “*Sexually violent predator’
means a person who has been convicted of or pleaded guilty to committing, on or after [January
1, 1997], a sexually violent offense and is likely to engage in the future in one or more sexually

violent offenses.” At the time Speed was convicted in 2003, there was a split among Ohio appellate

. courts concerning the interpretation of the statute as to whether the SVP specification could be

satisfied by a contemporaneous conviction. That split was resolved in 2004 by the Ohio Supreme
Court in State v. Smith, 818 N.E.3d 283 (Ohio 2004), which held that the SVP specification in §
2971.01(H)(1) cannot be based upon a contemporaneous conviction. But the statutory
interpretation in Smith was short-lived and superseded by statute when the Ohio legislature
amended § 2971(H)(1) in HB No. 473 to provide that: “‘Sexually violent predator’ means a person
who, on or after January 1, 1997, commits a sexually violent offense and is likely to engage in the
future in one or more sexually violent offenses.” The purpose of the amendment, effective April
29, 2005, was to clarify that Ohio’s sexually violent predatory sentencing law does not require that

an offender have a prior conviction of a sexually violent offence in order to be sentenced under
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the law. See Brown v. Miller, No. 15-cv-1782, 2018 WL 4625562, at *4 (N.D. Ohio Sept. 27,
2018) (quoting 2004 Ohio Laws File 163 (Am. Sub. H.B. 473)).

The magistrate judge recommended that Ground Two of Speed’s petition be denied
because the Ohio courts affirmed Speed’s SVP convictions and Speed has not shown how those
state court decisions satisfy the criteria of § 2254(d) necessary to support this Court’s review on
habeas. For his objection, Speed simply reasserts the arguments he advanced in his petition.
Briefly, Speed’s argues that based upon Smith, he should not have been convicted and sentenced
under the SVP specification based upon a contemporaneous conviction and, thefefore, has been
denied due process under the Fourteenth Amendment. (See Doc. No. 1-1 at 55-57; Doc. No. 18 at
9-11.) Speed’s simple disagreement with the magistrate judge and restatement of the arguments
in his petition is not a proper objection under the statute. See 4ldrich, 327 F. Supp. 2d at 747. But
to the extent Speed has asserted a proper objection, it is overruled upon de novo review by the
Court for the reasons that follow.

On direct appeal, Speed did not raise the issue he raises now. Instead, Speed claimed that
his trial counsel was ineffective “with respect to the hearing on whether there was evidence to
sustain a finding thgt Mr. Speed is a sexually violent predator.” State v. Speed, No. 83746, 2004
WL 2340183, at *8-10 (Ohio Ct. App. Sept. 30, 2004). Speed’s argument on direct appeal was
that trial counsel was ineffective because counsel stipulated to certain police statements regarding
Speed’s prior convictions and, had counsel not so stipulated, the remaining evidence was
insufficient to support the SVP conviction. But the appellate court determined that regardless of
the evidence to which counsel did not object, there was sufficient evidence to support Speed’s SVP
conviction. (/d.) This decision was issued before the Ohio Supreme Court decided Smith. Speed

advanced his direct appeal to the Ohio Supreme Court. Smith was decided in December 2004 while

15



Case: 1:18-cv-01296-SL Doc #: 19 Filed: 09/28/21 16 of 22. PagelD #: 1510 -

his appeal to the Ohio Supreme Court was pending. Nothing in the record before the Court
indicates that after Smith was decided, Spe-ed sought to amend his appeal to the Ohio Supreme
Court to raise the issue of the trial court’s reliance on his contemporaneous conviction to establish
the SVP specification. On March 2, 20035, the Ohio Supreme Court declined jurisdiction over
Speed’s appeal. State v. Speed, 823 N.E.2d 457 (Table) (Ohio 2005).

After the Eighth District Court of Appeals remanded Speed’s case to the trial court for a
hearing on the issue of whether Speed’s trial counsel was ineffective for failing to call an alibi
witness (see State v. Speed, No. 85095, 2005 WL 2046417 (Ohio Ct. App. Aug. 25, 2005)), the
trial court allowed Speed to amend his post-conviction petition to include the issue of the
sufficiency of the evidence as to his SVP conviction after the Smith decision. As noted above, the
trial court held a lengthy hearing and then issued findings of fact and conclusions of law, and found
that “Speed’s second claim, that he was not a sexually violent predator under the law that was in
effect at the time of his offense, is without merit]” and, because “Speed’s notice of appeal to the
Supreme Court of Ohio was pending in the court when Smith was decided; Speed’s appeal was not
accepted. Speed’s instant challenge to R.C. 2971.01(H)(1) is barred by res judicata.” (See Doc.
No. 9-2 at 349 ( 60), id. at 352 (Y 74).) Speed appealed the trial court’s judgment on his post-
conviction petition, but the appeal was disﬁissed because he failed to file a timely conforming
brief.

Then Speed filed a Rule 60(b) motion with the trial court for relief from that court’s
judgment on his post-conviction petition, which the trial court denied. Speed then appealed that
denial to the Eighth District. See State v. Speed, No. 105543, 2018 WL 565697 (Ohio Ct. App. Jan

25, 2018).

16
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Reviewing the trial court’s decision for abuse of discretion, the court of appeals determined
that Speed’s claims were barred by res judicata and affirmed the trial court’s post-conviction
petition judgment, stating:

Under the doctrine of res judicata, “a valid, final judgment rendered upon
the merits bars all subsequent actions based upon any claim arising out of
the transaction or occurrence that was the subject matter of the previous
action.” State v. Patrick, 8th Dist. Cuyahoga No. 99418, 2013-Ohio-5020,
{ 7, citing Grava v. Parkman Twp., 73 Ohio St.3d 379, 382, 1995 Ohio
331, 653 N.E.2d 226 (1995). In order to overcome the res judicata bar, the
petitioner must show, through the use of extrinsic evidence, that he or she
could not have appealed the original constitutional claim based on the
information in the original trial record. State v. Combs, 100 Ohio App.3d
90, 652 N.E.2d 205 (1st Dist.1994). Said another way, issues properly
raised in a petition for postconviction relief are only those that could not
have been raised on direct appeal because the evidence supporting such
issues is outside the record. State v. Milanovich, 42 Ohio St.2d 46, 50, 325
N.E.2d 540 (1975).

State v. Jackson, 8th Dist. Cuyahoga No. 104132, 2017-Ohio-2651, ] 53.

{1 8} Speed has not demonstrated that it was impossible for him to raise his issues
on direct appeal. In fact, this court had already affirmed Speed’s convictions in
Speed I. Speed claim’s [sic] that he was improperly convicted of the sexually
violent predator specification. However that conviction has already been affirmed
by this court. “It is well recognized that the doctrine of res judicata bars claims that
were raised or could have been raised on direct appeal.” (Citations omitted.) State
v. Roberts, 8th Dist. Cuyahoga No. 104474, —— N.E.3d , ——, 2017 WL
6389117, at *2, 2017 Ohio App. LEXIS 5459, § 5 (Dec. 14, 2017). Therefore,
Speed’s sole assignment of error is overruled.

Id at*2.

Speed appealed to the Ohio Supreme Court, but that court declined to accept the appeal.
State v. Speed, 101 N.E.3d 464 (Table) (Ohio 2018).

As the Eighth District noted in denying Speed’s appeal of the trial court’s Rule 60(b) ruling,
there are two type of res judicata. “Res judicata bars not only the relitigation of issues actually

litigated but also issues ‘which could have been raised with respect to that claim.”” Evans v.
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[

Franklin Cnty. Ct. of Common Pleas, 184 F. Supp. 2d 707, 710 (S.D. Ohio 2001) (citing Westwood
Chem. Co., Inc. v. Kulick, 656 F.2d 1224, 1227 (6th Cir. 1981); Brown v. Felsen, 442 U.S. 127,
131,99 S. Ct. 2205, 60 L. Ed. 2d 767 (1979)). Speed’s post-conviction challenge to the sufficiency
of the evidence of his SVP conviction is not framed as an ineffective assistance of counsel claim,
but that in light of Smith, now superseded by statute, the evidence to convict him of the SVP
specification was insufficient. The Eighth District found that with respect to Speed’s post-
conviction SVP sufficiency claim, “Speed has not demonstrated that it was impossible for him to
raise his issues on direct appeal.” Speed, 2018 WL 565697, at *2. Indeed, respondent argues in the
Return of Writ that Ground Two of Speed’s petition is procedurally defaulted as the claim “could
have been raised on direct appeal. [t was not. It is therefore barred by Ohio’s doctrine of res judicata
as set out in State v. Perry, 10 Ohio St. 2d 175 (1967).” (Doc. No. 9 at 36.)

In Ohio, claims that were or could have been raised on direct appeal are barred by Ohio’s
doctrine of res judicata. “Under the doctrine of res judicata, a final judgment of conviction bars
the convicted defendant from raising and litigating in any proceeding, except an appeal from that
judgment, any defense or any claimed lack of due process that was raised or could have been raised
by the defendant at the trial which resulted in that judgment of conviction or on an appeal from
that judgment.” State v. Perry, 226 N.E.2d 104, 108 (Ohio 1967).

The Eighth District’s res judicata determination rests upon Speed’s failure to challenge on
direct appeal to the Ohi;) Supreme Court the sufficiency of his SVP conviction as pertains to
consideration of a contemporaneous conviction as a basis for the SVP specification conviction (the
issue decided by Smith), which direct appeal was still pending when Smith was decided.
(Additionally, Speed could have also raised the issue in his direct appeal before the Eighth District

Court of Appeals.) Speed’s failure to follow the “Perry rule” with respect to his SVP sufficiency

18
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claim based upon Smith constitutes a procedural default that bars federal habeas review by this
Court under the test of Maupin v. Smith, 785 F.2d 135 (6th Cir. 1986).

In Maupin, the Sixth Circuit set forth a four-factor test for determining whether a petitioner
has defaulted his habeas claim for failure to follow a state procedural rule in presenting that claim
to the state courts:

First, the court must determine that there is a state procedural rule that is applicable

to the petitioner’s claim and that the petitioner failed to comply with the rule. . . .

Second, the court must decide whether the state courts actually enforced the state

procedural sanction. . . . Third, the court must decide whether the state procedural

forfeiture is an “adequate and independent” state ground on which the state can rely

to foreclose review of a federal constitutional claim. ... Once the court determines

that a state procedural rule was not complied with and that the rule was an adequate

and independent state ground, then the petitioner must demonstrate . . . that there

was “cause” for him to not follow the procedural rule and that he was actually
prejudiced by the alleged constitutional error.

Maupin, 785 F.2d at 138 (internal citations omitted).

All of the Maupin factors are satisfied here. Ohio’s Perry rule is a state procedural rule
which Speed failed to comply with by not asserting his SVP sufficiency claim as pertains to the
issue decided in Smith on direct appeal. Second, the Ohio courts enforced Ohio’s res judicate
doctrine and barred Speed’s claim in his post-conviction proceeding and on appeal. Third, Ohio’s
Perry rule is an adequate and fndependent state ground upon which to deny federal habeas review.
Seymour v. Walker, 224 F.3d 542, 554-55 (6th Cir. 2000) (holding that the doctrine of res judicata,
the Ohio rule which prohibits claims that coﬁld have been brought on direct appeal from being
raised in post-conviction petition, is an adequate and independent state ground upon which to deny
federal habeas review). And finally, Speed was represented by counsel on direct appeal, including
his direct appeal to Eighth District Court of Appeals and the Ohio Supreme Court, and he has never

asserted a claim for ineffective assistance of appellate counsel or identified any other cause and
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prejudice to excuse his default. Accordingly, Ground Two is procedurally defaulted and this Court
is barred from considering Ground Two on habeas under Maupin. See e.g. Conway v. Houk, No.
3:07-cv-345, 2011 WL 847017, at *1 (S.D. Ohio Mar. 8, 2011) (federal court barred by Maupin
from considering habeas claim as procedural defaulted where petitioner did not raise claim on
direct appeal and attempted to raise it in a post-conviction petition and the Ohio court of appeals
found the claim to be barred by res judicata, and petitioner’s procedural default could not be
excused).

To the extent that the Eighth District’s language could be construed as finding Speed’s
appeal barred by res judicata because it had already affirmed the sufficiency of Speed’s SVP
conviction (as the magistrate judge did), that res judicata determination is entitled to deference
under § 2254(d). See Everitt v. Warden, Chillicothe Corr. Inst., No. 1:06-cv-372, 2007 WL
3306580, at *5 (S.D. Ohio Nov. 6, 2007) (“*Adjudicated on the merits’ [and entitled to deference
under 28 U.S.C. § 2254(d)(1)] has a well-settled meaning: a decision finally resolving the parties’
claims, with res judicata effect, that is based on the substance of the claim advanced, rather than
on a procedural, or other, ground.””) (quoting Sellan v. Kuhlman, 261 F.3d 303 (2nd Cir. 2001)).
Thus, the Court must limit its review of the Eighth District’s res judicata determination as required
by § 2254(d). See Lewis v Jeffers, 497 U.S. 764, 780, 110 S. Ct. 3092, 111 L. Ed. 2d 606 (1990);
see also Estelle v. McGuire, 502 U.S. 62, 67-68, 112 S. Ct. 475, 116 L. Ed. 2d 385 (1991) (“We
have stated many times that federal habeas corpus relief does not lie for errors of state law. Today,
we reemphasize that it is not the province of a federal habeas court to reexamine state-court
determinations on state-law questions.”) (citations and quotation marks omitted). A federal habeas
court does not function as another state appellate court reviewing decisions on state law. 4llen v.

Morris, 845 F.2d 610, 614 (6th Cir. 1988) (citation omitted).
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The court of appeal’s application of Ohio’s res judicata doctrine is a matter of state law.
Except for repeating that there was insufficient evidence to convict him of the SVP specification,
thereby denying him due process, Speed does not explain why the Eighth District’s res judicata
decision is contrary to or an unreasonable application of federal law, or identify any deficiency in
that ruling that meet the criteria under 2254(d)(1) or (2), that would permit federal review of this
issue on habeas, and Ground Two is dismissed on this additional basis. See Barlqer v. Robinson,
No. 3:19-cv-067, 2019 WL 1672896, at *3 (S.D. Ohio Apr. 17, 2019), (*“[Petitioner] objects that
the Second District’s res judicata decision is ‘objectively unreasonable.’ . . . The objectively
unreasonable standard of review in 28 U.S.C. § 2254(d)(1) relates to United States Supreme Court
precedent. But [petitioner] cites no Supreme Court precedent that has been thus applied. . . . There
is no Supreme Court precedent known to the undersigned which limits state court reliance on state
res judicata law. Even if the Second District had been wrong about Ohio res judicata law . . . that
would be an error of state Jaw which cannot be reached in habeas corpus.”).’
. Conclusion
For the foregoing reasons, Speed’§ objections are overruled. The Court accepts and adopts

the portions of the magistrate judge’s report and recommendation to which Speed did not object

and accepts and adopts the magistrate judge’s recommendation that Speed’s petition be denied for

the reasons stated in the report and recommendation and for the additional reasons stated herein.

Speed’s petition is denied and dismissed.

5 Report and recommendation adopted, 2019 WL 4646060 (S.D. Ohio Sept. 24, 2019), reconsideration denied, 2020
WL 502619 (S.D. Ohio Jan. 31, 2020), and certificate of appealability denied, No. 19-4032, 2020 WL 8184915 (6th
Cir. Apr. 15, 2020), cert. denied, 141 S. Ct. 1240, 208 L. Ed. 2d 630 (2021).
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The Court certifies that an appeal from tﬁis decision could not be taken in good faith and
that there is no basis upon which to issue a certificate of appealability. 28 U.S.C. § 2253; Fed. R.
App. P. 22(b). This case is closed.

IT IS SO ORDERED.

Dated: September 28, 2021 'gu\' oL
HONORARLE SARA LIOI

UNITED STATES DISTRICT JUDGE

22



Case: 1:18-cv-01296-SL. Doc #: 20 Filed: 09/28/21 1 of 1. PagelD #: 1517

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
WILLIE SPEED, ) CASENO. 1:18-cv-1296
)
) .
PETITIONER, ) JUDGE SARA LIOI
) ,
Vs, ) JUDGMENT ENTRY
)
WARDEN DOUGLAS FENDER, )
)
, )
RESPONDENT. )

For the reasons stated in the contemporaneously filed Memorandum Opinion and Order,
petitioner Willie Speed’s petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 is
dismissed. .

Further for the reasons stated therein, the Court certifies that an appeal from this decision
could not be taken in good faith and that there is no basis upon which to issue a certificate of
appealability. 28 U.S.C. § 2253; Fed. R. App. P. 22(b).

This case is closed.

;N

IT IS SO ORDERED.

Dated: September 28, 2021 SL. ol
HONORABLE S£RA LIOIL
UNITED STATES DISTRICT JUDGE

EXHIBIT
1 . E
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

WILLIE SPEED, ' CASE NO. 1:18CV1296

Petitioner, JUDGE SARA LIOI

MAGISTRATE JUDGE
WILLIAM H. BAUGHMAN, JR.

V.

DOUGLAS FENDER, WARDEN,
REPORT AND RECOMMENDA-
TION RE PETITION UNDER 28
US.C. §2254 FOR WRIT OF
HABEAS CORPUS

Respondent.

e
.

Willie Speed filed a federal habeas petition to try to reverse decisions against him
made by Ohio state judges. He is not alone in this endeavor. Prisoners nationwide file tens
of thousands of habeas petitions each year. Hundreds in our district alone. That translates
into over one-tenth of the civil cases filed each year in federal court.! These numbers might
reasonably lead someone to conclude that the federal judiciary serves as a higher authority
to second-guess all the decisions state judges make in criminal cases. But that"s not the

law’s design.

I See, e.g., hitps://www.uscourts.gov/report-names/federal-judicial-caseload-statistics, last
accessed  7/12/2021;  https://www.uscourts.gov/statistics/table/c-" A ~=nt -ttt
caseload-statistics/2020/03/31, last accessed on 7/12/2021; https://w
/statistics/table/c-3/federal-judicial-caseload-statistics/2020/03/31,  las EXHIBIT
7/12/2021; https://www.ohnd.uscourts.gov/sites/ohnd/files/Annual-Ref F
accessed 7/12/2021.
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Federal and state judges alike have for good reason called the writ of habeas corpus
the great writ.? The writ of habeas corpus gives judges exceptional power to right wrongs
in criminal cases, even to the point of overriding verdicts in cases tried to state judges or
juries. We need limits on this exceptional power, however, because we don’t want cases
to go on forever,‘and we don’t want federal courts routinely overturning what state judges
have already decided after a lot of hard work on their part.

Out of practical necessity then, Congress has enacted laws to explain how and when
federal courts can grant the great writ. Tens of thousands of prisoners each year may seek
habeas relief in federal court to reverse decisions in their cases, but not every prisoner can
make the necessary showing to warrant the exercise of that kind of judicial power. As a
consequence, federal courts end up granting only a small fraction of prisoner petitions. Just
as the law intended.

Speed uses his 28 U.S.C. § 2254 petition to try to do three things. First, he wants to
vacate a trial judge’s decision from October 10, 2003, finding him guilty of one count of
attempted rape, two counts of rape, three counts of kidnapping, four counts of

impersonating a peace officer, and one count of possession of criminal tools.> The trial

2 See, e.g., Ex parte Watkins, 28 U.S. 193, 201 (1830) (opinion delivered by Marshall, CJ);
Boumediene v. Bush, 553 U.S. 723, 826 (2008) (Roberts, CJ, dissenting); Cullen v.
Pinholster, 563 U.S. 170, 210 (2011) (Sotomayor, J., dissenting); In re Campbell, 874 F .3d
454,463 (6th Cir. 2017} (per curiam); Bacall v. Stoddard, 716 F. App’x 502, 511 (6th Cir.
2017) (Daughtrey, J., concurring); State v. Keenan, 143 Ohio St. 3d 397, 38 N.E.3d §70.
872 (2015); Scott v. Houk, 127 Ohio St. 3d 317, 939 N.E.2d 835, 845-46 (2010) (Pfeifer,
J., dissenting).

3ECF #9-2, at 17.
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judge made her decision following a two-day trial to the bench.* The guilty verdicts
resulted in a sentence of nine years to life.’> Speed asks to be retried as a result of this
claim.b
Second, Speed wants to vacate a second decision the trial judge made on October
10, 20037 after a separate heariné8 by which she found Speed guilty of Ohio’s sexually
violent predator specification. Speed asks for immediate release as redress for this claim.’

Third, Speed wants to vacate a decision the trial judge made on November 15, 2004
by which Speed was resentenced.!® Speed’s overall sentence remained the same after
resentencing. Because he never directly appealed the resentencing order, Speed asks that
that order be reentered so that he can directly appeal it.!!

On June 6, 2018, I was assigned to this case by operation of our local rule!® for
purposes of referral, including this report and recommendation. 1 find that Speed has not
made the requisite showings to warrant federal habeas relief. Even if I excuse his

procedural missteps in Ohio courts, Speed still cannot show the cause and prejudice

necessary to warrant reversing the state court decisions he challenges. Accordingly,

4 ECF #9-3, at 220-21.
> ECF #9-2, at 19, 105.
¢ ECF #1-1, at 54.
TECF #9-2, at 18.

8 ECF #9-3, at 234.
?ECF #1-1, at 57.

"0 ECF #9-2, at 105.
WECF #1-1, at 59.

121 ocal Rule 3.1.
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for the reasons I explain more fully below, I recommend that Speed’s petition be

denied and his case be dismissed.

IL.

State Court Proceedings. Findings of fact and conclusions of lde that the state
judge issued at the end of 2015 provide an overview of the state court proceedings in
Speed’s case through that year.!> Some of those proceedings and others since 2015 warrant
further description for purposes of adjudicating Speed’s federal habeas petition.

On April 22, 2003, an Ohio grand jury indicted Speed on three counts of rape, three
counts of kidnapping, four counts of impersonating a police officer, one count of
aggravated robbery, one count of intimidation, and one count of possession of criminal
tools.!* The prosecution later amended one of the rape counts to attempted rape.'> At the
close of a trial to the bench in late August that year, the trial judge granted a directed verdict
of acquittal on the aggravated robbery count, found Speed not guilty on the intimidation
count, and found him guilty on the remaining counts.'® On October 2, 2003, the trial judge
sentenced Speed to nine years to life, and found that the prosecution had met its burden of
proving beyond a reasonable doubt Ohio’s sexually violent predator specification.!’

On September 30, 2004, the state court of appeals affirmed the convictions but

vacated his sentence and remanded for resentencing because the trial judge had sentenced

13 ECF #9-2, at 332-56.

4 1d at1-13.

B I1d at 14.

16 ECF #9-3, at 220-21; ECF #9-2, at 17.
'"ECF #9-3, at 234, 246-47; ECF #9-2, at 19.
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Speed on the four counts of impersonating an officer as if ail four were felonies.!® The
state conceded that two of them were misdemeanors.!® On November 15, 2004, the state
trial judge resentenced Speed, made the corrections as to the two misdemeanor counts, but
imposed the same overall sentence.?’ Although Speed never appealed the resentencing
order, the direct appeal of the origina.l order convicting and sentencing him was still not
definitively adjudicated at the time of his resentencing. Within two weeks after the
resentencing, Speed sought review in the Ohio Supreme Court of the order of September
30, 2004 by which the court of appeals had affirmed his convictions but remanded for
resentencing.?’ On March 2, 2005, the Ohio Supreme Court denied leave and dismissed
Speed’s appeal as not involving any substantial constitutional question.??

Speed wasted no time seeking other post-conviction relief from Ohio state courts.
By. mid-June 2604, h;: had already filed two separate petifions for post-conviction relief:

¢ Months before the court of appeals

one prepared by counsel® and one prepared pro se.
decided Speed’s direct appeal and before she resentenced Speed, the trial judge had

dismissed both post-conviction petitions.?> She later issued findings of fact and

conclusions of law on her decision.?® On August 25, 2003, the court of appeals reversed

18 State v. Speed, slip op. 2004-Ohio-5211, 2004 WL 2340183 (8th Dist. Sept. 30, 2004).
19 ECF #9-2, at 74, 96. '
20 1d. at 105.

2t 1d at 98.

2 4. at 100. State v. Speed, 105 Ohio St. 3d 1452, 823 N.E.2d 457 (Table) (2005).

B ECF #9-2, at 106.

24 1d at 122.

3 1d. at 181.

26 Id. at 185.
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on a 2-to-1 vote the trial judge’s decision on these post-conviction petitions, and remanded
for a hearing on the issue of meffective assistance of trial counsel.?’”  The state
unsuccessfully challenged this remand order.?®

The post-conviction hearing on remand before the trial judge was delayed a decade
tor various reasons but primarily because of a conflict Speed’s counsel had ihvolving
another case and one of Speed’s possible alibi witnesses, Darren Monroe. Speed’s counsel
also represented Monroe in an unrelated ﬁomicide case. Speed’s counsel withdrew from
Speed’s case, and the trial coﬁrt appointed Speed new counsel, who then asked for a stay
of the proceedings until Monroe’s case was completed.?? The trial court then allowed
Speed to amend his petition for post-conviction relief,3° and eventually commenced the
hearing on June 3, 2015 with Speed now with two attorneys by his side after his original
la\yyer had cleared the conflict and reentered the case.’! Speed’s amended petition raised
essentially the same grounds he now raises in the petition before me for fede-ral habeas
relief.

Following the hearing,** the trial judge denied Speed’s petition for post-conviction

relief. On December 7, 2015, she issued findings of fact and conclusions of law in

27 Id. at 246. State v. Speed, slip op. 2005-Ohio-4423, 2005 WL 2046417 (8th Dist. Aug.
25, 2005).

** ECF #9-2, at 260-62. State v. Speed, 108 Ohio St. 3d 1416, 841 N.E.2d 320 (2006).

29 ECF #9-2, at 334-35.

30 14 at 291,

3114 at 794-98.

32 ECF #9-5, #9-6.
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conjunction with her ruling.>* Speed appealed this ruling pro se to the court of appeals,**
which dismissed his appeal for failure to file a timely, conforming brief.>> The court of
appeals denied Speed’s request-for reconsideration,*® and on May 31, 2017, the Ohio
Supreme Court declined to accept jurisdiction.’’

Speed attempted other avenues for his claims. On September 3, 2015, Speed’s
lawyer filed a motion for leave to file a delayed appeai, making the same arguments Speed
raises in Ground Two and Ground Three in his federal habeas petition.*® The court of
appeals denied his motion.’® On December 7, 2016, Speed’s lawyer filed a motion for
relief from the December 7, 2015 judgment, making the same arguments Speed raises in
Ground Three of his federal habeas petition.*® Both the tria'l court’ and the court of
appeals* rejected Speed’s arguments. One month after Speed filed hi‘s federal habeas
petition, the Ohio Supreme Court also rejected this last attempt by him to seek post-

conviction relief in Ohio state courts.*

Federal Court Proceedings. On June 5, 2018, Speed filed in this Court a pro se

33 ECF #9-2, at 332.

3 Id. at 356.

35 Id. at 503.

36 Id. at 573.

S71d at 611. State v. Speed, 149 Ohio St. 3d 1418, 75 N.E. 3d 236 (Table) (2017).
33 ECF #9-2, at 264-77.

¥ Id. at 285.

Y Id at 613.

4 1d. at 634.

2 Id at 701. State v. Speed, slip op. 2018-Ohio-277, 2018 WL 565697 (8th Dist. Jan 25,
2018).

B ECF #9-2, at 792. State v. Speed, 153 Ohio St. 3d 1432, 101 N.E.3d 464 (2018).
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petition under 28 U.S.C. § 2254 for a writ of habeas corpus.** He bases his petition on

three grounds

Ground One: “Petitioner was deprived of his constitutional right to
effective assistance of counsel at trial under the Sixth and Fourteenth
Amendments.”®

Speed’s supporting facts for Ground One focus on the failure of his trial counsel,
Myron Watson, to put a person named Yolanda Humphrey-Monroe (Darren Monroe’s wife)
on the stand as an alibi witness. In addition, Speed disagrees with the trial strategy his attorney
used that led him to call no defense witnesses at trial. He also disagrees with the decision of
his trial counsel not to interview or call Darren Monroe as a defense witness.*6

Ground Two: “Petitioners [sic] conviction of the sexually violent
predator specification is not supported by sufficient evidence and,
therefore, violates the Due Process Clause of the Fourteenth
Amendment.”*

Although Speed characterizes Ground Two as an evidentiary deficiency, he supports
this claim by repeating a post-conviction legal argument his attorneys made on his behalf in
the state courts. His legal position is that Ohio law at the time of his sentencing did not permit
the underlying crime on which he had just been convicted to be used as a predicate offense to
support a finding of guilt on Ohio’s sexually violent predator specification.*

Ground Three: “Petitioners [sic] rights under the Sixth and Fourteenth
Amendments were violated by virtue of counsels [sic] failure to notify

him of his right to appeal after resentencing, resulting in the denial of
the opportunity to appeal an adverse sentence.”"

4 ECF #1.

“>ECF #1, at 5; ECF #1-1, at 41.
“$ECF #1-1, at 41-54.

“TECF #1, at 6; ECF #1-1, at 55.
“® ECF #1-1, at 55-57.

“ ECF #1, at 8; ECF #1-1, at 57.
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Speed supports Ground Three by asserting that his Jawyer at the resentencing on
November 15, 2004, assistant public defender John Martin, failed to file a direct appeal of
that resentencing order or to advise Spe—ed of his right to appeal.’® Speed alleges®! that
Martin asserted his own ineffectiveness a decade later at the hearing the trial court held on
June 3, 2015%2 and June 17, 2015 to consider Speed’s petition for post-conviction relief,**
his amended petition for post-conviction relief,*” and his pro se petition to vacate or set
aside the judgment of conviction‘or sentence.®® At the 2015 hearing, Martin did refer to
his possible past ineffective assistance, but premised his comments on the applicability to
Speed’s case of an opinion the Ohio Supreme Court issued two weeks after the trial judge
had resentenced Speed.>’ The state argued in response that the legal premise of Martin’s

argument was wrong, because the new Ohio Supreme Court opinion would not have

applied to Speed’s case.’® The trial judge ultimately agreed with the state on this point.>®

III.
Proper Respondent for Petition. Before I begin my analysis of Speed’s petition, I

address one procedural issue regarding the respondent Speed names in his petition, Warden

S0ECF #1-1, at 57-59.
SUId at 59.

S2 ECF #9-5.

3 ECF #9-6.

4 ECF #9-2, at 106.

3 1d. at 291.

6 1d at 122.

STECF #9-6, at 20.

8 1d at 23.

39 ECF #9-2, at 349-54.
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Brigham Sloan.%® According to the website of the Ohio Department of Rehabilitation and

Correction, the current warden of .the Lake Erie Correctional Institution is Douglas

Fender.5!

Sectidﬁ 2243 of the United States Code, Title 28 proviaes that “[tjhe writ, or order
to show cause shall be directed to the person having custody of the person detained.” It
further requires that “[t]he person to whom the writ or order is directed shall make a return
certifying the true cause of the detention.” This statute is needed for habeas relief to work.
The respondent must be the person with the- ability to produce the petitioner before the

Court. %2

The federal habeas statute straightforwardly provides that the
proper respondent to a habeas petition is “the person who has custody
over [the petitioner].” 28 U.S.C. § 2242; see also § 2243 (“The writ,
or order to show cause shall be directed to the person having custody
of the person detained™). The consistent use of the definite article in
reference to the custodian indicates that there is generally only one
proper respondent to a given prisoner’s habeas petition. This custo-
dian, moreover, is “the person” with the ability to produce the
prisoner’s body before the habeas court. /bid. We summed up the
plain language of the habeas statute over 100 years ago in this way:
“[T]hese provisions contemplate a proceeding against some person
who has the immediate custody of the party detained, with the power
to produce the body of such party before the court or judge, that he
may be liberated if no sufficient reason is shown to the contrary.”%

O ECF #1, at 1.

61 See https /fwww.drc.ohio.gov/laect, last accessed on 7/19/21.

82 See, e.g., Cedeno v. Gray, No. 1:17CV949, 2018 WL 10150931, at *1 (N.D. Ohio Mar.
27.2018), report and recommendation adopted, No. 1:17CV949, 2019 WL 6841797 (N.D.
Ohto Dec. 16, 2019), appeal dismissed, No. 20-3098, 2020 WL 1951668 (6th Cir. Mar. 12,
2020).

83 Rumsfeld v. Padilla, 542 U.S. 426, 434-35 (2004) (quoting Wales v. Whitney, 114 U.S.
564, 574 (1885) (emphasis added) and citing Braden v. 30th Jud. Cir. Ct. of Kentucky, 410
U.S. 484, 494-95 (1973)).

10
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Fed. R. Civ. P. 25 authorizes the remedy to rectify party alignment. The rule allows
the substitution of parties under various circumstances, such as when an interest is
transfepred or when a public officer who is a pax:ty in arr official capacity dies, resigns, or
otherwise ceases to-hold office. Because I have no reason to question the accuracy of the

ODRC’s website, substitution of the proper respondent is appropriate. Warden Fender is,

therefore, the proper respondent in this case.

. IV.

Federal Habeas Requirements Under 28 U.S.C. §2254(d). In .adjudicating
Speed’s petition for habeas relief, I must follow 28 U.S.C. § 2254, which, as part of the
Antiterrorism and Effective Death Penalty Act of 1996, prohibits the issuance of a writ of
habeas corpus unless certain requirements are met. Section (d) of that statute provides the

key roadmap:

(d) An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.®

Moreover, “a determination of a factual issue made by a State court shall be

presumed to be correct.”® Speed has “the burden of rebutting the presumption of

6428 U.S.C. § 2254(d).
6528 U.S.C. § 2254(e)(1).

11
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correctness by clear and convincing evidence.”%

In addition to these statutory standards, the state has raised a number of procedural
requirements that it believes bar Speed’s claims. I discuss these below. In geﬁeral, a state
prisoner must exhaust all possible state remedies or ha.ve no remaining state remedies
before a federal court will review a petition for a writ of habeas corpus.®’ The exhaustion
requirement is satisfied “once the federal claim has been fairly presented to the state
courts.”® To exhaust a claim, a petitioner must present it “to the state courts under the
same theory in which it is later presented in federal ;:om:’t.”69 General allegations of the
denial of rights to a “fair trial” and “due process” do not “fairly present” claims that specific
constitutional rights were violated.”

Ground One. Speed complained directly to the trial judge at the close of his trial
about what he believed to be the ineffectiveness of his attorney. He didn’t mince words?
even though his attorney was with him.”" But merely complaining about your lawyer’s
performance 1sn’t enough to establish ineffective assistance of counsel and thus a violation
of the Sixth Amendment.

After trial, he raised his ineffective assistance claim in several ways. The state

correctly notes that Speed raised but one aspect of Ground One on direct appeal, namely,

66 Id

6728 U.S.C. § 2254(b) and (c). See also Baldwin v. Reese, 541 U.S. 27,29 (2004).

68 Eranklin v. Rose, 811 F.2d 322, 325 (6th Cir. 1987).

8 Wong v. Money, 142 F.3d 313, 322 (6th Cir. 1998). See also McMeans v. Brigano, 228
F.3d 674, 681 (6th Cir. 2000).

0 McMeans, 228 F.3d at 681 (citing Petrucelli v. Coombe, 735 F.2d 684, 68889 (2d Cir.
1984)).

" See, e.g., ECF #9-3, at 243-45.

12
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the ineffecfive assistance of his trial counsel during the hearing to determine whether there
was evidence té sustain a finding that Speed is a sexually violent predator under Ohio law.”
But Speed undeniably shored up this argument througt; his post-conviction petition that
raised only one count for relief, but it is virtually identical to Ground One of his federal
habeas petition.”” He also assertéd ineffective assistance of trial counsel in his pro se
petition to vacate or set aside the trial court’s judgment of conviction and sentence.” In
addition, as I already noted, Speed’s amended petition for post-conviction reliéf Mirrors
the three grounds he raises in his federal habeas petition, including Ground Qne.” The
state does not argue otherwise.

Moreover, no one disputes that the state trial court held an extensive hearing ove;:
the course of two days that included the issue of whether Speed’s trial counsel was
ineffective. Both sides submitted briefs prior to the hearing, both sides presented witnesses
during the hearing, and both sides submitted proposed findings of fact and conclusions of
law after the hearing. In short, the issue of ineffective assistance of counsel was plainly
before the trial court.

By arguing from the start in its return of writ the merits of Ground One, the state

_appears to agree that Speed has not defaulted on this particular claim. The state argues

default in the alternative,’” but its position on default for Ground One is not persuasive in

"2ECF #9, at 32. See also ECF #9-2, at 33.
3 ECF #9-2, at 110.

"Id at127.

5 Id at 291.

S ECF #9, at 29.

T Id at 32.

13
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light of the procedural history I outlined above as to Speed’s claim of ineffective assistance

of counsel. On this point, for example, the state contends that Speed’s amended post-

conviction petition filed on September 15, 2014 ‘“raised a semblance of the instant

ineffective assistance of trial -c.:ounsel claim.””® As1 already noted, both the state trial court

and the state court of appeals dealt with that “semblance,” which turns out to be virtually
identical to Ground One Speed raises here.

No one denies that Speed was unsuccessful in filing a conforming brief in the court
of appeals, which meant neither the state court of appeals n(;r the Ohio Supreme had an
opportunity to review the state trial judge’s second set of findings of fact and conclusions
of law on Speed’s ineffective assist.:ance claim. But even if this should be cast as a
procedural default, and thus a failure of presentment at least through Ohio’s appellate
courts, Speed’s ineffective assistance claim still seems ripe for review here.

If a habeas corpus petitioner is barred from presenting one or more
claims to the state courts because of procedural default, he has waived
those claims for purposes of federal habeas corpus review unless he
can demonstrate cause for the procedural default and actual prejudice
resulting from the alleged constitutional error.””
“To establish cause a petitioner must present a substantial reason to excuse his

procedural default:”®° This substantial reason requires the petitioner to show that “some

objective factor external to the defense impeded counsel’s efforts to comply with the

8 Id. at 33.
" Rustv. Zent, 17 F.3d 155, 160 (6th Cir. 1994).
80 14 at 161.
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State’s procedural 1"ule:.”81 Speed contends he was unable to file a conforming brief in a
timely manner because he was never served a copy of the court order requiring him to do
0.3 The state does not challenge this point. —

Speed is also prejudiced by any alleged constitutional error related to his ineffective
assistance claim if proven true. “[T]he prejudice component of the cause and prejﬁdice test
is not satisfied if there is strong evidence of a petitioner’s guilt and a lack of evidence to
support his claim.”®® The evidence was mixed as to Speed’s guilt,** and Speed presented

considerable evidence at his post-conviction hearing in support of his claim of ineffective

assistance of trial counsel.®> Again, the state does not challenge this point.

P The more significant roadblock for Speed on Ground One is federal law and the

absence of any constitutional violation—in other words, the merits of his claim under
Ground One. His petition discusses how he disagreed with his lawyer, and- further
describes the selection of witnesses, alibi defenses, and trial strategies his lawyer did or did
not implement. Beyond disagreements vx:ith his trial lawyer and the fact that he lost his

case, Speed never explains how he was deprived of his Sixth Amendment or Fourteenth

Amendment rights.

3. Murray v. Carrier, 477 U.S. 478, 488 (1986) (citing as examples a showing that the
factual or legal basis for a claim was not reasonably available to counsel or that some
interference by officials made compliance impracticable).

S2ECF #1-1, at 32.

83 Rust, 17 F.3d at 16162 (citing United States v. Frady, 456 U.S. 152, 172 (1982)). See
also Maupin v. Smith, 785 F.2d 135, 139 (6th Cir. 1986) (providing summary guidelines
for defining the required showing of prejudice).

84 See, e.g., ECF #9-2, at 83-87 (discussion of the evidence in the case by the court of
appeals).

8 See, e.g., ECF #9-5 and #9-6.
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To establish ineffective assistance of counsel, Speed “must show that counsel’s
performance was deficient. This requires showing that counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.”%_ Speed must then “show that the deficient performance prejudiced the
defense. This requires showing that counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable.”®” This two-step showing, therefore,
requires Speed to show that his trial lawyer’s representation of him “fell below an objective
standard of reasonableness.”® Then to show prejudice, Speed rm.15t show “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient
to undermine confidence in the outcome.”%’

A key additional restriction applies. Section 2254(d) makes clear that Speed’s
application for a writ of habeas corpus cannot be granted unless the adjudication of his
claims in Ohio’s state courts “resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the Supreme
Court of the United States,” or “resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State court proceeding.”

The Supreme Court has given us some guidance on this statute. “A state-court

decision will certainly be contrary to our clearly established precedent if the state court

8 Strickland v. Washington, 466 U.S. 668, 687 (1984).

87 Id

88 Strickland, 466 U.S. at 688.

8 Strickland, 466 U.S. at 694. See also Williams v. Taylor, 529 U.S. 362, 390-91 (2000).

16




Case: 1:18-cv-01296-SL Doc #: 16 Filed: 07/20/21 17 of 47. PagelD #; 1445

applies a rule that contradicts the governing law set forth in our cases.”™ In another
example it gave, the Court explained that “[a] state-court decision will also be contrary to
this Court’s clearly established precedent if the state court confronts a sét of facts that are
materially indistinguishable from-a decision of this Court and nevertheless arrives at a
resul% different from our precedent.”' On the other hand, “a run-of-the-mill state-court
decision applying the correct legal rule from our cases to the facts of a prisoner’s case
would not fit comfortably within § 2254(d)(1)’s ‘contrary to’ clause.” In addition,
“clearly established federal law” for purposes of § 2254(d)(1) includes only the holdings,
as opposed to the dicta, of the Supreme Court’s decisions.*?

The Supreme Court has also held that the requirement of an “unreasonable
application” is separate and distinct from the statute’s other requirements. “Under
§ 2254(d)(1)’s ‘unreasonable application’ clause . . ., a federal habeas court may not issue
the writ simply because that court concludes in its independent judgment that the relevant
state-court decision applied clearly established federal law erroneously or incorrectly.
Rather, that application must also be unreasonable.”®* The “unreasonable application of”

the Supreme Court’s holdings must not be merely wrong, and clear error will not suffice.”

The state court’s application must be “objectively unreasonable.”® To obtain federal

N Williams, 529 U.S. at 405.

oV Williams, 529 U.S. at 406.

92 Id

93 White v. Woodall, 572 U.S. 415,419 (2014); Howes v. Fields, 565 U.S. 499, 505 (2012);
Williams, 529 U.S. at 412.

M Williams, 529 U.S. at 411.

9 White, 572 U.S. at 419; Lockyer v. Andrade, 538 U.S. 63, 75-76 (2003).

% Wiggins v. Smith, 539 U.S. 510, 520-21 (2003).

17
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habeas corpus relief, a state prisoner “must show that the state court’s ruling on the claim
being presented in federal court was so lacking in justification that there was an error well
understood and comprehended in existing law beyond any possibility for fairminded
disagreement.””’

Given these requirements, it is not surprising the Supreme Court has held that 28
U.S.C. § 2254(d)(1) “places a new constraint on the power of a federal habeas court to
grant a state prisoner’s application for a writ of habeas corpus with respect to claims
adjudicated or; the merits in state court.””® Nor is it surprising tﬁat these standards are
“difficult to meet.”” And, of course, as plaintiff and petitioner in this case, Speed carries
the burden of proof to make these showings:100

I, too, must abide by these statutory limitations. “Under § 2254(d), a habeas court
must determine what arguments or theories supported or, . . . could have supported, the
state court’s decision; and then it must ask whether it is possible fairminded jurists could
disagree that those arguments or theories are inconsistent with the holding in a prior
decision of this Court.”'®! Moreover, “review under § 2254(d)(1) is limited to the record
that was before the state court that adjudicated the claim on the merits.”%2 And “even a

strong case for relief does not mean the state court’s contrary conclusion was

9 Harrington v. Richter, 562 U.S. 86, 103 (201 1).

% Williams, 529 U S. at 412.

% Harrington, 562 U.S. at 102.

190 Woodford v. Visciotti, 537 U.S. 19, 25 (2002) (per curiam).
Y Harrington, 562 U.S. at 102.

192 Pinholster, supra, 563 U.S. at 181.

18
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unreasonable.”% T also must abidé by a “highly deferential standard for evaluating state-
court rulings, which demands that state-court decisions be given the benefit of the
doubt.”1%4 ‘

So, what must Speed show before this Court can grant his habeas application as to
Ground One' under the statute? He has several options. The state court arrived at a
conclusion opposite to that reac;hed by the Supreme Court on a question of law; or the state
court decided a case differently than the Supreme Court has on a set of materially
indistinguishable facts; or the state court identified the correct governing legal principle
from the Supreme Court’s decisions but unreasonably applied that principle to the facts of
Speed’s case;'% or the state court’s decision was based on an unreasonable determination
of the facts in light of the evidence presented in the'stafe court proceeding.

It bears repeating: the petition’s deficiency as to Ground One is that Speed has not
demonstrated that his trial attorney’s performance was unconstitutionally deficient. Nor
has he ever demonstrated that there is a reasonable probability that the result of his trial
would have been different had he received what he believes to be proper representation.

The trial judge twice rejected Speed’s ineffective assistance arguments.'% In both

instances, Speed had counsel at his side. In the second instance when Speed had two

lawyers by his side,!? the trial judge held a separate post-conviction hearing on this

13 Harrington, 562 U.S. at 102 (citing Lockver, 538 U.S. at 75).

1% Woodford, 537 U.S. at 24 (citation and internal quotation marks omitted).
105 See Williams, 529 U.S. 412-13.

19 ECF #9-2, at 181, 188-89, 349.

W7 ECF #9-5, at 3.

19
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question where Speed had years to prepare. He presented two witnesses on his behalf (his
two apparent alibi witnesses), and the state presented one (Speed’s trial lawyer). After
hearing testimony, reviewing exhibits, reviewing the petition and the amended petition for
post-conviction relief, and allowing the parties to submit proposed findings of fact and
conclusions of law, the trial judge concluded that Speed had failed to show that his trial
lawyer’s ﬁerformance was deficient and that any such deficiency prejudiced his defense.
She found that the testimony of the first alibi witness was not reliable, and that the second
alibt witness had onIy-limited knowledge that was cumulative to that of the first alibi and
known by trial counsel to be mistaken or false.!® In short, the trial judge applied the
Strickland standard to the facts the parties presen-ted to her, and she reasonably found that
trial counsel’s strategy was sound, that trial couﬁsel’s performance did not fall below an
objective standard of reasonableness, énd that Speed’s defense did not suffer from
ineffective assistance of counsel due to the decisions trial counsel had made. “A state
court’s determination that a claim lacks merit precludes federal habeas relief so long as
‘fairminded jurists could disagree’ on the correctness of the state court’s decision.”!??

After reviewing the record including the transcripts of the post-conviction heari_ng
that dealt with Ground One of Speed’s petition, I find no basis for calling into question, let

alone reversing, the decision of the trial court judge on Ground One. The trial judge’s

findings of fact and conclusions of law are lengthy and well-thought out, incorporate the

108 ECF #9-2, at 349.
19 Harrington, 362 U.S. at 101 (quoting Yarborough v. Alvarado, 541 U.S. 652, 664
(2004)).

20
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facts as presented at the hearing, set forth' the applicable Supreme Court law governing
ineffective assistance of counsel, and reasonably apply the facts as presented to her to the
law. For these reasons, [ recommend that Speed’s petition for post-conviction relief base-:d
on Ground One be denied.

Ground Two.- Since the trial judge first sentenced him on October 10, 2003, Speed
has been trying to find different ways to challenge his conviction on the sexually violent
predator specification under Ohio law.}*® It is not so much the law itself that Speed seeks
to challenge, but rather the consequences of the law. Finding Speed guilty of the SVP
specification under Ohio law required the trial judge to impose an indefinite sentence wifh

a minimum term fixed by the court to life imprisonment for his rape convictions. The

statute requires the so-called “life tail” sentencing enhancement once the defendant has

been found guilty of the SVP specification.!!! It is the life tail that Speed is really.—~

challenging.

But Speed has another legal hurdle to confront: the federal law governing habeas
relief. The law governing 28 U.S.C. § 2254 applies equally to Speed’s claims under
Ground Two as it does to his claims under Ground One and Ground Three. He still must
show that the adjudication of his claim in Ohio courts “resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States.”!!? Alternatively, Speed must show

U0 ECF #9-2, at 18. See generally Ohio Rev. Code Ann. § 2971.01(H)(1)-(2) (West).
I See, e.g., Ohio Rev. Code Ann. § 2971.03 (West).
1298 J.S.C. § 2254(d)(1).
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that the Ohio court decision he challenges “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State court

: »113
proceeding.”*?

The state argues that Speed defaulted on Ground Two for failure of presentment. It

hard to reconcile with what is undisputed and what the state itself mentions in a footnote,

namely, that the Ohio court of appeals affirmed Speed’s convictions, including his

15

conviction on the SVP specification. As the trial judge recognized in 2015, “On

September 30, 2004, the Eighth District Court of Appeals affirmed Speed’s convictions,

|
argues that Speed never raised Ground Two on direct appeal.!'* This position, though, is
|
|
including the finding that he was a sexually violent predator, which Speed, through counsel

3551stant public defender John Martin, challenged on direct appeal. The Eighth District

A
¥

fi’f'gf éwed R.C. 2971.01(H)(1) and (2) and found the Court properly con51dered the instant

Nfﬁj\} Jp{rape charge and conviction, the victim’s trial testimony, Speed’s prior history of
i AR
N

)ng al g convictions for violent sex offenses, the Court Psychiatric Evaluation, and Speed’s medium
n fi’/

/ /;? to high risk to commit a sexually oriented offense in the future in convicting Speed of the

Two years later when Speed’s lawyer sought relief from the trial judge under Ohio

specification.”!!¢
~ Civ. R. 60(B)'7 and was denied that relief, the Ohio court of appeals was similarly clear.
|

1328 1J.S.C. § 2254(d)(2).
114 ECF #9, at 36.

1S ECF #9, at 36, n.14.

116 ECF #9-2, 332-33.

N7 14, at 613.
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o 7

“Speed claim’s [sic] that he was improperly convicted of the sexually violent predator

specification. However that conviction has already been affirmed by this court.”!!8

The state is correct to di;tinguis-h the claim Speed raised on direct appeal from
Ground Two.!"? In the first instance, Speed claimed ineffective assistance of counsel with
respect to the hearing on whether there was sufficient evidence to sustain a sexually violent
predator finding.'*® Here in Ground Two, Speed claims his conviction on the SVP
specification is not supported by sufficient evidence and, therefére, violates .the Due
Process Clause of the Fourteenth Amendment. But at least in the eyes of the Ohio courts,
Speed did present the issue of whether he was i)roperly convicted of the SVP specification,
and Speed lost that issue on all three levels of Ohio’s court system.

Like Ground One, it is again on the merits where Speed’s claim based on Ground
Two runs into trouble. Other than his statement that somehow the SVP conviction violates
the Due Process Clause of the Fourteenth Amendment, Speed never explains how this
conviction or the manner by which the trial court reached it is contrary to, or involved an
unreasonable application of, clearly established federal law as determined by the Supreme
Court. He also never explains how the SVP qonviction was based on an unreasonable
determination of the facts considering the evidence presented to the trial court on the SVP

specification. In fact, the state court of appeals reviewed the trial court’s finding on

sufficiency, which is the very issue Ground Two raises.!?! It overruled Speed’s assignment

18 1d at 706.
19 14 at 37.
120 14 at 33.
121 Id at 95.
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Vj?{ ferror on this point after reviewing the evidence and determining that the trial judge had

decided the issues according to Ohio law.}? )

That in the end is Speed’s insurmountable problem here. He ‘is challenging
decisions by Ohio judges who interpreted Ohio law and then applied it, but Speed is doing
so by referring solely to Ohio law (except 'for his passing reference to the Due Process
Clause).!® In other words, Speeds disagfees\with the way Ohio judges interpret and apply
Ohio law, but that falls far short of what 28 U.S.C. § 2254 requires. Moreover, nothing
done by the trial judge in convictin-g Speed of the SVP specification was unfair or
unreasonable—or in any way. could be interpreted as a violation of Speed’s due process
rights. She held a hearing on the specification, heard a broad range 0% .evidence, considered
it, heard arguments from counsel, and then made her finding based on proof beyond a
reasonable doubt.'?* T must defer to the state court’s interpretations of state laws unless
that decision is contrary to or an objectively unreasonable application of clearly

established precedent of the Supreme Court.'?*> Nothing in the state SVP proceeding was

out of line to raise constitutional due process concerns, and Speed’s briefing suggests

~. nothing to contradict this conclusion. There was sufficient evidence for the trial judge

to convict Speed of the sexually violent predator specification.

122 14 at 96.

123 ECF #1-1, 55-57; ECF #13, at 7.

124 ECF #9-3, at 234; ECF #9-2, at 18.

12528 U.S.C. § 2254(d)(1). See, e.g., Harrington, 562 U.S. at 99-100; Brown v. Payrton,
544 U.S. 133, 140 (2005); Bell v. Cone, 535 U.S. 685, 693-94 (2002); Williams, 529 U S.
at 379; Bradshaw v. Richev, 546 U.S. 74, 76 (2005).

24
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Through his federal habeas petition, Speed is trying to do what the Supreme Court
has admonished should not be done. “[F]ederal habeas corpus relief does not lie for errors
of state law.”1?¢ Tt is the standards of 28"U.S.C. § 2254 that I must follow in determining
whether Speed’s petition for federal habeas relief should be granted. Speed fails to meet
those standards on Ground Two. For these reasons, I recommend that Speefi’s petition for
post-conviction relief based on Ground Two be denied.

Ground Three. Speed uses Ground Three as another way to challenge the life tail
the trial judge included in calculating Speed’s sentence according to Ohio taw. Speed
claims his lawyer at his resentencing on November 15, 2004, assistant public defender John
Martin, did not notify him after the resentencing of the right to appeal. To this claim, Speed.
adds the clause: “resulting in the denial of the opportunity to appeal an adverse
sentence.”!?’

First off, this statement is incorrect. To correct it, we would need to add the word
“again” after the word “appeal.” Speed’s direct appeal of his original sentence was not yet
final at the time of the resentencing. And the new sentence was no more adverse to Speed
than the original sentence. In fact, although the state judge resentenced Speed to the same
period of imprisonment (nine years to life), she actually reduced his sentence on two

misdemeanor convictions as the court of appeals had ordered in its remand order.'?®

126 Lewis v. Jeffers, 497 U.S. 764, 780 (1990) (citing Pulley v. Harris, 465 U.S. 37, 41
(1984); Rose v. Hodges, 423 U.S. 19, 21-22 (1975) (per curiam)). See also Richmond v.
Lewis, 506 U.S. 40, 51 (1992).

127 ECF #1-1, at 57.

128 ECF #9-4, at 13.
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Speed’s lawyer even mentioned to the trial judge at the resentencing that he was in the
process of preparing the direct appeal of the original adverse sentence to the Ohio Supreme
Court to challenge the ruling by the court of appeals.!* He in fact made that filing two
weeks after the resentencing hearing.'3® Accordingly, to be clear, Speed had an opportunity
to appeal his adverse sentence. He just didn’t have a second opportunity to do so, but the
law does not require that.

Speed is using Ground Three for a different purpose. He is using this claim to
reassert a novel legal theory his lawyers unsucéessfuﬂy presented in post-conviction filings
to Ohio courts a decade after the resentencing hearing. A short historical review on Ohio
law is needed to understand this legal theory.

On December 8, 2004, less than a month after Speed’s resentencing (which,
remember, included imposition of the life tail) and a week after Speed’s lawyer appealed
the original sentence to the Ohio Supreme Court, that Court decided a case captioned State
v. Smith."*! In its 4-3-opinion in Smith, the Ohio Supreme Court rectified a conflict in the
state appellate courts by ruling that the felony offense on which the defendant is being
sentenced cannot be used to support an SVP specification alleged in the same indictment.!3?
This clarification was short-lived, however. Four months later, the Ohio Legislature
amended Ohio Rev. Code § 2971.01(H)(1) “to clarify that the Sexually Violent Predator

Sentencing Law does not require that an offender have a prior conviction of a sexually

12 ECF #9-4, at 8.

BOECF #9-2, at 98.

Bt State v. Smith, 104 Ohio St. 3d 106, 818 N.E.2d 283 (2004).
132 Sinith, 818 N.E.2d at 287-88.
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violent offense in order to be sentenced under that Law.”13 The new law became effective
April 29, 2005—about two months after the Ohio Supreme Court denied Speed leave to
appeal his original conviction and sentencing ord-er.

In state post-conviction filings made in 2014 and in 2016, Speed’s lawyers argued
that, had they filed a direct appeal on Speed’s resentencing order of November 15, 2004,
they would have been able to argue Smith’s abplicability to Speed’s case—and thus open
the door for a potential ruling that would have relieved the trial judge of the obligation to
impose a mandatory life tail on Speed’s sentence.'3* They again made this argument at the
post-conviction hearing conducted on June 3, 2015 and June 17, 2015.135 Also based on
this legal theory, Speed’s lawyer filed a motion for a delayed appeal in 2015 to challenge
the November 15, 2004 resentencing order.'*® The state court of appeals: denied this
motion.’37 Speed sought no further review of this denial. -

Speed is now trying through federal habeas law to resurrect this novel legal theory
by recasting it as an ineffective assistance of appellate counsel argument. This argument
founders on procedurat flaws. Its merits also rest on dubious legal assumptions.

In Rust v. Zent, the Sixth Circuit applied Ohio law to explain how a prisoner can

bring a claim of ineffective assistance of appellate counsel in Ohio courts.

1332004 Ohio Laws File 163 (Am. Sub. H.B. 473). The law was passed on December 15,
2004, approved on January 28, 2005, and became effective April 29, 2005. This
amendment was part of a larger bill captioned “Sex Offender Registration and Notification
Law—~General Amendments.” See also ECF #9-2, at 351.

134 See ECF #9-2, at 297, 615.

135 ECF #9-6, at 16-23.

136 ECF #9-2, at 264-77.

157 Id at 285.

27
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[Cllaims of ineffective assistance of appellate counsel may be raised

in an application for reconsideration in the court of appeals or in a

direct appeal to the Ohio Supreme Court; and, where time periods for

reconsideration in the court of appeals and direct appeal to the Ohio

Supreme Court have expired, a delayed claim of ineffective assistance

of appellate counsel must first be brought in an application for delayed

reconsideration in the court of appeals where the alleged error took

place, and, if delayed reconsideration is denied, the defendant must

file a delayed appeal in the Ohio Supreme Court. '3

Speed never took these steps, except to file a motion for a delayed appeal that was

denied and never taken further. Also as the state points out, Speed never sought to raise
the ineffective assistance of appellate counsel through a motion filed under Ohio Civ. R.
26(B).13° Under the doctrine of res judicata, Speed’s default on his Ground Three claim
meant he was barred from presenting this particular claim under Ohio’s post-conviction
relief statute.'*? This failure of presentment in the state courts means his Ground Three
claim is procedurally barred from being heard in this federal habeas proceeding.!®!
Although he does not mention it, Speed cannot salvage his claims in Ground Three by
arguing stay and abeyance, since the Supreme Court of Ohio does not allow delayed
142

appeals on applications for reopening.

Speed still has the possibility of demonstrating cause for the procedural default and

138 Rust, 17 F.3d at 160.

139 ECF #9, at 46.

140 Ohio Rev. Code Ann. § 2953.21 (West). State v. Perry, 10 Ohio St. 2d 175, 180, 226
N.E.2d 104 (1967). See also Coleman v. Mitchell, 268 F.3d 417, 427 (6th Cir. 2001);
Maupin v. Smith, 785 F.2d 135, 138 (6th Cir. 1986).

¥ See, e.g., Leroy v. Marshall, 757 F.2d 94, 99 (6th Cir. 1985).

142 See Ohio S. Ct. Prac. R. 7.01(A)(4)(c) (“[t]he provision for delayed appeal does not
apply to appeals involving postconviction relief or appeals brought pursuant to App. R.
26(B)™).
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143

actual prejudice resulting from the alleged constitutional error.’* But showing cause

requires Speed to “present a substantial reason to excuse his procedural default.”** This
substantial reason requires him to show that “some objec;ive factor external to the defense
impeded counsel’s efforts to comply with the State’s procedural rule.”'* Speed fails to
point to any factor that fits this standard other than alleging the failure of his lawyer to
inform him about hisl right to file a direct appeal of the resentencing order. This is
insufficient. ;‘Though ineffective assistance of counsel may constitute cause, . . . ‘the mere
fact fhat counsel failed to recognize the factual or legal basis for a claim, or failed to raise
the claim despite recognizing it, does not constitute cause for a procedurgl default.” 146
Furthermore, “[t]o constitute cause, that ineffectiveness must itself amount to a
violation of the Sixth Amendment, and therefore must be both exhausted and not
procedurally defaulted.”!*” Speed’s claim of ineffective assistance of appellate counsel
fails on all these fronts, as noted above. On this point, Speed never explains why his
lawyers waited a decade to claim ineft‘eétive assistance of appellate counsel as to Speed’s

resentencing. As I noted previously, in 2009 Speed’s lawyer needed to withdraw due to a

conflict created through his representation of one of the persons Speed had identified as an

.alibi witness. Nevertheless, the trial judge made sure Speed did not go unrepresented. The

143 Rust, 17 F.3d at 160.

144 1d. at 161.

"5 Murrav, 477 U.S. at 488 (citing as examples a showing that the factual or legal basis for
a claim was not reasonably available to counsel or that some interference by officials made
compliance impracticable).

146 Rust, 17 F.3d at 161 (quoting Murray, 477 U.S. at 486-87).

Y7 Burroughs v. Makowski, 411 F.3d 663, 668 (6th Cir. 2005).
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trial judge appointed Speed new counsel the day his previous counsel sought to

withdraw.148 She also continued the hearing on Speed’s post-conviction petition until
Speed’s previous counsel cleared the conflict. She also allowed Sp-eéd to be represented
by two lawyers once his pre.\}ious counsel cleared the conflict and rejoined the defense
team.

Like the cause compbnent, Speed also fails the prejudice component as io Ground
Three. -As I noted previously, “the prejudice component of the cause and prejudice test is

———

not satisfied if there is strong evidence of a petitioner’s gullt and a lack of evidence to

support his claim.”!*

_’___f.....

My observation regarding the evidence of guilt as to Ground Two

is of course the same for Ground Three. The evidence of Speed’s guilt was mixed.
Speed’s greater challenge when trying to demonstrate prejudice to avoid defaulting

on Ground Three is the evidence he has supporting this ground. The state is not challenging

Speed’s claim that his lawyer did not advise him of his right to file a direct appeal of the
resentencing order. The state is not challenging Speed’s claim that this failure would
violate his constitutional right under the Sixth and Fourteenth Amendments, which afford

the defendant the right to appellate counsel on direct appeal.!*

Out of context, this error would appear to be of the sort that has a substantial and

148 ECF #9-2, at 798. |
149 Rust, 17 F.3d at 16162 (citing Frady, 456 U.S. at 172). See also Maupm v. Smith, |
supra, 785 F.2d at 139 (providing summary guidelines for deﬁmng the required showing |
of prejudice).

10 See Ayers v. Hudson, 623 F.3d 301, 308-309 (6th Cir. 2010) (quoting Montejo v.

Louisiana, 356 U.S. 778, 786 (2009), and Mickens v. Taylor, 535 U.S. 162, 166 (2002));

Nichols v. United States, 563 F.3d 240, 248 (6th Cir. 2009) (citing Halbert v. Mzchzgan

545 U.S. 603, 610 (20053)).
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injurious effect onlépeed’s constitutional rights. This type of unconstitutional prejudice
and harm is what federal habeas relief is designed to address.!>! But federal habeas law
requires more analysis. -

Generally speaking, federal habeas relief is not designed to give a petiticner redress
for harmless error.!> Even when seeking federal habeas review of constitutional claims,
the petitioner must show “actual prejudice.”’>* Should I be in grave doubt—in virtual
6 ‘ﬁ/i—ﬁas?—; as to the harmlessness of an error that affects substantial rights, I should grant
relief.!* This showing of prejudice is much like the second prong of the Strickland test
for showing ineffective assistance of counsel. And after all, Ground Three of Speed’s
petition is really an offshoot of Ground One, both claiming ineffective assistance of
counsel. %V,y} 4 ,L/}’}/ i ):{7)//’!5\:7";:'7/\,}

The Supreme Court, however, requires a slightly different analysis when a petitioner
claims prejudice caused by the lawyer’s failure to file a notice of appeal. “[Wlhen
counsel’s constitutionally deficient performance deprives a defendant of an appeal that he
otherwise would have taken, the defendant has made out a successful ineffective assistance
»155

of counsel claim entitling him to an appeal.

As with all Strickland analyses, I must first determine whether the performance of

Bl See, e.g., Brecht v. Abrahamson. 507 U.S. 619, 627 (1993); Kotteakos v. United States,
328 U.S. 750, 776 (1946).

15228 U.S.C. § 2111.

153 Brecht, 507 U.S. at 637. See also Doan v. Carter, 548 F.3d 449, 459 (6th Cir. 2008);
Stewart v. Erwin, 503 F.3d 488, 501 n.5 (6th Cir. 2007).

B4 O Neil v. McAninch, 513 U.S. 432, 435, 445 (1993). See also Stewart, 503 F.3d at 501—
02.

155 Roe v. Flores-Ortega, 528 U.S. 470, 484 (2000).

31



- Case: 1:18-cv-01296-SL. Doc #: 16 Filed: 07/20/21 32 of 47. PagelD #: 1460
Speed’s lawyer was constitutionally deficient. If I answer this first inquiry in the
affirmative, I then move on to the second determination regarding prejudice to Speed.
Typical of Strickland analyses, whether Speed has made the requisite showing “will turn
on the facts of a particular case.”!%
Speed states the following in his petition:
Here, not only was counsel [assistant public defender John Martin]
aware that Petitioner wanted to challenge the sentence (he and
Petitioner discussed the sentence on numerous occasions, and
Petitioner expressed his discontentment with the sentence and counsel

expressed the same), but it is logical that any rational defendant would
want to appeal a life sentence [sic] Flores-Ortega. supra {sic]'*’

Speed then mentions that his lawyer admitted at the 2015 post-conviction hearing
before the trial judge his own ineffectiveness for having failed to file an appeal or advise
Speed of his appellate rights after the resentencing in November 2004.13% His lawyer said
the following at the 20 15 post-conviction hearing with regard to his own ineffectiveness:

At the time of this re-sentencing, nobody was appointed — I had
represented him up to then and still had the petition for post-
conviction relief. I was not appointed to take a new appeal from this
sentencing. Nobody was. The journal entry reflects that there was no
appointment of new counsel.

And if an attorney had been — if an appeal had been taken, we had

~until December -15th to note that appeal, this case [State v. Smith]

would have been controlling and Willie would have gotten that life
tail removed in the subsequent appeal.!%?

Speed’s lawyer then adds the following:

156 Flores-Ortega, 528 U.S. at 485 (citing Strickland, 466 U.S. at 695-96).
STECF #1-1, at 58. '
B8 Id. at 59.

159 ECF #9-6, at 18.
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If Gover [State v. Gover, 71 Ohio St. 3d 577, 645 N.E.2d 1246
(1993)] doesn’t apply to this situation, then the alternative, to be quite
candid about it, would be that I was ineffective, because I was an
attorney and I could have jumped in and filed an appeal by December
15th and should have done so because of this intervening Ohio
Supreme Court decision [State v. Smith]. And I’m not going to be
disingenuous and sit here and argue to you my own ineffectiveness: 16

Gover is an Ohio Supreme Court case from 1995 that defense counsel also argued
was applicable. The opinion in Gover sets forth the procedure to follow under Ohio law
when the trial court gives the defendant notice of appellate rights but appointed counsel
never receives the appointment notice. That case is easily distinguishable from the facts in
Speed’s case, and is inapposite for federal habeas purposes.

These portions of the record provide us with important information if we assume
them to be true and accurate. Speed and his lawyer were dissatisfied with the sentence.
Spéed acknowledges that he consulted with his lawyer “on ﬁumerous occasions” about the
sentence. Speed never asserts that he asked his lawyer to file a notice of appeal, and neither
he nor his lawyer says anything about whether the topic of an appeal of the resentencing
was even discussed explicitly. We don’t know how quickly these discussions occurred
after the resentencing. And we don’t know whether the discussions were about the
sentence Speed received at the resentencing hearing in November 2004 or the one he
received at the original sentencing hearing in October 2003. Recall that the overall

sentences were the same. This picture is also confused by the fact that at the time of the

resentencing in November 2004, Speed’s direct appeal of his original sentence was still

1
Mo s it

160 /4. at 20, Thi urferce whas VACHTE /4’1

A ipie remmdec for

33 ) .
Ve %—sz/mv// )



Case: 1:18-cv-01296-SL Doc #: 16 Filed: 07/20/21 34 of 47. PagelD #: 1462
ongoing. Two weeks after the resentencing hearing, Speed’s lawyer filed his notice of
appeal in the Ohio Supreme Court'®! seeking to challenge the opinion of the Ohio court of
appeals'®? that affirmed Speed’s convictions but vacated the sentence and remanded for
resentencing on the two misdemeanor counts."

In considering the statements in the record from Speed in his petition and from
Speed’s lawyer at the post-conviction hearing, I find that Speed and his lawyer consulted
with one another about the sentence Speed received on November 15, 2004. I also find
that Speed did not specifically instruct his lawyer to file or not to file a notice -of appeal of
the November 15, 2004 resentencing order.

These findings take me to the next step in the analysis. “In those cases where the
defendant neither instructs counsel to file an appeal nor asks that an appeal not be taken,
we believe the question whether counsel has performed deficiently by not filing a notice of
appeal is best answered by first asking a separate, but antecedent, question: whether
counsel in fact consulted with the defendant about an appeal.”!®® For this analysis,
“consult” means “advising the defendant about the advantages and disadvantages of taking
an appeal, and making a reasonable effort to discover the defendant’s wishes.”164

The Constitution imposes one general requirement on lawyers in the performance

of their duties: they must make objectively reasonable choices.!®® Accordingly, rather than

161 ECF #9-2, at 98.

162 14 at 74.

163 Flores-Ortega, 528 U.S. at 478.

164 1d

165 Id. at 479 (citing Strickland, 466 U.S. at 688).
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follow a bright-line test, I must continue the analysis under the following test: “counsel has
a constitutionally imposed duty to consult with the defendant about an appeal when there
is a reason to think either (1) that a rational defendant would want to appeal (for example,

because there are nonfrivolous grounds for appeal), or (2) that this particular defendant

reasonably demonstrated to counsel that he was interested in appealing. In making this
determination, courts must take into account all the information counsel knew or should
have known.”166

In its holding, the Su'preme Court cited Strickland for its focus on the totality of the
circumstances. “Only by considering all relevant factors in a given case can a court
properly determine whether a rational defendant would have desired an appeal or that the
particular defendant sufficiently demonstrated to counsel an interest in an appeal.”!6’

I find that the performance of Speed’s lawyer on the issue of filing a notice of appeal
of the resentencing order was not constitutionally deficient. Ibase my finding on a number
of undisputed facts in the record.

First off and perhaps most importantly, there were no nonfrivolous grounds on
which to base an appeal of the resentencing order. The opinion from the court of appeals- |
vacating Speed’s original sentence and remanding for resentencing is clear on its very first
page: “CONVICTIONS AFFIRMED; SENTENCE VACATED; REMANDED FOR

RESENTENCING.”'® Those convictions included the conviction on proof beyond a

168 Flores-Ortega, 528 U.S. at 480 (citing Strickland, 466 U.S. at 690). See also Smith v.
State of Ohio Dep 't of Rehab. & Corr., 463 F.3d 426, 434 (6th Cir. 2006).

157 Flores-Ortega, 528 U.S. at 480.

168 ECF #9-2, at 74 (emphasis in original).
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reasonable doubt finding Speed guilty of the sexually violent predator specification. That
was unequivocally clear in the order from the court of appeals opinion, from the body of
the opinion itself,'%° and from Speed’s notice of appeal from the trial court’s “judgment of
conviction entered on 10th day of October, 2(').03,”170 which included the SVP
conviction.!”!

Both Speed and his lawyer heard all of this repeated at the resentencing hearing
from the trial judge herself. “It’s the Court’s understaﬁding after reading the decision, as
a result of that, that Counts 8 and 9 were, in fact, misdemeanors of the 1st degree réther
than felonies of the 4th degree. So, Court’s {sic] understanding that the mandate from the
Court of Appeals references only those two counts.”!”? The prosecutor shared this view.
“Having read the opinion, it is my thought process that you are to sentence the Defendant
again on Counts 8 and 9, only.”!"

The trial judge acknowledged that “[d]efense counsel thinks, I believe,
otherwise.”'™ Speed’s lawyer unsuccessfully argued that the remand mandate was for
sentencing de novo on alf counts.'” But even Speed’s lawyer acknowledged that the “life
tail would still come into play because of the sexual violent predator spec.”!7® In other

words, he knew that the court of appeals had affirmed all of the convictions, including the

169 1d. at 96.

70 74 at 20.

M 1d at 24-25.

12 ECF #9-4, at 3-4.
113 14 at 4.

74 g

5 14 at 5.

76 1d at 8.

36



Case: 1:18-cv-01296-SL Doc #: 16 Filed: 07/20/21 37 of 47. PagelD #: 1465
conviction on the SVP specification. He also was aware that Speed’s direct appeal from
the original sentence was not yet final. “I’ll be taking direct appeal to the Ohio Supreme

Court of our having lost in the 8th District Court of Appeals. That’s going to be filed this
week. 177

The trial judge then proceeded to impose the same sentence as before except on the
two misdemeanor counts 8 and 9 for impersonating an officer. For each of these counts,
she sentenced Speed to six months to run concurrent with one another and concurrent with
the other counts.!” A moment earlier, she noted that she had previously found Speed to
be a sexual predator in the instant case.'”

If we could transport ourselves back to that courtroom on November 15,2004 right‘
after the resentencing, it would be unreasonable to think that there was any talk at all about
an appeal of the sentence the trial judge had just handed down. After all, both Speed-and
his lawyer knew that the trial judge a moment ago had technically given Speed a better
sentence on the two misdemeanor counts, and left the rest of the sentence the same. They
knew the court of appeals had affirmed all of Speed’s convictions. And they knew that
they still had a chance with the direct appeal on the original sentence and the convictions,
because that direct appeal was still alive and going shortly to the Ohio Supreme Court. It

would be unreasonable for them to think they had any nonfrivolous ground on which to

appeal a sentence better than the one they already had on appeal.

77 1d. at 8.
178 1d at 13.
1 14 at 12.
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There is another important point to keep in mind. Speed’s lawyer acknowledged at
the resentencing that the life tail was still in place and would remain so. The life tail was
a mandatory sentencing enhancement attached to Speed’s SVP conviction. Speed and his
.‘ lawyer had to know that there was nothing they could do about that at the resentencing,

because the court of appeals had affirmed Speed’s SVP conviction. Their only hope in
getting the life tail reversed rested on getting the SVP conviction reversed. And the only
court that was able to do that in November 2004 was the Ohio Supreme Court where
Speed’s direct appeal was goiﬁg next. No new appeal on the new sentence could do that
because Speed’s SVP conviction was not at issue at the resentencing hearing. -

Might Speed have reasonably demonstrated to his léwyer after the resentencing
hearing that he was interested in appealing the new sentence? No, because he presumably
was listening to what the trial judge, the prosecutor, and his lawyer were saying at that
resentencing hearing. He knew that the only thing happening at that hearing was
imposition of a lighter sentence on the two misdemeanor counts. The rest would remain
unchanged. And that rest had already been reviewed by the court of appeals and was on
its way to the Ohio Supreme Court. In short, Speed would have had to know when he
heard the discussion in the courtroom that he already had an appeal going. There was no
reason to think Speed would be interested in having a éecond one where the only thing he
could raise was the imposition of a new sentence on two misdemeanors that didn’t matter
to him in terms of how much time he would end up spending in prison. He had no reason
to ask his lawyer to file a new appeal when he knew it wouldn’t matter anyway, and the

one that did matter wasn’t over yet.
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There is no reason to doubt Speed when- .he states in his petition that he had
expressed his discontentment with his sentence and that his lawyer expressed the same. It
is also logical to think that any rational defendant would want to appeal a life sentence.
That appeal—the one that challenged Speed’s SVP conviction and the resuliing life tail—
was still pending at the time ~of his resentencing hearing. Filing a new appeal on the new
sentencing order wouldn’t have changed a thing, since the SVP conviction and
consequently the life tail were not.at issue at the resentencing hearing. Those were about
to come before the Ohio Supreme Court. That’s what would have mattered most to Speed.

Let’s move up the timeline to Decerﬁber 8, 2004 That’s the day the Ohio Supreme
Court issued its opinion in State v. Smith. Let’s assume Speed’s lawyer should ﬁave known
about the holding in Smith as to how it could possibly affect his client’s conviction under
Ohio Rev. Code § 2971.01(H) and the resulting mandatory life tail Speed had received
because of his SVP conviction. Let’s further assume that Speed’s lawyer took a day to
learn about the opinion after it was issued and a day to read and review it and to formulate
his novel legal theory to benefit his client. Ohio App. R. 4(A) gives a defendant 30 days
to appeal an order that is final upon its entry. The resentencing order was entered on
November 19, 2004.'8 That means Speed’s lawyer still had about a week to file a notice
of appeal on the resentencing order.

Does my finding—the performance of Speed’s lawyer on the issue of filing a notice

of appeal of the resentencing order was not constitutionally deficient—change under this

180 ECF #9-2, at 104.
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scenario? No, my finding remains the same even after the Smith opinion. Here’s why.

Smith’s holding is crystal clear on one critical point. It did ﬁot change or eliminate
the mandatory life tail sentencing enhancement for certain felonies. It merely clarified the
deﬁnit'i'on of “sexually violent predator” under Ohio Rev. Code § 2671.01(H)(1). In
December 2004, Ohio Rev. Code § 2971.01(H)(1) defined a “sexually violent predator” to
mean “a person who has been convicted of or pleaded guilty to committing, on or after
January 1, 1997, a sexually violent offense and is likely to engage in the future in one or
more sexually violent offenses.” Smiz‘h- held that the conviction of the underlying sexually
violent offense could not be the conviction required to support the sexually violent predator
specification alleged in the same indictmez_}t.

Speed had two prior convictions for sexually violent offenses, but both pre-dated
1997. Nevertheless, prior to Smith, both the trial court and the court of appeals read Ohio
Rev. Code § 2971.01(H)(1) to allow Speed’s rape convictions from 2003 to fulfill that
statutory requirement in the definition of “sexually violent predator”—even though the
rape charges and the SVP specification were alleged in the same indictment.

Let’s return to December 2004. After having read the opinion in Smith, Speed’s
lawyer still would have no reason to think that Speed would want to appeal the resentencing
order or that there was a nonfrivolous ground to appeal it. The resentencing order didn’t

/ﬂ/i,%%auch the SVP conviction (or any other conviction for that matter),. and the trial judge said
J %‘% as much during the resentencing hearing. Smith might have affected the legal basis for
4 V%/ 4&’?\{ Elmmg whether a defendant is a sexually violent predator, but it didn’t change the

7 W \Jﬁ/fyi}nandatory life tail enhancement once the defendant is found guilty of the SVP

,;_,\K{?
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specification. Speed and his lawyer knew in December 2064 that the court of appeals had
affirmed all of Speed’s convictions, and the resentencing hearing didn’t affect them a bit.
The only forum that mattered at that point was the forum that might be able to address
Speed’s SVP conviction. That forum was the Ohio Supremte Court. Thatis precisely where
Speed’s direct appeal on his SVP coélviction was at the time that Court issued its opinion
in Smith.

Speed’s lawyers directly appealgd both his sentence and convictions. The court of
appeals vacated the sentence and affirmed the convictions. From that point forward, his
lawyers chose to focus on challenging the life tail as part of Speed’s sentence instez;d of
challenging the root cause of that mandatory sentencing enhancement—Speed’s SVP
conviction.

The Ohio Supreme Court’s opinion in Smith possibly provided additional support
to challenge whether Speed’s SVP conviction met the requirements of Ohio Rev. Code
§ 2971.01(H)(1) as a matter of Ohio law. Speed’s lawyer explained in a state court filing
made over a decade after the resentencing order that he could not have raised issues
regarding the resentencing order in Speed’s direct appeal to the Ohio Supreme Court
because “those issues had to first be presented to the Eighth District on direct appeal before
they could be taken to the Ohio Supreme Court.”!¥! That direct appeal to the Ohio Supreme
Court, however, did raise the issue of Speed’s SVP conviction, which Speed also had

previously presented to the court of appeals.

181 ECF #9-2, at 617.
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My finding that the performance of Speed’s lawyer on the issue of filing a notice of
appeal of the resentencing order was not constitutionally deficient obviates the need to

18 Nevertheless, I address the prejudice prong

consider the prejudice prong of this ana_fysis.
for the sake of bompleteness.

Assuming Speed’s lawyer engaged in constitutionally deficient conduct in not
discussing with him an appeal of the resentencing order, my analysis must move to another
standard laid out by the Supreme Court. “[T]o show prejudice in these circumstances, a
defendant must demonstrate that there is a ree;sonable probability that, but for counsel’s
deficient failure to consult with him about an appeal, he would have timely appealed.”!8¥
A presumption of prejudice arises, however, if counsel’s alleged deﬁcient‘performance
arguably deprived the defendant of a notice of appeal.'®* For this presumption to apply,
the defendant must demonstrate that counsel’s deficient performance “actually cause[d]
the forfeiture of the defendant’s appeal.”'®> To make the “but for” showing, “evidence that
there were nonfrivolous grounds for appeall or that the defendant in question promptly
expressed a desire to appeal will often be highly relevant in making this determination.”186

The Sixth Circuit has articulated a rebuttable presumption in assessing whether the

defendant “promptly expressed a desire to appeal”: “if the period of time between when

the defendant learned of the decision and when he or she attempted to appeal the decision

182 See Shelton v. United States, 378 F. App’x 536, 539 (6th Cir. 2010) (citing Regalado v.
United States, 334 F.3d 520, 526 (6th Cir. 2003)).

183 Flores-Ortega, 528 U.S. at 484.

184 Id. at 483.

185 Jd. at 484. See also Smith, 463 F.3d at 435.

18 Flores-Ortega, 528 U.S. at 483,
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is gr.eater than the period allotted by state law for the time filing of an appeal ... the
defendant fails to demonstrate that he or she ‘would have timely appealed’ the decision but
for the counsel’s deficient failure to notify the det:endant of the decision.”'®’

Under these standards, Speed can show no prejudice even if we assume his lawyer
provided constitutionally deficient representation by not informing him of a possible appeal
of the resentencing order. First, no nonfrivolous grounds for appeal exist with regard to
the resentencing order, as I discussed above. Even were I to expand the record before me
by conducting an evidentiary hearing, '3% nothing changes this fact.

Second, the record provides no suggestion that Speed ever tried to file a notice of
appeal of the resentencing order or expressed a desire to do so. The lawyer who took over
for Martin when he had a conflict filed a notice of appeal on the resentencing order on
September 2, 2015 along with a motion for leave to file a delayed appeal.’® She never
explained in her motion why there was a delay of over a decade in filing that motion, but
merely stated that Speed’s was “an extraordinary situation that justifies a delayed appeal
even though more than ten years has passed.”!*® In the end, I find that Speed fails to'meet
both prongs of the test the Supreme Court has laid out for establishing ineffective assistance
of appellate counsel.

Postscript. Despite the failure to meet the cause and prejudice test, the claims in

Ground Three can still be salvaged through the test’s one exception: “the circumstance in

187 Smith, 463 F.3d at 435.
8 ECF #13, at 1.

18 ECF #9-2, at 264.

90 1d at 273.
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which the habeas petitioner can demonstrate a sufficient probability that our failure to
review his federal claim will result in a fundamental miscarriage of justice.”"! For Speed,
that miscarriage of justice is, of course, the fact that he continues to believe his sentence
should not include the life tail.

Speed’s Iéwyers attempted to obtain sentencing relief for Speed for over a decade
in Ohio courts. Their efforts were primarily focused on trying to overturn the life tail of
Speed’s sentence. They were unsuccessful in the end. They might well considgr the result
of their unsuccessful efforts a miscarriage of justice. Ohio courts, however, have made a
distinctionr between void and voidable sentences.'®” In doing so, they included in the
voidable category cases that involve sentencing errors resulting in the imposition of a
sentence that exceeds Ohio’s statutory limitations.'®® This includes cases involving
mandatory sentencing enhancements like life tails. This means that some defendants in
Ohio cases will never be able to obtain state court relief to correct sentencing errors.

Ohio courts have recognized that their jurisprudence in this area “can be unjust,”!%*
and possibly Iéad to a defendant spending “unwarranted time incarcerated or under state
supervision”'® Yet those same courts have decided that cases like Smith, which may

provide some defendants with a possible window to seek relief from mandatory sentencing

¥l Edwards v. Carpenter, 529 U.S. 446, 451 (2000) (citing Coleman v. Thompson, 501
U.S. 722, 750 (1991)). See also Benton v. Brewer, 942 F.3d 305, 307 (6th Cir. 2019)
(identifying this exception as a showing of actual innocence and citing Sawyer v. Whitley,
505 U.S. 333, 338-39 (1992)).

192 See, e.g., State v. Henderson, 161 Ohio St. 3d 283, 162 N.E.3d 776 (2020).

193 State v. Stansell, slip op., 2021-Ohio-2036, 2021 WL 2473818, at *3 (8th Dist. 2021).

194 Id

195 Henderson, 162 N.E.3d at 792 (O’Connor, C.J., concurring in judgment only).
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T
enhancements, should not apply retroactively ”®~—even though an opposite holding would

expand that window considerably.

A defendant like Speed who believes his case falls within that category of voidable
sensences but still cannot find a way to correct the perceived sentencing error in Ohio courts

f V/MV"’@ iil gravitate to federal habeas courts in an attempt to obtain sentencing relief elsewhere.
v

,ﬁ - #But I am not in a position fo judge whether the sentence Speed received, including the life
/ﬂ(,;g Ot 111 2 pO SpPC <

e

g* ‘o tail, is falr or is compliance with Ohio_law. I am also not in a position to_speculate why
4

Speed s lawyers never brought the Smith opinion to_the attention of the Ohio Supreme

conviction, was pendmg ’fhere from later November 2004 through early March 2005 197 " Or

O v .....-. e st B o e etma et

why Speed’ lawyers never filed a mouon to amend his memorandum in support_of

e

TR T e e b e T - A

e,

_}UI‘ISdlCthH on his dlrect appeal to the Oth Supreme Court to hlghhght the eonﬂlct the

s e FUPRR e

et A
IR——,

Smith 02111101’1 had poss1bly created with the rulings below.in. Speed’s £aSCenm..

o My role is to adjudge Speed’s federal habeas petition against the backdrop of federal
habeas law. When Speed attempts to seek sentencing relief under federal habeas law, he
must meet the standards of that law. He has not done so on Ground Three. For these

reasons, [ recommend that Speed’s petition for post-conviction relief based on Ground

Three be denied.

1% See, e.g., State v. Stansell, 2014-Ohio-1633, 10 N.E.3d 795, 798 (2014).
17 See Ohio S. Ct. Prac. R. 7.04(B) (allowing the filing of a citation to new relevant
authority after the filing of the jurisdictional memorandum).
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V.

Speed disagrees with the way Ohio courts have interpreted the law that governs his
criminal case. The motivation underlying his disagreement is strong. He believes the trial
Jjudge made the wrong decision to convict him of 11 crimes and then compounded the error _
by including in Speed’slsentence a life tail. Federal habeas corpus law, though, is not an

avenue to contest what a prisoner might view as violations of state law. “Section 2254(d)

reflects the view that habeas corpus is a ‘guard against extreme malfunctions in the.state--

e e i e e et ot AT

—

criminal justice systems,’ not a substitute for ordinary error correction through appeal.”!%
r"“"_"___'.—‘*”—‘—.-— ' .
To be a successful federal habeas petitioner, therefore, Speed must show that his petition
meets the requirements of 28 U.S.C. § 2254. He has failed to do that.

Accordingly, I recommend that the named respondent be replaced by the name of
the current warden of the Lake Erie Correctional Institution, Warden Douglas Fender. I

further recommend that Speed’s petition under 28 U.S.C. § 2254 for a writ of habeas corpus

be denied in its entirety and his case be dismissed.

Dated: July 20, 2021 s/ William H. Baughman, Jr.
United States Magistrate Judge

198 Harrington, 562 U.S. at 102-03 (quoting Jackson v. Virginia, 443 U.S. 307. 332 n.5
(1979) (Stevens, J., concurring in judgment)). See also Polliniv. Robey, 981 F.3d 486, 493
(6th Cir. 2020).
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Objections
Any objections to this Report and Recommendation must be filed with the Clerk of
Court within 14 days of service of this notice. F ailure to file timely objections within the

specified time shall constitute a waiver of subsequent review, absent a showing of good

cause for such failure.*

" See Local Rule 72.3(b); United States v. Walters, 638 F.2d 947 (6th Cir. 1981); Thomas
v. Arn, 474 U.S. 140 (1985).
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