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PER CURIAM:

Blake Sandlain, a federal prisoner, appeals the district court’s order accepting the
magistrate judge’s recommendation and denying relief on Sandlain’s 28 U.S.C. § 2241
petition in which he sought to challenge his convictions and sentence by way of the savings
clause in 28 U.S.C. § 2255. He also appeals from the district court’s denial of his motion
for reconsideration. Pursuant to § 2255(e), a prisoner may challenge his convictions and
sentence in a traditional writ of habeas corpus under § 2241 ifa § 2255 motion would be
inadequate or ineffective to test the legality of his detention. Here, the district court
correctly determined that Sandlain may not challenge the validity of his convictions and
sentence through a § 2241 petition, as the conduct for which he was convicted remains
criminal, In re Jones, 226 F.3d 328, 333-34 (4th Cir. 2000), and he failed to identify a
retroactive change in the substantive law affecting his sentence, United States v. Wheeler,
886 F.3d 415, 429 (4th Cir. 2018). Accordingly, we affirm for the reasons stated by the
district court. .Sandlain v. Maruka, No. 1:20-cv-00358 (S.D.W. Va. Jan. 25, 2022 &
Feb. 14, 2022). We dispense with oral argument because the facts and legal contentions

are adequately presented in the materials before this court and argument would not aid the

decisional process.

AFFIRMED
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT BLUEFIELD
BLAKE SANDLAIN,
Petitioner,

v. CIVIL ACTION NO. 1:20-00358

WARDEN C. MARUKA,
FCI McDhowell

Respondent.

MEMORANDUM OPINION AND ORDER

Pending before the court is petitioner’s motion for
reconsideration_of the court’s memorandum opinion and order and
judgment order of January 25, 2022 (ECF Nos. 40-41), dismissing.
his § 2241 petition for lack of jurisdiction. (ECF No. 43.)

For the reasons discussed below, the court will deny the motion.

Concerning the propriety of granting a motion to alter or
amend a judgment under Rule 59(e), the United States Court of
Appeals for the Fourth Circuit has stated that “a district court
has the discretion to grant a Rule 59(e) motion only in very
narrow circumstances: ‘(1) to accommodate an intervening change
in controlling law; (2) to account for new evidence not

available at trial; or (3) to correct a clear error of law or to

prevent manifest injustice.’” Hill v. Braxton, 277 F.3d 701,

708 (4th Cir. 2002) (quoting Collison v. Int’l Chemical Workers

Union, 34 F.3d 233, 236 (4th Cir.1994)); see also United States
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ex rel. Becker v. Westinghouse Savannah River Co., 305 F.3d 284,

290 (4th Cir. 2002).

The circumstances under which this type of motion may be
granted are so limited that “[c]ommentators observe ‘because of
the narrow purposes for which they are intended, Rule 58 (e)

motions typically are denied.’” Woodrum v. Thomas Mem’1l. Hosp.

Found., Inc., 186 F.R.D. 350, 351 (S.D.W. Va. 1999) (citation

omitted) .

Rule 59(e) motions may not be used, however, to raise
arguments which could have been raised prior to the
issuance of the judgment, nor may they be used to
argue a case under a novel legal theory that the party
had the ability to address in the first instance.

Pac. Ins. Co. v. Am. Nat. Fire Ins., 148 F.3d 396, 403 (4th Cir.
1998). “[Mlere disagreement” with a court’s legal analysis

“does not support a Rule 59(e) motion.” Hutchinson v. Staton,

994 F.2d 1076, 1082 (4th Cir. 1993).

Petitioner’s motion does not fall within the limited
circumstances under which a Rule 59(e) motion may be granted as
enunciated by the Fourth Circuit. Petitioner has identified no
new law or new evidence bearing on his case; nor has he
identified a clear error of law. Instead, petitioner argues
that binding Fourth Circuitbcase law, which requires the
dismissal of his petition for lack of jurisdiction, is
unconstitutional. Even if this were an appropriate basis for

reconsideration, the court would reject petitioner’s arguments.
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For the foregoing reasons, petitioner’s motion (ECF No. 43)

is DENIED. The Clerk is directed to send a copy of this

Memorandum Opinion and Order to counsel of record and any

unrepresented parties.

IT IS SO ORDERED this 14th day of February, 2022.

David A. Faber
Senior United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BLUEFIELD DIVISION
BLAKE SANDLAIN,
Petitioner,
V. | ' Case No. 1:20-¢cv-00358
WARDEN C. MARUKA,
FCI McDowell
Respondent.

PROPOSED FINDINGS AND RECOMMENDATIONS

Pending before the Court is Petitioner Blake Sandlain’s Petition for a Writ of
Habeas Corpus pursuanf to 28 U.S.C. § 2241, as well as his motion to expedite. (ECF Nos.
2, 35). Respondent has filed a response to the petition requesting that it be dismissed, or
alternatively, construed as a motion under 28 U.S.C. § 2255 and transferred to another
court. (ECF No. 19). This case is assigned to the Honorable David A. Faber, United States
District Judge, and was referred to the undersigned United States Magistrate Judge by
Standing Order for submission of proposed findings of fact and recommendations for
disposition pursuant to 28 U.S.C. § 636(b)(1)(B). For the reasons that follow, the
undersigned respectfullyrRECOMMENDS that the Petition for a Writ of Habeas Corpus
pursuant to 28 U.S.C. § 2241 be DENIED, that Respondent’s request for dismissal be
GRANTED, and that this action be DISMISSED, with préjudice, and removed from the

docket of the Court. Sandlain’s motion to expedite, (ECF No. 35), is DENIED as moot.
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1. Factual and Procedural History

Blake Sandlain is an incarcerated person currently housed at FCI McDowell in
Welch, West Virginia. A search of the Inmate Locator on the Federal Bureau of Prisons
website reflects that Sandlain’s projected release date is June 6, 2027.

A.  Proceedings in the Sentencing Court

On January 8, 2015, Sandlain pled guilty in the Uhited States District Court for the
Eastern District of Michigan (“the Séntencing Court”) to one count of illegal firearm
possession and one drug-trafficking offense. United States v. Sandlain, Case No. 2:14-cr-
20283 (E.D. Mich. May 21, 2015), ECF No. 44. He was sentenced to 120 and 180 months
respectively for the charges, to be served concurrently, followed by a term of supervised
release. Id. at ECF No. 52. On August 7, 2015, Sandlain filed a motion in the Sentencing
Court to vacate his sentence under 28 U.S.C. § 2255. Id. at ECF No. 55. On August 26,
2015, the Sentencing Court denied the motion, but then on August 28, the same court
issued an order withdrawing the denial and ordering the government to respond. Id. at
ECF Nos. 58, 59. After the government responded in opposition to the motion, but before
Sandlain was able to reply, the Sentencing Court again denied the § 2255 motion. Id. ECF
Nos. 72, 73. Sandlain appealed this decision to the United States Court of Appeals for the
Sixth Circuit (“Sixth Circuit”), which affirmed the Sentencing Court’s decision. Sandlain’s
petition for a writ of certiorari to the Supreme Court of the United States was denied. Id.
at ECF Nos. 76, 84, 85.

After obtaining permission from the Sixth Circuit, Sandlain filed a second § 2255
motion in the Sentencing Court on December 1, 2016. Id. at ECF No. 87. On May 12, 2017,
that motion was denied. Id. at ECF Nos. 108, 109. Sandlain did not appeal the denial of

his second § 2255 motion; however, the challenges to his conviction and sentence did not
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end there. In addition to the two motions to vacate, Sandlain filed several Rule 60(b)
motions, as well as a motion for a writ of audita querela in the Sentencing Court.
Sandlain, Case No. 2:14-cr-20283, ECF Nos. 103, 105, 112, 115, 123, 128. These motions
were uniformly denied. Thereafter, Sandlain filed a § 2241 petition in the District of
Kansas, Sandlain v. English, Case No. 5:17-cv-01303 (D. Kan. June 23, 2017), and several
§ 2241 petitions in the Western District of Louisiana. Sandlain v. Johnson, Case No. 1:17-
cv-1546 (W.D. La. Nov. 275, 2017); Sandlain v. Jones, 1:18-cv-00717 (W.D. La. May 29,
2018); and Sandlain v. Jones, Case No. 1:18-cv-01084 (W.D. La. Aug. 21, 2018). None of
these proceedings ended favorably for Sandlain.

B.  Proceedings in this Court

The instant petition is not the first occasion since he has been incarcerated in this
judicial district that Sandlain haé asked for relief under § 2241. Sandlain has sought relief
through a § 2241 petition in this Court four other times, asserting various claims. See
generally Sandlain v. Rickard, No. 1:19-cv-00025 (S.D.W. Va. Sept. 25, 2019); Sandlain
v. Rickard, No. 1:19-cv-00072 (S.D.W. Va. February 24, 2020); Sqndlain v. (FCI)
Mcdowell Warden, No. 1:20-cv-00273 (S.D.W. Va. July 31, 2020); Sandlain v. Warden,
No. 1:20-cv-00424 (S.D: W. Va.). As of yet, none of these petitions have proven successful
when addressed on the merits.

On May 22, 2020, Sandlain filed the instant petition under § 2241. (ECF No. 2).
Therein, he explains that in 2015 he filed a motion under 28 U.S.C. § 2255 in the
Sentencing Court, a motion which was denied before he was able to reply to the
government’s arguments in response. (Id. at 2—3). According to Sandlain, this rendered
his remedy under § 2255 “inadequate and ineffective” because he did not get notice of his

opportunity to respond, and the Sentencing Court did not read his reply arguments before
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it entered an order denying the motion. (Id. at 3). He cités to the Supreme Court’s decision
in United States v. Hayman, 342 U.S. 205 (1952), and argués that the case supports his
position that “the warden here at (FCI) McDowell is ihcarcerating [him] in violation of his
constitutional right to due process to be heard.” (Id. at 4). He claims that his first round
of collateral review was foreclosed by the Sentencing Court’s errors, and he cannot bring
a second or successive § 2255 motion and does not qualify under the four-prong test
created by the Fourth Circuit in United States v. Wheeler, 886 F.3d 415 (4th Cir. 2018),
which governs the application of the savings clause under § 2255. (Id. at 4—5). Sandlain
contends that the “situation that created the inadequate or ineffective happened through
no fault of [his own],” and has deprived him of a source of redress. (Id. at 5).

Respondent filed a response to Sandlain’s complaint on September 25, 2020. (ECF
No. 19). He requests that the Court dismiss or construe Sandlain’s petition as a § 2255
motion and transfer it to the Sentencing Court. (Id. at 1). He argues that Sandlain’s claims
afe not properly brought in a petition under § 2241 as he challenges the imposition rather
than the execution of his sentence. (Id. at 4—5). Because, as Sandlain admits, he does not
qualify to use the savings clause provision of § 2255(e), which would permit him to
challenge his sentence or conviction under § 2241, Respondent contends that the petition
is improper. (Id. at 6—7). In addition, Respondent contends that Sandlain’s petition is
untimely because he did not file this claim within one year of his judgment becoming final,
and offers no reason for the delay. (Id. at 7). Firially, Respondent asserts that Sandlain
cannot properly state a due process claim given that he has no absolute constitutional
right to file a reply to a response in a § 2255 proceeding. (Id.).

On October 19, 2020, Sandlain filed a so-called “Motion to Oppose the

Government Request that Petitioner (sic) 2241 is Denied/And Request That the Writ of

4
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Habeas Corpus Issue.” (ECF No. 21). In this filing, he reiterates his claim that the
Sentencing Court denied his first motion under § 2255 without first considering his reply
to the government’s response. (Id. at 2—3). Sandlain argues that his petition is cognizable
and the writ may be granted because of the effect of the Supreme Court’s decision in-
Hayman. (Id. at 4-5). He claims that as the one-year statute of limitations has passed, it
would be futile to transfer his petition to the Sentencing Court. (Id. at 5). Further, he
notes, his claims would not be available under § 2255 because he does not meet the other
requirements for a second or successive petition. (Id.). In addition, Sandlain restates his
position that his claim does not qualify under the savings clause, and therefore § 2255 is
inadequate or ineffective to test his claim. (Id. at 6). In conclusion, Sandlain restates his
reasons arguing that his claim be permitted to go forward. (Id. at 6—8). He requests to be
brought before the Court for an evidentiary hearing. (Id. at 8).

After obtéining permission from the Court to do so, Sandlain filed additional
arguments oh March 17, 2021. (ECF No. 30). Therein, he largely restates his argument
concerning Hayman, repeating his contention that the Sentencing Court’s failure to read
his reply before denying his first § 2255 motion renders his current incarceration violative
of his right to due process. (Id. at 2—3). He also argues that any constitutional problem
that could arise as to the § 2255 statute can be avoided in determining his claim. (Id. at
4). Sandlain concludes by asserting that his claim is outside the scope of § 2255 and is
properly brought under § 2241. (Id. at 4-5).

I11. Standard of Review

Respondent requests that Petitioner’s § 2241 petition be dismissed or transferred
to Sandlain’s court of conviction. (ECF No. 19 at 1). Respondent does not articulate under

which rule’s authority he seeks dismissal but presumably this request is made pursuant
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to Federal Rule of Civil Procedure 12(b)(6). Because Respondent filed a Response
concurrently with his motion to dismiss, the motion technically should be considered as
one for judgment on the pleadings under Federal Rule of Civil Procedure 12(c). See
Walker v. Kelly, 589 F.3d 127, 139 (4th Cir. 2009). However, the distinction makes no
practical difference as the same standard of review applies to motions to dismiss under
Rule 12(b)(6) and motions for judgment on the pleadings under Rule 12(c), and both
motions may be filed in habeas actions. Id. at 138-39; see also Martin v. U.S. Parole
Comm'n, No. CV PWG-17-3335, 2018 WL 2135009, at *1 (D. Md. May 9, 2018).

When deciding a motion for judgment on the pleadings, the court must accept all
well-pleaded allegations of the petition as true and “draw all reasonable factual
inferences” in favor bf the pvetitioner. See Massey v. Ojaniit, 759 F.3d 343, 353 (4th Cir.
2014); Wolfe v. Johnson, 565 F.3d 140, 169 (4th Cir. 2609). Nonetheless, the court is “not
obliged to accept allegations that ‘represent unwarranted inferences, unreasonable
conclusions, or arguments,’ or that ‘contradict matters properly subject to judicial notice

b3

or by exhibit.”” Massey, 759 F.3d at 353 (quoting Blankenship v. Manchin, 471 F.3d 523,
529 (4th Cir. 2006)). A court presented with a motion fof judgment on the pleadings in a
federal habeas case must consider “the face of the petition and any attached exhibits.”
Walker, 589 F.3d at 139 (quoting Wolfe, 565 F.3d at 169) (internal markings omitted). In
addition, the court may consider “métters of public record,” including documents from
prior or pending éoui't proceedings, when resolving the motion without converting it into
a motion for summary judgment. Id. The Court “may also consider documents attached
to the complaint ... as well as those attached to the motion to dismiss, so long as they are

integral to the complaint and authentic.” Philips v. Pitt Cty. Mem'l Hosp., 572 F.3d 176,

180 (4th Cir. 2009).
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III. Discussion

Sandlain brings this action claiming that he is incarcerated in violation of the
Constitution because the Sentencing Court denied his original § 2255 motion before he
was able to file a reply to the respondent’s arguments. (ECF No. 2 at 2—5). This, according
to Sandlain, denied him due process and prevented him from utilizing § 2255 to challenge
his judgment, thus rendering his current incarceration at FCI McDowell illegal. (Id.). He
provides no other basis for his position that Respondent’s incarceration of him is illegal,
noting only that the Sentencing Court’s actions rendered § 2255 “inadequate or
ineffective” for him to address his claims. (ECF No. 21 at 6).

Sandlain relies on language from § 2255(e) in contending that relief under § 2241
is appropriate in this matter. Title 28 U.S.C. § 2255 is the exclusive remedy for challenging
the validity of a federal judgment and sentence. See In re Vial, 115 F.3d 1192, 1194 (4th
FCir. 1997). Although § 2241 provides a general grant of habeas corpus authority, the
remedy under § 2241 is not an additional, alternative, or supplemental remedy to that
prescribed under § 2255. To the contrary, “[i]t is only when ‘§ 2255 proves inadequate or
ineffective to test the legality of detention,” that é federal prisoner may pursue habeas
relief under § 2241.” Rice v. Rivera, 617 F.3d 802, 807 (4th Cir. 2010) (citation omitted);
see also In re Jones, 226 F.3d 328, 333 (4th Cir. 2000) (stating that in “a limited number
of circumstances,” § 2255 is inadequate to test the legality of the prisoner's detention, and
accordingly, the prisoner may file a habeas petition under § 2241). The “savings clause,”
found at 28 U.S.C. § 2255(e), occasionally allows a § 2241 petition to take the place of a §
2255 motion, but not “merely ... because an individual is procedurally barred from filing
a Section 2255 motion,” In re Vial, 115 F.3d at 1194 n.5, nor simply because relief is

unavailable due to the gatekeeping provisions of § 2255. Young v. Conley, 128 F. Supp.
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2.d 354, 357 (S.D.W. Va. 2001). Rather, the savings clause creates a narrow opening
through which a petitioner may pass when the claim that the person’s conviction is illegal
has all three of the following characteristics: (1) at the time of his conviction, the settled
law of the circuit or the Supreme Court established the legality of his conviction; (2)
subsequent to his direct appeal and first § 2255 motion, the substantive law changed such
that the conduct of which he was convicted is now deemed not to be criminal; and (3) he
cannot satisfy the gatekeeping provisions of § 2255 because the new rule is not one of
constitutional law. In re Jones, 226 F.3d at 333-34. The petitioner bears the burden of
establishing that a § 2255 motion is inadequate dr ineffective by satisfying the Jones
criteria. See Hood v. United States, 13 F. App’x 72, 2001 WL 648636, at *1 (4th Cir. 2001);
McGhee v. Hanberry, 604 F.2d 9, 10 (5th Cir. 1979); Hayes v. Ziegler, No. 5:11-cv-00261,
2014 WL 670850 (S.D.W. Va. Feb. 20, 2014), affd, 573 F. App’x 268 (4th Cir. 2014).

In addition, a petitioner wishing to challenge the validity of his sentence under §
2241 using the savings clause in § 2255 must show that the claim meets the four-prong
test outlined in United States v. Wheeler, 886 F.3d 415, 429 (4th Cir. 2018). Under
Wheeler, a petitioner may utilize the savings clause to challenge a sentence when:

(1) at the time of sentencing, settled law of this circuit or the Supreme Court

established the legality of the sentence; (2) subsequent to the prisoner's direct

appeal and first § 2255 motion, the aforementioned settled substantive law

changed and was deemed to apply retroactively on collateral review; (3) the

prisoner is unable to meet the gatekeeping provisions of § 2255(h)(2) for second

or successive motions; and (4) due to this retroactive change, the sentence now

presents an error sufficiently grave to be deemed a fundamental defect.

Sandlain acknowledges throughout his filings that his claim does not meet the
requirements under Jones or Wheeler to qualify for relief through the savings clause.

Sandlain’s claim appears not to challenge the validity of his conviction or sentence, but

rather his continued incarceration after an alleged deprivation of his due process rights
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based on the denial of his § 2255 motion in the Sentencing Court. He does not explain,
however, why any aspect of hisv incarceration is illegal, contending only that his § 2255
motion was decided without consideration of hié reply brief and § 2255 is an inadequate
or ineffective remedy. This confuses the purpose of the § 2255(e) savings clause. The
savings clause does not render a person’s incarceration illegal when relief under § 2255 is
unavailable due to gatekeeping provisions, but rather provides a narrow opportunity for
some § 2255 claims to be heard in a § 2241 petition if, at least in this circuit, the claims
satisfy the criteria réquired by Jones or Wheeler. Lack of availability of a remedy under §
2255 is not itself a deprivation of a right that justifies relief under § 2241.

According to the Sentencing Court’s docket sheet, Sandlain is correct that the
Sentencing Court rendered a decision on his first § 2255 motion without considering his
reply to the Government’s response. This fact alonev does not illegitimize Sandlain’s
incarceration under federal law or the Constitution. Sandlain’s procedural due process
clairh is not properly brought in this Court, and, in any event, is without merit. In order
to succeed on a prdcedural due process claim, Sandlain must make a showing of prejudice.
See Rusu v. INS, 296 F.3d 316, 324 (4th Cir.2002); see also Akinkoye v. Ashcroft, 100 F.
App'x 133, 134 (4th Cir. 2004) (holding that failure to allow appellant to file a separate
brief before adjudication did not constitute prejﬁdicial error); Tomasello v. Greenzweig,
461 F.. Supp. 3d 302, 315 (E.D. Va. 2020) (dismissing a 42 U.S.C. § 1983 civil rights claim
because of a lack of authority for a substantive cdnstitutional “right to file” in a state court
action). Sandlain does not offer any argument that would demonstrate that the outcome
of his § 2255 motion would have been different if the Sentencing Court had considered
his reply brief before issuing a decision. Furthermore, Respondent notes correctly that no

court has held that a § 2255 movant has an absolute right to file a reply brief before the
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Court issues a decision. (ECF No. 19 at 7). It is therefore unclear how the Sentencing
Court’s failure to consider the reply brief implicates Sandlain’s due process rights, but
even if a procedural error occurred in his initial § 2255 motion, Sandlain was not without
redress; he could have, but did not, raise the issue on direct appeal of the denial of his §
2255 motion. United States v. Sandlain, Case No. 2:14-cr-20283 (E.D. Mich. May 21,
2015), at ECF No. 76. He likewise did not raise the issue in his second § 2255 motion. Id.
at 87. This Court does not stand in review of the Sentencing Court’s ruling on Sandlain’s
§ 2255 motion, and any error of the Sentencing Court in that matter does not render
Sandlain’s current incarceration illegal.

Sandlain relies on United States v. Hayman, 342 U.S. 205 (1952) throughout his
filings, insisting that the case shows he is entitled to relief. However, Hayman has no
application in this matter. The case concerned the constitutionality of § 2255 generally,
and the Supreme Court provided a ruling to resolve a split among the Courts of Appeals
about the validity of § 2255. Hayman at 210. Also at issue was the district court’s ruling
on Hayman’s § 2255 motion by conducting an evidentiary hearing on a factual dispute
without Hayman present. Id. at 208—09. While the Supreme Court remanded to the
district court for further prbceedings, the Court made no finding that failure to secure
Hayman’s presence at the hearing violated his due process rights. The factual scenario
and issues presented in Hayman starkly contrast with the case advanced by Sandlain in
this matter. Accordingly, the undersigned FINDS that this petition should be dismissed
because it fails to state a claim for relief under § 2241.

To the extent that Sandlain seeks to challenge his underlying conviction and
sentence, it is undisputed that he is not entitled to do so in a § 2241 petition because he

- does not meet the requirements of the savings clause in § 2255(e) as explained in Jones
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and Wheeler. Sandlain has conceded that to transfer his petition as a § 2255 motion would
be futile, (ECF No. 21 at 5), and the undersigned agrees in light of the numerous filings
submitted by Sandlain in both the Sentencing Court and other district and appellate
courts. Therefore, the undersigned FINDS that the interest of justice would not be served
by construing the petition as a motion under § 2255 and transferring it to the Sentencing
Court. Instead, this action should be dismissed outright for failure to state a claim under
§ 2241.
- IV. Proposal and Recommendations

For the aforementioned reasons, the undersigned respectfully PROPOSES: that
the District Court confirm and accept the foregoing findings and RECOMMENDS that
Sandlain’s Petition for a Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2241, (ECF No.
2), be DENIED; Respondent’s request for dismissal, (ECF Nb. 19), be GRANTED; and
this action be DISMISSED, with prejudice, and removed from the docket of the Court.

The parties are notified that this “Proposed Findings and Recommendations” is
hereby FILED, and a copy will be submitted to the Honorable David A. Faber, United
States District Judge. Pursuant to the provisions of Title 28, United States Code, Section
636(b)(1)(B), and Rules 6(d) and 72(b), Federal Rules of Civil Procedure, the parties shall
have fourteen days (filing of objections) and three days (if received by mail) from the date
of filing this “Proposed Findings and Recommendations” within which to file with the
Clerk of this Court, specific written objections, identifying the portions of the “Proposed
Findings and Reéommendations” to which objection is made and the basis of such
objection. Extension of this time period may be granted by the presidihg District Judge

for good cause shown.
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Failure to file written objections as set forth above shall constitute a waiver of de
novo review by the District Court and a waiver of appellate review by the Circuit Court of
Appeals. Snyder v.’Ridenour, '889 F.2d 1363 (4th Cir. 1989); Thomas v. Arn, 474 U.S. 140
(1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985); United States v. Schronce, 727
F.2d 91 (4th Cir. 1984). Copies of such objections shall be provided to the opposing party,
Judge Faber, and Magistrate Judge Eifert.

The Clerk is instructed to provide a copy of this “Proposed Findings and

Recommendations” to Petitioner and counsel of record.

Wy

Cheryl A\Eifert

Unfted Stdtes MaginZ

FILED: June 1, 2021
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT BLUEFIELD

BLAKE SANDLAIN,
Petitioner,

v. CIVIL ACTION NO. 1:20-00358

WARDEN C. MARUKA,
FCI McDowell

Respondent.

MEMORANDUM OPINION AND ORDER

By Standing Order, this action was referred to United
States Magistrate Judge Cheryl A. Eifert for submission of
findings and recommendation regarding disposition pursuant to 28
U.S.C. § 636(b) (1) (B). Magistrate Judge Eifert submitted to the
court her Proposed Findings and Recommendation (“PF&R”) on Juﬁe
1, 2021, in which she recommended that the court deny
petitioner’s Petition for a Writ of Habeas Corpus Pursuant to 28
U.s.C. § 2241, (ECF No. 2); grant respondent’s request for
dismissal (ECF No. 19); and dismiss this action, with prejudice,
and remove it from the docket of the court. (ECF No. 36.)

In accordance with the provisions of 28 U.S.C. § 636(b),
the parties were allotted fourteen days and three mailing days
in which to file objections to the PF&R. The failure of any
party to file such objections within the time allowed

constitutes a waiver of such party’s right to a de novo review

ARG AW (B FRost cend Soc)
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by this court. Snyder v. Ridenour, 889 F.2d 1363 (4th Cir.

1989).

On September 2, 2020, petitioner filed “Motion to Request
Proposed Findings and Recommendations Is Denied/and Requesting
That fhe'Writ of Habeas Corpus Is Granted,” which the court will
construe as objections.! In his objections, petitioner renews
his argument that because the sentencing court ruled on his
first motion under 28 U.S.C. § 2255 without the benefit of a
reply brief from him, § 2255 is inadequate or ineffective to
test the legality of his detention, which is, he further argues,
illegal.(again because he did not get to file a reply brief).
Apparently, petitioner attempts to use the denial of an
opportunity to file a reply brief on his §.2255 motion both as a
means of activating the savings clause and as a means of
securing habeas relief on the merits.

The PF&R observes petitioner’s concession that he does not

meet the savings clause tests in either In re Jones, 226 F.3d
328, 333 (4th - Cir. 2000) (for a challenge to a conviction)

United States v. Wheeler, 886 F.3d 415 (4th Cir. 2018) (for a

challenge to a sentence).? Petiticoner’s objections do not

1 postmarked June 14, 2021.

2 The petition acknowledges as follows: “Further, due to the

fact that Petitioner cannot address the issue through 2255 (e)

savings clause, because Petitioner has to be able to meet the

four prong prerequisite pursuant to [Wheeler].” (ECF No. 2, at
2
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dispute this observation, which is dispositive because the
savings clause requirements are jurisdictional. Wheeler, 886
F.3d at 429.

Petitioner states in his objections that he “is not
collaterally attacking his sentence.” (ECF No. 38, at 3.) His
“quarrel is not with the sentence imposed, but rather with a
miscarriage of Justice that has surfaced which is within the
courts reach pursuant to 28 U.S.C. 2241 (a) (c) (3) to correct.”
(Id.) Because petitioner does not dispute that his present
incarceration is pursuant to a valid sentence, his attempt to
use § 2241 to gain release from purportedly illegal custody is
necessarily a challenge to his underlying conviction and
vsentence. As such, petitioner must establish ﬁhat the savings
clause applies. Other than to argue (implicitly) for a
different definition of inadequacy or ineffectiveness than those
that the Fourth Circuit Court of Appeals announced in Jones and
Wheeler,#ietitioner makes no attempt to show how the savings
clause applieé%

In summary, this is a challenge to a conviction or
sentence, so the savings clause must apply for the court to have
jurisdiction under § 2241. The savings clause applies if the

criteria in Jones or Wheeler are satisfied. The facts presented

5.) He makes a nearly identical statement in his reply brief.
(

ECF No. 21, at 5.)
3
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here (that petitioner was unable to file a reply brief in his

first § 2255 motion) do not meet the tests in Jones or Wheeler.

Therefore, this court lacks jurisdiction over the § 2241
petition.

The objections being unresponsive to the threshold
jurisdictional issue, they are OVERRULED, and the court adopts
the Findings and Recommendation of Magistrate Judge Eifert as
follows: Respondent’s request for dismissal (ECF No. 19) is
GRANTED; and Petitioner’s Petition for a Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241 (ECF No. 2) is DISMISSED for lack
of jurisdiction, and this matter is removed from the docket of
the court.? Given this disposition, the court DENIES as moot
petitioner’s motion for an evidentiary hearing (ECF No. 37) and
motion to stay proceedings (ECF No. 39).

Additionally, the court has considered whether to grant a
certificate of appealability. See 28 U.S.C. § 2253(c). A
certificate will not be granted unless there is “a substantial

showing of the denial of a constitutional right.” 28 U.S.C.

3 The court declines to adopt the PF&R’s recommendation to deny
the petition and to dismiss this action with prejudice.

Instead, the court dismisses this action without prejudice for
lack of jurisdiction. See Buey v. Warden, FCI McDowell, No. 20-
7483, 2021 WL 753610, at *1 (4th Cir. Feb. 26, 2021) (modifying
dismissal order to reflect a dismissal without prejudice for
lack of jurisdiction); see also United States v. Wheeler, 886
F.3d 415, 423 (4th Cir. 2018) (“[T]lhe savings clause is a
jurisdictional provision.”).

4
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§ 2253(c) (2). The standard is satisfied only upon a showing

that reasonable jurists would find that any assessment of the
constitutional claims by this court is debatable or wrong and
that any dispositive procedural ruling is likewise debatable.

Miller-El1 v. Cockrell, 537 U.S. 322, 336-38 (2003); Slack v.

McDaniel, 529 U.S. 473, 484 (2000); Rose v. Lee, 252 F.3d 676,

683-84 (4th Cir. 2001). The court concludes that the governing
standard is not satisfied in this instance. Accordingly, the
court DENIES a certificate of appealability.

The Clerk is directed to send a copy of this Memorandum

Opinion and Order to counsel of record and any unrepresented

parties. | ?AJ\Q T\ Sk ok ooy
C FQE,”WQMBQ
IT IS SO ORDERED this 25th day of January, 2022.

ENTER:

David A. Faber

Senior United States District Judge
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FILED: October 28, 2022

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-6226
(1:20-cv-00358)

BLAKE SANDLAIN
Petitioner - Appellant
V.
WARDEN C. MARUKA, FCI McDowell

Respondent - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Wynn, Judge Thacker, and Judge
Heytens.
For the Court

/s/ Patricia S. Connor, Clerk
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Notes of Advisory Committee on 2019 amendments. The moving party has a right to file a reply.
Subsection (d), added in 2004, removed the discretion of the court to determine whether or not to allow
the moving party to file a reply in a case under § 2255. The current amendment was prompted by.
decisions holding that courts nevertheless retained the authority to bar a reply.

As amended, the first sentence of subsection (d) makes it even clearer that the moving party has a
right to file"a reply to the respondent's answer or pleading. It retains the word “may,” which is used
throughout-the federal rules to mean “is permitted to” or “has a right to.” No change in meaning is
intended by the substitution of “file” for “submit.” . '

As amended, the second sentence of the rule retains the court's discretion to decide when the reply
must be filed (but not whether it may be filed). To avoid uncertainty, the amended rule requires the court
to set a time for filing if that time is not already set by local rule. Adding a reference to the time for the
filing of any reply to the order requiring the government to file an answer or other pleading provides

notice of that deadline to both parties.
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