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Per Curiam:*

Proceeding pro se and in formapauperis, Texas prisoner Danny Wayne 

Alcoser appeals the district court’s dismissal of his 42 U.S.C. §1983 

complaint and denial of his Federal Rule of Civil Procedure Rule 59(e) 

motion to amend the judgment. For the following reasons, we AFFIRM in 

part, and DISMISS in part.

Background

Alcoser filed this § 1983 action against various employees of Texas 

Child Protective Services (“CPS”), judges, court officials, retained and 

appointed counsel, and others, including his former wife. His claims stem 

from numerous CPS and related state court proceedings that took place over 

the course of several years. In his federal court action, he alleged that CPS 

improperly terminated his parental rights and placed his children with 

dangerous caregivers and in dangerous environments. He further alleged 

that certain state court judges improperly denied his request for additional 
DNA testing to disprove an earlier test establishing paternity over his son.

The district court dismissed his original complaint for failure to state 

a claim under 28 U.S.C. § 1915(e).1 Alcoser sought leave to amend his 

complaint and filed separate “notices of removal” to add two state court 
actions “into” the federal action: (1) a state court termination of parental 
rights case, and (2) a petition for writ of mandamus related to his request for

I.

* Pursuant to 5th Circuit Rule 47.5, the court has determined that this 
opinion should not be published and is not precedent except under the limited 
circumstances set forth in 5th Circuit Rule 47.5.4.

1 In a prior appeal of the dismissal of Alcoser5 s initial § 1983 complaint, we vacated 
and remanded Alcoser’s case after determining that the district court erred by dismissing 
some of Alcoser’s claims as time barred without giving him notice and an opportunity to 
address the time-bar issue. Alcoser v. Ford, 830 F. App’x 743,743-44 (5th Cir. 2020) (per 
curiam). After considering Alcoser’s arguments against application of the time bar and his 
amended complaint, the district court again dismissed the same claims as time barred. In 
the instant appeal, Alcoser does not challenge the district court’s time-bar ruling.
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additional DNA testing, which had been denied by the Texas Supreme 

Court. The district court reviewed Alcoser’s complaint and amended 

complaint and dismissed them with prejudice under § 1915(e) but did not 
address the “notices of removal” expressly.

Alcoser filed a Rule 59(e) motion to amend the judgment and 

requested an opportunity to amend as a matter of course under Rule 15(a)(1). 
He contended, inter alia, that the district court erred in concluding that he 

failed to state ? claim under § 1983 and failed to address the removals, leaving 

his state case “in limbo” or otherwise improperly dismissing it. The district
again without expressly discussing thecourt denied the motion 

“notices of removal.” Alcoser timely appealed, reasserting the same
arguments here. We address each in turn.

11. Standard of Review

We review a dismissal for failure to state a claim under § 1915(e) de
Praylorv. Tex. Dep3tofCrim. Just., 430 F.3d 1208,1209 (5th Cir. 2005)novo.

(per curiam). “We generally review a decision on a motion to alter or amend 

judgment under Rule 59(e) for abuse of discretion.” Lamb v. Ashford Place 

Apartments L.L.C., 914 F.3d 940, 943 (5th Cir. 2019) (internal quotation 

marks and citation omitted). But insofar as a “ruling was a reconsideration 

of a question of law,” the de novo standard applies. Id. (quotation omitted). 
The motion to amend; tlle judgment must “clearly establish either a manifest 
error of law or fact or must present newly discovered evidence.” Id.

(quotation omitted).

III. Discussion

Amendment

At the outset, we reject Alcoser1s assertion that the district court 
erred in dismissing the action before he had an opportunity to amend as a

A.
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matter of course under Rule 15(a)(1). “After dismissal, the plaintiff does not 
have the right to amend as a matt ir of course. ” Whitaker v. City of Houston, 
963 F.2d 831, 835 (5th Cir. 1992). Further, we are unpersuaded that the 

district court erred by not providing Alcoser with additional opportunities to 

develop his claims. Alcoser was granted leave to file an amended complaint, 
which the district court considered and dismissed. He fails to identify what 
facts he would have added or how he would have overcome the deficiencies 

found in his complaint. Alcoser has already pleaded his best case, and 

remand for this reason is not warranted. See Brewster v. Dretke, 587 F.3d 764, 
767-68 (5th Cir. 2009) (per curiam).

“Notices of Removal”B.

Alcoser’s notices of removal were procedurally and jurisdictionally 

Under the circumstances here, because the district court wasinfirm.
assessing the case under § 1915(e), the district court should have expressly 

dismissed the “notices of removal” as frivolous on several grounds.2 As a
procedural matter, a litigant may not properly remove a state court case 

“into” an existing federal case as Alcoser attempted to do here.3 Instead, the 

litigant must comply with the procedures of the removal statutes and pursue 

consolidation thereafter. See 28 U.S.C. §§1441, 1446; Fed. R. Civ. P. 
42(a).

Jurisdiction over aMoreover, Alcoser had no basis for emoval. 
removed case for a federal question exists “only if a federal question appears 

the face of the plaintiffs well-pleaded complaint,” and there is generally 

“no federal jurisdiction if the plaintiff properly pleads only a state law cause
on

2 The district court’s final order “dismissed all other motions.” If that was a 
reference to the notices of removal, then that dismissal was proper.

3 It is not entirely clear that Alcoser was a defendant in the underlying state case; 
in any event, but we need not reach this issue.
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of action.” Gutierrez v. Flores, 543 F.3d 248, 251-52 (5th Cir. 2008) 

(quotation omitted).4 “ [T]he mere fact that a given federal law might ‘apply’ 
or even provide a federal defense to a state-law cause of actionf] is insufficient 
alone to establish federal question jurisdiction.” Hart v. Bayer Corp.} 199 

F.3d 239, 244 (5th Cir. 2000). As to Alcoser’s first removal attempt, the 

“notice of removal” makes clear that the “removed” state case relates solely 

to the determination of parentage and termination of parental rights under 

Texas law. Because the state action involves claims governed purely by state 

law—and the notices of removal do not demonstrate otherwise—the district 
court lacked subject matter jurisdiction to hear them. Alcoser’s assertion 

that his constitutional rights were violated do not cure this jurisdictional 
defect. See id.5 Because this “notice of removal” was frivolous, the district 
court should have expressly dismissed it under its 28 U.S.C. § 1915(e) 
analysis. Green v. McKaskle, 788 F.2d 1116,1119 (5th Cir. 1986).

Alcoser’s second attempt at removal—a petition for writ of 

mandamus from the Texas Supreme Court requesting additional DNA 

testing—is barred by the Rooker-Feldman doctrine.6 Rooker-Feldman 

precludes lower federal courts from exercising “appellate jurisdiction 

final state-court judgments.” Miller v. Dunn, 35 F.4th 1007,1010 (5th Cir. 
2022) (quotation omitted). Final state-court judgments are those “rendered

over

4 Diversity jurisdiction is not in play here.
5 Alcocer’s attempt to establish jurisdiction under 28 U.S.C. § 1343(a)(3) is equally 

unavailing. This statute grants district courts “original jurisdiction of any civil action 
authorized by law to be commenced by any person ... [t]o redress the deprivation, under 
color of any State law... of any right, privilege or immunity secured by the Constitution.” 
28 U.S.C. § 1343(a)(3). Because Alcoser did not commence the state paternity action and 
nothing in his notice of removal suggests the state court petition seeks to redress the 
deprivation of any constitutional right, § 1343 is inapposite here.

[I]t is not clear whether the general removal statutes permit appellate removal, ” 
and we do not decide the issue here. In reMeyerland Co., 960 F.2d 512,515 (5th Cir. 1992)

6 «
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by the highest court of a state in which a decision could be had.” In re 

Meyerland Co.y 960 F.2d 512,516 (5th Cir. 1992). The Texas Supreme Court 
has already opined on and rejected the relief Alcoser now seeks through the 

removed action. Therefore, the district court lacked subject matter 

jurisdiction “to review, modify, or nullify” the state court’s decision to deny 

additional DNA testing. Union Planters Bank Nat’l As$3n v. Salih} 369 F.3d 

457,462 (5th Cir. 2004) (quotation omitted).

Failure to State r Claire

Turning to the merits of the complaint, Alcoser specifically challenges 

the district court’s dismissal of his § 1983 conspiracy claim as to a state court 
judge, Alcoser’s counsel, and the owner of a DNA testing facility. Although 

Alcoser argues that the state court judge conspired to deprive him of various 

constitutional rights when he denied Alcoser’s motion for additional DNA 

testing, the district court correctly determined that Alcoser cannot overcome 

the applicable judicial immunity. See Boyd v. Biggers, 31 F.3d 279, 284-85 

(5th Cir. 1994) (per curiam). Likewise, the district court did not err in 

dismissing for failure to state a claim against Alcoser’s attorney and the 

owner of a DNA testing facility because neither are state actors and Alcoser 

otherwise failed to allege the elements of a § 1983 conspiracy claim. See 

Ballard v. Wall, 413 F.3d 510,518 (5th Cir. 2005); see also Mills v. Crim. Dist 
Ct\ No. 3.837 F.2d 677,679 (5th Cir. 1988). To the extent Alcoser challenges 

the district court’s ruling as to the remaining defendants and events alleged 

in his amended complaint, the claims fail for the same reasons. As the district 
court correctly explained, “the Defendants Plaintiff names are immune from 

suit or non-state actors and none of the alleged actions violate PlaintifP s 

constitutional rights. ”

6
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IV. Conclusion

Despite three opportunities to plead his case, Alcoser has failed to 

state a claim under § 1983 and is not entitled to another shot on these facts. 
Accordingly, the district court’s judgment as to the § 1983 claim is 

The notices of removal are DISMISSED. Alcoser’sAFFIRMED.
motions to certify a question to the Texas Supreme Court, and any other 

pending motions, are DENIED.

7
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION

§DANNY WAYNE ALCOSER 
#2187801 §

§
W-19-CA-354-ADA§V.

§
KATHRYNE FORD, et al. §

ORDER

Before the Court are Plaintiff's Motion to Recuse (#68) and Motion to Alter or

Amend/Vacate the Judgment (#69).

Recusal Motion

To obtain recusal under 28 U.S.C. § 455,1 a movant must show that a reasonable

person, knowing all the circumstances, would harbor doubts about the judge's

impartiality. Chitimacha Tribe of Louisiana v. Harry L. Laws CoInc., 690 F.2d 1157,

1165 (5th Cir. 1982). A judge should not recuse himself based on unsupported or

irrational speculation. McClelland v. Gronwaldt, 942 F. Supp. 297, 302 (E.D. Tex. 1996).

The Fifth Circuit further holds that the alleged bias must stem from an extrajudicial

source and result in an opinion on the merits on some basis other than what the judge

learned from his or her participation in the case. United States v. MMR Corp., 954 F.2d

Section 455(a) of 28 U.S.C. states: "Any justice, judge, or magistrate judge of the 
United States shall disqualify himself in any proceeding in which his impartiality might 
reasonably be questioned." According to § 455(b)(1), a judge must recuse himself if he 
has personal bias or prejudice against a party. 28 U.S.C. § 455(b)(1).

l
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1040, 1045 (5th Cir. 1992) (citations omitted). Adverse rulings in a case are not an

adequate basis for recusal. Id.

Plaintiff argues that the undersigned wrongly decided his case and failed to allow

him the opportunity to file an amended complaint. Plaintiff believes that it can therefore

be inferred that he "is being deprived of an impartial and disinterested tribunal." In

short, Plaintiff believes that the undersigned is biased and must recuse based on the

prior decisions made in Plaintiff's case. This is insufficient. See Litkey v. United States,

510 U.S. 540, 554 (1994) ("Opinions formed by the judge on the basis of facts

introduced or events occurring in the course of the current proceedings, or of prior

proceedings, do not constitute a basis for a bias or partiality motion unless they display

a deep-seated favoritism or antagonism that would make fair judgment impossible.").

Additionally, "judicial rulings alone almost never constitute valid basis for a bias or

partiality motion." Liteky, 510 U.S. at 555; (see also Trust Co. of Louisiana v. N.N.P.,

Inc. 104 F.3d 1478, 1491 (5th Cir. 1997) (holding adverse rulings, even those involving

admonishments by the trial judge, do not demonstrate the trial judge's impartiality and

therefore do not warrant his recusal)).

Plaintiff's allegations of bias and prejudice are speculative and fail to show that a

reasonable person would harbor doubts about the undersigned's impartiality in this

case. Moreover, Plaintiff has not shown the alleged bias is personal rather than judicial

in nature. Aside from the rulings against Plaintiff in this case, Plaintiff fails to present

any evidence of bias or prejudice whatsoever. Accordingly, Plaintiff's motion to recuse is

denied.

2
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Motion to Alter or Amend Judgment

A motion to alter or amend the judgment under Rule 59(e) "must clearly

establish either a manifest error of law or fact or must present newly discovered

evidence." Simon v. United States, 891 F.2d 1154, 1159 (5th Cir. 1990).

Plaintiff essentially argues that the Court failed to properly consider the issues

addressed by the Fifth Circuit on remand and failed to allow him to amend his

complaint. However, Plaintiff was given the opportunity to address the timeliness of his

claims, and the Court considered those arguments in its order dismissing. Furthermore,

Plaintiff's proposed amended complaint was, in fact, granted and considered by the

Court. Nonetheless, the amended complaint failed to resolve the issues which

warranted dismissal of Plaintiff's claims. While the Court has considered the additional

information provided by Plaintiff, Plaintiff's motion does not establish a manifest error of

law or fact, nor does it present any newly discovered evidence. Thus, Plaintiff's motion

to alter or amend is denied.

CONCLUSION

It is therefore ORDERED that Plaintiff's Motion to Recuse (#68) and Motion to

Alter or Amend/Vacate the Judgment (#69) are DENIED.

SIGNED on June 23, 2021

ALAN D ALBRIGHT
UNITED STATES DISTRICT JUDGE
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