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QUESTIONS PRESENTED

This matter arises from a motion seeking to void a
default judgment entered against Petitioner in a state
court foreclosure action where service of process was
not in the manner required by the state statutes. In
this time of recovery from the Pandemic and the earlier
Great Recession, the important federal questions aris-
ing under the Due Process Clause as set out below are
in need of clarity and amplification on a national level
for those people that are or will be similarly situated
as the Petitioner in this matter.

The questions presented are:

1.

When the manner of service of process re-
quired under state law is not followed, is there
a violation of the Due Process Clause by the
state judiciary when a judgment based on
such service of process results in deprivation
of property (wage garnishment) of the person
so served;

Is the process due under the Due Process
Clause, for effective service of process, defined
by applicable state law or must it merely be
reasonably calculated to give notice and op-
portunity for a fair hearing.
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PARTIES TO THE PROCEEDING

Petitioner, who was a Defendant/Appellant below,
is Traci M. Cull.

Respondents, who were the Plaintiff and Interven-
ing Plaintiff below, respectively, are Dyck-O’Neal, Inc.
and Deutsche Bank Trust Company Americas as Trus-
tee, Residential Funding Company, LLC fka Residen-
tial Funding Corporation, Attorney in Fact.

RELATED CASES

Dyck-O’Neal, Inc. v. Douglas A. Cull, et al., Case no.: 09-
CI-003600, Campbell Circuit Court, Default judgment
entered September 2, 2009, Order granting motion to
substitute Plaintiff entered April 23, 2013, Order
granting motion to intervene as intervening Plaintiff
to Deutsche Bank entered February 27, 2019, Order
denying motion to declare default judgment void as to
defendant, Traci M. Cull, entered February 27, 2019.

Traci M. Cull v. Dyck-O’Neal, Inc., et al., Case no.:
2019-CA-1338-MR, Kentucky Court of Appeals, Opin-
ion affirming order denying motion to declare default
judgment void entered July 30, 2021 and reported
at 2021 Ky. App. Unpub. LEXIS 458 and 2021 WL
32342260, Order denying petition for rehearing en-
tered September 15, 2021 and is not reported.

Traci M. Cull v. Dyck-O’Neal, Inc., et al., Case no.:
2021-SC-0466-D, Kentucky Supreme Court, Order
denying motion for discretionary review entered April
20, 2021 and is not reported.
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PROCEEDINGS BELOW

Dyck-O’Neal, Inc. v. Douglas A. Cull, et al., Case
no.: 09-CI-003600, Campbell Circuit Court, Default
judgment entered September 2, 2009, Order granting
motion to substitute Plaintiff entered April 23, 2013,
Order granting motion to intervene as intervening
Plaintiff to Deutsche Bank entered February 27, 2019,
Order denying motion to declare default judgment void
as to defendant, Traci M. Cull, entered February 27,
2019.

Traci M. Cull v. Dyck-O’Neal, Inc., et al., Case
no.: 2019-CA-1338-MR, Kentucky Court of Appeals,
Opinion affirming order denying motion to declare
default judgment void entered July 30, 2021 and re-
ported at 2021 Ky. App. Unpub. LEXIS 458 and 2021
WL 32342260, Order denying petition for rehearing
entered September 15, 2021 and is not reported.

Traci M. Cull v. Dyck-O’Neal, Inc., et al., Case
no.: 2021-SC-0466-D, Kentucky Supreme Court, Order
denying motion for discretionary review entered April
20, 2021 and is not reported

JURISDICTION

The Supreme Court of the United States has juris-
diction pursuant to 28 U.S.C. § 1257(a).
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CONSTITUTIONAL-STATUTORY PROVISIONS

The Fourteenth Amendment to the U.S. Constitu-
tion provides: “No state shall . . . deprive any person of
life, liberty or property without due process of law.”

U.S. Const., Amendment XIV, § 1.
KRS 70.030 Deputy sheriffs. . . .

(1) The sheriff may appoint his or her own depu-
ties and may revoke the appointment at his or her
pleasure. . . . Before any deputy executes the duties of
his or her office, he or she shall take the oath required
to be taken by the sheriff. . . .

KRS 70.050 Person may be empowered to execute
process

(1) A sheriff may, by writing, empower any per-
son to execute an original or mesne process. The person
so empowered shall indorse his action on the instru-
ment empowering him, and shall make affidavit to the
truth of the indorsement, and attach the affidavit to
the process and deliver the indorsement and affidavit
to the sheriff or his deputy, to be returned to the proper
office. The indorsement shall have the same validity as
if made by the sheriff. . . .

STATEMENT OF THE CASE

This case involves the sufficiency of the service of
process upon the Petitioner, as a matter of state law, to
allow the state court the required personal jurisdiction
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for the entry of a money judgment against her by de-
fault as part of a foreclosure action.

During November, 2018, when her wages were
garnished, the Petitioner learned of a default judg-
ment, entered personally against her on September 2,
2009. As a consequence, she made a special limited ap-
pearance to file a motion to declare the default judg-
ment against her void under applicable Kentucky Law.

Service of process upon Petitioner appeared to
have been made by Timothy Rechtin of the Campbell
County Sheriff’s office on May 4, 2009 and his return
of the summons was without an attesting affidavit of
that service of process. The motion to declare the judg-
ment void was denied by the Campbell Circuit Court
based on a presumption that a sheriff’s return of ser-
vice is correct despite it being uncontroverted that both
the testimony by Rechtin that he was not sworn in as
a deputy sheriff until several years later when a new
sheriff was elected and that the summons returned by
Rechtin was not attached with an affidavit attesting to
his purported delivery of the summons and complaint
to the Petitioner. This order denied the motion over the
objection of Petitioner to the report of the master com-
missioner that expressly cited the case of Gardner v.
Lincoln Bank & Trust Co. in which the Supreme Court
of Kentucky said:

In respect to process, the constitution places
life, liberty, and property upon an equality, a
party cannot be deprived of his property with-
out service of process in the manner provided
by law. A presumption of service may or may
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not be true; and, if it is false, a judgment en-
tered upon it, if it is enforced by execution, re-
sults in depriving the person, who is the
subject of the presumption, of his property
without due process of law.” Gardner v. Lin-
coln Bank & Trust Co., 251 Ky. 109, 111, 84
S.W.2d 497 (Ky. 1933).

The appeal to the Kentucky Court of Appeals was
timely made on various grounds which included, as
germane here, the failure of the lower court to recog-
nize the service of process in question did not comply
with either of the requirements of KRS 70.030 and
70.500. The grounds in support of the appeal also in-
cluded specific citation to Gardner that identified the
application of the Due Process Clause to the issue be-
fore the court.

The Kentucky Court of Appeals affirmed the rul-
ing of the Campbell Circuit Court based on the pre-
sumption that a sheriff’s return of service is correct
and the Petitioner’s contrary testimony was insuffi-
cient to impeach Rechtin’s proof of service. It summa-
rized Rechtin’s testimony as he could not specifically
recall the particulars of the service of process on the
Petitioner but that if his signature was on the return,
he had served it. The Kentucky Court of Appeals fur-
ther ruled that even if the presumption was ignored
because of application of KRS 70.030 or 70.050, the
testimony of Rechtin was sufficient as proof of service
of process because the Court was not persuaded that
the defect invalidated the service of process. No
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explanation for not considering the cited case of Gard-
ner was made in the opinion affirming the lower court.

The petition for rehearing to the Kentucky Court
of Appeals expressly identified the federal question
arising under the Fourteenth Amendment and the ap-
plication of the case of Gardner in relation to the Due
Process Clause. However, that petition was denied by
the Kentucky Court of Appeals.

The motion for discretionary review to the Ken-
tucky Supreme Court also expressly identified the
federal question arising under the Fourteenth Amend-
ment to the U.S. Constitution and how the case of
Gardner expressly applied the Due Process Clause in
such regard. However, that motion was denied by the
Kentucky Supreme Court.

REASONS FOR GRANTING THE PETITION

The Due Process Clause concerns the administra-
tion of justice and acts as a protection from arbitrary
deprivation of life, liberty, or property by a state’s ac-
tion. Historically, as explained in the case of Hurtado
v. California, 110 U.S. 516, 4 S.Ct. 111, 28 L. Ed. 232
(1884), “due process” has its roots in and relates to “the
law of the land” as was contemplated in the Magna
Carta and English common law. As further explained
in Hurtado concerning the Fourteenth Amendment in
contrast to the Fifth Amendment —

[Due Process] refers to that law of the land in
each State, which derives its authority from
the inherent and reserved powers of the State,
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exerted within the limits of those fundamen-
tal principles of liberty and justice which lie
at the base of all our civil and political insti-
tutions, and the greatest security for which re-
sides in the right of the people to make their
own laws, and alter them at their pleasure.
Id. 535, 120-121, 238.

At the time of the Hurtado decision, the making
and altering referred to the state legislatures and goes
on to say “[e]lach State prescribes its own modes of ju-
dicial proceeding.” Id. 121, 535, 238. Since that time,
the view has expanded to apply to not only state legis-
lative actions but also state judiciary actions when a
state court decision constitutes a violation of federal
law. Stop the Beach Renourishment, Inc. v. Fla. Dep’t
of Envtl. Prot., 560 U.S. 702, 130 S.Ct. 2592, 177
L.Ed.2d 184 (2010); Brinkerhoff-Faris Trust & Sav. Co.
v. Hill, 281 U.S. 673,50 S.Ct. 451, 74 L.Ed. 1107 (1930).

Nationally, our country has been in a mode of re-
covery for more than the past decade which has had
significant impact on our country’s court systems. The
Great Recession brought a flood of state and federal
foreclosure actions and a related deflation of real es-
tate values throughout the country. This matter in
controversy should be viewed as one within such a
flood and as an example of how a system of justice
may fail in doing what is required due to such burden
caused by such volume. Thereafter just as the col-
lapsed real estate market had generally recovered, the
Coronavirus Pandemic arose and caused even greater
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chaos in the court systems than the earlier national
crisis.

As a result of these crises impacting our national
court systems, a large number of civil actions are likely
to have or will have issues regarding the sufficiency of
the service of process under the Due Process Clause.
Probably the majority of such cases will arise in state
courts, such as this case.

Petitioner believes the Kentucky Supreme Court,
the Kentucky Court of Appeals and the Campbell
County Circuit Court, through their respective judicial
actions on behalf of Kentucky have not provided the
process the Petitioner that was due under Kentucky
law in violation of the Fourteenth Amendment of the
U.S. Constitution. Additionally, the conclusion of those
state court proceedings should be viewed as being re-
pugnant to the U.S. Constitution as a consequence of
the Kentucky state courts not having personal juris-
diction over the Petitioner because she was not served
in the manner required by Kentucky law, namely KRS
70.030 or 70.050.

It is respectfully submitted that this case is well
suited for the Supreme Court to provide clarification
and amplification of these important federal questions
of how the Due Process Clause applies to the service of
process, both on a state and federal level, when the cir-
cumstances of our court systems have been impacted
by the crises occasioned from the Great Recession and
the Coronavirus Pandemic with regard to perfection of
service of process. The granting of certiorari would
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create timely judicial economy through our nation’s
court systems. Lastly, such action will help quell some
of the chaos our society has been suffering and reas-
sure the quality of justice to those people situated sim-
ilarly to the Petitioner.

CONCLUSION

For the foregoing reasons, the petition for writ of
certiorari should be granted.

Respectfully submitted,
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