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'Application for Certificate of Appealability from the
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ORDER:

James Wesley Scott, Mississippi prisoner # 20590, moves for a
certificate of appealability (COA) to appeal the denial of his 28 U.S.C. § 2254
petition challenging his convictions for burglary, attempted rape, and
kidnapping. Scott contends that (1) he was denied his constitutional right to
an initial appearance following his arrest; (2) he was denied his constitutional
right to a speedy trial; (3) the trial court erred by denying his motion for a
continuance and admitting untimely-disclosed DNA evidence; (4) the trial
court’s jury charge on the elements of kidnapping was erroneous; (5) he was
denied his constitutional right to present a complete defense; (6) the

evidence was legally insufficient to support his attempted rape conviction;
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(7) his trial counsel was ineffective for failing to impeach a State
witness, present a jury instruction on abandonment with respect to
attempted rape, and hire a DNA expért; and (8) he is entitled to relief based

on cumulative error.

To obtain a COA, Scott must make “a substantial showing of the
denial of a constitutional right,” 28 U.S.C. § 2253(c)(2), by “show[ing] that
reasonable jurists could debate whether (or, for that matter, agree that) the
petition should have been resolved in a different manner or that the issues
presented were adequate to deserve encouragement to proceed further.”
Slack v. McDaniel, 529 U.S. 473, 484 (2000) (internal quotation marks and
citation omitted). To meet that burden, he must show that “reasonable
jurists would find the district court’s assessment of the constitutional claims

debatable or wrong.” Id.

Scott fails to make the requisite showing. Accordingly, the motion for
a COA1s DENIED.

Yy —
STUART KYLE DUNCAN
United States Circust Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

EASTERN DIVISION
JAMES WELSEY SCOTT PETITOINER
V. CIVIL ACTION NO. 2:18CV156 TBM-LGI
- JACQULINE BANKS RESPONDENT

REPORT AND RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

James Scott seeks federal habeas relief under 28 U.S.C. § 2254. After‘a review of
the entjre record and all the applicable law, the undersigned recommends that his petition
be dismissed with prejudice.

Factual and Procédural Background

In 2014, a jury found Scott guilty of attempted rape, kidnapping, and burglary of a
dwelling. He was sentenced to three consecutive life sentences without the possibility of
parole, all to be served in the custody of the Mississippi Department of Corrections
(MDOC). The relevant facts are accurately described in the state court’s opinion and
- repeated verbatim here.!

On July 3, 2009, Scott broke into the home of Danielle Landry in Héttiesburg,
Mississippi. Scott entered the home, grabbed Landry, and dragged her from the living
room toward the bedroom. Landry believed Scott intended to rape her, and she offered

money to Scott in exchange for her release. Scott momentarily released Landry, and she

! Scott v. State, 231 So. 3d 1024, 1030 (Miss. Ct. App. 2016), aff’d, 231 So. 3d 995 (Miss. 2017), reh’g
denied, Feb. 14, 2017. Internal headings and citations have been omitted.
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attempted to escape through a window. Scott then dragged Landry back to the kitchen,
looked through her purse, and found five dollars. |

Landry then urged Scott to take her to an ATM in order to pay him more
money. Scott took Landry to her car, forced her iﬁto the passenger seat, and drove from
the house. At one point, Scott slowed the car and Landry opened the door to
flee. Scott held onto Landry while she struggled then eventually freed herself. Landry
ran to a neighbor’s house for help as Scott drove away. Police later recovered Landry’s
car [in Hinds County, Mississippi].

| Scott alleges that the police issued an arrest warrant on July 3, 2009, and he turned
himself in to police in October or November 2009. The Mississippi Department of
Corrections (MDOC) revoked an unserved sentence from a previous conviction,
and Scott remained in prison until February 6, 2011.

On September 26,2011, a Forrest County grand jury indicted Scott for attempted
rape, kidnapping, and burglary of a dwelling stemrﬁing from the July 3, 2009 incident.
On March 14, 2012, Scott was arraigned. Scott then filed a motion for recusal of the trial
judge on April 12, 2012. No ruling occurred on that motion, but on September 6, 2012,
the trial judge recused on his own motion. On September 20, 2012, the Mississippi
Supreme Court appointed a special judge.

No further action in this case appears in the record until March 24, 2014,
when Scott filed a pro se motion to dismiss the case based on speedy-trial
violations. Scott filed a similar motion on May 2, 2014, and his appointed counsel filed a

third motion to dismiss on August 14, 2014. The trial court denied the third motion and

2
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conducted the trial on August 18 and 19, 2014. The jury returned a guilty verdict on all
three counts. Scott v. State, 231 So. 3d 1024, 1030 (Miss. Ct. App. 2016), aff’d, 231 So.
3d 995 (Miss. 2017), reh’g denied, Feb. 14, 2017.

Aggrieved and represented by counsel, Scott appealed his conviction alleging
evidentiary errors, speedy trial violations, and sufficiency and weight-of-the evidence
claims. He also filed a supplemental appellate brief, pro se, re-urging his speedy trial
claim and asserting the following issues: the trial court denied the right to confrontation,
and the State knowingly proffered perjured testimony and suppressed evidence. The
Mississippi Court of Appeals affirmed his convictions on June 21, 2016, and denied his
subsequent petition for rehearing. Id. On June 15, 2017, the Mississippi Supreme Court
granted Scott’s petition for writ of certiorari. In a split 4-4 decision issued on November
30, 2017, the court affirmed the Mississippi Court of Appeals decision, with the
dissenting justices issuing a separate written opinion. Scott, 231 So. 3d 995. Scott filed a
Petition for Writ of Certiorari with the United States Supreme Court, which was denied.

Thereafter, Scott initiated state post-conviction proceedings alleging trial court errors,
speedy trial violations, denial of his right to an initial appearance, and ineffective
assistance of counsel. The Mississippi Supreme Court denied the motion on June 25,
2018, finding the issues raised therein were barred by res judicata or without merit.

On August 23, 2018, Scott filed the instant petition for federal habeas corpus relief
raising the same claims that were raised in state court proceedings:

Ground One: Whether Petitioner was denied his constitutional right
to an initial appearance?
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Ground Two: Whether Petitioner’s statutory right to a speedy trial was
violated?

Ground Three: Whether Petitioner’s constitutional right to a speedy
trial was violated?

Ground Four: Whether the trial court erred in denying Petitioner’s
request for a continuance and allowing untimely-
disclosed D.N.A. evidence?

Ground Five: Whether the trial court erred in granting instruction S-
11A?
Ground Six: Whether the trial court failed to instruct the jury on the
v essential elements of the crime under counts I and I11?
Ground Seven: Whether the trial court violated Petitioner’s right to a

complete defense?

Ground Eight: Whether the evidence was insufficient to support the
verdict, or alternatively, whether the verdict was against
the overwhelming weight of the evidence?

Ground Nine: Whether Petitioner was denied effective assistance of
counsel for:
1. Failure to impeach witness with prior
inconsistent statement;
il. Failure to object to jury instructions not

defining the elements of counts I and II;
iii.  Failure to provide a basic defense, failure
to investigate; '

iv.  Failure to present an abandonment
instruction;
V. Failure to provide Petitioner with relevant

evidence he needed to make an informed
decision about whether to accept a
negotiated plea;

vi.  Allowing the prosecution to present false
evidence; :

vii.  Failure to hire a D.N.A. expert for
Petitioner’s defense.

Ground Ten: Cumulative Error.

Having reviewed the record and all the applicable law, the undersigned submits that Scott

is not entitled to relief and the instant petition should be dismissed with prejudice.
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Discussion
The Anti-Terrorism and Effective Death Penalty Act (“AEDPA”), codified at 28
U.S.C. §2244(d), precludes this Court from granting Petitioner federal habeas corpus
relief on claims adjudicated on the merits unless that adjudication:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the

Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). This court reviews questions of law as well as mixed questions of
law and fact pursuant to 28 U.S.C. § 2254(d)(1) of the AEDPA, while questions of fact are
reviewed under 28 U.S.C. § 2254(d)(2).

Under the first prong; the clauses “contrary to” and “unreasonable application of”
are independent bases for granting federal habeas relief. Williams v. Taylor, 529 U.S.
362,405, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000). A state court’s decision is “contrary
to” federal law if it contradicts Supreme Court precedent or reaches a different result on
materially indistinguishable facts. Id. “[C]learly established Federal law includes only
the holdings of the Court’s decisions,” White v. Woodall, 572 U.S. 415, 419, 134 S. Ct.
1697, 188 L. Ed. 2d 698 (2014) (internal citation and quotation marks omitted). Under
the “unreasonable application” clause, a federal habeas court may grant relief if the state
court “correctly identifies the govérning legal principle” but then “unreasonably applies it
to the facts of the particular case.” Bell v. Cone, 535 U.S. 685, 694, 122 S. Ct. 1843, 152

L. Ed. 2d 914 (2002). The state court’s decision must be objectively unreasonable, not
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merely erroneous or incorrect. Wood v. Allen, 558 U.S. 290, 301, 130 S. Ct. 841, 175 L.
Ed. 2d 738 (2010).

AEDPA’s second prong requires that federal courts defer to a state court’s factual
determinations unless they are based on an “unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d); Morales v.
Thaler, 714 F.3d 295, 301 (5th Cir. 2013). Deference is critical because federal courts
have no authority to grant habeas corpus relief simply because “we conclude, in our
independent judgment, that a state supreme court’s application of [federal] law is erroneous
or incorrect.” Catalan v. Cockrell, 315 F.3d 491, 493 (5th Cir. 2002); Jasper v. Thaler,
466 F. App’x 429, 435 (5th Cir. 2012). Thus, we presume the state court’s determination
of a factual issue is correct, unless a petitioner rebuts the presumption with clear and
convincing evidence. See 28 U.S. C. § 2254 (e)(1).

Ground One

In ground one, Scott claims that he was denied his constitutional right to an initial
appearance, as provided by Mississippi Uniform Circuit and County Court Rule 6.03.2
The rule, which was in effect at the time of Scott’s arrest and trial, provided that “every
person in custody shall be taken, without unnecessary delay and within 48 hours of arrest,
before a judicial officer . . . for an initial appearance.” Young v. State, 236 So. 3d 49, 58

(Miss. 2017). The primary purpose “of the initial appearance is to secure to the accused

2 Effective July 1, 2017, this rule was replaced by the Missiésippi Rules of Criminal
Procedure 5.2. '

6
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prompt . . . advice of his right to counsel by a judicial officer . . . . ” Id. (internal
quotation marks and citation omitted).

Scott appears to have raised this precise argument for the first time in his motion
to amend his state court post-conviction motion, filed formally just days before the
Mississippi Supreme Court issued its order denying post-conviction relief. If granted, it
would have brought the total number of .issues raised on post-conviction review to nine,
excepting his cuﬁulative error claim. The record reflects, however, no ruling granting or
denying the motion to amend, though it was initially attached as an exhibit to his post-
conviction motion. Rather, the court’s order of denial notes that Scott raised only eight
issues, which were barred by res judicata or without merit. Assuming arguendo this
issue was properly presented and considered on the merits on post-conviction review, the
undersigned submits that the state court’s rejection of it was not contrary to, or an
unreasonable application of clearly established federal law.

As previously noted, Scott was on Earned Supervised Release (“ERS”) for a
previous robbery conviction in Forest County, Mississippi when he committed the
alleged crimes. The ERS program “is operated exclusively .by the MDOC’; and though
released from custody, Scott “retain[ed] inmate status aﬁd remain[ed] under the MDOC’s
jurisdiction.” Sobrado v. State, 168 So. 3d 1114, 1118 (Miss. Ct. App. 2014) (citing Miss.
Code Ann. § 47-5-138(6) (Supp.2013)). One of the conditions of his supervised release
was that he would not commit another federal, state, or local crime. He was also to
remain within the boundaries of Forest County, Mississippi. Though it is unclear when it

was first asserted, the undersigned notes that Scott’s defense has consistently been that

7
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the events of July 3, 2009, were the result of a drug deal gone bad—also an ERS
violation.

Although there are indications that an arrest warrant was issued or at least, an
application filed, on or around July 3, 2009, no such warrant appears in the record.> The
record does reflect that on July 15, 2009, MDOC issued a rule violation report indicating
that Scott was wanted by the Hattiesburg Police Department on charges of burglary,
attempted rape, and kidnapping. On or around November 29, 2009,* Scott turned himself
in to authorities in Hinds County, Mississippi, for questioning. At a revocation hearing
conducted on February 22, 2010, Scott was found guilty of failing “to abide by the
conditions of release.” In addition to the new charges, the hearing officer notes that Scott
had absconded from supervision. As a result, Scott was removed from the ERS program
and served the remainder of his prior sentence in MDOC custody until it expired on
February 6, 2011. On September 26, 2011, a Forest County grand jury formally indicted
Scott on the charges in this case and a capias warrant issued that same date. Scott was
subsequently arrested on January 25, 2012, nearly a year after completing his revocation
sentence. At an arraignment conducted on March 14, 2012, Scott was represented by
counsel, waived formal reading of the indictment, and pled not guilty. A privately

retained attorney entered an appearance on his behalf on April 11, 2012. Over the course

3 The rule violation report references a warrant, and the detective assigned to the case
testified that he completed an application for an arrest warrant for Scott on July 3, 2009. ECF No 8-5,
pp. 309-11; ECF No. 8-7, p. 19.

4 This date is confirmed by MDOC’s housing report. ECF No. 7-7, p. 3.
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of the state court proceedings, Scott would have four different attorneys. The second
surrendered his law license four months before trial, while.the third and the trial judge
initially assigned recused themselves due to a conflict.’

In evaluating Scott’s initial appearance claim, the undersigned considers his legal
status and detention before and after indictment. With regard to his post-indictment
detention beginning in January 2012, the record confirms that he was not provided an
initial appearance. This was not a constitutional violation, however. The Fourth
Amendment requires a prompt judicial determination of probable cause “as a prgrequisite
to extended restraint of liberty following arrest.” Gerstein v. Pugh, 420 US 103, 114, 95
S. Ct. 854, 43 L. Ed. 2d 54 (1975); Cty. of Riverside v. McLaughlin, 500 U.S. 44, 56, 111
S. Ct. 1661, 114 L. Ed. 2d 49 (1991). “Judicial determinations of probable cause within
48 hours of arrest will, as a general matter, comply with the promptness requirement
of Gerstein.” McLaughlin, 500 U.S. 44. A person arrested pursuant to a warrant or
indictment, however, is not constitutionally entitled to a separate judicial probable cause
determination. Id. at 53. Nor was Scott, as an indicted detainee, entitled to an initial
appearance or a preliminary hearing under state law. See Mississippi Uniform Circuit and
County Court Rule 6.05 (defendant who has been indicted by a grand jury shall not be

entitled to an initial appearance or preliminary hearing). 6

> Upon information and belief, the trial judge and the father of Scott’s third counsel
prosecuted Scott’s previous conviction.

6 Effective July 1, 2017, this rule was replaced by Rules 5.2 and 6. 1 of the Mississippi Rules
of Criminal Procedure, which provides that a defendant who has been indicted by a grand jury is not
entitled to a preliminary hearing.
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As for Scott’s pre-indictment detention beginning in November 2009, while there
was probable cause for his arrest, it is unclear whether Scott was arrested in connection
with the underlying charges when he turned himself in. The rule violation report is the
only document of note, and it cites an independent basis for his pre-indictment detention.
In any event, because Scott is now incarcerated pu'rsuant to a valid conviction on the
underlying charges, he cannot challenge his conviction on the basis that he was arrested
in 2009 without a probable cause determination. See, e.g., Montoya v. Scott, 65 F.3d 405,
421 (5th Cir. 1995). The United States Supreme Court has long held that “a conviction
will not be vacated on the ground that the defendant was detained pending trial without a
determinatioﬁ of probable cause.” Gerstein, 420 U.S. at 119.

A person who is properly arrested but held in pre-trial detention for a prolonged
period of time without a hearing, however, may bring a Fourteenth Amendment claim for
deprivation of procedural due process. Jauch v. Choctaw Cty., 874 F.3d 425, 429-30 (5th
Cir. 2017); Jones v. City of Jackson, 203 F.3d 875, 880-81 (5th Cir.'200v0). To the extent
Scott claims that he should have been brought before a judicial officer before his
arraignment, any such claim would, presumably,b only be viable with respect to his post-
indictment detention, i.e., the period between his arrest on the indictment and arraignment
in 2012. See generally Jauch, 874 F.3d 425. Indeed, after Scott completed his revocation
sentence, he was no longer detained. He remained free for nearly a year. When he was
arrested pursuant to the indictment in January 2012, 50 days passed before his

arraignment. Though it was not within 30 days as provided by Mississippi Uniform

10
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Circuit and Court practice,’ Scott has not shown that it was so excessive as to establish a
due process violation. Id. at 429435 (96-day detention without' an arraignment or other
court appearance is a due-process violation).

Though Scott complains that his revocation hearing was not held within the
timeframe of MDOC poliéy, “a prison official’s failure to follow the prison’s own
policies, procedures or regulations does not constitute a violation of due process, if
constitutional minima are nevertheless met.” Myers v. Klevenhagen, 97 F.3d 91, 94 (5th
Cir. 1996). Supervised.releasees and parolees do not enjoy the “full panoply” of
constitutional protections to which criminal defendants are entitled. Morrissey v. Brewer,
408 U.S. 471, 480, 92 S. Ct. 2593, 2600, 33 L. Ed. 2d 484 (1972).% See Hays v.
Granderson, No. 4:15CV51-NBB-DAS, 2017 WL 3584915, at *3 (N.D. Miss. Aug. 18,
2017) (status as a supervised releasee “changes the calculus from the 48—hour burden-
shifting standard of Gerstein and McLaughlin (which applies to normal suspects) to the
much lower bar of “as promptly as convenient” after arrest (for parolees suspected of

violating the terms of their conditional release)). Sufficient evidence supported Scott’s

" Rule 8.01 of the Uniform Rules of Circuit and County Court Practice, which was in effect at
the time of Scott’s arraignment, provided that an “[a]rraignment unless waived by the defendant,
shall be held within (30) days after the defendant is served with the indictment.”

8 For our purposes here, courts do not distinguish between individuals on parole, probation or
supervised release. See Morris v. State, 66 So. 3d 716, 719 (Miss. Ct. App. 2011) (“The period of
earned-release supervision shall be conducted in the same manner as a period of supervised parole.”)
(quoting at § 47-5-138(6)); United States v. Garcia-Avalino, 444 F.3d 444, 447 (5th Cir. 2006) (“We
do not distinguish between parolees and those on supervised release for the purpose of determining
their constitutional rights™).

11
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revocation, and the record does not reflect that he was prejudiced by any delay in holding
his revocation hearing. -

To the extent this claim was considered on the merits, the Mississippi Supreme
Court’s rejection of it was not an unreasonable application or contrary to clearly
established federal law.

Grounds Two and Three

In grounds two and three, Scott asserts that his state statutory and constitutional
rights to a speedy trial were violated because 5 years passed between the crime and trial.
To bé precise, 4 years, 8 months, and 21 days passed from the date Scott turned himself
in until trial, 2 years, 10 months and 24 days of which were between his indictment and
trial. As a preliminary matter, however, this court need only concern itself with whether
his constitutional right to a speedy trial was violated because a violation of a state
speedy-trial law by a state court is non-cognizable on habeas review. Millard v. Lynaugh,
810 F.2d 1403, 1406 (5th Cir. 1987).

A defendant’s constitutional right to a speedy trial does not attach at the time of
the crime, but “attaches at the time of arrest or indictment, whichever comes first.”
Dillingham v. United States, 423 U.S. 64, 65, 96 S. Ct. 303, 46 L. Ed. 2d 205 (1975). In
making this assessment, courts consider whether the defendant is “‘formally charged with
a crime or actually restrained in connection with that crime.”” Cowart v. Hargett, 16 F.3d
642, 646 (5th Cir. 1994) (quoting Dickerson v. Guste, 932 F.2d 1142, 1144 (5th Cir.
1991) (5th Cir. (1991)). Once the constitutional right to a speedy trial accrues, a

determination of whether the right has been violated requires a careful balancing of four

12
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factors: (1) the length of delay, (2) the reason for the delay, (3) the assertion of the right,
and (4) the prejudice to the defendant. Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33
L. Ed. 2d 101 (1972); Leachman v. Stephens, 581 F. App’x 390 (5th Cir. 2014). No
single factor is determinative in the analysis, and AEDPA “requires us to give the widest
of latitude to a state court’s conduct .of its speedy-trial analysis.” Amés v. Thornton, 646
F.3d 199, 205 (5th Cir. 2011).

Balancing the four Barker factors in this case, the Mississippi Court of Appeals
concluded that Scott’s speedy trial claim lacked merit. The undersigned submits this
finding was not contrary to or an unreasonable application of clearly established federal

law.

 Length of the delay

To trigger a speedy-frial analysis, a defendant must show that the delay “between
accusation and trial has crossed the threshold dividing ordinary from ‘presumptively
prejudicial’ delay.” Doggett v. United States, 505 U.S. 647, 651-52, 112 S. Ct. 2686,
120 L. Ed. 2d 520 (1992). “If the accused makes this showing, the court must then
consider, as one factor among several, the extent to which the delay stretches beyond the
bare minimum needed to trigger judiciél examination of the claim.” Id.

In assessing the length of the delay in this case, the Mississippi Court of Appeals
excluded from its calculation Scott’s pre-indictment detention because it found the record
did not “fully support Scott’s contention that he was first arrested in late 2009 for this
crime.” Scott, 231 So. 3d at 1043 (emphasis added). The court reasoned that Scott’s

speedy trial rights attached in September 2011 when he was formally indicted on the
13
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underlying charges. Given the chronology of events, this was not an unreasonable
assessment. Several courts have held that a defendant’s right to a speedy trial on charges
committed while he was on parole attach, not when he is taken into custody for violating
parole, but when the indictment on those charges is returned. Cowart, 16 F.3d at 645;
Coleman v. State, 725 So. 2d 154 (Miss. 1998); United States v. Dean, 528 F. Supp. 2d
637, 638 (W.D. Tex. 2007); U. S. ex rel. Randazzo v. Follette, 282 F. Supp. 10, 14
(S.D.N.Y. 1968), aff’d, 418 F.2d 1319 (24 Cir. 1969) (“To Weigh retaking of a parole(e)
on scales calibrated for standard cases of arrest and probable cause is to compare
incomparables.”); Story v. Rives, 97 F.2d 182, 188 (D.C. Cir. 1938) (“it cannot be said
that the retaking of a prisoner who is already within the legal custody of the authorities
constitutes an arrest within the meaning of the constitutional provisions.”).

However calculated, the delay in this case is presumptively prejudicial, and this
factor was rightly weighed in Scott’s favor. As it exceeded one year, it was sufficient
under both state and federal law to trigger full consideration of the other Barker factors.
See Amos, 646 F.3d at 206 (“bare minimum required to trigger a Barker analysis is one
year” in the Fifth Circuit); State v. Woodall, 801 So.2d 678, 682 (Miss. 2001) (the
Mississippi Supreme Court has generally held that a delay of eight months or longer is
“presumptively prejudicial.”) (citations omitted). This presumption, however, does not
“warrant an immediate conclusion that the defendant has been denied his Sixth
Amendment right to a speedy tri.al.” Robinson v. Whitley, 2 F.3d 562, 568 (5th Cir. 1993).
“[O]nly in cases in which the post-indictment delay lasted at least five years” will

prejudice from delay rise to this level. United States v. Serna-Villarreal, 352 F.3d 225,

14
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232 (5th Cir. 2003). Such was not the case here. Accordingly, as further set forth herein,
Scott must make an affirmative showing that he was prejudiced by the pre-trial delay.

Reason for the delay

The second Barker factor primarily considers “which party is more responsible for
the delay.” Law v. Stephens, 536 F. App’x 409, 413 (5th Cir. 2013). Not all reasons for
delay are assigned equal weight. “At one extreme, a deliberate delay to disadvantage the |
defense is weighted heavily against the state. At the other end of the spectrum, delays
explained by valid reasons or attributable to the conduct of the defendant weigh in favor
of the state. Between these extremes fall unexplained or negligent delays, which weigh
against the state, ‘but not heavily.”” Goodrum v. Quarterman, 547 F.3d 249, 258 (5th
Cir. 2008) (internal citations and quotations marks omitted).

Having excluded the pre-indictment period from its calculation, the Mississippi
Court of Appeals considered the first delay to be the nearly 6-month period between |
Scott’s indictment and arraignment. Because no explanation was provided for this delay,
it was weighed against the State. The state court found the second delay—the 30-day
period between Scott’s arraignment and his motion to recuse the trial judge—was “likely
attributable to Scott” because the recusal motion was not filed until he retained counsel.
The third delay—the 5-month lapse between the recusal motion and appointment of a
new trial judge— was deemed neutral. The fourth delay—the 18-month period from the
appointment of a new trial judge until the appointment of Scott’s first court-appointed
attorney—was attributed to Scott. In so doing, the court cited the repeated assurances

from Scott’s then counsel that “either a guilty plea would be entered, or he would work

15
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with the trial court to set a trial date.”® Whether publicly assigned or privately retained,
“because ‘the attorney is the [defendant’s] agent when acting, or faiiing to act, in
furtherance of the litigation,” delay caused by the defendant’s counsel is also charged
against the defendant.” Vermont v. Brillon, 556 U.S. 81, 90-91, 129 S. Ct. 1283, 1290—
91,173 L. Ed. 2d 231 (2009) (quqting Coleman v. Thompson, 501 U.S. 722, 753,111 8S.
Ct. 2546, 115 L. Ed. 2d 640 (1991), holding modified by Martinez v. Ryan, 566 U.S. 1,
132 S. Ct. 1309, 182 L. Ed. 2d 272 (2012).

Lastly, the court weighed the final delays in the last two months before trial
equally against both sides. On the same date that Scott’s third attorney withdrew due to
conflict, the State moved for a continuance to obtain DNA samples for comparison with
blood found at the crifne scene. Both sides thereafter agreed to a one week’s extension
from August 13, 2014 to August 19, 2014.

Based on the foregoing, the Mississippi Court of Appeals concluded that while
some delays were neutral or weighéd slightly against the State, most of them were
attributable to Scott. Scort, 231 S0.3d 1021, 1043.

However, Scott argues that the state court should have considered the reasons for
the pre-indictment delay after he turned himself in to authorities in November 2009. Had
the court done so, he claims that this factor would have weighed heavily against the State

because the prosecution admitted during opening statement that the police department

% The record reflects that Scott’s court-appointed lawyers were responsible for moving the
case forward and bringing it to trial. :
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dropped the ball in failing to present the case to the district attorney’s office. However,
“[t]here has been no showing that the state intentionally delayed the proceedings in

this case. Unexplained or negligent delay is weighed against the state, but not

heavily.” See United States v. Avalos, 541 F.2d 1100, 1111 (5th Cir. 1976). Even if the
Court were to agree that this reason was sufficient to wéigh this Barker factor in Scott’s
favor, it is not dispositive. It must be considered in conjunction with the other factors.

Assertion of the right

The third factor is whether Scott diligently asserted his right to a speedy trial.
Vigorous and timely assertions of this right “receive strong evidentiary weight, while
failure to assert the right will make it difficult for a defendant to prove that he was denied
a speedy trial.” Amos, 646 F.3d at 207 (internal quotation marks omitted). “This is
because the vigorousness with which a defendant complains about the delay will often -
correspond to the seriousness of the deprivation.” Goodrum, 547 F.3d at 259 (citing
Barker, 407 U.S. at 531-32).

The record in this case reflects that Scott filed two motions to dismiss, pro se,
alleging that his right to a speedy trial had been violated: the first on March 24, 2014,
more than two years after his indictment, and the second on May 2, 2014. With the
assistance of counsej, he filed a third motion on August 14, 2014—five days before trial.
Consistent with federal law, the state court weighed Scott’s failure to raise his speedy
trial concern sooner against him. Scott, 231 So. 3d at 44. Seé Speer v. Lumpkin, 824 F.
App’x 240, 245 (5th Cir. 2020) (weighing factor against defendant because he waited

nearly 22 months, “well beyond the delay in other cases where we have found this factor
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to weight against the defendant). Scott claims, however, that the court failed to consider
that he filed two speedy trial motions prior to March 2014—one in June 2010 and the
other in May 2013. Neither appear in the record, however. Moreover, Scott was
incarcerated pursuant to his probation revocation in 2010 and had yet to be formally
indicted.!?

Even if the Court were to credit Scott with these additional motions, the Fifth
Circuit has “long warned that a motion to dismiss, as opposed to a request for a prompt
trial, is ‘not a valid demand for a speedy trial.”” Speer, 824 F. App’x at 245 (quoting
Cowart, 16 F.3d at 647, see alsé United States v. Harris, 566 F.3d 422, 432 (5th Cir.
2009) (“A motion to dismiss the indictment, particularly when, as here, it is filed over
two years after the indictment, is not evidence of a [deéire to be tried promptly.]”).
Because the Mississippi Court of Appeals rightly observed that “a demand for dismissal
for violation of the right to speedy trial is not the equivalent of a demand for speedy
trial,” this factdr was properly weighed against Scott. Scott, 231 So. 3d at 1043 (quoting
Perry v. State, 637 So. 2d 871, 875 (Miss. 1994).

Prejudice

The final element in the Barker analysis is whether Scott was prejudiced by the
pre-trial delay. Of all the factors, the prejudice factor is “the most difficult to evaluate

qualitatively and quantitatively.” United States v. Greer, 655 F.2d 51, 53 (5th Cir. 1981).

10 The undersigned notes that Scott filed a petition for writ of mandamus in the Mississippi
Supreme Court requesting that it compel the lower court to rule on his speedy-trial motions filed in
June 2010 and May 2013. The petition was denied with prejudice because Scott failed to show, inter
alia, that the motions had been filed. '
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Because the first three factors do not weigh heavily in his favor, Scott must make an
affirmative showing of actual prejudice. Laws, 536 F. App’x at 414; Amos, 646 F.3d at
208. While the pre-trial delay was sufficient to require a full Barker analysis, it was not
so lengthy as to relieve Scott of this burden. See United States v. Frye, 372 F.3d 729,
738 (5th Cir. 2004) (recognizing that federal courts generally presume prejudice only |
~ when the delay exceeds five years); Doggett, 500 U.S. 647, 657 (finding 8 '2-year delay
caused solely by government negligence was long enough that affirmative proof of
particularized prejudice was nbt essential). Prejudice may be established in three ways:
(1) proof of oppressive pretrial incarceration; (2) proof of anxiety and concern of the
accused; and (3) proof that the defense was impaired by the delay. Barker, 407 U.S. at
532. “Of these, the most serious is the last because the inability of a defendant
adequately to prepare his case skews the fairness of the entire system.” Speer, 824 F. -
App’x at 245 (citing Barker, 407 U.S. at 532).

Though Scott states that he suffered anxiety and oppressive incarceration for five
years after turning himself in, the Mississippi Court of Appeals did not expressly consider
the first two factors in its decision. That said, Scott was not detained for five years. For
over 14 months, from November 2009 to February 2011, he was serving his revocation
sentence. Once that sentence expired, nearly a year passed before Scott was incarcerated
again. Any anxiety or oppressive incarceration he experienced during this time period
cannot be attributed solely to the charges in this case. See Cowart, 16 F.3d at 647 (“As it
was proper for Cowart to be returned to the state penitentiary for parole violations, it was

inappropriate for the magistrate judge to find prejudice to Cowart from his
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confinement.”). Scott’s generalized expressions of anxiety and concern post-indictment,
moreover, “amount to little more than a nominal showing of prejudice.” Goodrum. 547
F.3d at 263. |
The heart of the prejudice inquiry is this: whether the pre-trial delay impaired
Scott’s defense. Speer, 824 F. App’x at 246. Scott appears to assert that the loss of
certain evidence—the 911 recording, written statements, and the victim’s clothing—was
inherently prejudicial. However, such evidence must be considered in conjunction with
the evidence that was presented at trial. Because Scott faced three charges—burglary,
attempted rape, and kidnapping—the undersigned considers each in turn.
a. Burglary of a Dwelling
Scott does not articulate, must less demonstrate, how the loss of evidence impaired
his burglary defense. In state court proceedings, Scott claimed that he went to the
victim’s home to recover drug money and was presumably, without objection, invited
inside. The physical altercation thét ensued was the result of a “drug deal gone bad.”
However, the evidence collected that night and presented at trial indicated a break-in.
The victim testified that she was sleeping on her living room éouch when she heard glass
- breaking from her kitchen door, and saw a man entering, who she later recognized as
Scott. Both the responding officer and the investigator assigned to the case testified that
they saw broken glass in the kitchen do‘or and glass on the kitchen floor. Police photos
taken that night corroborate their accounts. Such evidence illustrates an unlawful entry,

not an invitation.
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b. Attempted Rape

Scott’s impairment argument is perhaps moét relevant to the attempted rape
charge. Under state law, attempt requires “(1) an intent to commit a particular crime; (2)
a direct ineffectual act done towards its commission, and (3) failure to consummate its
commission.” Pruitt v. State, 528 So0.2d 828, 830 (Miss. 1988). At trial, when asked why
she believed that Scott intendgd to rape her, the victim testified that Scott came toward
her, was “grabbing all over [her],” and “tearing at [her] clothes” as they struggled down
the hallway toward her bedroom, all the while saying: “that ass is mine;” “I got that ass,
bitch;” and, “you’re mine now.” See Harden v. State, 465 S0.2d 321, 325 (Miss.1985)
(lewd suggestions coupled with physical force constituted sufficient evidence to establish
intent to rape). The victim’s testimony was not only consistent with the accounts she
gave to the responding officer and an eyewitness at the scene, but it was corroborated by
their testimonies at trial. Photographic evidence taken by police that night indicated
blood drop stains in the hallway connecting the living room to the bedroom.

Notwithstanding, Scott claims that the loss of the photo lineup, the 911-recording,
written statements, and the victim’s clothing impaired his ability to defend this charge. In
light of the evidence establishing his guilt, it is more likely that this evidence would have
been inculpatory, not exculpatory. Robinson, 2 F.3d at 571.

Scott fails to show, for example, how the loss of the photo lineup was prejudicial.
His defense was that he never committed the alleged acts, not one of mistaken identity.
He admitted to being in the home and left both his wallet and DNA at the scene. There

are record indications that the victim identified him in the photo lineup the next day.
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As to the 911-recording, the prosecution asserted at the speedy trial hearing that

 the Hattiesburg Police Department did not keep 911 recordings and, even if it did, the
victim denied placing the 911 call. Even if Scott had been able to obtain a copy of the
911 recording, he does ﬁot demonstrate what the 911 recording would have shown, or
how it would have been exculpatory.

Scott also fails toishow how the loss of written statements was an impairment. He
does not, for example, identify any lost witnesses with any particularity, nor speqify what
they would have said. Rather, his argument in this regard relies principally on the loss of
the victim’s written statement. He specifically cites to an inconsistency between her
testimony and the detective’s police report,!! i.e., that Scott had gotten on top of her on
the bed.

At trial; the victim denied making this statement. She testified that Scott only
threw her on the bed. Scott asserted at trial and on direct appeal that the victim’s written

- statement may have revealed other inconsistences. But the state court found this
argument was entirély speculative, as Scott did “not know the contents of Landry’s
written statement to demonstrate any inconsistency.” Scott, 231 So. 3d at 1044. The
undersigned would further note that Scott also had the opportunity to cross examine the
responding officer to whom the statement was made, and the eyewitness who spoke to
the victim after the assault. Their testimonies did not reveal any additional

inconsistencies.

' The trial court, however, excluded Detective Rayner's police report from the evidence.
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Lastly, Scott argues that his defense was impaired by the loss of clothing that the
victim was wearing that night.'?* As noted above, the victim testified that one of the
reasons she believed Scott was attempting to rape her was because he was “trying to rip
my shirt off.”'3> However, the victim testified that the shirt was never turned over to law
enforcement because her mother threw it away when she brought her new clothes to the
hospital. That the shirt was not preserved is conceming, but Scott cannot demonstrate
that it would have been recoverable had he been brought to trial sooner. Moreover, it is
not clear the shirt would have been exculpatory. The responding officer testified that the
victim’s clothing was torn upon his arrival.

At best, the undersigned submits that Scott has articulated reasons that his defense
to the attempted rape charge might have been impaired by the loss of the victim’s written
statement and clothing; however, the “possibility of prejudice is not enough, especially
when Scott has the AEDPA burden of showing that the state could not have reasonably
ruled against him.” Speer, 824 F. App’x at 246 (internal quotation marks and citation
omitted). While there were no eyewitnesses to what transpired in the victim’s home, a
victim’s testimony alone is sufficient to support a sex crime conviction, as long as it is
not discredited or contradicted by other evidence. Pitts v. State, 291 So. 3d 751, 758

(Miss. 2020). Though Scott maintains that he went to the victim’s home to conduct a

12 In pre-trial hearings, the prosecution noted that there was clothing in the victim’s car when
it was recovered. However, the victim testified that she sold the vehicle after it was recovered by
police. At trial, the defense focused on the shirt that the victim was wearing that night.

'3 ECF No. 8-4, pp. 42-43.
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drug deal, not rape, one could accept this contention and still find sufficient evidence that
he committed the alleged crimes upon arrival. Cowart, 16 F.3d at 648 (observing that the
purpose for going to the victim’s house was immaterial to the crimes that transpired upon
arrival).

¢. Kidnapping

As to the kidnapping charge, the defense insinuated at trial that the victim
willingly went with Scott because it was her suggestion to go to an ATM. The victim
testified, however, that she made this suggestion because she thought it was her “only
way to get out of” the situation, and to dissuade Scott from raping her; Prior to that point,
she had attempted to escape through the window and Scott, who had put her in a
chokehold more than once, pulled her back in. Once she made the ATM suggestion,
Scott “forced” her to the front door, opened her car door, and pushed her inside. As they
took off, she attempted to jump from the car, but Scott grabbed her throat and held onto
her until she freed herself and rolled onto the street.

While there were no eyewitnesses to what transpired inside the victim’s home, a
witness did see the victim and Scott as they were leaving. Kristopher Molley testified
that he was dropping off his coworker at a nearby home when he heard yelling and
screaming. When he looked in his rearview mirror, he saw the victim in “a scuffle” with
a tall man. The two then got into a car and took off, nearly hitting his car. Molley
testified that he then saw the victim jump out and roll onto the street. In assessing the
sufficiency of the evidence, the state court found that the “confinement in Landry’s

vehicle, coupled with Scott’s restraint of Landry, satisfied the elements of kidnapping
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such that a jury could reasonably conclude Scott kidnapped Landry.” Scott, 231 So. 3d at
1040. Scott offers neither argument nor evidence that, had the trial taken place sooner,
Molley or any other witness would have testified favorably for him on the kidnapping
charge. In fact, he does not explain how he came to leave the scene, nor does he account
for his actions or whereabouts after the “physical altercation” ensued inside the home.
Compare Russell v. Denmark, No. 3:14-CV-225-CWR-LGI, 2021 WL 1137999 (S.D.
Miss. Mar. 24, 2021) (finding defense impaired where defendant alleged that alibi
witness, who had picked him up before the shooting occurred, could no longer be located
because of the delay in triél).

Given the evidence presented at trial establishing guilt, fair-minded jurists could
conclude that Scott’s defense was not prejudiced by the loss of evidence to the extent
necessary to constitute a speedy trial violation on any of these charges. Robinson, 2 F.3d
at 570; Roach v. Jenkins, No. 3:07CV198 DPJ-JCS, 2009 WL 3711549 (S.D. Miss. Nov.
3, 2009) (loss of evidence due to extended pretrial incarceration was not prejudicial
where eyewitness observed defendant leaving the victims’ house with a television set in
hand, he was almost immediately apprehended, a television was found in the vehicle he
was driving, and the victim’s credit card was in his shirt pocket). The state court’s
rejection of Scott’s speedy trial claim was not contrary to, or an unreasonable application
of clearly established federal law.

Ground Four
On the day the trial was to begin, Scott moved for a continuance. In ground four,

he claims that the trial court’s failure to grant his motion entitles him to relief. Two
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months before trial, the prosecution filed a motion to compel testing of Scott’s DNA for
comparison with blood stain samples found at the crime scene. The motion was filed in
response to indications from defense counsel at the time that Scott, despite admitting that
he was in a physical altercation with the victim on the night in question, would challenge
the adequacy of the investigation, including the lack of DNA testing.!* The motion to
compel was granted, but the DNA analysis was not completed until the day before trial.
The morning of trial, defense counsel argued that the evidence should be suppressed
because of the late disclosure, or in the alternative, that the trial be continued so that she
could adequately prepare and respond. The evidence was ultimately admitted, however,
and Scott’s assignment of this error was rejected on direct appeal. The court of appeals
reasoned that Scott had known for two months that the State had sought his DNA, and
that any resulting error was harmless because the evidence was cumulative. In addition
to the DNA analysis, “Scott’s wallet, with his identification and Social Security card,
were found.” Scott, 231 So. 3d at 1038.

It is well-established that a request for a continuance is a matter within the trial
court’s discretion. Avery v. State of Alabama, 308 U.S. 444, 446, 60 S. Ct. 321, 84 L. Ed.
377 (1940). “To warrant federal habeas relief, the denial of the continuance must have
been not only an abuse of discretion but also ‘so arbitrary and fundamentally unfair’ that
it denied [the petitioner] due process . . .” McFadden v. Cabana, 851 F.2d 784, 788 (5th

Cir. 1988), cert. denied, 489 U.S. 1083 (1989). Scott must show “a reasonable

14 ECF No. 8-3, p.26.
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probability that the granting of a continuance would have permitted him to adduce
evidence that would have altered the verdict.” Id. at 788. For all the reasons set forth by
the Mississippi Court of Appeals, Scott has not met this burden. No relief is warranted
on this claim.
Grounds Five and Six

In grounds five and six, Scott argues that he is entitled to habeas relief because the
trial court allowed erroneous jury instrucfions. Challenges to jury instructions rarely
form a basis for federal habeas corpus relief. Gilmore v. Taylor, 508 U.S. 333, 113 S. Ct.
2112, 124 L. Ed. 2d 306 (1993). The inquiry is not “whether there was prejudice to the
[petitioner], or whether state law was violated, but whether there was prejudice of
cor;stitutional magnitude.” Galvan v. Cockrell, 293 F.3d 760, 764 (5th Cir. 2002)
(quoting Sullivan v. Blackburn, 804 F.2d 885, 887 (Sth Cir. 1986)). A habeas petitioner
must establish “not merely that the instruction is undesirable, erroneous, or even
‘universally condemned,’ but that it violated some right which was guaranteed to the
defendant by the Fourteenth Amendment.” Cupp v. Naughten, 414 U.S. 141, 146, 94 S.
Ct. 396, 38 L. Ed. 2d 368 (1973). Even when an instruction is deemed erroneous, habeas
corpus relief is not warranted when the error was harmless. A petitioner must show that
the instruction had a “substantial and injurious effect or influence in determining the
jury’s verdict.” Brecht v. Abrahamson, 507 U.S. 619, 637, 113 S. Ct. 1710, 123 L. Ed.
2d 353 (1993) (citation omitted). Scott has not met this burden here.

For example, he alleges in ground five that the trial court’s kidnapping instruction

was erroneous because it impermissibly commented on the weight of the evidence by
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including the following language: “confinement and asportation (which means the
moving of a victim against their will), are sufficient to support [k]idnapping without
regard to the distance moved, however slight, or time of confinement, no matter how
short.” The Mississippi Court of Appeals noted that while “asportation is not a necessary
element of the crime of kidnapping,” the instruction was a proper recitation of state law
as it included all the elements of kidnapping—confinement of the victim against his or
her will. Scott offers neither argument nor evidence that this instruction violated a
constitutional right or héd a “substantial and injurious effect in influencing the jufy’s
verdict.” Id. |

In ground six, Scott challenges the attempted rape and burglary instructions given
at trial. According to Scott, both instructions were erroneous because they failed to
include the definition of rape, specifically the language “forcible sexual intercourse” as
defined by Miss. Code Ann. § 97-3-65(4)(a) (Rev. 2014). The state court of appeals
noted that this argument was procedurally barred because Scott failed to raise a
contemporaneous objection to the instructions at trial. Scott urged the court to consider it
on plain error review, but the court found the argument lacked merit. Scott was accused
of attempted rape, not rape. Scott, 231 So. 3d at 1036.

Scott’s failure to comply with the contemporaneous objection rule was a
procedural default, barring this claim from federal review. Mississippi’s
contemporaneous objection rule has long been recognized as an independent and
adequate state ground consistently and regularly applied to procedurally defaulted claims.

Smith v. Black, 970 F.2d 1383, 1387 (5th Cir. 1992). That the state court reviewed this
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claim “for plain error review does not vitiate this bar.” Bell v. Epps, No. CIV.A.
3:04CV212-B, 2008 WL 2690311, at *73 (N.D. Miss. June 20, 2008), aff’d in part, 347
F. App’x 73 (5th Cir. 2009) (collecting cases). Scott has not demonstrated cause and
prejudice, or that a fundamental miscarriage of justice would occur if this claim was not
considered. Coleman, 501 U.S. at 750. Even if Scott could ovércome the procedural
default, the state court’s finding that his claim was entirely without merit was not an
unreasonable application or contrary to clearly established federal law.

Ground Seven

In ground seven, Scott argues the trial court impaired his ability to present a
complete defense by limiting testimony from John Barnes—the victim’s neighbor of five
years and an acquaintance of Scott. The defense sought to present testimony from Barnes
about the victim’s alleged drug use, specifically, that Barnes and the victim had
previously smoked marijuana, and that Scott and the victim had smoked it three weeks
before what Barnes repeatedly referred to at trial as the “accident.”

In his proffer, Barnes stated that he saw the victim and Scott in Scott’s truck in
front of her home. As he approached, the victim got out of the car. When he asked what
they were doing, she responded that they were smoking marijuana. The trial court ruled
that Barnes could testify that he had seen the victim and Scott together, but the remaining
proffer, including the victim’s alleged drug use, was irrelevant and inadmissible hearsay.
The Mississippi Court of Appeals agreed, noting that whether the victim had smoked
marijuana with Barnes “at some indeterminate point prior to July 3, 2009,” was irrelevant

to the events that transpired that night. Scott, 231 So0.3d at 1032. Moreover, the victim’s
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statement to Barnes that she and Scott were smoking marijuana did not meet an exception
to the hearsay rule, nor was it “necessary to present to the jury the complete story of the
crime” because it did not “establish or clarify the sequence of events” on the night in
question. Scott, 231 So. 3d at 1033 (citation and internal quotation marks omitted); Missl.
R. Evid. 803(1). The court also rejected Scott’s argument that the ruling precluded him
from impeaching the victim with her prior inconsistent statement because the proper

- foundation had not been laid during the victim’s cross examination.

We do not consider the application of state law-evidentiary rules by the
Mississippi Court of Appeals —only whether Scott was denied “a meaningful
opportunity to present a complete defense.” Nevada v. Jackson, 569 U.S. 505, 509, 133
S. Ct. 1990, 186 L. Ed. 2d 62 (2013) (per curiam) (quoting Crane v. Kentucky, 476 U.S.
683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986)). “The right of an accused to present a
defense has lohg been recognized as “a fundamental element of due process.”
Washington v. Texas, 388 U.S. 14, 19, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967). “Only
rarely” has the Supreme Court “held that the right to present a complete defense was
violated by the exclusion of defense evidence under a state rule of evidence.” Nevada,
569 U.S. 505. On the contrary, the Court has “never questioned the power of States to
exclude evidence through the application of evidentiary rules that themselves serve the
interests of fairness and reliability—even if the defendant would prefer to see that
evidence admitted.” Crane, 476 U.S. at 690 (citing Chambers v. Mssissz’ppi; 410 U.S.
284,302, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973)). The “well-established rules of

evidence permit trial judges to exclude evidence if its probative value is outweighed by
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certain other factors such as unfair prejudice, confusion of the issues, or potential to
mislead the jury.” Holmes v. South Carolina, 547 U.S. 319, 326, 126 S. Ct. 1727, 164 L.
Ed. 2d 503 (2006). Evidence erroneously excluded is fundamentally unfair only “if the
evidence was material in the sense that it was crucial, critical, and highly significant.”
Dacus v. Coleman, 83 ¥.3d 419 (5th Cir. 1996) (quoting Porretto v. Stalder, 834 F.2d
461, 465 (5th Cir. 1987)).

In the instant case, the state ‘court’s enforcement of its evidentiary rules did not
render Scott’s trial fundamentally unfair or his defense incomplete. Again, Scott asserted
fhat he went to the victim’s home to recover drug money and was presumably invited
inside, but at some point, and for some undisclosed reason, they got into a physical
altercation. To this end, defense counsel was allowed to quéstion the victim about her
alleged drug use. Counsel also elicited testimony from Barnes that the victim did not
appear afraid when he saw her with Scott in the weeks before the assault. In closing
argument, defense counsel attempted to explain the blood stains and broken glass as
follows: When Scott “reaches for her keys, he hits the glass door. Sends the glass out
onto the back porch. Bleeding. Blood is on her purse. In that kitchen area. He’s
bleeding. He’s bleeding as they struggled. The struggling moves down the hall, and the
back window gets broken.”

While evidence of the victim’s alleged drug use might have bolstered Scott’s
assertion that he went to the victim’s home to recover drug money, it does not overcome
(1) the photographic and forensic evidence establishing a break-in; (2) the victim’s

testimony that he attempted to rape her; and, (3) Molley’s testimony that he saw the
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victim jump out of the moving car. Nor does it overcome Barnes’s testimony on cross-
examination that after seeing the victim with Scott, he warned her to stay away from
Scott because he was a “bad dude.” The state court’s rejection of this claim on direct
appeal was not contrary to or an unreasonable application of federal law, as determined
by the United States Supreme Court.
Ground Eight

In ground eight, Scott challenges the weight and sufficiency of the evidence
supporting his conviction. The law is clear, however. Unlike a sufficiency-of-the-
evidence claim, a weight-of-the-evidence claim requires an assessment of the credibility
of the evidence presented at trial. Tibbs v. Fla., 457 U.S. 31, 37-38, 102 S. Ct. 221 1,72
L. Ed. 2d 652 (1982). “The credibility of the witnesses and the weight of the evidence is
the exclusive province of the jury.” Hebert v. Rogers, 890 F.3d 213, 225 (5th Cir. 2018)
(citation omitted). It is purely a matter of state law and is not cognizable on habeas
review. Young v. Kemp, 760 F.2d 1097, 1105 (11th Cir. 1985) (“[a] federal habeas court
has no power to grant habeas corpus relief because it finds that the state conviction is
against the ‘weight’ of the evidence . . .””). Because Scott’s challenge to the weight .of the
evidence is not a valid claim for habeas corpus review, his request for relief on this basis
should be denied.

A sufficiency-of-the-evidence claim, however, is baséd upon federal due process
principles, requiring the State to prove each element of the offense beyond a reasonable
doubt. The only relevant question in assessing‘ the sufficiency of the evidence is

“whether, after viewing the evidence in the light most favorable to the prosecution, any
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rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt.” Jackson v. Virginia, 443 U.S. 307,319, 99 S. Ct. 2781, 61 L. Ed. 2d
560 (1979). Jackson requires us to look to state law for the substantive elements of the
offense, but “the minimum amount of evidence that the Due Process Clause requires to
prove the offense is purely a matter of federal law.” Coleman v. Johnson, 566 U.S. 650,
132 S. Ct. 2060, 182 L. Ed. 2d 978 (2012) (internal quotation marks omitted). Jackson
claims also “face a high bar in federal proceedings because they are subject to two layers
of judi.cial deference.” Id. at 651. In the first layer, a state appeals court reviewing the
sufficiency of the evidence sets aside the jury’s verdict “only if no rational trier of fact
could have agreed with the jury.” Id. Inthe second layer, a federal court grants habeas
relief only upon a finding that the state court’s rejection of a sufficiency of the evidence
claim was “objectively unreasonable.” Id. Under Jackson’s sufficiency-of-the-evidence
standard, juries have broad discretion in deciding what inferences to draw from the
evidence presented at trial, requiring only that they “draw reasonable inferences from
basic facts to ultimate facts.” Jackson, 443 U.S. at 319.
~ Viewing the evidence in the light most favorable to the State in this case, the
Mississippi Court of Appeals concluded that the jury heard sufficient evidence from
which it could rationally infer that Scott committed the crimes alleged beyond a
reasonable doubt. As the court explained:
The evidence showed that Scott unlawfully entered Landry’s home
when he broke through the kitchen-door window and entered the home.
Officer Holmes and Investigator Jeff Byrd testified that they saw the glass

in the kitchen door broken, glass in the kitchen, and glass on the outside of
the door. Further, Landry testified that she was sleeping on her living-room
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couch when she heard glass breaking and saw Scott enter through the
kitchen door. This evidence illustrates that Scott unlawfully entered
Landry’s home.

The second element of burglary of a dwelling and the attempted-rape
charge have overlapping evidence. As part of the burglary charge, the
indictment charged the underlying crime of rape. To satisfy the burglary
element, the evidence must show that Scott made an act toward its
commission. Landry testified that Scott came toward her, grabbed her, and
dragged her down the hallway toward her bedroom. Landry further stated
that Scott ripped at her clothing, made sexually explicit statements, and
grabbed all over her. Photographic evidence also indicated that a blood trail
connected the living room to the bedroom. As such, the evidence is
sufficient to show beyond a reasonable doubt that Scott completed the
crime of burglary of a dwelling with the intent to commit rape.

The evidence showing Scott’s intent to rape Landry also satisfies
some of the elements for attempted rape. Attempted rape requires a
showing that Scott “designed and endeavored to rape [Landry], that he did
an overt act toward the commission thereof, and either that he failed therein
or was prevented from committing the crime.” Harden v. State, 465 So. 2d
321, 323 (Miss. 1985). The evidence establishing the second element of
burglary also supports the first two elements of attempted rape. Scott’s
dragging Landry to the bedroom, tearing her clothing, and saying sexually
explicit statements demonstrates his intent and constitutes an overt act
toward the act of rape. Additionally, Scott only ended his attempt to rape
Landry when she told him she would give him money to leave her alone.
While Scott contends this does not illustrate that he was prevented from
committing the rape, this evidence is sufficient to support his conviction of
attempted rape.

Lastly, the State was required to prove all the elements of
kidnapping. A person is guilty of kidnapping if he unlawfully forcibly
seizes and confines another person. See Holly v. State, 671 So. 2d 32, 43
(Miss. 1996). Landry testified that Scott forced her into her vehicle and
drove the car while trying to restrain her. When the car slowed down,
Landry testified that she jumped from the car, but Scott held on to her for a
period of time until she freed herself. Kristopher Molley witnessed Landry
get into the car and then jump from the car. This confinement in Landry’s
vehicle, coupled with Scott’s restraint of Landry, satisfied the elements of
kidnapping such that a jury could reasonably conclude Scott kidnapped
Landry.

34



Case 2:18-cv-001 3M-LG! Document 13 Filed 07/2 - Page 35 of 43

In viewing the evidence in the light most favorable to the State, the
evidence was sufficient to prove every element of each of the crimes

charged beyond a reasonable doubt. Therefore, this issue is without merit.

Scott, 231 So. 3d at 1039-40.

Under our limited AEDPA review, the state court’s resolution of this issue was
neither contrary to, nor an unreasonable application of, Jackson. On the contrary, the
jury’s construction of the evidence was reasonable, and its resulting decision to find Scott
guilty on each count was rational.

Ground Nine

In ground nine, Scott alleges multiple ineffective assistance of counsel claims, the
majority of which apply to trial counsel: (1) failure to impeach the victim with a prior
inconsistent statement; (2) failure to prevent the presentation of false evidence; (3) failure
to object to the burglary and attempted-rape instructions; (4) failure to present an
abandonment instruction; (5) failure to hire an DNA expert; (6) failure to provide
relevant evidence so that an informed decision could be made about plea negotiations;
and, (7) failure to investigate and provide a basic defense.

To establish a claim for ineffective assistance of counsel, a petitioner must show
(1) “counsel’s representation ‘fell below an objective standard of reasonableness,” and
(2) “but for his counsel’s deficient performance, there is a reasonable probability that the
outcome of the proceeding would have been different.” Blanton v. Quarterman, 543 F.3d
230, 235 (5th Cir. 2008) (quoting Strickland v. Washington, 466 U.S. 668, 688, 694, 104

S. Ct. 2052, 80 L. Ed. 2d 674 (1984)). It is not enough to establish a deficiency and

resulting prejudice, however. Under the limited scope of AEDPA review, even if this
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Court found the Mississippi Supreme Court’s application of Strickland was incorrect, we
could not recommend granting habeas relief unless we found that court’s application of
Strickland to be objectively unreasonable or an actual misapplication of the law.
Harrington v. Richter, 562 U.S. 86, 101, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011)
(citation omitted). “[S]Jurmounting Strickland’s high bar is never an easy task and
[e]stablishing that a state court’s application of Strickland was unreasonable under §
2254(d) is all the more difficult.” Vasquez v. Thaler, 505 F. App’x 319, 326 (5th Cir.
2013) (quoting Premo v. Moore, 562 U.S. 115, 122, 131 S. Ct. 733, 178 L. Ed. 2d 649
(2011) (internal quotation marks and citations omitted)). |
Victim’s Prior Inconsistent Statement

Scott’s first two ineffective assistance claims concern the victim’s statement to
Officer Holmes that Scott had gotten on top of her on the bed. Scott claims that counsel
was ineffective for allowing the prosecution to present this “false” testimony, and for
failing to impeach the victim with this prior inconsistent statement. The record reflects
that counsel elicited testimony during the victim’s cross examination from which the jury
could make this inference, but she stopped short of expressly asking the victim if she
made the statement and did not request that Holmes’s report be entered into evidence.
Arguably, this was because the report would have shown the victim’s testimony was
consiste.nt' in nearly every other aspect. It also included his firsthand observations upon
arriving at the scene— that the victim had blood all over her, her clothing was torn, and

she had abrasions all over her body.
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A tactical decision not to pursue and present potential mitigating evidence because
it is “double-edged “in nature is objectively reasonable. Runnels v. Davis, 664 F. App’x
371, 377 (5th Cir. 2016) (citing Kitchens v. Johnson, 190 F.3d 698, 703 (5th Cir.» 1999)
(find that “double-edged” evidence is “even less susceptible to judicial second-guessing”
because it “essentially comes down to a matter of degrees”). Even if counsel was
deficient in failing to impeach the victim as Scott argues, he has not shown that he was
prejudiced. Counsel elicited testimony from the detective that the victim made this
statement during the defense’s case in chief; she also cited it as a reason to question the
victim’s credibility throughout trial. But as noted on direct appeal, “other evidence
satisfied the elements of the crime.” Scott, 231 So.3d at 1045.

Jury Instructions

Scott’s next two ineffective assistance claims concern counsel’s handling of jury
instructions. Specifically, Scott argues that counsel was ineffective for failing to object
to the fact that the burglary and attempted rapé instructions did not include the definition
of rape. However, the “[f]ailure to raise meritless objections is not ineffective lawyering;
it is the very opposite.” Wood v. Quarterman, 503 ¥.3d 408, 413 (5th Cir. 2007). See
also Koch v. Puckett, 907 F.2d 524, 527 (5th Cir. 1990) (“This Court has made clear that
counsel is not required to make futile motions or objections.”). As noted earlier, the state
court found the instructions were proper on direct appeal.

Scott’s claim that counsel was ineffective for failing to present an abandonment
instruction is equally unavailing. Under Mississippi law, abandonment is a defense to an

attempted crime. “[A]bandonment occurs where, through the verbal urging of the victim,
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but with no physical resistance or external intervention, the perpetrator changes his
mind.” Ross v. State, 601 So. 2d 872, 875 (Miss. 1992). In Ross, the Mississippi
Supreme Court found sufficient evidence to support an abandonment defense where the
defendant ceased in his efforts to rape a woman after she pleaded and told him that her
daughter would soon be home. Id. at 873. See also Pruitt, 528 So.2d at 830 (attempted
rape was voluntarily abandoned by defendant when he told victim she was free to leave).
But contrary to what Scott argues in his traverse, the Mississippi Court of Appeals did not
find that he abandoned an attempt to rape the victim. Moreover, the undersigned submits
that Scott cannot abandon an intent that he claimed not to have. Scott has consistently
maintained that he did not go to the victim’s home with the intention of raping hef nor
make any efforts to do so once he was there. Had trial- counsel sought an abandonment
instruction, it would have undermined Scott’s defense.
DNA Evidence

For his next two claims, Scott objects to counsel’s handling of the DNA evidence.
Specifically, Scott alleges that counsel’s failure to obtain the DNA report prior to trial
prejudiced his ability to make an informed plea decision and to efféctively challenge the
DNA results at trial. According to Scott, he was presented with a ten-year plea deal, and
the State only sought DNA testing once plea negotiations fell apart. Had he known about
the results sooner, Scott claims that he “may well have accepted the State’s plea bargain.”
(emphasis added).

It is well-established that “[i]f a plea bargain has been offered, a defendant has the

right to effective assistance of counsel in considering whether to accept it. If that right is
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denied, prejudice can be shown if loss of the plea oppoﬁunity led to a trial resulting in a
conviction on more serious charges or the imposition of a more sévere sentence.” Lafler
v. Cooper, 566 U.S. 156, 168, 132 S. Ct. 1376, 1387, 182 L. Ed. 2d 398 (2012). Having
closely examined the record, the undersigned finds no indication that a plea offer was
made. !° That said, Scott cannot show that counsel’s performance was deficient for the
reason asserted. The DNA analysis was not completed until the day before trial, and
upon receiving the results, counsel moved for a continuance. To the extent Scott claims
that counsel was ineffective for failing to obtain the DNA report sooner, counsel cannot
be deemed ineffective for failing to discover something that did not exist. Moreover, the
DNA evidence was cumulative, and Scott has not shown “that better preparation, or
testimony by a defense DNA expert, would have changed the jury’s verdict.” Wolfe v.
Dretke, 116 F. App’x 487, 494-95 (5th Cir. 2004).
Failure to Investigate

Lastly, Scott argues that counsel was ineffective for failing to investigate and
provide a basic defense. Scott’s trial counsel was the fourth attorney to represent him
after his arraignment. The first two attorneys were retained by Scott, while the second
two were court-appointéd. Liberally construed, Scott contends that his attorneys were
collectively ineffective for failing to conduct a pre-trial investigation for potential

witnesses and for failing to preserve lost evidence.

15 The only apparent references to plea negotiations were remarks made by the trial court
judge, who noted that the delay in trial was largely caused by Scott’s second attorney, Rod Nixon,
who repeatedly indicated that the plea would be entered. ECF No. 8-3, p. 3.
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In support, Scott claims that Molley’s testimony could have been discredited if
counsel had sought his statement before trial. Scott argues that Molley could not have
known, for instance, that he was a tall man because he only saw him as the victim’s car
passed. Moreover, Scott cléims that Molley “mentioned four additional witnesses [that]
counsel could have sought and interviewed to establish that there was a relationship
between Scott and Landry.” Scott even asserts that ke knew of several other witnesses
who could have testified about his relationship with the victim. Lastly, Scott charges that
counsel should have investigated the victim’s personal background and searched.her
home and car for drugs.

First, whether Molley could accurately ascertain Scott’s height is irrelevant as
Scott’s identity has néver been in dispute. Also, Molley testified that he saw the victim
and Scott as they were walking oﬁt of her home.

Second, the only individuals that Molley mentioned in his testimony were his co-
worker and her two roommates. If it is Scott’s contention that these individuals could
have testified that Scott and the victim had a relationship, Scott was in the best positioﬁ to
inform counsel of same. Likewise, Scott was in the best position to inform counsel of any
other witnesses that he knew who could have testified about his alleged relationship with
the victim. None of his attorneys can be reasonably faulted for failing to present
mitigating evidence that their client failed to disclose. Sharp v. Johnson, 107 F.3d 282,
286 (5th Cir. 1997) (holding that any error which occurred due to the defendant’s
withholding of information from his attorney was not the fault of counsel and did not

constitute deficient performance). Moreover, a petitioner seeking to show ineffective
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assistance of counsel by failing to investigate a witness must “name the witness,
demonstrate that the witness was available to testify and would have done so, set out the
content of the witness’s proposed testimony, and show that the testimony would have
been favorable to a particular defense.” Day v. Quarterman, 566 F.3d 527, 538 (5th Cir.
2009). Scott presents nothing more than his own bare allegations that witnesses would
have presented exonerating evidence; he presents no witness affidavits or any other
evidence to support his claims. Additionally, “complaints of uncalled witnesses are not
‘favored in federal habeas corpus review because the presentation of testimonial evidence
is a matter of trial strategy and because allegations of what a witness would have stated
are largely speculative.” Day, 566 F.3d at 538 (citing Bray v. Quarterman, 265 F. App’X
296, 298 (5th Cir. 2008)).

As for his failure-to-investigate claim, Scott must allege “with specificity what the
investigation would have revealed and how it would have altered the outcome of the
trial.” United States v. Green, 882 F.2d 999, 1003 (5th Cir. 1989). For “without a
specific, affirmative showing of what the missing evidence or testimony would have
been, a habeas court cannot even begin to apply Strickland’s standards because it is very
difficult to assess whether counsel’s performance was deficient, and nearly impossible to
determine whether the petitioner was prejudiced by any deficiencies in counsel’s
performance.” Anderson v. Collins, 18 F.3d 1208, 1221 (5th Cir. 1994) (quoting U.S. ex
rel. Partee v. Lane, 926 F.2d 694, 701 (7th Cir. 1991)) (internal quotation marks

omitted).
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Again, Scott makes no affirmative showing here. Nothing of record indicates that
drugs were found in the victim’s home or car. Even if Scott’s attorneys were deficient in
failing to investigate evidence that could have bolstered Scott’s assertion that this was a
drug deal gone bad, Scott would stiil have to overcome the evidence that was presented at
trial establishing that he committed the crimes as alleged upon his arrival.

In sum, none of Scott’s eight ineffective assistance of counsel claims establish that
the Mississippi’s Supreme Court’s rejection of them was contrary to or an unreasonable
application of Strickland. Accordingly, it is recommended that federal habeas relief be
denied on this claim.

Ground Ten

As his final claim, Scott asserts cumulative error. In this circuit, a cumulative
error claim entitles a petitioner to habeas relief only where “(1) the individual errors
involved matters of constitutional dimensions rather than mere violation of state law; (2)
the errors were not procedurally defaulted for habeas purposes; and (3) the errors ‘so
infected the entire trial that the resulting conviction violates due process.’” Derden v.
McNeel, 978 F.2d 1453, 1454 (5% Cir. 1992) (quoting Cupp, 414 U.S. at 147). Meritless
claims cannot be cumulated regardless of the total number raised. Id. The undersigned
submits that Scott’s claims do not individually or in combination amount to a
constitutional violation. The cumulative error claim, as well as the other claims alleged,
fail to establish grounds for habeas relief.

For these reasons, it is the recommendation of the undersigned United States

Magistrate Judge that this habeas petition should be dismissed with prejudice.
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NOTICE OF RIGHT TO APPEAL/OBJECT

Pursuant to Rule 72(a)(3) of the Local Uniform Civil Rules of the United States
District Courts for the Southern District of Mississippi, any party may serve and file
written objections within 14 days after being served with a copy of this Report and
Recommendation. Within 7 days of the service of the objection, the opposing party must
either serve and file a response or notify the District Judge that he or she does not intend
to respond to the objection.

The parties are hereby notified that failure to file timely written objections to the
proposed findings, conclusions, and recommendations contained within this report and
recommendation, shall bar that party from attacking on appeal the unobjected-to proposed
factual findings and legal conclusions accepted by the district court, except upon grounds
of plain error. 28 U.S.C. §-636, Fed. R. Civ. P. 72(b) (as amended, effective December 1,
2009); Douglass v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th Cir. 1996).

Respectfully submitted on July 21, 2021.

s/ LaKeysha Greer Isaac
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

EASTERN DIVISION
JAMES WESLEY SCOTT PETITIONER
V. CIVIL ACTION NO. 2:18-CV-156-TBM-LGI
JACQULINE BANKS ' RESPONDENT

Before the Court is the Report and Recommendation [13] entered by United States
Magistrate Judge LaKeysha Greer Isaac on July 21, 2021. After a thorough examination of the facts,
law, and procedural history, Judge Isaac recommends that James Wesley Scott’s Petition for Writ
of Habeas Corpus [1] be dismissed with prejudice because none of Scott’s habeas claims entitle
him to relief under 28 U.S.C. § 2254. The Court agrees with Judge Isaac.

In seeking habeas relief, Scott presented the Court with ten grounds: (1) violation of right
to initial appearance; (2) violation of statutory right to speedy trial; (3) violation of constitutional
right to speedy trial; (4) erroneous denial of request for continuance and allowance of untimely
DNA evidence; (5) erroneous grant of jury instruction; (6) failure to instruct jury on essential
elements; (7) violation of right to a complete defense; (8) insufficiency of the evidence or,
alternatively, verdict against overwhelming weight of evidence; (9) ineffective assistance of |
counsel; and (10) cumulative error. Judge Isaac found that the adjudication of these ten grounds,
when raised as claims in state court, did not result in decisions that were “contrary to, or involved
an unreasonable application of| clearly established Federal law” or “based on an unreasonable
determination of the facts in light of the evidence presented.” [13], pg. 5 (citing 28 U.S.C. §

2254(d)).
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A copy of the Report and Recommendation was mailed to Scott on July 21, 2021. Pursuant
to 28 U.S.C. § 636(b)(1), objections to a Report and Recommendation must be filed within fourteen
days. Accordingly, Scott had until August 4, 2021, to file his objections. Although his Objections
[14] were not filed with the Court until August 10, 2021, the certificate of service (and envelope)
are dated August 5, 2021. Under the prison mailbox rule, “a pro se prisoner’s written objections
to a magistrate’s report and recommendations must be deemed filed and served at the moment
they are forwarded to prison officials for delivery to the district court.” Thompson v. Raspberry, 993
F.2d 513, 515 (5th Cir. 1993). Scott’s objections are therefore deemed filed on August 5, making
them untimely by one day.

The Federal Magistrates Act, 28 U.S.C. § 636, “does not require the judge to review an
issue de novo when no objections are filed, [but] ‘it [also] does not preclude further review by the
district judge, sua sponte, or at the request of a party, under a de novo or any other standard.’”
Younce v. Barnhart, 98 F.3d App’x 305, 306 (5th Cir. 2004) (emphasis added) (quoting Thomas v.
Arn, 474 U.S. 140, 154, 106 S. Ct. 466, 88 L. Ed. 2d 435 (1985)) (finding that a district court did
not err by reviewing a party’s objections to a magistrate judge’s report and recommendation, which
were untimely by two days); Delgado ». Bowen, 782 F.2d 79 (7th Cir. 1986); WRIGHT, MILLER &
MARCUS, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2D § 3070.1. Despite Scott’s tardiness of
one day, this Court will consider de novo his objections to the Magistrate Judge’s Report and
Recommendation.

I. INTRODUCTION
The following facts were set forth by the Mississippi Court of Appeals and the record. On

the early morning of July 3, 2009, James Scott broke through the glass door of 2 woman’s home
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and grabbed her by the throat. ECF NO. 8-4, pg. 6-8. He dragged her from the living room —where
she had been sleeping—toward her bedroom while making sexual comments such as “that ass is
mine.” Id. at 10. Believing that Scott was going to rape her, the victim pleaded with him to take her
money instead. Scozt ». State, 231 So. 3d 1024, 1030 (Miss. Ct. App. 2016). Scott released her, and
she tried to jump out of the bedroom window. I4. Scott pulled the victim back inside and took her
back to the kitchen, where he looked through her purse. /d. After he found only five dollars inside,
the victim begged Scott to take her to an ATM so she could give him more money. /4. Scott led her
to her car and pushed her into the passenger seat. /4. As they drove toward the ATM, the victim
attempted to dive out of the moving car. ECF NO. 8-4, pg. 18. Scott held onto her neck to prevent
her escape, but she was able to free herself and roll onto the pavement. J4. Scott drove away. Jd.

At the time Scott is aécused of committing these crimes, he was on Earned Supervised
Release for a previous conviction. On July 15, 2009, the Mississippi Department of Corrections
issued a rule violation report which stated that Scott was wanted by the Hattiesburg police for his
new charges. Scott turned himself in on November 9, 2009. His supervised release was revoked,
and Scott served the rest of his sentence for the previous crime. He was released on February 6,
2011. On September 26, 2011, a grand jury indicted Scott for the actions alleged above. On August
20, 2014, after a two-day trial, Scott was convicted of burglary, attempted rape, and kidnapping.
As a habitual offender, Scott received three consecutive life sentences without the possibility of
parole.

Scott appealed the conviction to the Mississippi Court of Appeals, bringing the following
claims: (1) the trial court violated his right to fully present a defense by prohibiting the testimony

of defense witness James Barnes; (2) the trial court failed to instruct the jury on the essential
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elements of each crime under Counts I and III; (3) the trial court erred in giving jury instruction S-
11A; (4) the trial court erred by denying Scott’s request for a continuance and allowing untimely
disclosed DNA evidence; (5) the evidence was insufficient to support the verdict; alternatively,
the verdict was againsf the overwhelming weight of the evidence; (6) the trial court erred in
denying Scott’s motions to dismiss for violation of his right to a speedy trial; (7) the State
knowingly proffered perjured testimony; (8) the Stafe suppreséed evidence; and (9) Scott was
denied the right to confront the witnesses against him. The Court of Appeals affirmed the trial
court in a written opinion. Sco#t, 231 So. 3d. The Mississippi Supreme Court affirmed without
opinion in a four-four split decision, though the four dissenting justices wrote an opinion contesting
the denial of Scott’s constitutional speedy trial claim. Scott v. State, 231 So. 3d 995 (Miss. 2017).
Scott filed a Petition for Writ of Certiorari with the United States Supreme Court, which was
denied.

Scott then filed a pro se motion for Post-Conviction Collateral Relief with the Mississippi
Supreme Court. He raised the following issues: (1) whether Petitioner’s statutory right to a speedy
trial was violated; (2) whether Petitioner’s constitutional right to a speedy trial was violated; (3)
whether the trial court erred in denying Petitioner’s request for a continuance and allowing the
state to present untimely-disclosed DNA evidence; (4) whether the trial court erred in granting
Instruction S-11A; (5) whether the trial court failed to instruct the jury on the essential elements
of the crime under Counts I and IIT; (6) whether the trial court violated Petitioner’s right to fully
present a defense; (7) whether the evidence was insufficient to support the verdict, alternatively,
the verdict was against the overwhelming weight of the evidence; (8) whether Petitioner was

denied the effective assistance of counsel; and (9) cumulative error. He also filed motion for
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amendment to raise an additional issue: (10) whether Petitioner was denied his constitutional right
to an initial appearance. The Mississippi Supreme Court denied the petition stating that most of
the claims were barred by res judicata as they had already been addressed on appeal and the rest of
the claims lacked merit. Then, Scott filed the instant Petition with this Court.
II. STANDARD OF REVIEW

It is well-settled that “parties filing objections must specifically identify those findings
objected to.” Johansson v. King, No. 5:14-cv-96-DCB, 2015 WL 5089782, at *2 (S.D. Miss. Aug.
27, 2015). The Court must review any objected-to portions of a report and recommendation de
novo. Such a review means that the Court will consider the record that has been developed before
the Magistrate Judge and make its own determination on the basis of that record. United States v.
Raddatz, 447 U.S. 667,675,100 S. Ct. 2406, 65 L. Ed. 2d 424 (1980). The Court need not consider
frivolous, conclusive, or general objections. Jokansson, 2015 WL 5089782, at *2 (citing Battle ».
U.S. Parole Comm’n, 834 F.2d 419, 421 (5th Cir. 1987)). Additionally, “[m]erely reurging the
allegations in the petition or attacking the underlying conviction is insufficient to receive de novo
review.” Id. When a de novo review is not warranted, the Court need only review the findings and
recommendation and determine whether they are either clearly erroneous or contrary to law.
United States v. Wilson, 864 F.2d 1219, 1221 (5th Cir. 1989). Here, Scott has filed lengthy objections
to the Report and Recommendation. The Court will review Scott’s non-frivolous objections de
novo. The Court will review the rest of Magistrate._]udge Isaac’s findings to determine whether
they are in clear error or contrary to law.

A writ of habeas corpus by a state prisoner who has exhausted his state-law remedies will

only be granted if the state court’s adjudication of the merits of the claim “resulted in a decision
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that was contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or resulted in a decision that was based on
an unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d). “A state court’s decision is contrary to clearly established
federal law if it ‘applies a rule that contradicts the governing law set forth’ in Supreme Court cases
or ‘if; the state court confronts a set of facts that are materially indistinguishable from a decision of
[the Supreme Court] and nevertheless arrives at a result different from [the Court’s] precedent.’”
Fields v. Thaler, 588 F.3d 270, 273 (5th Cir. 2009) (alteration in original) (quoting Williams ».
Taylor,529 U.S. 362, 405-06, 120 S. Ct. 1495, 146 L. Ed. 2d 389 (2000)). “A state court’s decision
constitutes an ‘unreasonable application’ of clearly established Federal law, as determined by the
Supreme Court, if the state court correctly identifies the governing legal principle from [Supreme
Court] decisions but unreasonably applies it to the facts of the particular case.” Horn ».
Quarterman, 508 F.3d 306, 312 (5th Cir. 2007) (alteration in original) (internal quotations omitted).
“[T)he state court’s factual findings are ‘presumed to be correct’ unless the applicant rebuts this
presumption with ‘clear and convincing evidence.’” Vollmer v. Davis, 673 F. App’x 406, 410 (5th
Cir. 2016) (quoting 28 U.S.C. § 2254(e)(1)).

Courts may not use federal habeas review to “seéond-guess the reasonable decisions of
state courts.” Parker v. Matthews, 567 U.S. 37, 38,132 S. Ct. 2148, 183 L. Ed. 2d 32 (2012) (quoting
Renicov. Lett, 559 U.S. 766, 779,130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010)). Thus, even if the habeas
court “concludes in its independent judgment that the relevant state-court decision applied clearly
established federal law erroneously or incorrectly,” it may not issue the writ unless it also finds

that the state court’s actions were unreasonable. Roberts v. Thaler, 681F.3d 597, 604 (5th Cir. 2012)
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(quoting Williams, 529 U.S. 36 at 411). “[E]ven a strong case for relief does not mean the state
court’s contrary conclusion was unreasonable.” Harrington ». Richter, 562 U.S. 86,102,131 8S. Ct.
770, 178 L. Ed. 2d 624 (2011).

ITI. DISCUSSION
A. Ground One: Initial Appearance

Scott first claims that he was denied his constitutional right to an initial appearance. As
noted, Scott was on Earned Supervised Release for a previous conviction at the time he allegedly
committed the instant crimes. He turned himself in on November 9, 2009, after the Mississippi
Department of Corrections issued a rule violation report—though he claims he turned himself in
based on a warrant. See #fra pp. 11-12. On February 22, 2010, Scott’s Earned Supervised Release
was revoked. He was discharged from prison again on February 6, 2‘011. Scott was not indicted for
the instant crimes until September 9, 2011—more than two years after the crimes were committed.
Scott was arrested under a capias warrant pursuant to the indictment on January 25, 2012. The
record reflects that he did not have an initial appearance in 2009 after he first turned himself in,
nor did Scott have one after he was arrested in 2012 pursuant to the indictment.

Scott first made this argument—concerning the lack of an initial appearance—in a motion
to amend his petition for state post-conviction relief in the Mississippi Supreme Court. The state
court denied the petition without ruling on the motion. However, Magistrate Judge Isaac assumed
arguendo that the claim had been properly exhausted and conducted a thorough examination of
Scott’s initial appearance argument. Magistrate Judge Isaac found that he was not constitutionally
entitled to an initial appearance after his January 2012 arrest because he was arrested under a valid

warrant and indictment. See Cnty. of Riverside v. McLaughlin, 500 U.S. 44, 53,111 S. Ct. 1661, 114
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L. Ed. 2d 49 (1991). Magistrate ]udge Isaac also found that habeas relief was not warranted for the
lack of an initial appearance after his November 2009 arrest because he was later convicted. See
Montoya . Scott, 65 F.3d 405, 421 (5th Cir. 1995).

Scott strenuously objects to the Report and Recommendation’s findings on this ground.
His arguments mainly focus on the procedural importance of the initial appearance to defendants.
The Court must review his objections to this ground de nove. But the Court need not spend much
time here. The Supreme Court has held that “a conviction will not be vacated on the ground that
the defendant was detained pending trial without a determination of probable cause.” Gerstein ».
Pugh, 420 U.S. 103, 119, 95 S. Ct. 854, 43 L. Ed. 2d 54 .(1975). See also Montgya, 65 F.3d at 421
(explaining that even if a petitioner had been illegally denied an initial appearance, he was not
entitled to habeas relief). In the end, then, Scott’s lengthy arguments that he should have received
an initial appearance are but sound and fury. Even if he were correct, habeas relief could not issue
on this ground. Ground One is denied. |
B. Ground Two: Statutory Speedy Trial

Scott next argues that his right to speedy trial under Miss. CODE § 99-17-1 was violated.
Yet, as Magistrate Judge Isaac observed, the statutory speedy trial argument is easily disposed of]
given that “federal consideration of a claim that a state has violated its own speedy trial rules is
limited to a determination of whether the state’s action has violated Petitioner’s constitutional right
to a speedy trial or to due process.” Millard v. Lynaugh, 810 F.2d 1403, 1406 (5th Cir. 1987)
(emphasis added). Thus, on habeas review, a federal court should only determine whether the

delay in Scott’s trial offended his rights under the Constitution, not his rights under Mississippi
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statute. Scott did not object to Magistrate Judge Isaac’s ﬁnding in this regard, and the finding is
without clear error and is not contrary to law. Ground Two is denied.
C. Ground Three: Constitutional Speedy Trial

Scott’s trial began August 19, 2014—more than five years after he committed the crimes,
almost five years after he initially turned himself in, and almost three years after he was indicted.
Magistrate Judge Isaac found that the Mississippi Court of Appeals’ decision denying Scott’s
constitutional épeedy trial claim was “not contrary to or an ﬁnreasonable application of clearly
established federal law.” [13], pg. 13. This Court agrees.

The right to a speedy trial “attach[es] only when [a defendant] is ‘formally charged with a
crime or actually restrained in connection with that crime.”” Cowart v. Hargett, 16 F.3d 642, 645
(5th Cir. 1994) (quoting Dickerson v. Guste, 932 F.2d 1142, 1144 (5th Cir. 1991), cert. denited, 502
U.S. 875, 112 S. Ct. 214, 116 L. Ed. 2d 172 (1991)). To determine whether the right has been
violated, courts balance (1) the length of delay, (2) the reason for the delay, (3) the assertion of the
right, and (4) the prejudice to the defendant. Barker ». Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L.
Ed. 2d 101 (1972). Federal habeas’ deferential standard “requires us to give the widest of latitude
to a state court’s conduct of [the Barker analysis].” Amos v. Thornton, 646 F.3d 199, 205 (5th Cir.
2011).
i. Length of Delay

Magistrate Judge Isaac found that the first factor weighed in Scott’s favor but not so heavily
as to relieve him of the burden to prove prejudice under the fourth factor. Scott did not object to
this finding. The Court will review Magistrate Judge Isaac’s analysis of this Barker factor for clear

error or for being contrary to law.
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Assessing the length of delay factor requires a two-step inquiry. “First, the delay must be
extensive enough to give rise to a ‘presumption of prejudice that triggers examination of the
remaining Barker factors.” Goodrum v. Quarterman, 547 F.3d 249, 257 (5th Cir. 2008). A one-year
delay requires a court to consider the rest of the Barker test. Id. Next, “the court must examine
the extent to which the delay extends beyond the bare minimum required to trigger a Barker
analysis, because ‘the ﬁresumption that pretrial delay has prejudiced the accused intensifies over
time.’” Id. at 258 (quoting Doggerz v. U.S., 505 U.S. 647, 652,112 S. Ct. 2686, 120 L. Ed. 2d. 520
(1992)). Prejudice is only firmly p‘resﬁmed-—rheaning the defendant is no longer required make an
affirmative showing of it—if the delay is at least five years. United States v. Serna-Villarreal, 352
F.3d 225, 232 (5th Cir. 2003).

As Magistrate Judge Isaac noted, the Mississippi Court of Appeals calculated the beginning
point for the delay from the September 26, 2011, indictment. [13], pg. 13; Scott, 231 So. 3d at 1043.
This calculation results in a two-year, ten-month, and twenty-four-day delay before Scott’s trial. If
the time is instead measured from when Scott first turned himself in and was arrested, the resulting
delay before trial is four years, nine months, and ten days. Either delay is above the one year
required to trigger analysis of the other Barker factors. But even the lengthier delay between Scott’s
initial arrest and the trial is short of the ﬁye-year requirement where courts presume Barker’s
prejudice factor has been met. Serna-Villarreal, 352 F.3d at 232. Regardless, Magistrate Judge
Isaac deferred to the state court’s determination of the beginning point of the length of delay. This
was not a clearly erroneous decision or contrary to law.

In fact, the Fifth Circuit has recognized the following:

Section 2254(d)(1) imposes a “‘highly deferential standard for evaluating state-
court rulings, which demands that state-court decisions be given the benefit of the

10
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doubt.’” It is not enough fbr a petitioner to show that a state court’s decision was

incorrect or erroneous; he must show that the decision was objectively

unreasonable, which is “a substantially higher threshold.”
Amos, 646 F.3d at 204 (footnote omitted) (first quoting Cullen v. Pinholster, 563 U.S.181,131S. Ct.
1388, 179 L. Ed. 2d 557 (2011); then quoting Schriro v. Landrigan, 550 U.S. 465, 473,127 S. Ct.
1933,167 L. Ed. 2d 836 (2007)):

As mentioned, the Sixth Amendment right to speedy trial attaches at either the indictment
or when the defendant is restrained in connection with the crime. Cowart, 16 F.3d at 645. Scott claims
that he was held in 2009 due to a warrant related to these charges. Thus, he argues, the time from
his first arrest in November 2009 to his trial in August 2014 should be considered in this factor.
Yet no warrant appears on the record—though at trial the investigating detective did testify that
he procured a warrant. ECF NO. 8-5, pp. 23-25. The Mississippi Court of Appeals disagreed with
Scott. Scott, 231 So. 3d at 1043 (“The record, however, does not fully support Scott’s contention
that he was first arrested in late 2009 for this crime.”). Instead, the Court of Appeals presumed
that Scott’s 2009 detention resulted from the rules violation report issued on July 13, 2009, and
subsequent Earned Supervised Release revocation on February 22, 2010. Committing any new
crimes violated the terms of release, and, additionally, the record shows that he had absconded —
a separate violation. A federal habeas court must defer to the factual determinations made by the
state court unless the petitioner rebuts this presumption. with clear and convincing evidence.
Vollmer, 673 F. App’x at 410. Except for the detective’s trial testimony that a warrant was obtained,
Scott has not presented this Court with any evidence sufficient to disturb the Court of Appeal’s

factual finding that Scott’s incarceration was due to the rules violation report and revocation of

supervised release—not because of the charges he was convicted of in 2014.

11
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Since the state court determined that Scott was held due to his Earned Supervised Release
revocation stemming from a separate conviction, its decision to calculate the time of delay from
Scott’s indictment and not earlier was not “objectively unreasonable.” In Cowart, the Fifth Circuit
- examined a similar case where a defendant was held in custody for parole violations after
committing new crimes and indicted for those crimes some time later. 16 F.3d at 645-46. That
Court found that the defendant’s speedy trial rights attached not at the point of the arrest for the
parole violation, but rather when he was formally indicted. J4. The Mississippi Court of Appeals’
decision is not an unreasonable application of clearly established federal law. Thus, Magistrate
Judge Isaac correctly found that the first Barker factor weighs in Scott’s favor, but does not relieve
him from making a showing of prejudice under the fourth factor.'

ii. Reasons for Delay

The Mississippi Court of Appeals weighed the second Barker factor against Scott,
attributing most of the delay to him. Magistrate Judge Isaac did not necessarily agree in the Report
and Recommendation, stating instead that “[e]ven if the Court were to agree that this reason was
sufficient to weigh this Barker factor in Scott’s favor, it is not dispositive. It must be considered in
conjunction with the other factors.” [13], pg. 17. Scott did not object to this finding, so it will be
reviewed for clear error or for being contrary to law.

“The second Barker factor—which parfy is more responsible for the delay—primarily
concerns the justification for the delay.” Laws . Stephens, 536 F. App’x 409, 413 (5th Cir. 2013).
Deliberate delay to disadvantage the defense weighs heavily against the state. Barker, 407 U.S. at

531. Neutral delays are also counted against the state, but less heavily. /4. Delays for valid reasons

12
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or delays caused by the défendaﬁt weigh against the defendant. Goodrum, 547 F.3d at 258 (citing
Cowart, 16 F.3 at 647).

The Mississippi Court of Appeals attributed the 171-day delay, between Scott’s indictment
and his arraignment, to the state since no reason for the delay was provided. It attributed the thirty
days, between the arraignment and Scott’s motion to recuse the trial judge, to Scott because he
failed to obtain counsel during that time. It additionally attributed a 554-day delay to Scott, because
during this long period his then-attorney continuously maintained that a plea bargain would be
worked out and did not seek a trial date. See Vermont v. Brillon, 556 U.S. 81,90-91, 129 S. Ct. 1283,
173 L. Ed. 2d 231 (2009) (quoting Coleman v. Thompson, 501 U.S. 722, 753, 111 S. Ct. 2546, 115 L.
Ed. 2d 640 (1991)) (“Because ‘the attorney is the [defendant’s] agent when acting, or failing to
act, in furtherance of the litigation,” delay caused by the defendant’s counsel is also charged against
the defendant.”). All other delays were weighed against neither party, or both equally. Scozz, 231
So. 3d at 1041-43. These other delays were the result of the time the Mississippi Supreme Court
took to appoint a new trial judge and simultaneous motions—Scott’s then-attorney moved to
withdraw as counsel and the state moved for a continuance to obtain DNA samples—filed by the
parties. In total, 171 days of delay were atfributed to the state, 584 days of delay were attributed to
Scott, and 224 days were counted againét neither party. Since the Court of Appeals found Scott
responsible for the lion’s share of the delay, it found that this factor weighed against him.

Scott argues that the pre-indictment period should have been considered and weighed
against the state. The state did not indict Scott for more than two years after he allegedly
committed these crimes. This delay may have resulted from negligence by the Hattiesburg Police

Department. See ECF NO. 8-3, pg. 81. Yet the Mississippi Court of Appeals did not include this
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period in its analysis of this factor. As previously discussed, Scott’s speedy trial rights did not
attach until he was indicted. Supra pp. 11-12; see also Cowart, 16 F.3d at 645-46. However,
Magistrate Judge Isaac found that even if this time were added, this factor would not heavily weigh
in Scott’s favor. See United States v. Avalos, 541 F.2d 1100, 1111 (5th Cir. 1976) (“Unexplained or
negligent delay is weighed against the state, but not heavily.”). This finding was not clearly
erroneous or contrary to law.
iii. Assertion of the Right

Magistrate Judge Isaac found that the Mississippi Cburt of Appeals correctly weighed the
next Barker factor against Scott. Scott objects to this finding. Libérally construed, he argues that
Magistrate Judge Isaac failed to properly-. consider two pro se speedy trial motions that he made.
The Court will review Magistrate Judge Isaac’s recommendation on this factor de novo.

If the defendant fai_lS to timely assert the right to speedy trial, it will weigh against him.
Speer v. Lumpkin, 824 F. App’x 240, 245 (5th Cir. 2020) (finding defendant’s raising of speedy
trial complaints twenty-two months after indictment weighed against him). See also Divers v. Cain,
698 F.3d 211, 219 (5th Cir. 2012) (waiting seventéen months before assertion of right counted
against defendant); Robinson v. Whitley, 2 F.3d 562, 569 (5th Cir. 1993) (almost twelve-month delay
before right asserted weighed against defendant). Additionally, “a motion to dismiss, as opposed
to a request for a prompt trial, is ‘not a valid demand for a speedy trial.’” Speer, 824 F. App’x at
245 (quoting Cowart, 16 F.3d at 647).

The Mississippi Court of Appeals considered three motions to dismiss for violating Scott’s
speedy trial rights. The first of such motions appearing on the record was filed on March 24, 2014.

This was more than twenty-nine months after his indictment, far past the time period that courts

14
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have found weighed against defendants. Also, these fnotions sought dismissal and not trial and
were improper vessels with which to demand the right, and therefore did not show a “desire to be
tried promptly.” /d. (citihg United States v. Harris, 566 F.3d 422, 432 (5th Cir. 2009)). Thus, the
state court weighed this factor against Scott.

Scott argues that the Mississippi Court of Appeals erred because he claims that he made
two other previous speedy trial motions, one sometime in June 2010 and one on May 31, 2013. The
Court of Appeals did not consider these motions because they do not appear in the record. Scott,
231 So. 3d at 1043. Magistrate Judge Isaac, in turn, agreed with the state court because she found
that these earlier alleged motions, like his correctly filed motions, were not proper speedy trial
demands. Scott fervently argues that these two motions convey a demand for speedy trial that
should have tilted this factor in his favor.

Scott’s alleged May 31, 2013, demand consists of a handwritten letter, submitted as an
attachment to his habeas petition, which states in part:

Ms. Adams I would like you to please file this letter and also accept it as a motion

for fast and speedy trial in Cause No. 11-556 C.R. This is the second time I have

wrote this Court asserting my right. My attorney will be notified of this letter and
also of the letter I wrote to this Court in May/June 2010.

[2] Ex. A(1). However, even assuming that this letter was properly filed, the letter offers no aid to
Scott. This letter is dated over eighteen months after his indictment—still at a point at which
courts weigh this factor against the defendant.

Scott alsvo claims he made a demand sometime in June 2010, but he did not submit a similar
letter or other filing. Scott apparently argues, however, that the state prosecutor admitted to this
demand’s existence in the speedy trial hearing held before his trial commenced. There, the

prosecutor did inform the trial judge that “there may have been a motion [for speedy trial] filed
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prior to Your Honor being appointed.” ECF NO. 8-3, pg. 74. But whether this motion existed is
likewise ipconsequential to Scott’s speedy trial claim. Scott was not indicted until September, 26,
2011. A demand made in June 2010, then, would have been made before his right to speedy trial
attached, as has been discussed previously. See supra pp. 11-12. The Mississippi Court of Appeals
did not unreasonably ignore these two alleged demands, nor did it unreasonably count this factor
against Scott.
iv. Prejudice to the Defendant

Prejudice may take the form of (1) oppressive pretrial incarceration, (2) anxiety and
* concern of the accused, and (3) impairment of the defense. Barker, 407 U.S. at 532. “The ‘most
serious’ form of prejudice occurs when the delay undermines a defendant’s ability adequately to
. prepare his case.” Goodrum, 547 F.3d at 262. Scott primarily argued to the Mississippi Court of
Appeals and on habeas that the delay resulted in lost evidence which impaired his defense. The
Mississippi Court of Appeals found that any such lost evidence did not create prejudice. Magistrate
Judge Isaac agreed, finding that “fair-minded jurists could conclude _that Scott’s defense was not
prejudiced by the loss of evidence to the extent necessary to constitute a speedy trial violation on
any of these charges.” [13], pg. 25. Scott objects, claiming that both the Mississippi Court of
Appeals and Magistrate Judge Isaac improperly placed the burden of proving prejudice stemming
from the lost evidence on him rather than on the state to prove to the contrary. He also argues that
Magistrate Judge Isaac failed to “consider the prejudice to the defendant [of being] without [the]
benefit of counsel for over (2) years.” [14], pg. 6. The Court will review these objections de novo.

Scott alleges that the pretrial delay resulted in the loss of police files, a photographic lineup,

the 911 call, the victim’s written statement, potential witnesses, and the victim’s torn clothes. He
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urges that the state should have the burden of demonstrating that the loss of this evidence did not
prejudice Scott. To support his contention, Scott cites Freeman v. State, 121 So. 3d 888 (Miss.
2013). In Freeman, the Mississippi Supreme Court reversed a conviction when the state lost key
evidence it was under court order to preserve. /4. That is not the case here. He also cites
DeLaughter v. Lawrence Cnty. Hosp., 601 So. 2d 818 (Miss. 1992) and Bott ». Wood, 56 Miss. 136
(1878), two Mississippi cases which stand for the proposition that “destruction or suppression [of
an evidentiary document] raises a presumption that the document would, if produced, militate
against the party destroying or suppressing it.” Bo#z, 56 Miss. at 140.

This is not the rule in a Sixth Amendment speedy trial analysis. Speculation that lost
- evidence would have aided Scott is not sufﬁcient to justify habeas relief. Robinson v. Whitley, 2 F.3d
562,571 (Sth. Cir. 1993) (holding that lost rape kit did not create prejudice to defendant because he
could offer no evidence of what the rape kit would have shown). Instead, the presumption of
prejudice is only created when “the length of delay, the reason for the delay, and the defendant’s
diligence in asserting his right . . . collectively weigh heavily in favor of the defendant.” United
States v. Saenz, 286 F. App’x 166, 169 (5th Cir. 2008). Otherwise, a petitioner “must demonstrate
that he suffered from actual prejudice.” Amos, 646 F.3d at 208. Thus, Scott must show more than
a mere possibility of prejudice, “especially when [he] has the AEDPA burden of showing that the
state court could not have reasonably ruled against him.” Speer, 824 F. App’x at 246 (citing United
States v. Loud Hawk, 474 U.S. 302, 315, 106 S. Ct. 648, 88 L. Ed. 2d 640 (1986)).

For most of this evidence, Scott can only speculate be;leﬁt. Taking each piece in turn, Scott
does not explain how any missing police files would have aided his defense. Scott also cannot

explain how a photographic lineup would have helped, especially since his defense was never
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mistaken identity. In fact, Scott presented a witness at trial for the sole purpose of establishing that
the victim did know Scott. He likewise does not show how he would have benefited from a
recording of the 911 call (in fact, given the other evidence presented at trial, the 911 call would
likely have been detrimental). As to the victim’s. written statement, Scott does allege that its
contents could have been used to impeach the victim. However, without knowing the specific
contents of the statement, Scott fails to show more than a possibility of prejudice. Additionally,
Scott did have access to the July 3, 2009, police report that included the alleged inconsistent
statements from the victim, and his attorney strategically chose not to use the police report. Scott
vaguely alleged that the pretrial delay resulted in the loss of witnesses for his defense, but he does
not identify these witnesses or what they would testify to, nor does he describe how the pretrial
delay resulted in their loss.
Neither did the loss of the victim’s clothes create prejudice. The prosecution presented
Scott tearing at her shirt as one of the reasons for the jury to find intent to rape. However, the
victim testiﬁed»that her torn shirt never made its way to the police because her mother threw the
shirt away at the hospital. ECF NO. 8-4, pg. 43. Thus, the loss of this evidence cannot be attributed
to pretrial delay. See United States v. Crouch, 84 F.3d 1497, 1518 (Sth Cir. 1996) (noting that
evidence lost due to reasons other than delay does not amount to Barker prejudice). And a police
officer testified that the victim’s clothes were torn. ECF NO. 8-4, pg. 66. Scott has failed to meet
his burden to show prejudice arising from loss of the clothes or any other evidence.
Scott also cites to California v. Trombetta, 467 U.S. 479,104 S. Ct. 2528, 81 L. Ed. 2d 413
(1984) to support his claim that the lost evidence in this case necessitates habeas relief. Trombetta

was not a speedy trial case, but rather held that due process requires the state to preserve
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potentially exculpatory evidence that “both plossess[es] an exculpatory value that was apparent
before the evidence was destroyed, and [is] of such a nature that the defendant would be unable to
obtain comparable evidence by other reasonably available means.” Id. at 489. In Arizona v.
Youngblood, 488 U.S. 51,109 S. Ct. 333,102 L. Ed. 2d 281 (1988), the Court further explained that
if the lost evidence is only “potentially exculpatory,” the defendant must also prove bad faith,
rather than simple negligence, on the part of the state. Id. at 58. As has been shown, the evidence
Scott alleges to have been lost did not possess readily apparent exculpatory value. Further, he does
not demonstrate that the state purposefully destroyed any such evidence in bad faith. Scott’s
objection has no merit.

Scott additionally asserts that the Report and Recommendation failed to consider the
prejudice that he experienced from being without counsel. The record reveals that his first attorney
made an appearance on April 11, 2012, six and a half months after he was indicted and less than
three months after he was arrested. Scott points to United States v. Seltzer, 595 F.3d 1170, 1180
(10th Cir. 2010), a Tenth Circuit case which found Barker prejuciice when a defendant went over
six months from his indictment without an attorney. However, the Tenth Circuit later clarified
Selrzer, explaining prejudice arose because the state held an ex parte proceeding during the period
the defendant was without counsel. United States v. Nixon, 919 F.3d 1265, 1276 (10th Cir.), cert.
denied, 140 S. Ct. 242, 205 L. Ed. 2d 138 (2019). Thus, even if delay interferes with a defendant’s
representation for a period of time, the defendant still must “establish how additional time with
counsel would have changed [his] defense” to show prejudice. United States v. Frias, 893 F.3d

| 1268, 1274 (10th Cir. 2018). Scott does not do so, and instead offers only conclusory allegations

and conjecture. This factor properly weighs against him.
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Magistrate Judge Isaac also found that the Mississippi Court of Appeals reasonably
determined that Scott could not demonstrate the first two kinds of prejudice, oppressive
incarceration and anxiety. Scott did not object to this finding. The finding is not in clear error nor
contrary to law. From November 2009 to February 2611, he was held for violating his Earned
Supervised Release terms—this did not create prejudice. See Cowart, 16 F.3d at 647
(“Incarceration on other charges or convictions pending trial also does not constitute prejudice for
Barker purposes.”). Scott was held in connection to this case .aftér his arrest in January 2012
following the indictment. But “[a] lengthy pretrial incarceration does not inherently offend a
defendant’s liberty interests.” United States v. Frye, 489 F.3d 201, 213 (5th Cir. 2007). Because
Scott was sentenced to three consecutive life sentences, his pre-trial delay did not increase the total
time of his incarceration. See 7d. (finding no prejudice due to pre-trial incarceration when defendant
sentenced to life imprisonment). Additionally, Scott has not presented a specific showing of
increased anxiety or concern. ¢ [G]en'eralized.expressions of anxiety and concern amount to little
more than a nominal showing of prejudice.” Speer, 824 F. App’x at 246 (quoting Goodrum, 547
F.3d at 263).

v. Pre-indictment Delay

Throughout his Petition and Objections, Scott continually argues that the Court should
consider his pre-indictment delay along with the post-indictment delay in the Barker analysis. The
state did not indict Scott until over two years after the crime was committed. The state prosecutor
blamed this delay on the Hattiesburg Police Department in his opening statement at trial,
explaining that they “dropped the ball.” ECF NO. 8-3, pg. 81. However, as has been discussed in

supra pp. 11-12, his right to speedy trial did not attach until he was indicted. Neither the Mississippi
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Court of Appeals nor Magistrate Judge Isaac erred by not considering the post-indictment delay.
See United States v. Byrd, 31 F.3d 1329, 1339 (5th Cir. 1994) (“[P]re-indictment delay does not raise
a Sixth Amendment issue.”). These findings are not an unreasonable application of federal law.

But, a lengthy pre-indictment delay can violate a defendant’s Fourteenth Amendment due
process rights. Dickerson v. Louisiana, 816 F.2d 220, 228 (5th Cir. 1987). See also United States v.
Marz'on, 404 U.S. 307,92 S. Ct. 455,30 L. Ed. 2d 468 (1971); United States v. Lovasco, 431 U.S. 783,
97 S. Ct. 2044, 52 L. Ed. 2d 752 (1977). The primary protection against pre-indictment delay are
statutes of limitation, though, so “claims of actual prejudice in violation of the due process clause
of the [F]ourteenth [A]Jmendment are only examined where the applicable statute of limitations
fails to offer relief for the preindictment delay.” Dickerson, 816 F. 3d at 228 (citing Stoner ».
Graddick, 751 F.2d 1535, 1541 (11th Cir.1985)). If the statute of limitation does not offer relief, “a
defendant must demonstrate that the prosecutor intentionally delayed the indictment to gain a
tactical advantage and that the defendant incurred actual prejudice as a result of the delay.” Byrd,
31 F.3d at 1339 (citing United States v. Neal, 27 F.3d 1035 (5th Cir.1994)). In fact, “[t}he prejudice
to be shown not only must be aétual, rather than presumed or potential, but must also be
‘substantial.’” Crouch, 84 F.3d at 1515.

No statute of limitations applies to the crimes for which Scott was indicted in Mississippi.
See Miss. CODE § 99-1-5. Thus, Scott could assert a due process offense if he proved béd faith by
the state to gain a tactical advantage and resulting substantial prejudice. But he has offered no
evidence establishing that his pre-indictment delay resulted from anything other than a mistake by
the Hattiesburg police. Likewise, despite his conclusory allegations to the contrary, Scott has made

no showing of actual, much less substantial, prejudice stemming from the delay in prosecution, for
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all the reasons discussed in supra Part III, Section C, Subsection iv. Scott cannot receive habeas
relief on this ground.
vi. Conclusion

The length of the delay weighs against the state. The reason for the delay could weigh
against Scott or against the state, but not heavily. The assertion of the right weighs against Scott.
And prejudice to the accused weighs against Scott. When the four Barker factors are weighed
together, this Court cannot find that the Mississippi Court of Appeals’ denial of Scott’s
constitutional speedy trial claim was contrary to, or an unreasonable application of, federal law.
Nor does this Court find that the pre-indictment delay offended his Fourteenth Amendment due
process rights. Ground Three is denied.
D. Ground Four: Continuance

Two months before trial, the prosecutors requested a DNA analysis of blood found in the
victim’s home. The test was not completed by the crime lab until the evening before the trial. In |
response, Scott’s attorney requested a continuance the morning of the trial. The trial court denied
the motion. Scott contends this violated his due process rights. The Mississippi Court of Appeals
found that the state did not violate any discovery rules, and, even if the state did, any resulting
error was harmless. Sco#t, 231 So. 3d at 1038. Magistrate Judge Isaac determined that the denial of
Scott’s continuance request was not a constitutional error mandating habeas relief. Scott objects,
arguing that the prosecution indeed violated Uniform Rule of Circuit and County Court 9.04,
despite the Court of Appeals holding to the contrary. Because the discovery rule was violated, he

claims, the trial court had no discretion to deny his continuance. This objection is reviewed de novo.
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“[F)ederal habeas corpus relief does not lie for errors of state law.” Estelle v. McGuire, 502
U.S. 62, 67,112 S. Ct. 475, 116 L. Ed. 2d 385 (1991) (quoting Lewis ». Jeffers, 497 U.S. 764, 780,
110 S. Ct. 3092, 111 L. Ed. 2d 606 (1990)). Federal habeas courts may not “reexamine state-court
determinations on state-law queétions. ” Id. This Court does not have the authority to review the
Court of Appeals’ state discovery ruling through habeas. And even if the prosecutors did violate
Uniform Rule of Circuit and County Court 9.04, no habeas relief could be granted. See Barton ».
Quarterman, No. CIV.A. H-07-1192, 2007 WL 3228107, at *9 (S.D. Tex. Oct. 30, 2007) (“AnSr
failure to compl}-f with Texas [discovery] law does not state a valid claim on federal habeas corpus
review.”); see also Lawrence v. McCain, No. CV 19-13300, 2020 WL 5167594, at *15 (E.D. La. Aug.
4, 2020), report and recommendation adopted, No. CV 19-13300, 2020 WL 5107298 (E.D. La. Aug.
31, 2020) (citing Weatherford v. Bursey, 429 U.S. 545, 559 (1977)) (“There is no general federal
constitutional right to discovery in a criminal case, and, therefore, a claim that a prosecutor violated
state discovery rules simply is not cognizable on federal habeas review.”).

Interpreted very liberally, Scott’s objection could be takgn as a claim that the late disclosure
of the DNA evidence by the state violated Brady v. Maryland, 373 U.S. 83 (1963). Brady forbids thé
prosecution from suppressing material exculpatory evidence. Id. at 1196-97. “To establish a Brady
violation, a defendant must show: (1) the evidence at issue was favorable to the accused, either
because it was exculpatory or impeaching; (2) the evidence was suppressed by the prosecution;
and (3) the evidence was material.” United States v. Dyorin, 817 F.3d 438, 450 (5th Cir. 2016)
(citing United States ». Brown, 650 F.3d 581, 587-88 (5th Cir. 2011)).

But Scott has not demonstrated that the DNA test was “suppressed” by the state. The

state did not obtain the results of the DNA test until the day before the trial, and the state sent
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Scott’s attorney the results on the same day. Additionally, the record indicates that the state did
not seek the DNA testing until Scott’s attorney (at that time) suggested that he would use the
absence of the testing to “punch holesf’ in the state’s investigation. ECF NO. 8-3, pg. 56. To that
end, the state filed a motion to compel Scott to provide a DNA sample on June 19, 2014—
indicating that Scott was aware of this potential evidence at least two months before his trial.

Further, late production of evidence does not amount to suppression. United States v.
Swenson, 894 F.3d 677, 683 (5th Cir. 2018). See also Lawrence v. Lensing, 42 F.3d 255, 257 (5th Cir.
1994) (“Brady claims involve the discovery, after trial of information which had been known to the
prosecution but unknown to the defense. Because we find that the existence and contents of the
route sheet were disclosed at trial, we hold that the prosecution did not suppress any evidence.”)
(emphasis added) (quotations omitted). As the United States Supreme Court has not clearly
established that the late disclosure of evidence violates due process, the possibility of habeas relief
s foreclosed. Henry v. Keith, No. 5:14-CV-03064, 2018 W1, 1278913, at *4 (W.D. La. Jan. 31, 2018),
report and recommendation adopted, No. 5:14-CV-03064, 2018 WL 1278196 (W.D. La. Mar. 12,
2018).

Moreover, Scott also cannot demonstrate that this evidence was material. “[S]uppressed
evidence is material if there is ‘a reasonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding woﬁlci have been different.’” Pippin v. Dretke, 434 F.3d
782, 789 (5th Cir. 2005) (quoting United States v. Bagley, 473 U.S. 667, 682,105 S. Ct. 3375, 87 L.
Ed.2d 481 (1985)). Scott does not show how the DNA evidence affected the trial to such an extent.
Scott’s ultimate defense was not that he was never present at the victim’s home, or even that no

struggle ensued between him and the victim. Instead, his defense has simply been that he entered
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the victim’s home to collect drug money, rather than with the intent to sexually assault her. And—
along with the blood — Scott’s wallet, identification card, and social security card were found in the
victim’s home.

As to Magistrate Judge Isaac’s primary ﬁﬁding that the Mississippi Court of Appeals did
not unreasonably withhold relief based on the trial court’s denial of the continuance, it is without
clear error. And the finding is not contrary to law. “To warrant federal habeas relief, the denial of
the continuance must have been not only an abuse of discretion but also ‘so arbitrary and
fundamentally unfair’ that it denied [the defendant] due process, that is, rendered his trial
fundamlentally unfair.” McFadden v. Cabana, 851 F.2d 784, 788 (5th Cir. 1988) (quoting Hicks ».
Wainwright, 633 F.2d 1146, 1148 (5th Cir. 1981)). Actual prejudice must be shown. fd. Thus, a
defendant must show “a reasonable probability that the granting of a continuance would have
permitted him to adduce evidence that would have altered the verdict.” Kirkpatrick v. Blackburn,
777 F.2d 272, 281 (5th Cir. 1985). |

Scott argues that the continuance was necessary for his counsel to prepare an adequate
cross examination of the state’s DNA expert witness, or to obtain an expert witness of his own.
But, as has been shown, the DNA evidence presented at his trial was essentially cumulative. Scott
cannot show that the trial court’s denial of the continuance prejudiced his defense. No habeas relief
is warranted. Ground Four is denied.

E. Ground Five: Jury Instruction S-11A

Scott asserts that Jury Instruction S-11A improperly described state law regarding

kidnapping and thus violated his due process rights under the Fourteenth Amendment. The

Mississippi Court of Appeals found that the instruction accurately described state law and denied
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relief. Scozz, 231 So. 3d at 1037-38. Magistrate Judge Isaac noted the difficulty of winning a habeas
claim through a jury instruction challenge and found that Scott could not show the instruction
violated a constitutional right. Scott objects, arguing that the Report and Recommendation failed
to adequately consider whether the instruction comported with the elements of kidnapping under
state law. The Court reviews his objection de novo.

Jury Instruction S-11A stated: “The Court instructs the Jury that confinement and
asportation (which means the moving of a victim against their will), are sufficient to support
Kidnapping without regard to the distance moved, however slight, or time of confinement, no
matter how short.” Scott argued in the Petition tha.t this statement of the law was misleading,
because the instruction did not mention that the confinement and asportation must not be merely -
incidental to another crime. He cited Cyevas v. State, 338 So. 2d 1236, 1238 (Miss. 1976) for this
contention, which held: “If forcible detention or movement is merely incidental to a lesser crime
than kidnapping, such confinement or movement is insufficient to be molded into the greater crime
of kidnapping.” (Emphasis added).

“Improper jury instructions in state criminal trials do not generally form the basis for
federal habeas relief.” Galvan v. Cockrell, 293 F.3d 760, 764 (5th Cir. 2002) (citing Estelle ».
McGuire, 502 U.S. 62, 71-72, 112 S. Ct. 475, 116 L.. Ed. 2d 385 (1991)). This is because “it is not
the province of a federal habeas court to reexamine state-court determinations on state-law
questions.” Estelle, 502 U.S. at 67-68. Instead, this Court may only look for violations of the
Constitution or federal law. J4. Thus, the “inquiry is not whether there was prejudice to the
[petitioner], or whether state law was violated, but whether there was prejudice of constitutional

magnitude.” Galvan, 293 F.3d at 764 (quoting Sullivan v. Blackburn, 804 F.2d 885, 887 (5th Cir.
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1986)). The appropriate test for review of state jury instructions is whether an instruction “by itself
so infected the entire trial that the resulting conviction vviolates due process.” Id. at 764-65 (quoting
Cupp v. Naughten, 414 U.S. 141, 147, 94 S. Ct. 396, 38 L. Ed. 2d 368 (1973)). To obtain relief, “a
petitioner must show both that an instruction was deficient . . . and that there is more than a mére
reasonable possibility that the deficiency contributed to the verdict.” James v. Mississippi, No. 4:17-
CV-129-DMB-JMV, 2019 WL 6684510, at *4 (N.D. Miss. Dec. 6, 2019).

Scott asserts that if the jury had been told that kidnapping cannot be merely incidental to a
lesser crime, then the jury may have acquitted him of that charge. He notes that in its closing
argument, the state told the jury: “At any point during these events if you believe beyond a
reasonable doubt that he confined [the victim] and prevented her from going somewhere, it’s
kidnapping.” ECF NO. 8-5, pp. 74-75. The pfoblem for Scott is that neither the prosecutor’s
statement nor the jury instruction misstated Mississippi law. Rape is not a lesser crime than
kidnapping in Mississippi—each carries up to life imprisonment. MIsS. CODE. § 97-3-65; MIss
CODE § 97-3-53. See also Graham v. State, 185 So. 3d 992, 995 (Miss. 2016) (upholding a conviction
of kidnapping when it was committed along with forcible rape and sexual battery). Scott’s i)roposed
addition is irrelevant to his charges. Because he cannot show that Jury Instruction S-11A
inaccurately describes or obscures the elements of kidnapping, Scott cannot show that the
instruction infected the trial such that his conviction violated due process. Ground Five is denied.
F. Ground Six: Jury Instructions for Counts I and III

Scott next contends that the jury instructions for Count I, attempted rape, and Count III,

burglary, violated due process because the instructions did not define the elements of the

27



Case 2:18-cv-0( ‘TBM-LGI Document 17 Filed O¢ 1 Page 28 of 49

underlying crime of rape. The elements of both attempted rape' and burglary? required the state to
prove that Scott acted with the intent to commit an underlying crime—in this case rape. Scott
therefore argues that the jury instructions should have included the definition of rape along with
the elements of the crimes actually charged. The Mississippi Court of Appeals found this ground
procedurally barred because Scott failed to object to the instructions at trial. Scozz, 231 So. 3d at
1034. The court also found this argument failed on plain. error review, finding that stafc law merely
required the instructions for each count to state that Scott acted with the intent to commit “rape”
rather than actually define rape. /4. at 1035-36. Magistrate Judge Isaac detgrmined that the state
procedural bar was an independent and adequate state law ground foreclosing habeas review. Scott
does not attempt to respond to the procedural default in his Objections. Nor does he offer any other
new arguments on this ground, choosing instead to simply reassert the same claims that he made
in his Petition. Therefore, the Court will examine Magistrate Judge Isaac’s finding for clear error,
rather than de novo. See Edmond v. Collins, 8 F.3d 290, 293 n.7 (Sth Cir. 1993).

“[F]ederal habeas courts will not consider claims a petitioner has defaulted in state court
absent a showing of cause for the default and resulting prejudice, or a showing that failure to
consider the claim will result in a fundamental miscarriage of jus’;ice.” Smith v. Black, 970 F.2d
1383, 1385-86 (5th Cir. 1992) (citing Murray v. Carrier, 477 U.S. 478,106 S. Ct. 2639, 91 L. Ed. 2d
397 (1986) and Wainwright v. Sykes, 433 U.S. 72, 97 S. Ct. 2497, 53 L. Ed. 2d 594 (1977)). Cause

to excuse default exists when “some objective factor external to the defense impeded counsel’s

! The elements of attempt in Mississippi are: “(L) an intent to commit a particular crime; (2) a direct ineffectual act done
toward its commission; and (3) the failure to consummate its commission.” Bucklew v. State, 206 So. 2d 200, 202
(Miss. 1968) (emphasis added).

2'The elements of burglary in Mississippi are: “breaking and entering the dwelling house or inner door of such dwelling
house of another . . . with the intent to commit some crime therein.” MISS. CODE. § 97-17-23 (empbhasis added).
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efforts to comply with the State’s ﬁrocedural rule.” Murray, 477 U.S. at 488. Fundamentalv
miscarriage of justice exists when a petitioner can show actual innocence. Fasrman v. Anderson, 188
F.3d 635 (5th Cir. 1999) (citing Ward v. Cain, 53 F.3d 106, 108 (5th Cir.1995)). A procedural default
operates as an adequate énd independent state law ground barring review if “the last state court
rendering a judgment in the case ‘clearly and expressly’ states that its judgment rests on a state
procedural bar.” Harris v. Reed, 489 U.S. 255, 263, 109 S. Ct. 1638, 103 L. Ed. 2d 308 (1989)
(internal quotations omitted) (quoting Caldwell ». Mississippi, 472 U.S. 320, 327, 105 S. Ct. 2633,
86 L. Ed. 2d 231 (1985)). A plain error review of the claim conducted by the state court “does not
vitiate this bar.” Bell v. Epps, No. CIV.A. 3:04CV212-B, 2008 WL 2690311, at *73 (N.D. Miss.
June 20, 2008), aff’d in part, 347 F. App’x 73 (5th Cir. 2009). Mississippi’s contemporaneous
objection rule is an independent and adequate state ground foreclosing federal review. Smith, 970
F.2d at 1387.

Scott failed to make a contemporaneous objection to the challenged jury instructions. The
Mississippi Court of Appeals expressly held that his claim was barred under Mississippi rules of
procedure. The Mississippi Supreme Court affirmed the order with no opinion, and later denied
Scott’s motion to for leave to proceed in the trial court for post-conviction relief, stating simply
that the claim was barred by res judicata. For procedural default analysis then, this Court considers
the Mississippi Court of Appeals’ opinion to be that of the “last state court rendering judgment.”
See Rose v. Johnson, 141 F. Supp. 2d 661, 697 (SD Tex. 2001) (collecting cases) (“ When the last
state court to render judgment on the merits does not disclose the basis for its opinion, a federal

court will presume that the unexplained order follows the same reasoning as a prior state judgment,
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unless the petitioner adduces strong evidence to rebut this presumption.”). The procedural default
bars this Court from reviewing this claim. Habeas relief cannot be granted.

Scott also cannot demonstrate that his procedural default should be excused. He does not
argue that his actual innocence results in a fundamental miscarriage of justice, nor does he directly
argue that he had cause to excuse his counsel’s failure to object. However, he does allege in Ground
Nine that his trial attorney was ineffective for failing to do so. Ineffective assistance of counsel may
constitute “cause” in the procedural default context. Coleman, 501 U.S. at 755. Defendants “must
bear the risk of attorney error,” though, so simple “ignorance ér inadvertence” by the attorney
alone does not excuse the procedural default. /4. at 753 (internal quotations omitted) (quoting
Murray, 477 U.S. at 488). Instead, “counsel’s iﬁeﬂfectiveness will constitute cause only if it is an
independent constitutional violation.” 4. at 755. In other words, to overcome the default through
a claim of ineffective assistance of counsel, a petitioner must actually demonstrate ineffective
assistance of counsel. See Cotton v. Cockrell, 343 F.3d 746, 754-55 (5th Cir. 2003). As will be
discussed in infra Part IT1, Section I, Subsection ii, Scott cannot show that his trial counsel’s failure
to object resulted in constitutional harm. Without excuse for his procedural default, this Court is
precluded from reviewing this claim. The Report and Recommendation’s finding on Ground Six
is without clear error and is not contrary to law. Ground Six is denied.

G. Ground Seven: Exclusion of Evidence

Scott next makes the case that he was unable to present a complete defense when the trial
court limited certain testimony from his witness James Barnes. The trial court excluded testimony
from Barnes that Barnes and the victim had at some point consumed illegal drugs together, and

that the victim told Barnes that she and Scott had smoked marijuana together. The state court

30



Case 2:18-cv-001 3M-LGlI Document 17 Filed 09/2 ° Page 31 of 49

~

deemed the former testimony irrelevant, and the latter hearsay without exception. The Mississippi
Court of Appeals agreed with the trial court’s rulings, and further noted that Barnes’ hearsay
testimony was inadmissible to imi)each the victim because Scott failed to properly lay a foundation.
Scott, 231 So. 3d at 1031-34. Magistrate Judge Isaac found that the Court of Appeals did not
unreasonably apply federal law on this ground. Scott’s objections to this portion of the Report and
Recommendation merely reurge arguments he made in the Petition. Thus, the Court will only
review Magistrate Judge Isaac’s determination in Ground Se\;en for clear error or for being
contrary to law.

Federal courts do not review the admissibility of evidence under state law in a habeas
action. Little v. Johnson, 162 F.3d 855, 862 (5th Cir. 1998). Instead, relief may only be grgnted when
an evidentiary error is so extreme that it results in fundamental unfairness. /4. “Whether rooted

directly in the Due Process Clause of the Fourteenth Amendment or in the Compulsory Process

““or ‘Confrontation clauses of the Sixth Amendment, the Constitution guarantees criminal

defendants ‘a meaningful opportunity to present a .complete defense.”” Crane v. Kentucky, 476
U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986) (internal citations omitted) (quoting
California v. Trombetta, 467 U.S. 479, 485, 104 S. Ct. 2528, 81 L. Ed. 2d 413 (1984)). But “only
rarely” will this right be “violated by the exclusion of defense evidence under a state rule of
evidence.” Nevada v. Jackson, 569 U.S. 505, 509, 133 S. Ct. 1990, 186 L. Ed. 2d 62 (2013) (per
curiam). Federal courts “have never questioned the power of States to exclude evidence through
the application of evidentiary rules that themselves serve the interests of fairness and reliability—
even if the defendant would prefer to see that evidence admitted.” Crane, 476 U.S. at 690 (citing

Chambers v. Mississippi, 410 U.S. 284, 302, 93 S. Ct. 1038, 35 L. Ed. 2d 297 (1973)). Therefore, a
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defendant does not have an “unfettered right” to offer inadmissible evidence, so long as the state
evidentiary restriction is not “arbitrary or disproportionate to the purpose it is designed to serve.”
nggz'ns v. Vannoy, No. CV 17-3416, 2018 WL 8919912, at *15 (E.D. La. June 19, 2018), report and
recommendation adopted, No. CV 17-3416, 2019 WL 3457265 (E.D. La. July 31, 2019) (first quoting
Taylor v. Illinois, 484 U.S. 400, 410, 108 S. Ct. 646,98 L. Ed. 2d 798 (1988); and tﬁen Kirtelson v.
Dretke, 426 F.3d 306, 320 (5th Cir. 2005)). Wrongful exclusion of evidence by the trial court only
rises to fundamental unfairness if the evidence was “crucial, critical, and highly significant.”
Porretto v. Stalder, 834 F.2d 461, 465 (5th Cir. 1987) (citing Sksllern v. Estelle, 720 F.2d 839, 852
(5th Cir. 1983)).

Scott argues that the exclusion of this evidence deprived him of his right to present a
complete defense because Barnes’ testimony would have bolstered his theory that he went to the
victim’s home to recover drug money rather than rape her. But as the Mississippi Court of Appeals
observed, Scott cannot show how testimony that Barnes smoked marijuana with the victim at some
indeterminate point could be relevant to the events of July 3, 2009. Scott, 231 So. 3d at 1032. This
evidence cannot be described as “crucial, critical, and highly significant.”3-Moreover, a state

decision must “result[] in a decision that was contrary to, or involved an unreasonable application

3 Scott also argues that the evidence that Barnes and the victim had smoked marijuana together at some point should
have been admitted to impeach the victim’s testimony that “she never used drugs a day in her life.” [14], pg. 12. That
misrepresents the victim’s testimony. The actual testimony was:

Q: Okay. At that time in your life, were you a pot smoker?

A: No.

Q: Not at that time?

A: Not at that time.

Q: And what about pills? Did you have any other trouble with pills or any other drugs that you used?

A: No.
ECF NO. 8-4, pg. 31. Regardless, this issue is at best collateral to Scott’s defense that he entered her home to collect
drug money rather than rape the victim. Even to impeach the victim, this evidence is hardly so “crucial, critical, and
highly significant” such that its denial violated Scott’s constitutional rights.
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of, clearly established Federal law, as determined by the Supreme Court of the United States” to be
overturned through habeas. 28 U.S.C. § 2254(d) (emphasis added). Accordingly, the Fifth Circuit
on habeas review recently upheld a state court’s decision to deny evidence it found irrelevant,
stating, “[T]he Supreme Court has not decided any case either squarely address[ing] the
discretionary exclusion of evidence and the right to present a complete defense or establish[ing] a
controlling legal standard for evaluating such exclusions.” Lucio v. Lumpkin, 987 F.3d 451, 470 (5th
Cir. 2021) (quoting Brown ». Horell, 644 F.3d 969, 983 (9th Cir. 2011)). Thus, the state court’s
refusal to admit testimony that it determined irrelevant did not deny Scott the right to present a
complete defense.

Likewise, the trial court’s denial of Barnes’ hearsay testimony did not impermissibly taint
the fundamental fairness of the conviction. Barnes would have testified that several weeks before

July 3, 2009, he saw Scott and the victim together in Scott’s truck, and the victim told Barnes that

they were smoking marijuana. The Mississippi Court of Appeals found that this statement did not
fit into any hearsay exceptions. Scott, 231 So. 3d at 1032-34. The state enforces the hearsay rule to
screen unreliable evidence. See Rogers v. State, 95 So. 3d 623, 630 (Miss. 2012) (“Hearsay generally
is not admissiblé because it is considered unreliable and untrustworthy.”). This is undoubtably a

legitimate interest. See United States . Scheffer, 523 U.S. 303, 309, 118 S. Ct. 1261, 140 L. Ed. 2d

- 413 (1998) (“State and Federal Governments unquestionably have a legitimate interest in ensuring

that reliable evidence is presented to the trier of fact in a criminal trial.”). Furthermore, the trial
court’s application of the rule in this case was not disproportionate to its legitimate interest in
filtering untrustworthy testimony. The trial court did allow Barnes to testify that he had witnessed

Scott and the victim together in the truck. Scott was also allowed to cross-examine the victim
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herself about her alleged drug use with him, which she denied. The trial court did not refuse Scott
a complete defense.

Scott also urges that the hearsay evidence should have been admitted to contradict the
victim’s statements denying drug use with Scott. The Mississippi Court of Appeals found that
Scott failed to properly lay the foundation to impeach the victim as required by Mississippi Rule of
Evidence 613(b). This rule, identical to FED. R. EVID. 613(b), serves the legitimate purpose of
giving witnesses opportunity to adequately explain or deny apparently inconsistent statements. See
Everett v. State, 835 So. 2d 118, 123 (Miss. Ct. App. 2003) (quoting Whigham v. State, 611 So. 2d
988, 994 (Miss. 1992) overruled on other grounds by Dora v. State, 986 So. 2d 917 (Miss. 2008))
(noting that foundation for impeachment must be laid because “it is only fair that the witness,
while he is on the stand, be asked about it, and be given an opportunity té explain or deny it”).
Scott cannot demonstrate how the state court’s application of a widely accepted evidentiary rule
similar to the rule applied in federal courth resulted in fundamental unfairness. See Jackson, 569
U.S. at 510 (denying habeas relief when state court excluded extrinsic evidence offered by
defendant in part because the state evidence rule applied was widely accepted and similar to the
federal rule on point). Magistrate Judge Isaac’s finding that Scott should not receive habeas relief
on this ground lacks clear error and is not contrary to law. G;ound Seven is denied.

H. Ground Eight: Weight and Sufficiency of £he Evidence

Scott claims that the evidence presented at trial wasiinsufﬁcient to support his conviction,
or, alternatively, that he was convicted against the overwhelming weight of the evidence.
Magistrate Judge Isaac noted that weight of the evidence claims are not cognizable on habeas

review. Scott does not object to her finding in this regard, and it is without clear error and not
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contrary to law. “[T]he weight of the evidence is the exclusive province of the jury.” Hebert ».
Rogers, 890 F.3d 213, 225 (5th Cir. 2018) (quoting United States v. Garcia, 995 F.2d 556, 561 (5th
Cir. 1993)). Thus, courts have long recognized that the weight of the evidence may not be
challenged by habeas. Joknson ». Stfeeter, No. 2:12CV62-MPM-SAA, 2012 WL 3683392, at *8
(N.D. Miss. Aug. 24, 2012) (quoting Young ». Kemp, 760 F.2d 1097, 1105 (11th Cir. 1985)); see also
Lewis v. Mississippi, No. 3:19CV120-MPM-DAS, 2021 WL 1988200 at *12 (N.D. Miss. May 18,
2021) (collecting cases).

A challenge to the sufficiency of the evidence, on the other hand, is cognizable on habeas
review and is referred to as a Jackson claim. Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
61 L. Ed. 2d 560 (1979). Examining this issue, the Mississippi Court of Appeals held that “viewing
the evidence in the light most favorable to the State, the evidence was sufficient to prove every

element of each of the crimes charged beyond a reasonable doubt.” Seott, 231 So. 3d at 1039-40.

Magistrate Judge Isaac found that this resolution was not contrary to, nor an unreasonable
application of the applicable constitutional law. Scott objects, stating that the Report and
Recommendation “failed to include how the state proved with sufficient evidence the essential
elements of the crimes charged beyond a reasonable doubt, [instead] only reciting from the Court
of Appeals opinion.” [14], pg. 18. He goes on to repeat the same arguments that appeared in the
Petition. To the extent Scott argues that Magistrate Judge Isaac did not adequately consider his
arguments, this Court shall review his objection de novo.

A federal court must determine “whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found the essential elements of

the crime beyond a reasonable doubt.” Jackson, 443 U.S. at 319.
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The Supreme Court has explained as follows:

Jackson claims face a high bar in federal habeas proceedings because they are subject
to two layers of judicial deference. First, on direct appeal, it is the responsibility of
the jury—not the court—to decide what conclusions should be drawn from
evidence admitted at trial. A reviewing court may set aside the jury’s verdict on the
ground of insufficient evidence only if no rational trier of fact could have agreed
with the jury. And second, on habeas review, a federal court may not overturn a
state court decision rejecting a sufficiency of the evidence challenge simply because

the federal court disagrees with the state court. The federal court instead may do so
only if the state court decision was objectively unreasonable.

Coleman v. Johnson, 566 U.S. 650, 651, 132 S. Ct. 26_60, 182 L. Ed. 2d 978 (2012) (internal
quotations and citations omitted). A federal court may consider “whether the inferences drawn by
a jury were rational, as opposed to being speculative or insupportab‘le, and whether the evidence is
sufficient to establish every element of the crime.” United States v. Vargas-Ocampo, 747 F.3d 299,
302 (5th Cir. 2014). But, “a reviewing court . . . ‘must presume . . . that the trier of fact resolved

" Cavazos v.

any such conflicts in favor of the prosecution, and must defer td that resolution.
Smith, 565 U.S. 1, 6,132 S. Ct. 2,181 L. Ed. 2d 311 (2011) (quoting Jackson, 443 U.S. at 326). The
Mississippi Court of Appeals carefully reviewed Scott’s sufficiency of the evidence claim and
sustained his conviction. Scotz, 231 So. 3d at 1039-40. The state court’s determination was not
contrary to, nor an unreasonable application of, Jackson.

Scott challenges his burglary conviction, arguing that the jury was not presented with
sufficient evidence to find that he broke into the victim’s home with the intent to rape the victim.
Burglary in Mississippi is defined as “breaking and entering the dwelling house or inner door of
such dwelling house of another . . . with the intent to commit some crz'me therein.” MISS. CODE. § 97-
17-23 (emphasis added). Scott claims that the staté failed to meet its burden to prove the specific

intent element of burglary. The evidence presented at trial showed that after Scott entered the

home, he grabbed the victim, made lewd comments, ripped at her clothes, dragged her to her
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bedroom, and attempted to throw her onto her bed. Scott fails to articulate how no rational juror
could find that he intended to rape the victim.

Next, Scott argues the jury lacked sufficient evidence to find that he committed an overt
act toward the attempted rape. Attempt in Mississippi requires “(1) an intent to commit a
particular crime; (2) a direct ineffectual act done toward its commission; and (3) the failure to
consummate its commission.” Bucklew . State, 206 So. 2d 200, 202 (Miss. 1968). Mississippi has
dgtermined that lewd suggestions, physically grabbing the victim, and attempting to carry the
victim away are sufficient in combination to meet the direct act requirement for attempted rape.
Harden v. State, 465 So. 2d 321, 322 (Miss. 1985). Scott cites Ishee ». State, 799 So. 2d 70 (Miss.
2001) for the proposition that the evidence of his actions presented at the trial did not demonstrate
an overt act. But the Ishee court found that the defendant’s sexual proposition to a young child,
without any physical conduct, was sufficient to support a conviction of attempted sexual battery.
Id. at 73-74.. In light of Mississippi’s interpretation of its attempt law, a rational trier of fact could
find that Scott committed an overt act.

Scott also argues that he abandoned his attempted rape. In Mississippi, the failure to
consummate an attempt must result from an extraneous source; thus, if a defendant voluntarily
desists from his course of action, then he is not guilty of attempted rape. Ross ». State, 601 So. 2d
872, 874 (Miss. 1992). In Ross, the Mississippi Supreme Court reversed an attempted rape
conviction when the defendant voluntarily ceased his alleged rape attempt after the victim invoked
her young daughter and begged him to stop. /4. Scott avers that the state court should have applied
Ross to his case because the victim testified that Scott halted his attempt to rape her after she

offered to pay him.
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The Mississippi Court of Appeals did not explicitly compare these facts to Ross, but it
impliedly rejected this argument by stating: the “evidence is sufficient to support his conviction of
attempted rape.” Scott, 23i So. 3d at 1040. This Court must defer to the Mississippi Court of
Appeals’ interpretation of the legal definition of attempted rape. “State courts are the ultimate
expositors of state law.” Mullaney v. Wilbur, 421 U.S. 684, 691, 95 S. Ct. 1881, 44 L. Ed. 2d 508
(1975). Thus, federal habe‘as courts mlllst follow a state’s determination of its own law. Joknson ».
Cain, 347 F. App’x 89, 93 (5th Cir. 2009). See also Jackson, 443 U.S. at 324 n.16 (“[Tlhe
[sufficiency of the evidence] standard must be applied with explicit reference to the substantive
elements of the criminal offense as defined by state law.”) (emphasis added). This Court’s role in a
Jackson review is simply to determine whether the jury was presented with enough evidence to
rationally find Scott guilty of a crime under the elements defined by state law. The Mississippi
Court of Appeals determined that the evidence supported attempted rape.

The victim testified that after dragging her to her bedroom and trying to throw her onto her
bed while tearing at her shirt and méking suggestive comments, Scott did let her go free when she
offered him money. ECF NO. 8-4, pg. 12. In fact, immediately thereafter, she tried to escape
through a window, and he pulled her back inside. /d. at 12-13. The victim testified that Scott choked
her until she was unable to put up any more of a struggle, and then dragged her into the kitchen to
retrieve her purse. /4. at 13-14. Scott was dissatisfied with the small amount of cash in her purse,
so he forced her into her car so that they could go to the ATM. 7d. at 16-17. And even in the car,
she testified, Scott tried “to touch on” her. /4. at 17. At no point did the victim testify that Scott
actually agreed that he would not finish his attempt to rape her if she gave him money. The jury

could have rationally determined that Scott was only prevented from raping her because she
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managed to escape from the vehicle, rather than because she offered to pay him. And this Court
must defer to that resolution. Cdvazos, 565 U.S. at 6. The jury had sufficient evidence to rationally
convict Scott of attempted rape under state law.

Finally, Scott argues that his kidnapping conviction also resulted from insufficient
evidence. He makes essentially the same argument that he made against Jury Instruction S11-A in
Ground Five—that confinement and asportation cannot be merely incidental. This argument fails
for the reasons discussed in supra Part III, Section E. Kidnapping in Mississippi occurs when
“[a]ny person who, without lawful authority. . . , shall forcibly seize and confine any other person.”
Miss. CODE § 97-3-53. The testimony at trial revealed that Scott grabbed the victim in a chokehold
and dragged her to her bedroom; again grabbed her when she tried to jump out of a window, pulling
her back inside and into the kitchen; and grabbed her yet again to prevent her from escaping a
moving car. A rational jury could convict Scott of kidnapping. Habeas relief is not warranted.
Ground Eight is denied.

I. Ground Nine: Ineffective Assistance of Counsel

Scott alleges that his counsel provided ineffective assistance for seven reasons: (1) failing
to impeach the victim with her prior inconsistent statement; (2) failing to object to the jury
instructions defining Counts I and III; (3) failing to provide a basic defense/ failing to investigate;
(4) failing to present an abandonment instruction; (5) failing to provide Scott with relevant
evidence needed to make an informed decision whether to accept a plea agreement; (6) allowing
the prosecution to present false evidence; and (7) failing to hire a DNA expert. Scott first brought

this claim in a pro se motion for post-conviction collateral relief filed with the Mississippi Supreme
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Court. The Mississippi Supreme Court issued a brief order denying relief, stating that this issue
was “without merit.”

“In exercising our habeas review under § 2254(d), we review only the ultimate decision of
the state court, and not the specific contents of its reasoning or opinion.” Blanton v. Quarterman,
543 F.3d 230, 236 (5th Cir. 2008). To prove ineffective assistance of counsel, a petitioner must
show that “counsel’s representation ‘fell below an objective standard of reasonableness,’” and
“but for his counsel’s deficient performance, there is a reasonable probability that the outcome of
the proceeding would have been different.” I4. at 235 (quoting Strickland v. Washington, 466 U.S.
668, 688, 694,104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)). The Strickland analysis is deferential, for
“a court must indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance.” Strickland, 466 U.S. at 689. Succeeding with a Strickland
claim is doubly as difficult on habeas review due to 28 U.S.C. § 2254’s likewise deferential
standard. Harrington v. Richter, 562 U.S. 86,105,131 S. Ct. 770,178 L. Ed. 2d 624 (2011). In order
to merit federal habeas relief, a state court’s adjudication of anineffective assistance of counsel
claim must not only be incorrect, but must be “an unreasonable application of Strickland.” Mejia
v. Davis, 906 F.3d 307, 315 (5th Cir. 2018) (brackets omitted) (quoting Harrington, 562 U.S. at
101).

i. Failure to Impeach the Victim

Scott argued that his trial counsel was ineffectual because she did not impeach the victim
with the investigating police officer’s report. In the report, the officer wrote that the victim told
him that “Scott threw her on the bed and attempted to tear her clothing off.” [2-1], pg. 17. The

victim also states in the report that “Scott pushed her back onto the bed” again after she tried to
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escape through a window. /4. at pg. 18. At trial, the victim testified, “ We walked into the bedroom,
and he just kind of flung me. Like, the bed was there, and he just kiﬁd of flung me through, and I
just pushed off the bed. It was the—it was the instinct to stay away from the bed.” ECF NO. 8-4,
pg. 11. On cross examination, the victim denied ever being laid on the bed or telling the police that
Scott was in the bed on top of her. ECF NO. 8-4, pg. 33. Scott contends that defense counsel’s
failure to impeach the victim on this point prejudiced him because it would have called the victim’s
entire testimony into question. Magistrate Judge Isaac found that the attorney’s decision not to
impeach the victim with this evidence was a strategic decision that did not violate Scott’s right to
representation, and that Scott was not prejudiced. Scott objects, disputing that his attorney’s
decision not to impeach was valid trial strategy. The Court reviews this objection de novo.

A strategic decision not to present “double-edged” evidence “is objectively reasonable,
and therefore does not amount to deficient performance.” Rector v. Johnson, 120 F.3d 551, 564 (5th
Cir. 1997). See also Virgil v. Dretke, 446 F.3d 598 (5th Cir. 2006) (quoting Johnson v. Dretke, 394
F.3d 332, 337 (5th Cir. 2004)) (“[A] conscious and informed decision on trial tactics and strategy
cannot be the basis for constitutionally ineffective assistance of counsel unless it is so ill chosen
that it permeates the entire trial with obvious unfairness.”). This police report corroborated in
detail every other piece of the victim’s testimohy. The report also described her wounded, bloody
appearanée, and the tearing on her clothing. Defense counsel may have believed that introducing
this report would have done more harm to Scott’s case than good. Despite Scott’s assertions to
the contrary, his trial attorney made a strategic decision not to use the police report for

impeachment.
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Further, Magistrate Judge Isaac did not clearly err in determining that Scott did not suffer
prejudice from his counsel’s decision not to impeach the victim. The Court submits that the
discrepancy between the police report and the victim’s testimony is not as earth-shattering as Scott
makes it out to be. Moreover, the facts the victim alleged in the bolice report were worse for Scott
than the facts the victim testified to at trial. In fact, at trial, the victim did not testify that Scott got
on top of her on the bed. Consider the case Scott cites to show he is entitled to relief: Rutland ».
State, 785 S.E. 2d 350 (S.C. 2016). There, South Carolina found ineffective assistan}ce of counsel
where an attorney failed to impeach the one neutral eyewitness’s trial testimony that the murder
victim was unarmed with her prior statement to police that the victim had a gun and pulled it on

" the defendant. Id. at 353-54. The Rutland witness’ prior statement was far more beneficial —and
contradictory—to the defendant’s self-defense theory than her trial testimony. Here, in contrast,
the victim’s statement to the police that Scott climbed on top of her in the bed—made much closer
in time to the events alleged than her trial testimony over five years later—could have been more
harmful than the testimony the jury actually heard. Scott’s attorney cannot be faulted for
strategically choosing not to remind the victim of, or allow the jury to fully consider, her m;)re
damaging original statements. This claim does not support a finding of ineffective assistance or
entitle Scott to habeas relief.

ii. Failure to Object to Jury Instructions on Counts I and Il

Scott claims that his trial attorney provided ineffective assistance by failing to object to the
jury instructions relating to Counts I and III. These instructions, which déscribed the elements of
burglary and attempted rape, left out the elements of rape. As discussed in supra Part III, Section

F, Scott procedurally defaulted on his direct challenge to the instructions. Nevertheless, the
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Mississippi Court of Appeals also found on plain error review that the instructions adeqﬁately
defined Mississippi law related to Scott’s charges. Scotz, 231 So. 3d at 1035-36. Magistrate Judge
Isaac thus found that any attempt to object to the instructions would have been futile. Scott’s
objection to the Report and Recommendation’s finding here merely reurges the arguments from
his Petition. This Court will review Mégistrate Judge Isaac’s determination for clear error or for
being contrary to law.

The Sixth Amendment does not require an attorney to make futile objections. Koch v.
Puckett, 907 F.2d 524, 527 (5th Cir. 1990); see also Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994)
(“Failure to raise meritless objections is not ineffective lawyering; it is the very opposite.”). The
Mississippi Court of Appeals determined that the instructions given were proper. Magistrate Judge
[saac rightly refused to fault Scott’s counsel for not objecting to proper jury instructions.
Furthermore, Scott fails to explain how the outcome of his trial might havé been different had the
instructions been changed. Conclusory assertions of prejudice are insufficient to show ineffective
assistance of counsel; instead, “the defendant must ‘affirmatively prove prejudice.’” Tuesno ».
Cain, 198 F.3d 242 (5th Cir. 1999) (quoting Strickland, 466 U.S. at 693). Scott cannot show
ineffective assistance for failing to object to these instructions.

iii. Failure to Investigate

Scott contends that his attorneys were ineffective for their collective failure to investigate.
He argues that because he was without counsel until 2012, his attorneys could not adequately have
investigated the events of July 3, 2009. He also alleges that after he did obtain counsel, his attorneys
collectively failed to discover certain witnesses and evidence that he claims could have been

presented in his defense. Magistrate Judge Isaac found that despite his conclusory allegations of
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investigative malpractice, Scott could not demonstrate any prejudice resulting from the alleged
failures to investigate. Scott objects, arguing that the pre-arraignment delay in obtaining counsel
created such a gap in time that ;‘would make even the most skilled attorney deficient.” [14], pg.
17. He also alleges that his attorneys were simply preparing for a plea bargain, rather than a trial.
The Court will review these objections de novo.

The Sixth Amendment right to counsel “attaches at the initiation of adversary judicial
criminal proceedings.” United States v. Gouveia, 467 U.S. 180, 189, 104 S. Ct. 2292, 81 L. Ed. 2d
146 (1984). Scott was not entitled to representation until his indictment on September 26, 2011.
He cannot argue that this righf was violated before it attached. Additionally, though he argues that
his attorneys could not have possibly _provided effective assistance because of their two-year
disadvantage, he does not explain what an attorney appointed closer in time to the alleged crime
woﬁld have accomplished that his actual attorneys did not.

As to Scott’s claim that his attorneys failed to actually prepare for a trial, Scott similarly
cannot demonstrate prejudice beyond mere conclusory allegations. “[CJonclusory allegations of
ineffective assistance of counsel do not raise a constitutional issue in a federal habeas proceeding.”
Miller v. Johnson, 200 F.3d 274, 282 (5th Cir. 2000) (citing Ross v. Estelle, 694 F.2d 1008, 1012 (5th
Cir. 1983)). Scott argues that further investigation would have resulted in evidence that discredited
a witness’s description of Scott, but Scott’s defense theory has never been mistaken identity. Next,
Scott claimed that he was aware of at least four witnesses who could establish that a prior
relationship existed between Scott and the victim. But “any error which occurred due to [a
defendant’s] withholding this information from his attorney was not the fault of counsel and did

not constitute deficient performance.” Sharp v. Johnson, 107 F.3d 282, 286 (5th Cir. 1997). Scott

44



Case 2:18-cv-001 ‘BM-LGI Document 17 Filed 09/7 ' Page 45 of 49

-~

also alleges that the police failed to discover illegal drugs in the victim’s home or car and lost
evidence, but does not explain how his attorney could have prevented the loss of such evidence or
compelled the police to discover the supposed drugs. Because Scott “has been unable to show what
further investigation would have revealed and how it would have helped him,” this ground lacks
merit. United States v. Green, 882 F.2d 999, 1003 (5th Cir. 1989).
iv. Failure to Present an Abandonment Instruction

Scott next alleges that his counsel failed to provide effective assistance by not submitting
an abandonment jury instruction for attempted rape. This argument relates to his claim discussed
in supra Part I, Section H. His counsel was not ineffective for the reasons discussed therein.
Magistrate Judge Isaac additionally found that a voluntary abandonment instruction would have
been inconsistent with Scott’s defense that he never acted with the intent to rape the victim. Scott
does not object to this finding beyond reasserting the same arguments that he made in the Petition.
Magistrate Judge Isaac’s finding regarding this claim was not clearly erroneous or contrary to law.
Scott’s counsel did not act unreasonably by choosing not to undercut the defense theory. See
Wilson v. Cockrell, 70 F. App’x 219, 228 (5th Cir. 2003) (finding that counsel was not deficient by
not presenting a jury instructioﬁ inconsistent with the defense theory). This claim too lacks merit.

v. Failure to Provide Petitioner with Evidence Needed to Make an Informed Decision to
Reject a Plea Agreement

Scott alleges that he was offered a ten-year plea bargain, which he rejected. He argues that
had his counsel informed him of the DNA evidence the state would later present at trial, he would
have accepted the plea. However, in his own memorandum in support of his claims, Scott admits
that the state did not pursue any DNA testing until after he rejected the plea bargain. [2], pg. 54.

Magistrate Judge Isaac therefore found that Scott’s attorney could not be deficient for failing to
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provide Scott with something that did not exist. As with the previous claim, Scott does not offer
any objections with new substance. Magistrate Judge Isaac did not clearly err in determining that
Scott’s attorney was not constitutionally deficient in this regard. Nor is this finding contrary to
law.
vi. Failure to Prevent the Prosecution from Presenting False Evidence

Scott agues in his sixth ineffective assistance of counsel claim that his trial attorney
ineffectually allowed the state to present the jury with false evidence. This claim is based on the
same argument as his first ineffective assistance of counsel claim: that his attorney should have
impeached the victim with her statement to police. Thus, for the reasons discussed in supra Part
III, Section I, Subsection i, Scott fails to show ineffective assistance of counsel here.
vii. Failure to Hire a DNA Expert

Finally, Scott contends his trial attorney provided ineffective assistance by failing to hire
an expert witness to rebut the state’s DNA evidence. The prosecution did not seek DNA testing
until two months before trial. The results were not returned until the eve of trial, and, as discussed
in supra Part III, Section D, Scott’s attorney did request a continuance the next day to seek an
expert. However, the continuance was denied. Magistrate Judge Isaac found Scott’s allegation that
his attorney acted ineffectively by failing to seek an expert witness earlier lacked merit, because he
could not show that “testimony by a defense DNA expert[] would have changed the jury’s
verdict.” [13], pg. 39 (quoting Wolfe v. Dretke, 116 F. App’x 487, 494-95 (5th Cir. 2004)). Scott
objects, noting that his trial lawyer told the judge that if a continuance was not granted, she could

not effectively defend Scott. Thus, according to Scott, either his “ counsel was deficient or the state

was in grave error.” [14], pg. 18. This objection is reviewed de novo.
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Scott presents a false binary. The trial court did not violate Scott’s constitutional rights by
denying his motion for continuance for all the reasons already stated in  Part III, Section D.
Likewise, Scott’s trial attorney did not ineffectually defend him without the benefit of a defense
expert witness. “[Clomplaints of uncalled witnesses are not favored in federal habeas corpus
review because the presentation of testimonial evidence is a matter of trial strategy and because
allegations of what a witness would have stated are largely speculative.” Day ». Quarterman, 566
F.3d 527, 538 (5th Cir. 2009); see also Burns v. Epps, 342 F. App’x 937, 939 (5th Cir. 2009)
(“[Petitioner’s] ineffective-assistance claim with regard to counsel’s failure to secure a[n] . . .
expert must also fail, as [he] has failed to specifically indicate what assistance such an expert could
have provided”). Scott fails to demonstrate that an expert witness testifying for the defense would
have contradicted the state’s evidence. Moreover, as has been discussed at length, the DNA
evidence presented by the state was essentially cumulative. It merely matched the blood found at
the victim’s home to Scott. Scott has never argued that he did not enter the victim’s home or
engage in a struggle with her. Further, his wallet and identification were also found in the home.
As with all his other ineffective assistance of counsel claims, Scott cannot show how the outcome
of his trial would have differed had a defense expert testified.

viii. Conclusion

Scott has failed to demonstrate unreasonable conduct or resulting prejudice from his
attorneys’ performance. The Mississippi Supreme Court did not unreasonably reject his Strickland
grounds for relief. Scott’s inadequate assistﬁnce of counsel claims were properly rejected in the

Report and Recommendation. Ground Nine is denied.
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J. Ground Ten: Cumulative Error

Last, Scott alleged that the cumulative effect of the errors at trial together demands habeas
relief. He first raised cumulative error in his Motion for Judgment Notwithstanding the Verdict,
which was denied by the trial court on OctoBer 13, 2014. ECF NO. 8-2, pg. 63. Scott did not bring
this claim back up until his request for state post-conviction relief, which, as discussed previously,
was denied summarily by the Mississippi Supreme Court. Magisfrate]udge Isaac found that “that
Scott’s claims do not individually or in combination amount to a constitutional violation.” [13], pg.
42. Because Scott cioes not substantively object to this finding, the Court will review it for clea.r
error and for being contrary to law. |

Claims of cumulative error rarely result in habeas relief. United States v. De Nieto, 922 F.3d
669, 681 (5th Cir. 2019) (quoting United States v. Delgado, 672 F.3d 320, 344 (Sth Cir. 2012)).
“Cumulative error justifies reversal only when errors so fatally infect the trial that they violated
the trial’s fundamental fairness.” Delgado, 672 F.3d at 344 (internal quotations omitted) (quoting
United States v. Fields, 483 F.3d 313, 362 (5th Cir. 2007)). To mount a successful cumulative error
claim, a petjtioner must show:

First, the cumulative error theory must refer to actual errors committed in the state

trial court, and not merely to unfavorable rulings or events. Second, the error must

not have been procedurally barred from habeas corpus review. Third, errors of state

law, including evidentiary errors, are not cognizable in habeas corpus unless they

rise to constitutional dimension. Errors of state law rise to constitutional dimension

only if they so infused the trial with unfairness as to deny due process of law. Fourth,

the federal court must review the record as a whole to determine whether the errors
more likely than not caused a suspect verdict.

Phillips v. Hargett, 12 F.3d 208 (5th Cir. 1993) (internal quotations and citations omitted) (quoting
Derden v. McNeel, 978 F.2d 1453, 1458 (5th Cir.1992) (en banc), cert denied, 508 U.S. 960, 113 S.

Ct. 2928,124 L. Ed. 2d 679 (1993)).
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Scott has failed to demonstrate that any of the errors he alleged to have occurred at his trial
individually rose to a constitutional magnitude. Likewise, Scott’s claims cannot be molded together
to form a constitutionally fatal infection of the verdict. Magistrate Judge Isaac carefully reviewed
the record and found the verdict to be based.on the overwhelming evidence presented against
Scott, rather than the product of cumulative unéonstitutionality. The Report and
Recommendation’s denial of Scott’s final ground was not clearly erroneous or contrary to law.
Ground Ten is denied.

IV. CONCLUSION

IT IS, THEREFORE, ORDERED AND ADJUDGED that the Report and
Recommendation [13] entered by United States Mﬁgistrate LaKeysha Greer Isaac is ADOPTED.

IT IS, FURTHER, ORDERED AND ADJUDGED that the Petition for Writ of Habeas
Corpus [1] filed by James Wesley Scott is DENIED, and this action is DISMISSED WITH
PREJUDICE. *

SO ORDERED AND ADJUDGED, this the 30th day of September, 2021.

AYLOR B. McNE

UNITED STATES rgLISTRICT JUDGE

* The Court notes, that for all the reasons set forth herein, even if every claim were considered under a de novo
review, Scott’s Petition would be denied and dismissed with prejudice.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

EASTERN DIVISION
JAMES WESLEY SCOTT PETITIONER
V. CIVIL ACTION NO. 2:18-CV-156-TBM-LGI
JACQULINE BANKS ' RESPONDENT
FINAL JUDGMENT

This cause is before the Court on submission of the Report and Recommendation {13] by
United States Magistrate Judge LaKeysha Greer Isaac on July 21, 2021. Pursuant to the Order
Adopting Report and Recommendation and Dismissing Petition for Writ of Habeas Corpus [17]
issued this date and incorporated herein by reference,

IT IS, HEREBY, ORDERED AND ADJUDGED that this cause is DISMISSED WITH
PREJUDICE. |

SO ORDERED, this the 30th day of September, 2021.

i ?/ W
AYLOR B. McNE;zL

UNITED STATES DISTRICT JUDGE




Case: 21-60813 vbment: 00516488361 Page: 1 { "3 Filed: 09/28/2022

[
United States Court of Appeals
FIFTH CIRCUIT
OFFICE OF THE CLERK .
LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE,

Suite 115
NEW ORLEANS, LA 70130

September 28, 2022
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:
No. 21-60813  Scott v. Banks
USDC No. 2:18-CV-156

Enclosed is an order entered in this case.

Sincerely,

LYLE W. CAYCE, Clerk

By: -
Whitney M. Jett, Deputy Clerk
504-310-7772

Mr. Arthur S. Johnston III
Ms. Erin E. Rutherford
Mr. James Wesley Scott



Case: 21-60813 sument: 00516488511  Page: 1 f - 2 Filed: 09/28/2022

Anited States Court of Appeals
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No. 21-60813

JAMES WESLEY SCOTT,
Petitioner— Appellant,
Versus
JACQUELINE BANKS,

Réspondent—/lppellee.

Appeal from the United States District Court
for the Southern District of Mississippi

USDC No. 2:18-CV-156

Before HIGGINBOTHAM, DUNCAN, and WILSON, Circuit Judges.
PER CURIAM: |
A member of this panel previously DENIED Appellant’s motion for

a certificate of appealability. The panel has considered Appellant’s motion
for reconsideration.

"IT IS ORDERED that the motion is DENIED.



