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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A SUMMARY 
ORDER FILED ON OR AFTER JANUARY 1,2007, IS PERMITTED AND IS GOVERNED BY FEDERAL RULE OF 
APPELLATE PROCEDURE 32.1 AND THIS COURTS LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER 
IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN 
ELECTRONIC DATABASE (WITH THE NOTATION ‘SUMMARY ORDER0)* A PARTY CITING A SUMMARY 
ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED BY COUNSEL.
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At a stated term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the 
15th day of April, two thousand twenty-two.

Present:
Debra Ann Livingston, 

Chief Judge, 
Michael H. Park, 
Myrna PErez,

Circuit Judges. !<
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Maurice Oparaji,
t

%

Plaintiff-Appellant, I
21-1518-cvv.

Municipal Credit Union,

Defendant-Appellee.

i;
iFor PlaintifF-Appeliant: Maurice Oparaji, pro se, Rosedale, NY.

Brian S. Gitnik, Litchfield Cavo, LLP, 
New York, NY.

Appeal from an order of the United States District Court for the Southern District of New
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For Defendant-Appellee:

York (Cronan, J.; Netbum, M.J.).
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UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, 

DECREED that the judgment of the district court is AFFIRMED. 

Plaintiff-Appellant Maurice Oparaji (“Oparaji”),

ADJUDGED, AND

pro se, appeals from a June 14, 2021
opinion and order of the district court, dismissing Oparaji's federal-law claims for failure to state 

a claim under Federal Rule of Civil Procedure 12(bX6) and declining to 

jurisdiction over Oparaji’s remaining state-law claim.

a
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exercise supplemental •i3

iiiIn 2016, Oparaji’s account with 

Defendant-Appellee Municipal Credit Union (“MCU") was charged a $30 overdraft fee on sixty-

nine separate occasions. Oparaji subsequently filed suit, alleging that MCU had charged these 

overdraft fees without first obtaining his affirmative 

Electronic Funds Transfer Act (“EFTA”), 15 U.S.C.

1054, and 1055 of the Consumer Financial Protection 

§§ 5531(a), 5536(a)(1), 5564, 5565.

consent, in violation of New York law; the 

§ 1693 elseq.; and §§ 1031(a), 1036(a)(1), 

Act of 2010 (“CFPA”), 12 U.S.C. !

Oparaji sought damages and a declaratory judgment under
4 the Declaratoiy Judgment Act, 28 U.S.C. § 2201 • We assume the parties’ familiarity with the

underlying facts, the procedural history, and the issues on appeal.

* * *

As an initial matter, we conclude that Oparaji has waived many of the arguments that he 

advanced before the district court by failing to address them 

address the dismissal of his putative claims under the CFPA 

and he makes no meaningful argument either that the district 

declining to exercise supplemental jurisdiction

appeal. Specifically, he fails to 

and the Declaratory Judgment Act, 

court abused its discretion by 

or that it erred in denying his motion for partial

Moates v. Barkley, 147 F.3d 207, 
209 (2d Cir. 1998) (per curiam) (noting that this Court “need not, and normally will not, decide

on

;1

summary judgment. These arguments are accordingly waived.
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issues that a party fails to raise in his or her appellate brier); Gerstenbluth v. Credit Suisse Secs. 

(USA) LLC, 728 F.3d 139, 142 n,4 (2d Cir. 2013) (holding that a pro se appellant forfeited all 

claims against one appellee by referencing the district court’s adverse ruling only “obliquely and 

in passing”). The only remaining challenge to the district court’s ruling is OparajPs EFTA claim.

We review de novo a district court’s dismissal of a complaint for failure to state a claim, 

accepting all factual allegations as true and drawing all reasonable inferences in the plaintiffs 

favor. Chambers v. Time Warner, Inc., 282 F.3d 147,152 (2d Cir. 2002). To survive a motion 

to dismiss under Rule 12(b)(6), the complaint must plead “enough facts to state a claim to relief 

that is plausible on its face.” BellAtl. Corp. v. Twombly, 550 U.S. 544,570 (2007). 

have “facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 

556 U.S. 662,678 (2009).

Oparaji alleged that MCU violated Regulation E of the EFTA, 12 C.F.R. § 1005.17(b)(1), 

by charging his account $2,070 in overdraft fees without first obtaining his affirmative consent 

(i.e., his “opt-in”) for overdraft protection. The EFTA aims

A
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f!A claim will
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to “provide a basic framework

establishing the rights, liabilities, and responsibilities of participants in electronic fond 

systems.” 15 U.S.C. § 1693(b). The Consumer Financial Protection Bureau has the power to 

prescribe regulations to cany out the purposes of the EFTA. Id. § 1693b. Those regulations, 

codified in Regulation E. include the “opt-in rule,” which provides: “[A] financial institution 

holding a consumer’s account shall not assess a fee or charge on a consumer’s account for paying 

an ATM or one-time debit card transaction pursuant to the institution’s overdraft service,” 

among other things, it first provides notice and obtains the consumer’s affirmative consent. 12
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C.F.R. § 1005.17(b)(1) (emphasis added); see also 12 C.F.R. Supp. 1 § 1005.17(b) at % 8 <“[T]he !

[opt-inj rule does not prohibit an institution from assessing such [an overdraft] fee if the negative 

balance is attributable in whole or in part to [an]... ACH... transaction not subject to the 

prohibition on assessing overdraft fees in § 1005.17(b)(1).”).1

Oparaji sued under a section of the EFTA that provides a private right of action against

i-i
L-

defendants who violate “any provision of [the EFTA, 15 U.S.C. §§ 1693-1693r].” 15 U.S.C.

§ 1693m. Although Oparaji does not specify which of these statutory provisions MCU violated 

when it charged him overdraft fees without an affirmative opt-in under Regulation E, we need not 

address that issue because Oparaji’s transactions are clearly not covered by the opt-in rule. The 

overdraft fees were coded “ACH NSF FEE,” or “automated clearing house non-sufficient funds 

fee,” and most of the fees were attributable to PayPal transfers. Crucially, none of the fees were 

attributable to ATM or one-time debit transactions. We thus conclude, as did the district court, 

that the opt-in rule is inapplicable and Oparaji has failed to state a claim related to Regulation E.2

?j
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1 For a consumer to “opt-in,” the institution must provide the consumer “with a notice in 
writing... describing the institution’s overdraft service”; provide “a reasonable opportunity for 
the consumer to affirmatively consent, or opt in, to the service for ATM and one-time debit card 
transactions”; obtain the consumer’s “affirmative consent, or opt-in, to the institution’s payment 
of ATM or one-time debit card transactions”; and provide the consumer with confirmation of that 
consent in writing. 12 C.F.R. § I005.17(b)(l)(iHiv).

2 Oparaji also challenges the magistrate judge’s report and recommendation, which was adopted 
in part by the district court. Specifically, Oparaji alleges that, by using ellipses, the magistrate 
judge misconstrued the scope of Regulation E. We conclude that the omitted language had 
bearing on the magistrate judge’s analysis, and we accordingly reject this no

argument.
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We have considered Oparaji’s remaining arguments and find them to be without merit. 

Accordingly, we AFFIRM the order of the district court.

n

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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A
UNITED STATES COURT OF APPEALS 

FOR THE
SECOND CIRCUIT

z
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_ A! f,Slat,cd lerm °^t!ie United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshan United States Courthouse, 40 Foley Square, in the City of New York on the 
i 8 day of May, two thousand twenty-two.

*
i

,dj

Maurice Oparaji,

Plaintiff - Appellant,

v.
ORDER
Docket No; 21-1518Municipal Credit Union,

Defendant - Appellee.
.c

.

Appellant, Maurice Oparaji, filed a petition for panel rehearing, or, in the alternative, for 
rehearing en banc. The pane! that determined the appeal has considered the request for panel 
rehearing, and the active members of the Court have considered the request for rehearing en banc.

h

r-
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IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORKa

X

MAURICE OPARAJI,
19 Civ. 4034 (JPC) a

Plaintiff,

OPINION AND ORDER I;1-V-

; i

MUNICIPAL CREDIT UNION,

Defendant.

X

JOHN P. CRONAN, United States District Judge:

On May 6, 2019, Plaintiff Maurice Oparaji, proceeding pro se, filed this action, alleging
is

*
that Defendant Municipal Credit Union (“MCU”) charged his account overdraft fees without his :;5

t &affirmative consent, in violation of New York law, the Electronic Funds Transfer Act (“EFTA”),

15 U.S.C. § 1693 et seq.y and sections 1031(a), 1036(a)(1), 1054, and 1055 of the Consumer

Financial Protection Act of 2010 (“CFPA”), 12 U.S.C. §§ 5331(a), 5564, 5565. Dkt. 1

(“Complaint”). Oparaji seeks damages and a declaratory judgment under the Declaratory ♦I

Judgment Act. Id. MCU moved for judgment on the pleadings under Rule 12(c) of the Federal i:
!

Rules of Civil Procedure or, in the alternative, to dismiss under Rule 12(b)(6) for failure to state a i

;
claim. Dkt. 7. Now before the Court is the second report and recommendation from the Honorable 1

iSarah Netbum, United States Magistrate Judge, the first having been adopted in part and modified 

in part. Dkt. 40 (“Second Report”); see Dkts. 26 (“Initial Report”), 29. Judge Netbum

1
I'

4

Jlrecommends that the Court grant MCU’s motion to dismiss. Oparaji filed timely objections to the

Second Report. Dkt. 41 (“Objections”),i.

ii
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For the reasons set forth below, the Court adopts the Second Report in part and declines to

adopt it in part. Specifically, the Court adopts the Second Report’s recommendations to dismiss
$the EFTA, CFPA, and Declaratory Judgment Act claims for failure to state a claim. Because the si

Court dismisses those claims, it declines to exercise supplemental jurisdiction over the remaining

state-law claim and therefore declines to adopt the alternative holdings in the Second Report

regarding that claim. Accordingly, the Court grants MCU’s motion to dismiss.

1. Background

The facts and procedural history of this action are set forth in the Initial Report and the

Second Report. In short, in May 2016, Oparaji discovered that MCU had charged his account 69

$separately incurred overdraft fees, totaling $2,070. Initial Report at 1-2. Oparaji filed suit in Bronx

iCivil Court alleging several New York state-law claims, including (1) breach of contract or

warranty, (2) breach of fiduciary duty, (3) unfair deceptive trade practices, (4) conversion, and
f

(5) violation of the New York General Business Law. Id. at 2. The case proceeded to a trial before

a jury, but the state court granted MCU’s oral motion to dismiss at the close of Oparaji’s

presentation of his case. Mat 2-3.

Oparaji appealed the state court’s decision, and while that appeal was pending, he filed this 

Oparaji’s Complaint lists five causes of action: (1) “Breach of the Opt-In Rule”; 

(2) “Violation of Electronic Fund Transfers Act (Regulation E) (EFTA) C.F.R. § 1005 et seq.

Ij
action.

Ji

(authority derived from 15 U.S.C. § 1696 et seq.)”; (3) “Violations of the Consumer Financial

Protection Act (Abusive Acts or Practices)”; (4) “Deceptive Acts or Practices as to New 

Customers”; and (5) “Declaratory Judgment.” Complaint; see Second Report at 8-9. In the Second 

Report, Judge Netbum described Oparaji’s claims as follows:

Claim (1) alleges that MCU breached a contract with Oparaji underNew York State 
Law by violating the “opt-in” rule which, though contained in the EFTA, is Vi

•5

s;

2
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IK
interpreted to have been incorporated into an alleged contract for the purposes of 
this claim;
Claim (2) alleges MCU violated the EFTA—specifically Regulation E, 12 C.F.R. 
§ 1005.17(b)(1)—by failing to “[o]btain[] the consumer’s affirmative consent, or 
opt-in, to the institution’s payment of ATM or one-time debit card 
transactions...Id.
Claim (3) alleges MCU violated the CFPA—specifically, 12 U.S.C. § 5531 
(“Prohibiting Unfair, Deceptive, or Abusive Acts or Practices”), and § 5536 
(“Prohibited Acts”). Oparaji contends that MCU “materially interfered” with his 
“ability to understand those terms and conditions” (which are not further specified) 
by charging him overdraft fees;
Claim (4) alleges MCU violated the CFPA—specifically 12 U.S.C. §§ 5531 and 
5536—by providing no notice of “opt-in” or “opt-out” to overdraft fees; and
Claim (5) requests relief under the Declaratory Judgment Act, 28 U.S.C. § 2201. 
Oparaji seeks a judicial declaration that MCU must send notice to all of its 
customers describing the institution’s overdraft services, including information 
regarding the “opt-in” rule.

Second Report at 9.

On July 10, 2019, MCU moved under Rule 12 for a judgment on the pleadings or to
#

dismiss. Dkt 7. The Honorable Analisa Torres, United States District Judge, who was initially

assigned to this matter, referred the motion to Judge Netbum for a report and recommendation.

Dkt 9. Judge Netbum filed the Initial Report, recommending that the Court dismiss the case with
i;

prejudice on the basis that Oparaji’s claims were already litigated in state court and were therefore

barred on the basis of res judicata, or claim preclusion. Initial Report at 9. Shortly before Judge

Netbum completed the Initial Report, however, the state appeals court reinstated Oparaji’s breach

of contract claim and remanded the case to the New York Supreme Court for further proceedings.

See Dkt. 29 at 3; Dkt. 27, Exh. D. Because of this, Judge Torres, in reviewing the Initial Report,

concluded that there was no final judgment for res judicata purposes. Dkt. 29 at 6-7. Judge Torres 

therefore modified Judge Netbum’s initial report on this point, and remanded the case to Judge 

Netbum for further consideration of MCU’s motion to dismiss. Id. at 7, 9. On September 11,
l

3
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2020, while MCU’s motion was pending, Oparaji filed a motion for partial summary judgment

under Rule 56 of the Federal Rules of Civil Procedure. Dkt. 35.

This case was reassigned to the undersigned on September 29, 2020. On December 21,

2020, Judge Netbum filed the Second Report, recommending that this Court grant MCU’s motion

to dismiss all claims. Judge Netbum recommended dismissal because (1) the CFPA does not

provide a private right of action, Second Report at 10; (2) the so-called “Opt-in Rule” of the EFTA I
I'M

does not apply to the transactions at issue, and, in any event, MCU’s refund to Oparaji’s account

renders any EFTA claim moot, id. at 11-12; (3) the court lacks jurisdiction over Oparaji’s state- ii

law breach of contract claim, which, alternatively, fails on mootness and failure to state a claim

grounds, id. at 12-14; and (4) no live claim supports relief under the Declaratory Judgment Act

and Oparaji cannot assert the rights of others, id. at 14-15. On January 4, 2021, Oparaji filed

fifteen timely objections to the Second Report.
»

'iII. Standard of Review
A

&“When a district court assesses the report and recommendation of a magistrate judge, the

court ‘may accept, reject, or modify, in whole or in part, the findings or recommendations made

by the magistrate judge.’” Hernandez v. City of New York, No. 11 Civ. 6644 (KPF) (DF), 2015

WL 321830, at *2 (S.D.N.Y. Jan. 23, 2015) (quoting 28 U.S.C. § 636(b)(1)). If a party makes a

proper objection to a finding in a report, the Court reviews that finding de novo. 28 U.S.C.

§ 636(b)(1)(C); Fed. R. Civ. P. 72(b)(3).

To be proper, an objection must be “clearly aimed at particular findings,” Hernandez, 2015
$
yjWL 321830, at *2 (quoting Vlad-Berindan v. MTA N.Y.C. Transit, No. 14 Civ. 675 (RJS), 2014 

WL 6982929, at *1 (S.D.N.Y. Dec. 10, 2014)), and may not be “conclusory or general,” id. 

(quoting Thomas v. Astrue, 674 F. Supp. 2d 507, 511 (S.D.N.Y. 2009)). Parties may neither

ij

\
il
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>)“regurgitate the original briefs to the magistrate judge” nor raise new arguments not raised to the

4
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(K
magistrate judge in the first instance. Id; accord United States v. Gladden, 394 F. Supp. 3d 465,

480 (S.D.N.Y. 2019).

If a litigant does not file proper objections, the district court generally accepts all parts of

a report and recommendation that are not ‘‘clearly erroneous.” Hernandez, 2015 WL 321830, at

*2. “A magistrate judge’s decision is clearly erroneous only if the district court is ‘left with the 'i
definite and firm conviction that a mistake has been committed.”’ Cameron v. Cunningham, No.

13 Civ. 5872 (KPF) (FM), 2014 WL 4449794, at *2 (S.D.N.Y. Sept. 9, 2014) (quoting Easley v.

Cromartie, 532 U.S. 234, 235, 242 (2001)).

“Objections ofpro se litigants are generally accorded leniency and construed to raise the

strongest arguments that they suggest.” Hernandez, 2015 WL 321830, at *3 (quoting Quinn v.

.. Stewart, No. 10 Civ. 8692 (PAE) (JCF), 2012 WL 1080145, at *4 (S.D.N.Y. Apr. 2, 2012)).
$

“Nonetheless, even a pro se party’s objections to a Report must be specific and clearly aimed at
* u

particular findings in the magistrate’s proposal, such that no party be allowed a ‘second bite at the

apple’ by simply relitigating a prior argument.” Id. (quoting Pinkney v. Progressive Home Health

Servs., No. 06 Civ. 5023 (LTS), 2008 WL 2811816, at *1 (S.D.N.Y. July 21, 2008)).

III. Discussion

Oparaji has made fifteen timely objections to the Second Report. The Court first addresses

Oparaji’s objections as they relate to his federal claims under the CFPA and EFTA, before turning K*

vi
Jto those relevant to his state-law claim.

:j
A. Oparaji’s CFPA Claims

Judge Netbum recommends that the Court dismiss Oparaji’s CFPA claims on the grounds 

that there is no private right of action under the CFPA. Second Report at 10. Oparaji makes only 

one objection that appears relevant to his CFPA claims: In his first objection, Oparaji contends 

that, “[tjhough the CFPA [m]ay not fcjontain a [pjrivate [rjight of [ajction, ... nothing in the

*
■n
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[CFPA] precludes [him] from using a violation of the law as a predicate to his claim under New

York State’s Unfair Deceptive Trade Practices.” Objections at 2-3. In other words, Oparaji does

not object to Judge Netbum’s conclusion that the CFPA lacks a private right of action, but instead

argues that he may use this as a predicate for his state claim.

Accordingly, the Court reviews this portion of the Second Report only for clear error.

Judge Netbum’s determination that the CFPA lacks a private right of action is consistent with the

statutory text, which provides that “[i]f any person violates a Federal consumer financial law,

the Bureau may ... commence a civil action against such person.” 15 U.S.C. § 5564(a) (emphasis

added). Courts in this District have cited section 5564(a) to hold that “only the Consumer Financial
;

Protection Bureau may bring claims under the [CFPA].” Fraser v. Aames Funding Corp.t No. 16

Civ. 448 (AMD) (LB), 2017 WL 564727, at *4 (E.D.N.Y. Jan. 24, 2017/; accord Zubair v.

ConEdison Co. of NY, No. 20 Civ. 1313 (LLS), 2020 WL 2857206, at *2 (S.D.N.Y. June 1,2020)

(collecting cases). Whether or not a violation of the CFPA can serve as a predicate to a state-law

claim, as Oparaji argues, is irrelevant to this conclusion.

Accordingly, the Court adopts Judge Netbum’s recommendation that the Court dismiss

Oparaji’s CFPA claims and dismisses those claims for failure to state a claim under Rule 12(b)(6).
$

See Rodriguez ex rel. Rodriguez v. DeBuono, 175 F.3d 227, 233 (2d Cir. 1999) (determining that "i
the question of whether the statute “provides an enforceable private right of action ... is more

aptly viewed as a question of whether the plaintiffs have failed to state a claim upon which relief 

may be granted” rather than one of subject matter jurisdiction); accord Chenkin v. 808 Columbus

LLC, 368 F. App’x 162,163 (2d Cir. 2010).

B. OparajPs EFTA Claim

Judge Netbum also recommends that the Court dismiss Oparaji’s EFTA claim on the

grounds that the EFTA regulations do not cover the transactions at issue. Under the EFTA’s

6
$
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Regulation E, often referred to as the “Opt-in Rule,” “a financial institution holding a consumer’s 

account shall not assess a fee or charge on a consumer’s account for paying an ATM or one-time 

debit card transaction pursuant to the institution’s overdraft service” absent affirmative consent 

from the consumer, except as otherwise noted in the regulation. 12 C.F.R. § 1005.17(b)(1). The 

regulation further states that financial institutions cannot “[djecline to pay checks, ACH 

transactions, and other types of transactions that overdraw the customer’s account” if the consumer 

did notopt-in to fees. Id, § 1005,17(bX2)(ii).

Two of Oparaji’s objections arguably concern this recommendation. In his fifth objection, 

Oparaji contends that Judge Netbum “misconstrued the language of the Regulation.” Objections 

at 12-13. As the Court understands it, Oparaji’s objection is that Judge Netbum, in quoting the 

staff interpretation of the Regulation, wrote “the [opt-in] rule does not prohibit an institution from 

assessing such [an overdraft] fee if the negative balance is attributable in whole or in part to [an]

... ACH ... transaction not subject to the prohibition on assessing overdraft fees,” Second Report 

at 11 (quoting 12 C.F.R. Supp. I §205.17 % 8) (alterations in original and emphases omitted), 

instead of including the entire phrase “in whole or in part to a check, ACH, or other type of 

transaction,” 12 C.F.R. Supp. I § 205.17 % 8 (emphases added). But it is not clear how, in omitting 

irrelevant types of transactions, Judge Netbum “misconstrued” the regulation, 

thirteenth objection, Oparaji contends that he “presented sufficient facts to state a cause of action

!
T

i

$

And in his

for violation of the [EFTA].” Objections at 36. This objection, which does not actually point to
.n

any facts that Oparaji raised supporting his claim, is conclusory and thus is not proper.

But even if those objections somehow were sufficient to trigger de novo review, it is clear

that Judge Netbum’s recommendation would stand. On its face, the regulation applies only to

ATM and nonrecurring transactions. See 12 C.F.R. § 1005.17(b)(1). Oparaji recognizes as much. 

See Complaint ^{59 (“As a result of violating Regulation E’s prohibition against assessing

7
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A
overdraft fees on ATM and non-recurring debit card transactions, MCU has harmed Plaintiff.”).

But, as is clear from Oparaji’s account summary, which he attached to his Complaint at Exhibit A,

each overdraft fee at issue here is an “ACH NSF FEE,” meaning an automated clearinghouse non­

sufficient funds fee. As Judge Netbum found, the EFTA’s Opt-in Rule does not apply to these
1

transactions. This finding is supported not only by the plain language of the regulation but also 

by the official staff interpretation,1 which recognizes that the Opt-in Rule “does not prohibit an

I.':!institution from assessing such a fee if the negative balance is attributable in whole or in part to a

check, ACH, or other type of transaction not subject to the prohibition on assessing overdraft fees

in § 1005.17(b)(1).” 12 C.F.R. Supp, I § 205.17 % 8.

Accordingly, Oparaji’s allegations that MCU violated the EFTA’s Opt-in Rule are without

merit. The Court therefore adopts the Second Report’s recommendation to dismiss Oparaji’s cause

of action under the EFTA for failure to state a claim.

C. Oparaji’s Breach of Contract Claim
4The Second Report recommends dismissing Oparaji’s state-law breach of contract claims

for several reasons, including that Oparaji’s claims are moot, as MCU has provided evidence that

it refunded the overdraft fees it had charged. See Second Report at 12-14. The Court need not

address these portions of the Second Report because, having dismissed Oparaji’s federal claims. %
A
■?!1]

the Court declines to exercise supplemental jurisdiction over Oparaji’s remaining state-law claims.
a

While a district court has discretion to exercise supplemental jurisdiction over state-law claims

“that are so related to claims in the action within such original jurisdiction that they form part of I
V

I 4*Pursuant to section 915(d) of the act, the Board [of Governors of the Federal Reserve 
System] has designated the director and other officials of the Division of Consumer and 
Community Affairs as officials ‘duly authorized’ to issue, at their discretion, official staff 
interpretations of this part.” 12 C.F.R. Pt. 205, App. C.

8
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the same case or controversy under Article III of the United States Constitution,” 28 U.S.C. 

§ 1367(a), it is well-established that generally “when the federal claims are dismissed the ‘state 

claims should be dismissed as well,”’ In re Merrill Lynch Ltd. P'ships Litig., 154 F.3d 56, 61 (2d 

Cir. 1998) (per curiam) (quoting United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966)).2 

Traditional “values of judicial economy, convenience, fairness, and comity” simply do not weigh 

in favor of exercising jurisdiction here, where the Court has dismissed Oparaji’s federal claims 

and Oparaji has already brought a separate suit in state court on the same claims. Carnegie-Mellon 

Univ. v. Cohill, 484 U.S. 343, 350 (1988). Accordingly, the Court dismisses Oparaji’s state-law 

contract claim without prejudice. See 28 U.S.C. § 1367(c)(3); TRB Acquisitions LLC v. Yedid, No. 

20 Civ. 0552 (JMF), 2021 WL 293122, at *2 (S.D.N.Y. Jan. 28, 2021).

Nonetheless, the Court pauses to address Oparaji’s objections to the Second Report’s 

recommendations concerning his state-law claim. He raises three general types of objections here. 

First, in his eighth objection, Oparaji contends that the Court has supplemental jurisdiction over 

his state-law claim. Second, in his second, third, fourth, sixth, tenth, eleventh, and fourteenth 

objections, Oparaji argues that Judge Netbum improperly considered materials outside the 

pleadings, i.e., the Account Summary provided by the MCU purporting to show that MCU 

refunded Oparaji for all overdraft fees. Finally, in his ninth and twelfth objections, Oparaji asserts 

that the declaration that MCU’s counsel, Brian Gitnik, submitted in support of MCU’s motion,

i!

$
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l]

was “procedurally defective” because it was not properly sworn.

2 If the Court had dismissed Oparaji’s federal claims for lack ofsubject matter jurisdiction, 
it would be precluded from exercising supplemental jurisdiction over his state-law claim. See 
Cohen v. Postal Holdings, LLC, 873 F.3d 394,399 (2d Cir. 2017). But because the Court dismisses 
Oparaji’s federal claims under Rule 12(b)(6), this rule is not implicated here.

ii
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(h
Because the Court declines to exercise supplemental jurisdiction, it therefore need not 

decide whether to adopt the recommendations regarding Oparaji’s state-law claim. See Milton v. 

OcwenMortg. Servicing, inc.% No. 16 Civ. 3837 (MKB) (JO), 2017 WL 2992489, at *3 (E.D.N.Y. 

July 14, 2017) (“Because the Court adopts the R&R in part and dismisses the RESPA claim, the 

Court need not decide whether to adopt the recommendations for the remaining state law claims 

because the Court declines to exercise supplemental jurisdiction over those claims.”). As such, 

the Court overrules Oparaji’s objections regarding mootness and the consideration of materials 

outside the Complaint more broadly, as they simply have no bearing on this Court’s decision. And 

to the extent Oparaji’s grievance with Mr. Gitnik’s declaration is relevant beyond the mootness 

issue, Judge Netbum already rejected this contention on the basis that it did not prejudice Oparaji, 

see Initial Report at 8, and Judge Torres concluded that there was no clear error in Judge Netbum’s 

decision, see Dkt. 29 at 7-8. The Court sees no reason to disturb those conclusions now.3

a

Wj

3

1]

D. Oparaji’s Claim Under the Declaratory Judgment Act

Judge Netburn also recommends that the Court dismiss Oparaji’s cause of action under

Declaratory Judgment Act, in which he requests that the Court require MCU to provide all of its 

customers with notice of the Opt-in Rule. It does not appear that Oparaji has raised any specific

objections to this recommendation. The Court concludes that Judge Netbum did not clearly err in 

recommending dismissal of this claim because (1) Oparaji does not have any remaining claims

before the Court, as the Declaratory Judgment Act does not provide an independent cause of action,

3 The Court notes that, in his seventh objection, Oparaji argues that Judge Netbum 
improperly assessed his claims under Rule 12(b)(1) because “this Court has subject-matter 
jurisdiction pursuant to Rule 12(b)( I) of the Federal Rules of Civil Procedure.” Objections at 15- 
16. As an initial matter, this Court does not dismiss any claims under Rule 12(b)(l), making this 
objection irrelevant to its holding. Moreover, Rule 12(b)(1) allows a party to raise the defense of 
lack of subject-matter jurisdiction “by motion” rather than in the party’s answer. Fed. R. Civ. P. 
12(b)(1). It does not provide subject matter jurisdiction.

J
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Chevron Corp. v. Naranjo, 667 F.3d 232, 244 (2d Cir. 2012), and (2) any declaration would 

pertain only to him, as the Declaratory Judgment Act gives the district court discretion to “declare 

the legal rights and other legal relations of any interested party seeking such declaration,” 28 

U.S.C. § 2201(a). See Second Report at 14-15.

E. Oparaji’s Motion for Partial Summary Judgment.

Finally, Oparaji uses his fifteenth objection to argue in support of his motion for partial 

summary judgment, insisting that there is no dispute of fact that MCU violated the EFTA’s Opt- 

in Rule by charging overdraft fees without prior consent. Objections at 44-46. Because the Court 

dismisses the federal claims under Rule 12(b)(6) and declines to exercise jurisdiction over the 

remaining state-law claim, the Court denies Oparaji’s motion for partial summary judgment, Dkt. 

35, as moot, and overrules his fifteenth objection.

isee
*

H

IV. Conclusion

For the foregoing reasons, this Court adopts the Second Report in part and dismisses with

prejudice Oparaji’s claims under the CFPA, EFTA, and Declaratory Judgment Act The Court
a

• declines to exercise supplemental jurisdiction over Oparaji’s remaining state-law claim, and

dismisses that claim without prejudice. Accordingly, the Court grants MCU’s motion to dismiss
ja

pursuant to Rule 12(b)(6). The Clerk of the Court is respectfully directed to terminate all pending

motions, close this case, and mail a copy of this Opinion and Order to Plaintiff Maurice Oparaji.
i

SO ORDERED.

Dated: June 14, 2021
New York, New York 2JOHN P. CRONAN 

United States District Judge 1
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