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Swain, C.J.

United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at¥e Thurgood Marshall United States Courthouse, 40 Folzsy Square,
in the City of Néw York, on the 28" day of September, two thousand twenty-two.

Present: ' \ ‘

Suszn L. Carney, ' ( ‘,./——"/—’

Jeseph F. Bianco, .
Alison J. Nathan, ce prRe YR
DOHCirczilit ;Edges. j chéow‘\g)(‘ ﬁ\’/
. - @
. W
09479V

V. | - S . 221164

. David Jay Tyson,

- L Plaintiff-Appellant, -

) L B
Federal' Bureau of Investigation. Nicholas Rod gers. Burglar,

d.

Al

Defendants-Appellec ;, . _—

John Doe 1, Burglar, et al., _
. s‘ . .
Defendants. .

Appeliant, pre s=, moves for in forma pauperis status and other relief. Upon due conzideration, it

is hereby ORL*-RED that the motions are DENIED and the appeal is DISMISSE:. ‘because it

“lacks an arguable basis either in law or in fact.” Neitzke v, Williams, 490 U.S. 319, 325 (1989);
.. 5ee 28 U.S<C. § 1915(e). '

FOR THE COURT: !
Catherine O’Hagan Wolfe, Clerk of Court
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DAVID JAY TYSON,
Plaintiff,
-against- 22-CV-3555 (LTS)
FEDERAL BUREAU OF INVESTIGATION; ORDER OF DISMISSAL

NICHOLAS RODGERS; JOHN DOE 1; JANE
DOE 1; JANE DOE 2,

Defendants.

LAURA TAYLOR SWAIN, Chief United States District Judge:

Plaintiff, who is appearing pro se, brings this action invoking the Court’s federal question
jurisdiction. He asserts claims under the Cruel and Unusual Punishment Clause of the Eighth
Amendment to the U.S. Constitution, as well as claims under the Fourteenth and Fifteenth
Amendments. By order dated May 3, 2022, the Court granted Plaintiff’s request to proceed in
forma pauperis, that is, without prepayment of fees.

The Court dismisses the complaint for the reasons set forth below.

STANDARD OF REVIEW

The Court must dismiss an in_forma pauperis complaint, or any portion of the complaint,
that is frivolous or malicious, fails to state a claim on which relief may be granted, or seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 191 5(;3)(2)(B);
see Livingston v. Adirondack Beverage Co., 141 F.3d 434, 437 (2d Cir. 1998). The Court must
also dismiss a complaint when the Court lacks subject matter jurisdiction of the claims raised.
See Fed. R. Civ. P. 12(h)(3).

While the law mandates dismissal on any of these grounds, the Court is obliged to

construe pro se pleadings liberally, Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009), and interpret
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them to raise the “strongest [claims] that they suggest,” Triestman v. Fed. Bureau of Prisons, 470
F.3d 471, 474 (2d Cir. 2006) (internal quotation marks and citations omitted) (emphasis in
original). But the “special solicitude” in pro se cases, id. at 475 (citation omitted), has its limits —
to state a claim, pro se pleadings still must comply with Rule § of the Federal Rules of Civil |
Procedure, which requires a complaint to make a short and plain statement showing that the
pleader is entitled to relief.

Rule 8 of the Federal Rules of Civil Procedure requires a comﬁlaint to include enough
facts to state a claim for relief “that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 US
544, 570 (2007). A claim is facially plausible if the plaintiff pleads enough factual detail to allow |
the Court to draw the inference that the defendant is liable for the alleged misconduct. In
reviewing the complaint, the Court must accept all well-pleaded factual allegations as true.
Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2009). But it does not have to accept as true
“[t]hreadbare recitals of the elements of a cause of action,” which are essentially just legal
conclusions. Twombly, 550 U.S. at 555. After separating legal conclusions from well-pleaded
factual allegations, the Court must determine whether those facts make it plausible — not merely
possible — that the pleader is entitled to relief. /d.

BACKGROUND

Plaintiff David Jay Tyson alleges the following facts. In 1987, Nicholas Rodgers, “John
Doe,” and two “Jane Does” broke into Plaintiff’s house and stole his invention — the Flashing
Footwear. (ECF 2 at 5.) The Federal Bureau of Investigation (FBI) eventually investigated, and
Rodgers and the Doe defendants “confessed to the crime and clearly st{a)ted, ‘Flashing Footwear
.. is David Tyson{‘s] property.” (Id.) The FBI, however, “never ever spoke to [Plaintiff] about

[his] property” though the FBI “spoke to othet(s], [telling them that Plaintiff] was rich, which
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resulted in [him] being fearful for [his] life.” (Jd.) Moreover, “because of [Plaintiff’s] political
belie[fs], the FBI refused to return [his] property.” (/d.)

The FBI also harassed Plaintiff’s family members, urging them “not to help” him and “on
several occasions br[oke] into [his] residence without a search warrant [to take] pictures of [his]
other inventions.” (Jd. at 6.) As a result, Plaintiff has “been d[aJmaged mentally and [his]
relationship with [his] family is destroyed.” (Jd.)

Plaintiff seeks “a full criminal investigation™ and asks the Court to order the FBI to return
his prototypes for “Flashing Footwear and the tongue switch.” (/d.)

DISCUSSION
A, Constitutional Violations

Plaintiff asserts claims against the FBI for violations of his constitutional rights. The
complaint might therefore be liberally construed as asserting claims under Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971). See Ashcroft v. Igbal, 556
U.S. 662, 675 (2009) (“[Bivens] is the federal analog to suits brought against state officials under
[42 U.S.C. § 1983].”). Because the purpose of an implied Bivens action “is to deter individual
federal officers from committing constitutional violations,” Corr. Servs. Corp. v. Malesko, 534
U.S. 61, 66 (2001), the only proper defendant for a Bivens claim is an individual federal official,
Federal Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 484-86 (1994) (holding that a Bivens claim
does not lie against a federal agency). A Bivens claim therefore will not lie against the FBI, and

Plaintiff cduld only pursue such a claim against individual FBI agents.'

' Moreover, as a federal agency, the FBI enjoys sovereign immunity. See, e.g., Robinson
v. Overseas Military Sales Corp., 21 F.3d 502, 510 (2d Cir. 1994) (“Because an action against a
federal agency . . . is essentially a suit against the United States, such suits are . . . barred under
the doctrine of sovereign immunity, unless such immunity is waived.”).

3
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The Court declines to grant Plaintiff leave to amend his complaint to name individuals

who were personally involved because the allegations do not state a claim for a violation of

Plaintiff’s constitutional rights. Plaintiff relies on the Eighth Amendment, but that applies to
convicted prisoners, and he is not incarcerated. See, e.g., Tngraham v. Wright, 430 U.S. 651, 664
(1977) (holding that the Eighth Amendment “was designed to protect those convicted of crimes”
and did not apply to school discipline). He also cit_es to the Fifteenth Amendment, which granted
all men the right to vote, regardless of race, color, or previous condition of servitude, U.S.
Const., Art. XV, and has no apparent relevance to the facts alleged in the complaint. See Guinn v.
United States, 238 U.S. 347, 355 (1915) (holding that “by the 15th Amendment the states were
prohibited from discriminating as to suffrage because of race, color, or previous condition of
servitude™).

Plaintiff also invokes the Fourteenth Amendment, which governs, among other things, a
claim that state actors deprived a plaintiff of property without due process of law. Any due
process claim against federal agents, if such a Bivens claims would lie, would arise under the
Fifth Amendment, not the Fourteenth Amendment. Malloy v. Hogan, 378 U.S. 1, 8 (1964) (“The
Fourteenth Amendment secures against state invasion the same privilege that the Fifth
Amendment guarantees against federal infringement.”). Moreover, because the Federal Tort
Claims Act provides an adequate post-deprivation remedy for property loss due to the random,
unauthorized actions of federal agents, and this remedy is available to Plaintiff for any such loss,
the allegations do not state a procedural due process claim under the Fifth Amendment. See, e.g.,
Friedman v. Young, 702 F. Supp. 433, 437 (S.D.N.Y. 1988) (finding that the FTCA provides a
sufficient post-deprivation remedy, thereby precluding a Fifth Amendment procedural due

process claim); 28 U.S.C. § 1-346(b)(1) (The FTCA authorizes “claims against the United States,
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for money damages ... for injury or loss of property ... caused by the negligent or wrongful act ...
of any employee of the Government while acting within the scope of his office or employment,
under circumstances where the United States, if a private person, would be liable to the claimant
in accordance with the law of the place where the act or omission occurred.”).

The allegations that the FBI entered Plaintiff’s home to take photographs or to steal the
prototypes of Plaintiff’s inventions might suggest a claim under the Fourth Amendment, but the
Court finds no possibility of relief based on the allegations in the complaint here either. First,
Plaintiff alleges that his claims arose in 1987, and it therefore appears that any Fourth
Amendment claim against an individual defendant would be time-barred under the applicable
three-year limitations period. See Gonzalez v. Hasty, 802 F.3d 212, 219-20 (2d Cir. Sept. 3, 2015)
(holding that for claims arising in New York, “[t]he statute of limitations for Bivens claims is
governed by the statute of limitations applicable to New York state law™ personal injury claims,
which is three years). Second, these allegations, taken as a whole, are implausible. See Igbal, 556
U.S. at 680 (holding that a complaint does not comply with Rule 8 if plaintiff has not “nudged
[his] claims ... across the line from conceivable to plausible™) (citation omitted).

In sum, because Plaintiff cannot state a claim on which relief can be granted under
Bivens, the Court declines to grant Plaintiff leave to amend to name individual FBI agents whom
he alleges were personally involved in violating his rights decades ago.

B. Supplemental Jurisdiction of State Law Claims

In addition to Plaintiff’s claims against the FBI, he asserts claims against Nicholas
Rodgers and John and Jane Does. Plaintiff alleges that these individual defendants broke into his
house to steal his inventions and that they eventually confessed this to the FBI. Because these
individuals are not alleged to have been acting under color of state law, the allegations do not

state a claim under 42 U.S.C. § 1983. See West v. Atkins, 487 U.S. 42, 48-49 (1988) (holding that
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to state a claim under Section 1983, a plaintiff must allege that a person acting under the color of
state law (a “state actor”) violated.a right secured by the Constitution or federal law). Tt therefore
appears that Plaintiff’s claims against the individual defendants arise under state law.

A district court may decline to exercise supplemental jurisdiction of state-law claims
when it “has dismissed all claims over which it has original jurisdiction.” 28 U.S.C. § 1367(c)(3).
Generally, “when the federal-law claims have dropped out of the lawsuit in its early stages and
only state-law claims remain, the federal court should decline the exercise of jurisdiction.”
Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988)).

Having dismissed the federal claims of which the Court has original jurisdiction, the
Court declines to exercise supplemental jurisdiction of any state law claims Plaintiff may be
asserting. See Kolari v. New York-Presbyterian Hosp., 455 F.3d 118, 122 (2d Cir. 2006)
(“Subsection (¢) of § 1367 ‘confirms the discretionary nature of supplemental jurisdiction by
enumerating tﬁe-circumstances in which district courts can refuse its exercise.””) (quoting City of
Chicago v. Int’l Coll. of Surgeons, 522 U.S. 156, 173 (1997)).

District courts generally gran.t- a pro se plaintiff an opportunity to amend a complaint to
cure its defects, but leave to amend is not required where it would be futile. See Hill v. Curcione,
657 F.3d 116, 123-24 (2d Cir. 2011); Salahuddin v. Cuomo, 861 F.2d 40, 42 (2d Cir. 1988).
Because the defects in Plaintiff’s complaint cannot be cured with an amendment, the Court
declines to grant Plaintiff leave to amend.

CONCLUSION

The Court dismisses Plaintiff”’s Bivens claims for failure to state a claim on which relief
can be granted. 28 U.S.C. § 1915(E)(2)(B)(ii). The Court declines, under 28 U.S.C. § 1367(c)(3),

to exercise supplemental jurisdiction of Plaintiff’s state law claims.



Case 1:22-cv-03555-LTS Document 4 Filed 05/16/22 Page 7 of 7

The Court certifies under 28 U.S.C. § 1915(a)(3) that any appeal from this order'would
not be taken in good faith, and therefore in forma pauperis status is denied for the purpose of an
appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

SO ORDERED.

Dated: May 16, 2022
New York, New York

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Chief United States District Judge




. Z22-1164

General Docket

Court of Appeals, 2nd Circuit

Page 1 of 6 —

Court of Appeals Decket #: 22-1164
Nature of Suit: 2440 CIVIL RIGHTS-Other
Tyson v. Federal Bureau of Investigation
Appeal From: SDNY (NEW YORK CITY)

Docketed: 05/27/2022
Termed: 09/28/2022

Fee Status: IFP Pending in USCA

Case Type Information:
1) Civil
2) United States
3)- -

Originating Court Information:
District: 0208-1 : 22-¢v-3555

Date Filed: 05/(2/2022
Date Order/Judgment:
05/16/2022

. Trial Judge: Laura Taylor Swain, U.S. District frdge

Date xC A Filed: Date Recid COA:
05/24/2022 05/27/2022

Prior Cases: .
"~ None

Current Cases:
None

{iPanel Assignment:  Not available

David Jay Tyson 4
' Plaintiff - Appellant

Federal Bureau ¢f Investigation
_ Defendant - Appellee

I Nicholas Rodgers, Burglar
S Defendant - Appellee

David Jay Tyson, -
Direct: 929-417-4694
[NTC Pro Se]

345 W. 86th Street
New York, NY 10024

Benjamin H. Torrance, Assistant U.Z. Attorney
[COR LD NTC US Attorney] ,
United States Attorney's Office for the Southern
District of New York

8¢ Chambers Street

New York, NY 10007

https://ca2-ecf.sso.den/cmect/serviet/DktRpt?caseNum=22-11 64&dateFrom=&dateTo=&4d... 10/5/2022



https://ca2-ecf.sso.dcn/cmecf/servlet/DktRpt?caseNum=22-Tl

221164 | - | Page 2 of 6

John Doe 1, Burglar
' Defendant

Jane Don 1, Burglar _ . .
' Defendant

Jane Don 2, Burglar
Il Defendant

David Jay -Tysqn,
Plaintiff - Appellant,

V. | -

F ederai Bureau of Investigation, Nicholas Rodgers, Burgiar,
Detendants - Appellees,

John Doe 1, Burglar, Jane Don 1, Burglar, Jane Don 2, Burglar,

" Defendants.

Is

110572772022 0 1 NOTICE OF CIVIL APPEAL, with district court docket, on behalf of
' ' ‘ Appellant David Jay Tysoea, FILED. [3322962] [22-1164] [Entered;
05/27/2022 01:26 PM]

1105272022 [ > DISTRICT COURT ORDER. dated 05/16/2022, RECEIVED.[3322966]
| [22-1164] [Entered: 05/27/2022 01:30 PM] |

"™ 11 pg, 254.95 KB

- 7pg, 18097 KB

05/27/2022 [ 4 MOTION, to proceed in forma pauperis, on behalf of Appellant David
Jay Tyson, FILED. No service.[3322971] [22-1164] [Entered:
05/27/2022 01:35 PM] ' .

05272002 [ 5 ELECTRONIC INDEX, in lieu of record, FILED.[3322972] [22-1164]
4 pp, 27604 KB [Entered: 05/27/2022 01:35 PM] | : .

11 05/27/2022 0O 7 DEFBCTIVE DOCUMENT, Motion, to proceed in forma pauperis, [4],

on behalf of Appellant David Jay Tyson, copy to pro se appellant,

FILED.[3322983] [22-114] [Entered: 05/27/2022 01:43 PM]

05/27/2022 [] 19 INSTRUCTIONAL FORMS, to Pro Se litigant, SENT.[3322995] [22-
| 1164] [Entered: 05/27/2022 01:52 PM]

2pg, 153.59KB

1 pg, 9i.66 KB

06/03/2022 [ 14 LETTER, on behalf of Appellee Federal Bureau of Investigation, .
informing the Court, the appellee will not participate in the appeal unless"
requested to do so by the Court and for the purposes of complying with
LR 12.3 an appearance form will be filed, RECEIVED. Service date

https /lca-ecf, slsc.) .den/emect/servlet/DktRpt ?caseNum=22-1164&dateF rom=&dateTo=&d... 10/5/2022



https://ca2-ecf.sso.dcn/cmecf/servletDktRpt7caseNum-22-1164&dateFrom

P PN eSS e cmeemmi ettt e i o o i ma— s o

z2-1164 ' _ | . Page5of6

CURED DEFECTIVE FORM D-P (26], [46], on behalf of Appellant
David Jay Tyson, FILED.[3349645] [22-1164] [Entered: 07/18/2022
. 05:08 PM) ‘ '

08/11/2022 [3 51 STRIKE ORDER, striking Appellant David Jay Tyson

- Acknowledgment and Notice of Appearance Form {32] from the docket,
copy to pro se appellant, FILED.[3363964] [22-1164] [Entered: )
08/11/2022 04:10 PM]

11 08/11/2022 ] 52 ORDER, dated 08/1 1/2022, dismissing appeal by 09/01/2022, unless

' . appellant, David Jay Tyson, submits Acknowledgment and Notice of
Appearance form, copy to pro se appellant, FILED.[3363986] [22-1164]
(Entered: 08/11/2022 04:26 PM)

(1 09/07/2022 3 55 ACKNOWLEDGMENT AND NOTICE OF APPEARANCE FORM, on
. behalf of Appellant David Jay Tyson, FILED. Service date 08/26/2022
by hand delivery, FedEx/overnight courier.[3377811] [22-1164]
[Entered: 09/07/2022 01:54 PM] '

|| 09282022 3 59 NEW CASE MANAGEK, Yana Segal, ASSIGNED.[3390221] £22- -
1164) [Entered: 09/28/2022 03:40 PM]

1 pg, 129.26 KB
1pg, 13034 KB
3pg, 10233KB

1pg, 89.78K3

09/28/2022 .1 60 MOTION ORDER, deﬁying motion to proceed in forma paaperis [31)
: filed by Appellant David Jay Tyson; denying motion for  relief [29]

1P BLEKE - o 4 by Appellant David Jay Tyson, and dismissing the appeal, by SLC,

JEB, AJN, copy to pro se, FILED. [33 90228][60] [22-1164] [Entered:
09/28/2022 03:43 PM]

-1109/28/2022 [ 61 APPEAL, pursuant tc conrt order, dated 09/28/2022, DISMISSED.
| [3390238] [22-1164) [Enicred: 09/28/2022 03:47 PM]

1pg 13143 KB

https ://ca2~ecf.sso.dcn_/cmecf/serv]et/DktRpt?céseNum=22-l 164&dateFrom=&dateTo=&d... 10/5/2022



~L2-1164 T L0 TUTTETTE Pagebot T

[ select All_| [ Clear All | S . o . i

®© Documents and Docket Report _ - | :
O Documents and Docket Summary T :
O Documents Only

Include Page Numbers

Selected Pages:D Selected Size: [0KB -
. |

|

\

] rView Selected !

i
{
I
I
i
!
1]
2
'.e';". ‘
P
' |
P
I
i
i
!
!
13
f
!
i
1
i
]
t

1
1
.t

https://csi-ecf.sso.dcn./c.mecf/servlet/DktRpt?cas‘éI\Iﬁm%Q7 13 64&dateFroni=&dateT§}—?if‘?¢§??::~~1- 0/ 5/2?022

V‘_--

- ) - B . S NN



https://ca2-ecf.sso.dcn/cmecf'servlet/DktRpt?caseNums:22-li64&daleFrom=&dateTo=%5edr

