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QUESTION PRESENTED FOR REVIEW
Whether a 720-month sentence violates the Eighth Amendment prohibition
on cruel and unusual sentences when Mr. Testani never had physical contact
with any of his victims, has extremely reduced mental capacity, and no
felony criminal history?
Whether a 720-month sentence violates the Kighth Amendment prohibition
on cruel and unusual sentences given the vast disparity in sentences given to

defendants convicted of child pornography crimes?




CORPORATE DISCLOSURE STATEMENT
There are no corporations or publicly traded companies with a stake in the
outcome of this matter.
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1. United States v. Richard R. Testani — United States District Court for the
Middle District of Florida — 6:19-cr-00211-CEM-EJK-1 ~ Judgment
Entered 08/06/2020
2. United States v. Justin R. Testani — 11t Circuit Court of Appeals — 20-
13207 — affirmed 06/15/2022.
LIST OF PARTIES
Petitioner Justice Testani

Respondent United States




TABLE OF CONTENTS

Page
Question Presented for Review 2
Corporate Disclosure Statement 3
List of Proceedings 3
List of Parties 3
Table of Contents 4
Index to Appendices 5
Table of Authorities 6
Petition For Writ of Certiorari 8
Opinion Below 8
Jurisdiction 8
Constitutional Provisions and Statutes Involved 8
Statement of the Case 9
Argument in Favor of Granting Certiorari 10
Conclusion 15
Appendices Table of Contents 16




INDEX TO APPENDICES
APPENDIX A 11t Circuit Opinion
APPENDIX B Middle District of Florida Judgment and Sentence

APPENDIX C Plea Agreement




TABLE OF AUTHORITIES

Cases Cited

Graham v. Florida, 130 S. Ct. 2011, 2021 (2010) ..ot eeeceniaranes 13
Miller v. Alabama, 132 S. Ct., 2485, 2463 (2012) ...cccevvvireireereis e 12,13
Roper v. Simmons, 543 U.S. 551, 560, 125 S. Ct. 1183 (2005) ....coovvvvininiiiirinen 12
United States v. Curtis, 513 Fed. Appx. 823 (11th Cir. 2013) ccooevriirinii 14
United States v. Fye, 796 Fed. Appx. 632 (11th Cir. 2019).....cccciniiniiniiiii 13
United States v. Kapordelis, 569 F.3d 1291 (11th Cir. 2009) ....ovvcviiiniiiniininiinnenn. 13
United States v. Lebowitz, 676 F.3d 1000 (11th Cir. 2012) ....vviimeviricereeeriiinens 14
United States v. Lee, 603 F.3d 904 (11th Cir. 2010) ..cccoviiriiirirrimnenenrecereecenenee s nannns 13
United States v. Macaluso, 460 Fed. Appx. 862 (11th Cir. 2012)....cooccveeiiniiiiinnienns 14
United States v. Ruggiero, 6:13-cx-00032-RBD-T ..o 13
United States v. Vaughn, 677 Fed. Appx. 666 (11th Cir. 2017)...cccccciviiniiiiniiniinnnnns 14
Weems v. United States, 217 U.S. 349, 367, 30 S. Ct. 544 (1910)..ccocevvrviniiriiininnnnnn, 13

Statutes and Rules

T8 ULS.C. § 2251 eorveeeeeereeeseree e eesenes e essssssesssssseesseressses s s s b 9
18 T.S.C. § BBB3(2) cvvreverrereresreerseresseeseeressesssssssssissssssesessessessssssasssssnesssessssssssssnssssensses 11
D8 U.S.C. § 12B4(1) rvveereeeeeereeeeereeseosesesee st sssa s ssassss s seseesses s aresaessnssseneseanssssesseons 9

Other Sources

United States Sentencing Commission, 2012 Sourcebook of Fed. Sentencing
6




Statistics, Table 28 (2012), available at
http://www.ussc.gov/sites/default/files/pdfiresearch-and-publications/annual-
reports-and-sourcebooks/2012/Table28. pdf (last accessed August 5, 2022).....eeu.. 15

United States Sentencing Commission, Findings, Conclusions, and
Recommendations to Congress, Findings and Recommendations Concerning
§2G2.1 cases available at
https://www.ussc.gov/sites/default/files/pdfmews/congressional-testimony-and-
reports/sex-offense-topics/201212-federal-child-pornography-
offenses/Chapter_12.pdf (last accessed August 4, 2022) ..o 15




PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the
judgment below where the Eleventh Circuit Court of Appeals upheld the lower
court’s sentence of 720 months. The Eleventh Circuit determined that Mr. Testani’s
790-month sentence for two counts of production of child pornography was not a

violation of the Eighth Amendment or unreasonable.

OPINION BELOW
The Judgment of the Middle District of Florida appears at Appendix A to the
petition. The Opinion from the Eleventh Circuit affirming the Middle District of
Florida appears at Appendix B to the petition and is unpublished. No petition for

rehearing was filed. These opinions are unpublished.

JURISDICTION
The date on which the United States Court of Appeals for the Eleventh
Circuit entered judgment was June 15, 2021. Appendix A. The jurisdiction of this

Honorable Court is invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED

This petition involves application of the cruel and unusual punishment

provision of the Eighth Amendment to the United States Constitution which states
8




as follows: “Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.” U.S. Const. amend. VIII.

This petition also involves application of 18 U.S.C. § 2251 which provides, in
pertinent part, as follows:

“(a) Any person who employs, uses, persuades, induces, entices, or
coerces any minor to engage in, or who has a minor assist any other
person to engage in, or who transports any minor in or affecting
interstate or foreign commerce, or in any Territory or Possession of the
United States, with the intent that such minor engage in, any sexually
explicit conduct for the purpose of producing any visual depiction of
such conduct or for the purpose of transmitting a live visual depiction
of such conduct, shall be punished as provided under subsection (e), if
such person knows or has reason to know that such visual depiction
will be transported or transmitted using any means or facility of
interstate or foreign commerce or in or affecting interstate or foreign
commerce or mailed, if that visual depiction was produced or
transmitted using materials that have been mailed, shipped, or
transported in or affecting interstate or foreign commerce by any
means, including by computer, or if such visual depiction has actually
been transported or transmitted using any means or facility of
interstate or foreign commerce or in or affecting interstate or foreign
commerce or mailed.”

STATEMENT OF THE CASE

In summary, Mr. Testani engaged in a course of conduct that involved using
social media to pose as a young girl to entice other young girls to produce child
pornography through photos and live video streaming while hiding his identity and

using intimidation and blackmail against the victims. See Appendix C pp. 22-39.

Mr. Testani entered into a plea agreement with the Government that allowed

him to plea to Counts Four and Eight, each with a minimum mandatory penalty of

9




15 years and a maximum penalty of 30 years. Appendix C p.1. This agreement
called for the dismissal of all the other counts. Id. at p.3. The agreement also called
for an appeal waiver that only authorized sentence appeal on the basis that the
sentence exceeded the statutory maximum penalty or violates the eighth
amendment. Id. At p.17. While Mr. Testani only pled to two counts of production of
child pornography for victims two and four, the end result was a guideline sentence
of 720 months, thanks to pseudo counts from the other victims. Appendix B.

My. Testani then took direct appeal to the United States Court of Appeals for
the Eleventh Circuit, who had jurisdiction under 28 U.S.C. §1291, which issued an
opinion on June 15, 2022. Appendix A. Mr. Testani argued to the Eleventh Circuit
that: (i) the district court abused its discretion, (ii) the total sentence imposed by the
district court was unreasonable, and (iii) his total sentence violated the Eighth
Amendment of the United States Constitution. The Eleventh Circuit upheld the
lower court ruling. Id. In its opinion, the appellate court found that the district
court did not abuse its discretion, Mr. Testani had not demonstrated that his 720-
month sentence was improper under the 18 U.S.C. § 3553(a) factors and thus not
unreasonable, and Mr. Testani’s 720-month sentence for two counts of production of

child pornography did not violate the Eighth Amendment. Id.atp. 7.

ARGUMENT IN FAVOR OF GRANTING CERTIORARI

Mr. Testani was sentenced to 720 months’ imprisonment. The Eighth

Amendment prohibits cruel and unusual punishments, including disproportionate
10




sentences given the facts and circumstances of individual cases. Given Mr. Testani’s
mental state, the fact that Mr, Testani did not physically harm his victims, and the
average sentences given to child pornography production offenders, 720 months’
imprisonment—essentially life imprisonment—for this non-homicide offense
constitutes cruel and unusual punishment under an Eighth Amendment analysis.

The Eighth Amendment prohibits the imposition of cruel and unusual
punishment. U.S. Const. amend. VIII. Further, “[tJhe Eighth Amendment’s
prohibition of cruel and unusual punishment ‘guarantees individuals the right not
to be subjected to excessive sanctions.” Miller v. Alabama, 132 S. Ct. 2485, 2463
(2012) (quoting Roper v. Simmons, 543 U.S. 551, 560, 125 S. Ct. 1183 (2005)). “That
right [] flows from the basic ‘precept of justice that punishment for crime should be
sraduated and proportioned’ to both the offender and the offense.” Id. (quoting
Weems v. United States, 217 U.S. 349, 367, 30 S. Ct. 544 (1910)). “The concept of
proportionality is central to the Eighth Amendment.” Graham v. Florida, 130 S. Ct.
2011, 2021 (2010).

The Eighth Amendment bars disproportionate penalties. A punishment can
only be determined as proportionate given the context of the facts surrounding the
crime. Mr. Testani has no significant criminal history, and he did not distribute the
images he received. He also did not have a collection of child pornography outside of
that produced by his victims. He never touched any of his victims, nor was he ever
geographically close to them or in the same state as them. Yet he received a

sentence that is almost double that of offenders with similar charges. See United
11




States v. Kapordelis, 569 F.3d 1291 (11th Cir. 2009) (defendant received 35-year
sentence for possessing more than 500 videos and 2000 images of child
pornography, repeatedly drugged and molested minors over a 20 year span, and
traveled abroad to have sex with minor boys.); United States v. Fye, 796 Fed. Appx.
639 (11th Cir. 2019) (unpublished) (defendant posed as a minor online to extort
other minors to produce pornography and possessed over 200 child pornography
videos and photos, received 300 month sentence); United States v. Lee, 603 F.3d 904
(11th Cir. 2010) (enticement and coercion of minor, receipt of child pornography,
attempted enticement and coercion, criminal history category V, offense level 41,
300 month sentence); United States v. Ruggiero, 6:13-cr-00032-RBD-T (M.D.FL.
October 3, 2013) (enticement of a minor, production of child pornography with
actual sexual contact with the minor victim, 240 month sentence concurrent on each
count); United States v. Lebowitz, 676 F.3d 1000 (11th Cir. 2012) (enticement of
minor and production of child pornography, offense level 40, criminal history
category I, 320 months’ imprisonment); United States v. Macaluso, 460 Fed. Appx.
862 (11th Cir. 2012) (defendant convicted at trial of inducing a minor to produce
pornography, attempted inducement of a minor, distributing child pornography, and
receiving child pornography including 3200 folders of pornographic images of boys
sentenced to 360 months); United States v. Curtis, 513 Fed. Appx. 823 (11th Cir.
20183) (defendant convicted of sex trafficking a minor and production of child
pornography after trial, sentenced to 360 months); United States v. Vaughn, 677

Fed. Appx. 666 (11th Cir. 2017) (defendant convicted of enticement of a minor to
12




engage in production of child pornography, production of child pornography, receipt
and possession of child pornography, who had previously engaged in similar
behavior as early as 1999 sentenced to 324 months).

Me. Testani posed as a minor female online with other girls to extort them
into producing child pornography for his viewing pleasure, At no point did he meet
with the girls in person, nor did he ever physically touch or molest them. Despite
these facts, the guidelines never allowed for anything other than the absolute
maximum sentence. However, Mr. Testani’s sentence, as explained above, is almost
double the sentence of similar offenders who not only produced or enticed child
pornography, but in some instances physically molested the victim or trafficked the
victim. The disparity in sentencing for production offenders can be further
illustrated by nationwide data that illustrates a significant portion of defendants
convicted of §2G:2.1 production offenses, approximately 256%, received a sentence
below the guideline in 2012 based on variances or departures alone without
government motions. United States Sentencing Commission, 2012 Sourcebook of
Fed. Sentencing Statistics, Table 28 (2012), available at
http://'www.ussc.gov/sites/default/files/p dffresearch-and-publications/annual-reports-
and-sourcebooks/2012/Table28.pdf (last accessed August 5, 2022).

Furthermore, the United States Sentencing Commission has found that the
typical production offender has sexual contact with a prepubescent minor. See
United States Sentencing Commission, Findings, Conclusions, and

Recommendations to Congress, Findings and Recommendations Concerning §2G2.1
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cases available at https://www.ussc.gov/sites/default/files/pdf/news/congressional-
testimony-and-reports/sex-offense-topics/201212-federal-child-pornography-
offenses/Chapter_12.pdf (last aceessed August 4, 2022). A minority of offenders did
not engage in any physical contact, and an even smaller number of offenders were
never physically present with their victims because they remotely produced the
pornography. Id. By the Commission’s own reports, Mr. Testani represents a
distinct minority of production offenders. Most production offenders engage in
sexual molestation of their victim. Id. Despite this, the average production sentence
is 274 months. Id. Thus, the average production sentence is less than half of the
sentence Mr. Testani received, despite the fact that he remotely produced the
pornography and never had physical contact with any minor. This 1s a
disproportionate sentence compared to the offense conduct and average sentence for
production nationwide, and the sentence is a violation of the Eighth Amendment.
This Court should remand this case back to the District Court for resentencing

before a different judge.
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CONCLUSION

Accordingly, Mr. Testani requests that this Court grant his petition for
certiorari review.

Respectfully submitted,

Darlene Calzon Barror, Esquire

CJA Appointed Attorney for the Petitioner
506 North Armenia Avenue

Tampa, Florida 33609

Tel: (8183) 877 - 6970
Darlene@barrorlaw.com

Florida Bar No.: 0860379
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Case 6:19-cr-00211-CEM-EJK Document 78 Filed 08/12/20 Page 1 of 7 PagelD 6231

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

UNITED STATES OF AMERICA

v Case Number: 6:19-cr-211-Orl-41EJK

JUSTIN RICHARD TESTANI USM Number: 72502-018

Joshua Roy Lukman, FPD
201 S Orange Ave., Ste 300
Orlando, FL 32801-3417

CORRECTED* JUDGMENT IN A CRIMINAL CASE

The defendant pleaded guilty to Counts Four and Eight of the Indictment. The defendant is adjudicated guilty of these
offenses:

: _ Date Offense Count
Title & Section Nature of Offense Conciuded Number(s}
18 U.8.C. §§ 2251(a) and Production of Chiki Pornography March 16, 2018 Four
2251{e)
18 U.S.C. §§ 2251(a) and Production of Child Pornography January 22, 2019 Eight
225i(e)

The defendant is sentenced as provided in the following pages of this judgment. The sentence is imposed pursuant to the
Sentencing Reform Act of 1884,

Counts One, Two, Thres, Five, Six, and Seven are dismissed in accordance with the plea agreement,

IT 1S ORDERED that the defendant must notify the United States attorney for this district within 30 days of any change of
name, residence, or mailing address until all fines, restitution, costs and special assessments imposed by this judgment
are fully paid. If ordered to pay restitution, the defendant shall notify the court and United States atiorney of any material
change in the defendant’s economic circumstances.

ate of ln%asition of Sentence:

RLOS E. MERDOZA
UNITED STATES DISTRICT JUDGE

August L , 2020

*Corrected to reflect additional victims in No Contact Order,

AQ 2458 (Rev. 09/19) Judgment In a Criminal Case




Case 6:19-cr-00211-CEM-EJK Document 78 Filed 08/12/20 Page 2 of 7 PagelD 6247°2°'7

Justin Richard Testani
6:19-cr-241-Orl-41EJK

IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a
total term of SEVEN HUNDRED TWENTY (720) MONTHS. This term consists of a THREE HUNDRED SIXTY (360)
MONTH term as to each of Counts Four and Eight of the Indictment, all such terms to run consecutively.

The Court recommends to the Bureau of Prisons:
1. Designated at FMC due to both physical and mental heaith concerns.

The defendant is remanded to the custody of the United States Marshal.

Neither the defendant nor anyone acting in concert with, or at the behest of, the defendant shall have contact with
Child Victim-1, Child Victim-2, Chitd Victim-3, Child Victim-4, 0.0., O.M., or J.Z. (collectively, the “Child Victims"), or any
of the Child Victims® family, friends, or employers (past, present, or prospective) by any means, including but not limited to,
verbal, telephonic, or electronic means. It will be the defendant’s duty and the duty of anyone acting at his behest and in
concert with him to afiirmatively absent himself from the Child Victims' presence and from contact with the Child Victims,
and the Child Victims' family, friends, or employers (past, present, or prospective).

RETURN
| have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.
UNITED STATES MARSHAL
By:

Depuly U.S. Marshal

AO 2458 (Rev. 09/19) Judgment in a Criminat Case




Case 6:19-6r-00211-CEM-EJK Document 78 Filed 08/12/20 Page 3 of 7 PagelD 625 %'

Justin Richard Testani
6:19-¢cr-211-Orl-41EJK

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of TEN (10) YEARS. This term
consists of a TEN {10) YEAR term as to Counts Four and Eight of the Indictment, all such terms to run concurrently.

MANDATORY CONDITIONS

You must not commit another federal, state or focal crime.

You must not unlawfully possess a controlled substance.

You must refrain from any uniawful use of controlled substance. You must submit to one drug test within 15 days
of placement on supervision and at least two periodic drug tests thereafter as directed by the probation officer.
You must submit to random drug testing not to exceed 104 tests per year.

WM

4. You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a
sentence of restitution.

5. You must coopetate in the collection of DNA as directed by the probation officer.

6. You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. §
20901, et seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration
agency In the location where you reside, work, are a student, or were convicted of a qualifying offense.

The defendant shall comply with the standard conditions that have been adopted by this court (set forth betow).

The defendant shall also comply with the additional conditions as follows.

AQ 2458 (Rev, 09/19) Judgment in a Criminal Case




Case 6:19-¢r-00211-CEM-EJK Document 78 Filed 08/12/20 Page 4 of 7 PagelD 626"29°4°"”

Justin Richard Testani
6:19-¢cr-211-Ort-41EJK

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These
conditions are imposed because they establish the basic expectations for your behavior while on supervision and identify
the minimum tools needed by probation officers to keep informed, report to the court about, and bring ahout
improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72
hours of your release from imprisonment, unless the probation officer instructs you to report to a different probation
office or within a different time frame. After initially reporting to the probation office, the defendant will receive
instructions from the court or the probation officer about how and when the defendant must report to the probation
officer, and the defendant must report to the probation officer as instructed. '

2, After initially reporting to the probation office, you will receive instructions from the court or the probation officer
about how and when you must report to the probation officer, and you must report to the probation officer as
instructed.

3 You must not knowingly leave the federal judicial district where you are authorized to reside without first getting
permission from the court or the probation officer.

9, You must answer truthfully the questions asked by your probation officer

5, You must live at a place approved by the probation officer, if you plan to change where you live or anything about

your living arrangements (such as the people you live with), you must notify the probation officer at least 10 days
before the change. If notifying the probation officer in advance is not possible due to unanticipated circumstances,
you must notify the probation officer within 72 hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the
probation officer to take any items prohibited by the conditions of your supervision that he or she observes in plain
view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer

excuses you from doing so. If you do not have full-time employment you must try to find full-time employment,
unless the probation officer excuses you from doing so. If you plan to change where you work or anything about
your work (such as your position or your job responsibilities), you must notify the probation officer at least 10 days
before the change. If notifying the probation officer at least 10 days in advance Is not possible due to
unanticipated circumstances, you must notify the probation officer within 72 hours of becoming aware of a change
or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know
someone has been convicted of a felony, you must not knowingly communicate or interact with that person without
first getting the permission of the probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72
hours.
10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon

(i.e., anything that was designed, or was modified for, the specific purpose of causing bodily injury or death to
another person such as nunchakus or tasers).

11. You must not act or make any agreement with a taw enforcement agency to act as a confidential human source
or informant without first getting the permission of the court.
12, If the probation officer determines that you pose @ risk to another person (including an organization), the probation

officer may require you to notify the person about the risk and you must comply with that instruction. The probation
officer may contact the person and confirm that you have notified the person about the risk.
13. You must foliow the instructions of the probation officer related to the conditions of supervision,

U.S. Probation Office Use Only
A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written

copy of this judgment containing these conditions. For further information regarding these conditions, see Overview of
Probation and Supervised Release Conditions, avallable at. www.uscourts.qov.

Defendant's Signature: Date:

AQ 2458 (Rev. 09/19) Judgment in a Criminal Case




Case 6:19-cr-00211-CEM-EJK Document 78 Filed 08/12/20 Page 5 of 7 PagelD 6277°9°°°'7

Justin Richard Testani
6:19.cr-211-Qrl-41EJK

ADDITIONAL CONDITIONS OF SUPERVISED RELEASE

1. The defendant shall participate in a substance abuse program (outpatient and/or inpatient} and follow the probation
officer's instructions regarding the implementation of this court directive. Further, the defendant shall contribute to
the costs of these services not to exceed an amount determined reasonable by the Probation Office's Sliding Scale
for Substance Abuse Treatrent Services. During and upon completion of this program, the defendant is directed
to submit to random drug testing.

2. The defendant shall be prohibited from incurring new credit charges, opening additional lines of credit, or making
an obligation for any major purchases without approval of the probation officer. The defendant shall provide the
probation officer access to any requested financial information.

3. The defendant shall participate in a mental health program specializing in sex offender treatment and submit to
polygraph testing for treatment and monitoring purposes. The defendant shall follow the probation officer's
instructions regarding the implementation of this court directive. Further, the defendant shall contribute to the
costs of such treatment and/or polygraphs not to exceed an amount determined reasonable by the probation officer
based on ability 1o pay or availability of third party payment and in conformance with the Probation Office's Sliding
Scale for Treatment Services.

4, The defendant shall register with the state sexual offender registration agency(s) in any state where he or she
resides, visits, is employed, carries on a vocation, or is a student, as directed by the probation officer. The
probation officer will provide state officials with all information required under Fiorida sexual predator and sexual
offender notification and registration statutes (F.S.943.0435) and/or the Sex Offender Registration and Notification
Act (Title | of the Adam Walsh Child Protection and Safety Act of 2006, Public Law 109-248), and may direct the
defendant to report lo these agencies personally for required additional processing, such as photographing,
fingerprinting, and DNA coliection.

5, The defendant shall have no direct contact with minors (under the age of 18) without the written approval of the
probation officer and shall refrain from entering into any area where children frequently congregate, including:
schools, daycare centers, theme parks, playgrounds, etc.

6. The defendant is prohibited from possessing, subscribing to, or viewing, any video, magazine, or literature
depicting children in the nude and/or in sexually explicit positicns.

7. Without prior written approval of the probation officer, you are prohibited from either possessing or using a
computer (including a smart phone, a hand-held computer device, a gaming console, or an electronic device)
capable of connecting to an online service of an internet service provider. This prohibition includes a computer at
a public library, an internet cafe, your place of employment, or an educational facility. Also, you are prohibited from
possessing an electronic data storage medium {including a flash drive, a compact disk, and a floppy disk) or using
any data encryption technigue or program, If approved to possess or use a device, you must permit routine
inspection of the device, including the hard drive and any other electronic data storage medium, to confirm
adherence to this condition. The United States Probation Office must conduct the inspection in a manner no more
intrusive than necessary to ensure compliance with this condition. If this condition might affect a third party,
including your employer, you must inform the third party of this restriction, including the computer inspection
provision.

8. The defendant shall submit to a search of his or her person, residence, place of business, any storage units under
the defendant's control, computer, or vehicle, conducted by the United States Probation Officer at a reasonable
time and in a reasonable manner, based upon reasonable suspicion of contraband or evidence of a violation of a
condition of release. Failure to submit to a search may be grounds for revocation. The defendant shall inform any
other residents that the premises may be subject to a search pursuant to this condition.

9, Neither the defendant nor anyone acting in concert with, or at the behest of, the defendant shall have contact with
Child Victim-1, Child Victim-2, Child Victim-3, Child Victim-4, 0.0., O.M., or J.Z. (collectively, the "Child Victims"},
or any of the Child Victims' family, friends, or employers (past, present, or prospective) by any means, including
but not limited to, verbal, telephonic, or electronic means, It will be the defendant's duty and the duty of anyone
acting at his behest and in concert with him to affirmatively absent himself from the Child Victims' presence and

AD 2458 (Rev. 09/19) Judgment in a Criminal Case




Case 6:19-cr-00211-CEM-EJK Document 78 Filed 08/12/20 Page 6 of 7 PagelD 628723 80f7

Justin Richard Testani
6:19-cr-211-0Orl-41EJK

from contact with the Child Victims, and the Child Victims' family, friends, or employers (past, present, or
prospective).

CRIMINAL MONETARY PENALTIES

' The defendant must pay the following total criminal monetary penalties under the schedule of payments set forth
in the Schedule of Payments.

Assess t ituti 1 JVTA
Assessment Restitution Eine AVAA Assessment' S
TOTALS $200.00 $19,670.00 Waived N/A Not Imposed

ol The defendant must make restitution (including community restitution) to the following payees in the amount listed
elow.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment,
unless specified otherwise in the priority order or percentage payment column below. However, pursuant to 18 U.5.C. §
3684(!), all nonfederal victims must be paid in full prior to the United States receiving payment.

Name of Payee Restitution Ordered
mM.C. $19,670.00
SCHEDULE OF PAYMENTS

While in the custody of the Bureau of Prigons, the defendant shall either (1) pay at least $25.00 quarterly if working non-
Unicor or (2) pay at least 50 percent of his or her monthly earnings if working in a Unicor position. Upon retease from
custody, the defendant is ordered to begin making payments of $150.00 per month and this payment schedule shall
continue untit such time as the Court is notified by the defendant, the victim or the government that there has been a
material change in the ability to pay. The Court finds that the defendant does not have the ability to pay interest and
the Court waives the interest requirement for the restitution.

Unless the court has expressly ordered otherwise in the special instructions above, if this judgment imposes a period of
imprisonment, payment of criminal monetary penalties shall be due during the period of imprisonment.  All criminal
monetary penalties, except those payments made through the Federal Bureau of Prisons’ inmate Financial Responsibility
Program, are made to the Clerk, U.S, District Court, uniess otherwise directed by the court, the probation officer, or the

United States atlorney.
The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

Payments shall be applied in the following order: (1) assessment, (2} restitution principal, (3) restitution interest, (4)
AVAA assessment (5) fine principal, (8) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and
(10) costs, including cost of prosecution and court costs.

' Amy, Vicky, and Andy Child Pornography Viclim Assistance Act of 2018, Pub. L. No. 115.289.
2 Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.

AQ 2458 (Rev. 09/19) Judgmant in a Criminal Case
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Justin Richard Testan|
6:19-cr-211-0rl-41EJK

FORFEITURE

Defendant shali forfeit to the United States those assets previously identified in the Plea Agreement, and Order of Forfeiture
"{Dac. 48) that are subject to Forfeiture.

The defendant shall pay interest on any fine or restitution of more than $2,500, unless the fine or restitution is paid in full

before the fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on the
Schedule of Payments may be subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

AD 2458 (Rev. 09/19) Judgment in a Criminal Case
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Before WILSON, BRASHER, and ANDERSON, Circuit Judges.
PER CURIAM:

Justin Testani appeals his total sentence of 720 months’ im-
prisonment following his conviction on 2 counts of production of
child pornography. Testani argues that (i) the district court abused
its discretion when it denied his motion to continue sentencing to
allow him to undergo a competency evaluation and hearing, (if} it
imposed a substantively unreasonable total sentence, and (iii) his
total sentence violated the Eighth Amendment. As to his first
point, he argues that the district court had a bona fide doubt of his
competence. As to the second, he argues that the court did not
consider mitigating factors, and his total sentence was disparate to
sentences given to similar offenders. Finally, as to the third, he ar-

gues that his total sentence was disproportionately long.
‘We will address each point in turn.
L

We review a district court’s failure to order a hearing on a
defendant’s competency for an abuse of discretion. See United
States v, Wingo, 789 ¥.3d 1226, 1236 (11th Cir. 2015).

A defendant is incompetent if he is presently “suffering from
a mental disease or defect rendering him mentally incompetent to
the extent that he is unable to understand the nature and conse-
quences of the proceedings against him or to assist properly in his
defense.” 18 U.S.C. § 4241(a).
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The Due Process Clause of the Fifth Amendment requires
that a defendant be mentally competent to proceed. United States
v. Rodriguez, 751 F.3d 1244, 1252 (1 1th Cir. 2014). It guarantees a
right to a competency hearing when “the court learns of infor-
mation that raises a bona fide doubt regarding the defendant's com-
petence.” Wingo, 789 F.3d at 1235 (alteration adopted) (internal
quotation marks omitted). This right is also guaranteed by a stat-
ute, 18 U.S.C. § 4241(a), which provides that, “[a]t any time after
the commencement of a prosecution for an offense and prior to the
sentencing of the defendant’ either party . . . may [move] for a
“hearing to determine the mental competency of the defendant.”
18 U.S.C. § 4241(a) (emphasis added).”

We consider three factors in determining whether infor-
mation presented to the district court establishes a bona fide doubt
regarding the defendant’s competence: (1) evidence of the defend-
ant’s irrational behavior; (2) the defendant’s demeanor at trial; and
(3) whether there is any prior medical opinion regarding the de-
fendant’s competence. Wingo, 789 F.3d at 1236,

Here, considering the totality of the factors, the district court
did not abuse its discretion in refusing to delay sentencing to allow
for a competency evaluation and hearing. As to the first two fac-
tors, nothing in the record suggested that Testani exhibited irra-
tional behavior or that his demeanor at trial indicated a lack of com-
petence to proceed. Wingo, 789 F.3d at 1236. That his counsel
noted that he had trouble remembering all the consultation points

in rehearsal for trial did not rise to the level of irrational behavior
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that would create a bona fide doubt about his competence. Pardo,
587 F.3d at 1101.

Further, the district court spoke directly with Testani during
the change of plea hearing as well as at sentencing. Regarding the
change of plea hearing, the court noted that it had observed Testani
during the proceedings, and nothing that happened during those
interactions cast doubt on his competence. Instead, the court
noted that he had interacted appropriately. And at sentencing,
Testani gave an in-depth allocution that demonstrated he under-
stood the nature of the proceedings and the charges against him:
he recognized that what he did was wrong, took full responsibility
for his actions, noted the lasting consequences experienced by his
victims, expressed that he wanted to seek treatment, and asked for
lenity in sentencing. Wiright, 278 F.3d at 1258 59. Therefore, noth-
ing about his behavior or his interactions with the district court
during the proceedings cast a bona fide doubt on his competency.
Wingo, 789 F.3d at 1236.

As to the third factor, the record does not reflect any defini-
tive medical opinions on Testani’s competency. Indeed, Dr.
Machlus performed a forensic psychological evaluation of Testani
that revealed many issues, such as a very low IQ, reduced cognitive
abilities, anxiety, depression, and PTSD, but he later admitted that
he made no findings as to Testani’s competency. Rather, he found
that Testani was sufficiently competent to at least take the battery
of tests included in his forensic evaluation. Pardo, 587 F.3d at 1101,

Moreover, while Testani’s counsel alluded to Dr. McClain’s
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preliminary opinion as to incompetence, no definitive statement
from her, nor results of any tests she had performed, appear in the
record. Specifically, Testani’s counsel qualified Dr. McClain’s pur-
ported preliminary findings by noting, first, only that Testani
“may” be incompetent, and second, that she needed more infor-
mation before giving a decision as to his competence. Thus, Dr.
Machlus’s finding of low 1Q, in tandem with Dr. McClain’s prelim-
inary opinion, were insufficient to create a bona fide doubt as to
Testani’s competence. Wingo, 789 F.3d at 1236; Pardo, 587 F.3d at
1101.

Finally, the district court’s observation when it denied
Testani’s second, pre-sentence motion—that his offense conduct re-
flected a pattern of manipulating others—was supported by the un-
disputed findings in the PSI, and consistent with the government’s
representation as to his admission, in a recorded jail call, to feigning

suicidal ideology to be moved within the jail.

Accordingly, the district court did abuse its discretion in de-
clining to continue the sentence hearing, to allow for a competency
evaluation, or to hold a competency hearing, and this Court should
affirm in this respect.

1L

We review the reasonableness of a sentence under a defer-
ential abuse-of-discretion standard. Gall v. United States, 552 U.S.
38, 51 (2007). “The party challenging a sentence has the burden of

showing that the sentence is unreasonable in light of the entire
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record, the § 3553(a) factors, and the substantial deference afforded
sentencing courts.” United States v. Rosales-Bruno, 789 F.3d
1249, 1256 (11th Cir. 2015).

We measure substantive reasonableness by considering the
totality of the circumstances and whether the sentence achieves the
sentencing purposes stated in 18 U.S.C. § 3553(a). United States v.
Sarras, 575 F.3d 1191, 1219 (11th Cir. 2009). The district court must
issue a sentence “sufficient, but not greater than necessary,” to
comply with the § 3553(a) factors, which include the need to reflect
the seriousness of the offense, promote respect for the law, provide
just punishment for the offense, deter criminal conduct, protect the
public from the defendant’s future criminal conduct, and provide
medical care in the most effective manner. 18 U.S.C. § 3553(a)(2).
In imposing a particular sentence, the district court must also con-
sider the nature and circumstances of the offense, the history and
characteristics of the defendant, the kinds of sentences available,
the applicable guideline range, the pertinent policy statements of
the Sentencing Commission, the need to avoid unwarranted sen-
tencing disparities, and the need to provide restitution to victims.

1d. § 3553(a)(1), (3)-(7).
The weight given to any specific 18 U.8.C. § 3553(a) factoris

committed to the sound discretion of the district court. United
States v. Clay, 483 F.3d 739, 743 (11th Cir. 2007). The district court
is permitted to attach great weight to one § 3553(a) factor over oth-
ers. United States v. Overstreet, 713 F.3d 627, 638 (11th Cir. 2013).
We will not second guess the weight that the district court gave to
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a § 3553(a) factor so long as the sentence is reasonable in light of all
the circumstances. United States v. Pugh, 515 F.3d 1179, 1191 (1 1th
Cir. 2008). However, “a district court abuses its discretion when it
(1) fails to afford consideration to relevant factors that were due
significant weight, (2) gives significant weight to an improper or
irrelevant factor, or (3) commits a clear error of judgment in con-
sidering the proper factors.” United States v. Irey, 612 F.3d 1160,
1189 (11th Cir. 2010) (en banc) (quotation marks omitted).

Moreover, although we do not automatically presume a sen-
tence falling within the advisory guideline range is reasonable, we
ordinarily expect such a sentence to be reasonable. United States
v. Hunt 526 F.3d 739, 746 (11th Cir. 2008).

We have stated that the threat of recidivism posed by pedo-
philes who sexually abuse children is “appalling.” Irey;, 612 F.3d at
1214 (quotation marks omitted). Thus, child sex crimes are among
the worst offenses and should result in severe sentences. Id. at
1206-07.

Accordingly, we have upheld long sentences for child sex
crimes as substantively reasonable in numerous cases. See, €.g.,
United States v, Johnson, 451 F.3d 1239, 1240, 1244 (11th Cir. 2006)
(holding that a 1,680-month sentence was reasonable to reflect the
need to protect children from the defendant, who was convicted of
producing and distributing child pornography); United States v.
Kirby, 938 F.3d 1254, 1258-59 (11th Cir. 2019) (holding a 1,440-
month guideline sentence for participation in the creation of child

pornography was not substantively —unreasonable given
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defendant’s direct participation in the “heinous” crime); Sarras, 575
F.3d at 1221 (affirming that a 1,200-month sentence of imprison-
ment for child sex crimes was reasonable because these crimes are
“among the most egregious and despicable of societal and criminal

offenses”).

Here, Testani has not met his burden of demonstrating that
his 720-month total sentence is one of those “rare” substantive un-
reasonableness cases. See Kirby, 938 F.3d at 1259. Specifically,
Testani has not shown that the district court abused its discretion
by failing to afford consideration to relevant factors that were due
significant weight. See 18 U.S.C. § 3553(a). Indeed, the court
adopted the PSI, which contained information about mitigating
factors, as well as Dr. Machlus’s forensic psychological evaluation,
which detailed the sexual abuse Testani sustained as a minor, the
adverse disorders he suffered with because of it, as well as his low
intellectual ability and achievement. And the court addressed these
mitigating factors at sentencing. The court also explicitly stated
that it had considered both the advisory sentencing guidelines and
the 3553(a) factors and noted that its sentence was sufficient but
not greater than necessary to accord with the statutory purposes of
sentencing. See 18 U.S.C. § 3553(a)(2). Thus, any contention that
the court did not afford consideration to relevant factors that were

due significant weight is belied by the record.

The court considered the totality of the circumstances,
which included both mitigating and aggravating factors, and found
that deterrence was salient because Testani's penchant for
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manipulation meant that not only was he dangerous, but that he
would remain so. With the record before it, it found that Testani’s
claims of lower intelligence were belied by the manner in which he
carried out his crimes. In sum, it found that the nature of the of-
fense and deterrence of similar future offenses weighed heavily in
favor of and substantiated the need for a guideline-term sentence.
And it did not do so lightly, but acknowledged that the govern-
ment’s proposed sentence was heavy, and “desperately lookled] for
any reason” to give a lower sentence. It did not find one, and it was
within the court’s discretion to give greater weight to these aggra-
vating factors and was supported by the documented crimes in the
record. Overstreet, 713 F.3d at 638; Pugh, 515 F.3d at 1191. Thus,
that the court gave greater weight to deterrence, the seriousness of
the offense conduct, and protecting the public—namely children—
in light of the record showing that Testani was manipulative and
dangerous, was not an abuse of discretion, but instead, well within
its purview. Clay, 483 F.3d at 743,

Moreover, this Court has found similar and more severe sen-
tences for child sex crimes to be substantively reasonable in numer-
ous cases. See Johnson, 451 F.3d at 1240, 1244; Kirby, 938 F.3d at
1258-59; Sarras, 575 F.3d at 1221. And this Court also would ordi-
narily expect Testani’s within-guideline total sentence to be reason-
able. Hunt, 526 F.3d at 746. Thus, Testani has not shown that such
sufficient disparity exists to render his total sentence substantively
unreasonable. Therefore, it was substantively reasonable, and this

Court should affirm.
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1.

When a defendant fails to object to the legality of a sentence
under the Eighth Amendment at the district court level, we will
review it for plain error. United States v. Mozie, 752 F .3d 1271,
1290 (11th Cir. 2014). Plain error requires a challenger to show:
(1) error; (2) that is plain; (3) that affects substantial rights; and
(4) that seriously affects the fairness, integrity, or public reputation
of judicial proceedings. United States v. Hoffinan, 710 F.3d 1228,
1281 (11th Cir. 2013). “An error is not plain unless it is contrary to
explicit statutory provisions or to on-point precedent in this Court
or the Supreme Court.” Id. (quoting United States v. Schultz, 565
F.3d 1353, 1357 (11th Cir. 2009)).

The Bighth Amendment states, “Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual pun-
ishments inflicted.” U.S. Const. amend. VIIL In cases in which a
term-of-years sentence, as opposed to a death sentence, is being
challenged, the Eighth Amendment contains a narrow proportion-
ality principle that does not require strict proportionality between
the crime and sentence but instead forbids “extreme sentences that
are grossly disproportionate to the crime.” See United States v.
Farley, 607 F.3d 1294, 1336-37, 1341 (11th Cir. 2010) (quotation

marks omitted).

Generally, sentences within the statutory limits are neither
excessive, nor cruel and unusual under the Bighth Amendment, as
we afford “substantial deference” to Congress’s “broad authority

to determine the types and limits of punishments for crimes.”
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United States v. Bowers, 811 F.3d 412, 432 (11th Cir. 2016) (quota-

tion marks omitted).

Accordingly, we have repeatedly rejected gross dispropor-
tionality claims. See, e.g., Johnson, 451 F.3d at 1243 (11th Cir. 2006)
(140-year sentence for production of child pornography).

Testani did not make an Eighth Amendment objection be-
low in the district court, so we review for plain error. His total
sentence does not violate the Bighth Amendment, because he has
not pointed to any binding precedent holding that (1) a 720-month
total sentence for two counts of production of child pornography
violates the Bighth Amendment, or that (2) the district court was
required by the Bighth Amendment to impose a lower total sen-
tence. Moreover, his total sentence was on par with the guideline
range, and not above the statutory maximum, so there is no indi-
cation that it was disproportionate, extreme, rare, or extraordinary.

Therefore, we affirm his total sentence.

AFFIRMED.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
| UNITED STATES OF AMERICA
V. : o CASE NO. 6:19-cr-211-O1l-41EJK
JUSTIN RICHARD TESTANI |
| PLEA AGREEMENT
Pursuant to Fed. R. Crim. P. 11(c), the United States of America, by
Maria Chapa Lopez, United States Attorney for the Middle District of
Florida, and the defendant, JUSTIN RICHARD TESTANI, and the attorney

for the defendant, Joshua Lukman, Esq., mutually agree as follows:

A, Particularized Terms

1. ‘Counts Pleading To
The defendant shall enter a plea of g;uilty to Counts Four and
" Eight of the Indictment. Counts Four and Eight each charge the defendant
with production of child pornography, in violation éf 18 U.S.C. § 2251(a).
| 2. Minimum and Maximum Pénalties
Coﬁnts Four and Eight are each punishable by a mandatory .
minimum term of imprisonment of 15 yeats, up to 30 years; a fine of no more

than $250,000; a term of supervised release of at least 5 years‘, up to life; and a -

{_=
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Defendant’s Initials _
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specialh etssessment of $100. The Court may order the terms of imprisonment
to run consecutiveiy, rather than eoneur,rently. ‘

With respect to certain offenses, the Court shail order the
defendant to make restitution to any victim of the offenses, and with respect to
other offenses, the Court may order the defendant to make restitution to any
.v1ct1m of the oﬁ‘enses or to the commumty, as set forth below.

Additionally, pursuant to 18 U.S.C. § 3014, the Coutrt shall
impose a $5,000 special aesessment on any noh—indigent defendant convicted
of an oﬂ’ense in violation of certain enumerated statutes involvihg:

(1) peonage, slavery, and trafﬁckmg in persons (2) sexual abuse; (3) sexual
_ exp101tat10n and other abuse of children; (4) transportation for ﬂlegal sexual
act1v1ty, or (5) human smugglmg in v1olat10n of the Immigration and
Natiohaltty Act (exempting any individual mvolved in the smuggling of an
-alien who is .the alien’s spouse, perent, son or daughter). |
In addition, the Court may impose an additional special
assessment, pursué.nt to 18 U.S.C. § 2259A, of no more than $50,000 for an
- offense involving production of chiltl pornogtaphy, 1n violation of 18 U.S.C.

§ 2251(a).

j”
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3. Elements of'the Offensesz |
.' The defendant acknowledges un'd'er'standing the nature and
elements of the offenses with which defendant has beén chargéd and to which
defendant is pleading guilty. |
The elements of Counts Four and Eight are:

First: . An actual minor, that is, a real person who
was less than 18 years old, was depicted;

Second: - The defendant employed, used, persuaded,
induced, enticed, or coerced the minor to-
engage in sexually explicit conduct for the
purpose of producing a visual depiction of the
conduct or for the purpose of transmitting a
live visual depiction of such conduct; and

Third: - Either (a) the defendant knew or had reason
to know that the visual depiction would be
transported or transmitted using any means

. ot facility of interstate or foreign commerce;
(b) the visual depiction was produced or
transmitted using materials that had been
mailed, shipped, or transported in or affecting
interstate or foreign commerce by any means,
including by computer; or (c) the visual
depiction was actually transported or -

. transmitted using any means or facility of
interstate or foreign commerce. -

4. Counts Dismissed
" At the time of sentencing, the remaining counts against the
defendant, Counts One, Two, Three, Five, Six, and Seven, will be dismissed

pursuant to Fed. R. Crim. P. 11X (1)(A).

——
—

Defendant’s Initials 7 . 3




Case 6:19-cr-00211-CEM-EJK Document 35 Filed 02/05/20 Page 4 of 39 Pégel_D 145

5 : NoF urthei‘. Charges
If the Court accepts this plea agreement, the United States
Attorney's Office for the Middle District of Florida agrees not to charge |
defendant With committing any otﬁer federal criminal offenses known to the
United States Attorney's Office at the time of the execution of this agreement,
related to the conduct giviﬁg rise to this plea agreement.
6. Mandatory Restitution to Victims of Offense of Conviction
 Pursuantto 18 U.S.C. § 2259, defendant agrees to make )
restitl}fion to known victims of the offense for the full amount of the _vicﬁms’
loéses as determined by the Couxt. Further, pursuant to 18 US.C.. |
§ 3664((1)(5), the defendant agrees ndf to opzﬁose-bifurcation of the sentent:iﬁg
hearing if the victims’ losses are not ascertainable prior to séntencing_.

l_ 7. Restitution to Persons Other Than the Victim of the Offense of
Conviction - Agreed Upon Amount

Pursuant to 18 U.S.C. ,§§ 3663(a)(3) and/or 3663A(a)(_3),
defendant agrees to make restitution to M.K. (Child Victim—l),lL.'G. (Child .
Victim-3), and all other victims identified at the time of sentencing, for the full
amount of the victims’ losses as determined by the Court. Furfhe_r, pursyant -
to 18 U.S.C. § 3664(d)(5), the defendant agrees not ;co oppose bifurcation of
the sentencing hearing if the victims’ losses are not ascertainable prior to |

-sentencing.

Defendant’s Tnitials </ 7 4
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8. | Guidelines Sentence
- Pursuant to Fed. R. Crim. P. 11(c)(1)(B), the United States will

recommend to the Court that the defendant be sentenced within the

defendant’s applicable guidelines range as determined by the Court pursuant .
" to the United States Sentencing Guidelines, as adjusted by any departure the

Umted States has agreed to recommend in this plea agreement The part1es

understand that such a recommendatlon is not binding on the Court and that

if it is not accepted by this Court, neither the United States nor the defendant

Wi]l_ be allowed to withdraw from the plea agteement, and the defendant will

not be allowed to withdraw from the plea of guilty.

9."  Acceptance of Responsibility - Three Levels

At the time of sentencmg, and in the event that no adverse
“information is received suggesting such a recommendation to be unwarranted
the United States will recommend to the Court that the defendant receivea
two-level downward adjustment for .acceptance of respdnsibility, pursuant to
USSG §3E1 1(a).” The defendant understands that this recommendatlon or
request is not binding on the Court, and if not accepted by the Court, the

defendant will not be allowed to Wi,thdraw from the plea. |

Defendant’s Initials ~ | ‘ S
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Furthef, at the time of sentencing, if the defendant's c;ﬁ’en'sellevel )
prior to operation of subsection (a) is level 16 or greatet, and if the defendant
complies with the provisions of USSG §3E1.1(b) and all terms of this plea

| agreement, including, but not limited to, the timely submission of the financial
aﬁ‘idévit referenced in Paragraph B.5., the United States agrees to file a motion
pursuant to USSG §3E1.1(b) lfo‘r a downward adjustmerit of one additional
level. The defendant understands that the determination as to whether the
defendant has qualified for a downward adjustment of a third level for
acceptance of fesponsibility rests scﬁely with the United States Attorney for the
Middle District of Florida, and the defendant agrees that fhe defendant cannof
and will notchaﬁenge that détermination, whether by appeal, collateral attéck,
or otherwise.
10. ) Forfeiture of-Assets ‘
The defendant agrees to forfeit to the United States imme.diately
~and volﬁntarily ahy and all assets and prdperty, or portions thereof, subject to
forfeiture, pursuant to 18 U.S'.C. § 2253, whether in the possession or control of
the United Stateé, the defenda_nt or defendant's nominees.
The assets t.o be fbrfeif:ed specifically include, but are not limited

to, the following: Samsung Galaxy S9+ (IMEL 355418090519690) and

T )
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- Samsung Galaxy S8 (de{/icé ID 089505844001 198371), which assets wete

used to commit the offenses of conviction. |

The defendant additionally agrees that since the criminal
proceeds have been transférred to third parties and cannbt be located by .the
Unifed States upon the exercise of due 'diligeﬁce, the preliminary énd final
orders of forfeiture should authorize the United States Attorney’s Office to
conduct discdvcry _(including depositions, interrogatories, recjuesfs for
production of documents, and the issuance of subpdénas), pursuant to Rule
32.2 (b) (3) of fhe Fed. R. Crim. P., to hélp identify, locate, and forfeit

substitute assets. |

The defendant agrees an(i consents to the forfeiture of these’
assets pursuant to any federal criminal, civil judicial or administrative
forfeiture action. The defendant also agtees to waive all constitutionél, .
statutory and procedural challenges (including direct appeal, habeas corpus, or
any other means) td any forfeiture carried éut in accordance With this plea
agreément 0%1 any groundé, including that the forfeitu:re described herein
constitutes an excessiv_e‘ﬁne, was not properly noticed in the c.:ha-rging'
instrument, addressed by the Court at the time of the guilty plea, announced at

sentencing, or incorporated into the judgment,

Defendant’s Initials J- T 7
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The defendant admits and agrees that the conduet described in
the Factual Basis bellowlprovides' a sufficient factual and statutory basis for the
forfeiture of the property sought by the government. Pursuant to 'Ru_le |
32.2(b)(4), the defendant agrees that the preliminary order of forfeitui:e will
satisfy the nottce requirement and will be final as to the defendant at the time
it is entered In the event the forfeiture i is ‘omitted from the Judgment the

. defendant agrees that the forfelture order may be mcorporated into the wrltten
_ Judgment at any time pursuant to Rule 36.

The defendant agrees to take a]l steps necessary to 1dent1fy and
locate all property subject to forfeiture and to transfer custody of such property
to the United States before the defendant’s sentencmg The defendant agrees
to be interviewed by the government, prior to and after sentencmg, regardmg |
such assets and their connection to criminal conduct. The defendant fIlItheI‘
agreeé to b_e polygraphed on the issue of assets, if it is deemed necessary by the
United States. The defendant agrees that Fed. R.‘_Critn. P. 11 and USSG |
§iBi.8 will not protect from forfeiture assets disclosed tny the defendant as part

| of the defendant’s cooperation. |

The defendant agrees to take all steps necessary to assist the
government in obtaining clear title to the forfeitable assets before the

defendant’s seotencing. In addition to providing full and complete

Defendant’s Initials Joo 8
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information about forfeitable assets, these steps include, but are not limited to,
the surrender of title, the signing of a consent decree of forfeiture, and signing
of any other documents necessary to effectnate such transfers. To that end,

the defendant agrees to inalte a full and complete dis_closure of all assets over
which defendant exercises control directly or indirectly, including all assets
held by nominees, to execute any documents requested by the United States to
obtain from anyA other parties by lawful tneans any records of assets owned by
'the defendant, and to consent to the teiease of the defendant’s tax retnrns for.

_ the previous five yea:rs The defendant agrees to be interviewed by the
government, pnor to and after sentencmg, regardmg such assets and their
connection to crnnmal conduct.

| Tﬁe defendant agrees that the United States is not limited to
forfeiture of the property 'sp‘eeiﬂcaﬂy identified for forfeiture in this plea
agreement. If the Ifnited States determines that property of the defendan_t
identiﬁedforr forfeiture cannot be located upon the exercise of due diligence,
has been transferred or sold to, or deposited with, a third party; has been
placed beyond the jurisdiction of the Court; has been substantially diminished
in value or has been comnungled with other property which cannot be
divided without dlfﬁculty, then the United States shall, at its option, be

entitied to forfelture of any other property (substitute assets) of the defendant
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up to the value of a.riy property described above. Ther défendant expressly
_consents fo the forfeiture of any substitute assets sought by the government.
The defendant agrees that forfeiture of substitute assets as aqthorized herein
shall not be deemed an alteration of the defendant's sentence. | |
| Forfeiture of the defendant's as,sét's shall not be treated as
'satisfa'cti()n of any fine, restitution, cost of imprisonment, or any other penalty
the Court maj irnpose upon the defendant in addition to forfeiture.
The defendant agrees that, in the event the Couft dete_:fmines that
- the def‘ehdant has breached this section of the plea agréement, the defendant
may be found ineligible for é,reduction in the Guidelines calculation for '.
acceptance of reéponsfbility and substantial éssistance, aﬁc_i may be eligible_ for
an obstruction of justice enhancement.
| The defendant agrees that the foffeitdre provisions of this plea
agreement are intended td, and will, survive the defendant, notwithstanding
the abatement of any underlying criminal lcon'vic_tion after the execution of this
agreement. The forfeitability of any particular property pursuant to this
agreement shall be determined as if th’e defendant had survived, and Atha,t
determination shall be binding upon defendant’s heirs, sucéeésors and assigris-
until the agreed forfeiture, including satisfaction of any preliminary order of

forfeitute for proceeds, is collected in full.

7
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11. .Abandonment of Property - Comﬁuter Equipment

The United States of Americé and defendant hereby agrée thaf
any computer equipmenf as defined in 18 U.S.C. § 2256, seizéd from the
deféndant a,nd‘c':'urrently in the cﬁstédy and/or contro] of the Federal Bureau
of Inv.'estigation or other a-ppropria.'te agency, were propetly seized and are
subjecfto forfeiture to the government according to 18 U.S.C. §§ 2253 or |
2254, and/or that the computér equipment and petipherals constitute
evidence, cont:rabaﬁd, or fruits of the cximé for which he ﬁas pled guilty, As
such, defendant hereby relinquishes all cla.,im, title and interest he has in the
computer equipment and peripherais to the United States of America with the

" understanding and consent that the Court, upon approyal of this agreement,

hereby directs the Federal Bureau of Investigation, or other appropriate |
agency, to cause the éomputer equipment described above to be destroyed
forthwith without further obligation or duty whatsoever owmg to defendant of
any other pefsoﬁ.

As part of the plea agreemenf in this case, defendant hérebjr
states under penélty of perju:fy that he is the sole and rightful owner of the |

property, and that defendant heréby voluntarily abandons all right and claim

Defendant’s Initials - | 11




Case 6:19-cr-00211-CEM-EJK Document 35 Filed 02/05/20 Page 12 of 39-PagelD 153 -

to and consents to the destruction of. Samsung Tab E 32 GB tablet (IMEI:

352087095234358)

12, Sex Offender Re,q1strat10n and Notification .'
The defendant has been advised and understands, that under the
Sex Offender Registration and Notiﬂcation Act, a federal law, the defendant |
must register and keep the registration current in each of the following
jurisdictions: the location of the defendant’s residence, the location of the
defendant’s ernployment' and, if the defendant is a student, the location of the
' defendant’s school. Regmtratton will requ;[re that the defendant provide
information that includes name, reszdence address and the names and
addresses of any places at which the defendant isor Wﬂl be an employee or a
student. The defendant understands that ne must update his registrations not
| later than thtee business dajzs after any ‘change of name, res'idence,.
employment or student status. The defendant understands that failure to
comply with these obligations subjects the defendant to prosecution for faﬂure
to register under federal law, 18 U.S.C. § 2250, which is pun1shab1e bya ﬁne

or imprisonment, or both,

—_

I
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B. Standard Terms and Conditions

1, Restitution, Special Assessment and Fine

‘The defendant understands and agrees that the Court, in addition
to or in lieu‘of any other penalty, shall order the defendant to make rest'rtution
. to any victim of the offenses, pursuant to 18 U.S.C. § 3663A, for all offenses
* described in 18 U.S.C. § 3663A(c)(1); and the Court may order the defendant .
to make restitution to any victim of the offenses pursuant to 18 U.S.C. § 3663,
mcludmg rest1tut1on as to all counts charged whether or not the defendant
enters a plea of guilty to such counts, and whether or not such counts are
dismissed pursuant to this agreement. The defendant further understands that
compliance with any restitution payment plan imposed by the Court in no |
way precludes the United States from simultaneously pursuing other statutory
'_remedies for collecting restitution (28 U-.S.C. § 3003(b)(2)); including; but not
limited to, garnishmentand execution, pursuant to the Mandatory Victims
Restitution Act, in order to ensure that the defendant’s restitution obligation is
satisfied. o
On each ‘count to which a plea of guilty is entered, theA Court |
shall impose a special 'assessrnent pursuant to 18 U.S.C. § 3013. The special

assessment is due on the date of sentencing.
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The defendant understands that this agreement imposes no
limitation as to fine.

2. - Supervised Release

The defendant understands that the offenses to which the
défendanf is pleading provide for ﬁnposition of a term of ‘supervise‘d rélease
upoﬁ release from imprisonment, and that, if the defendant should violate the
conditioné of release, the defendant would be subjéct to a further term of
imprisonment.

3. Immigration Conseg.uences of Pleading Guilty
| The defendant has been advised and understands that, ﬁpon
conviction, a defendant who is nlat a United States citizen may be removed
from fhe Unitéd States, denied citizenship, and denied admission to the’
‘United States in the future, |
4.‘ Sent:f:ncing Informatiqn

The United States reserves its right and .obligation to report td the
Court and the United States Probation Office all information concerning the
backgroun(i, character, and conduct of the defendqnt, to provide relevant
factual information, inglﬁdmg the totality of the de.fendant‘s criminal activities, :
if any, not limited to the counts to which defendant pieadg, to respond to

comments made by the defendant or defendant's counsel, and to correct any

————
——
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misstatements or inaccuracies. The United States further reserves its right to
make any recommendations it deems aﬁpropriate regarding the disposition of
this case, subject to any lhrtitations'set forth herein, if any.
5.  Financial Disclosures
| Pursuant to 18 U.S. C § 3664(4)(3) and Fed. R. Crim. P.
| _ 32(d)(2)(A)(11), the defendant agrees to complete and subrmt to the United
States Attorney's Office Wrthm 30 days of executron of this agreement an
affidavit reﬂectmg the defen-da_nt's ﬁnancral condition. The defendant
promises that his financial statement and disclosures will be complete,
accurate and trathﬁrl and will include all assefs in' which he has any interest or
 over which the defendant exercises control, Adirectlj or irtdirectly, including
those held by a spouse, dependent, nomiinee or other third party. The
defendant further agrees to execute any documents requested by the Umted
States needed.to obtain from any third part1es any records of assets owned by
the defendant, directly or through a nominee, and, by the execution of this
plea agreement, consents to the release of the defendant's tax returrrs for the
previous ﬁve years. The defendant similaﬂy agrees and authorizes the United
States Attorney's Office to provide to; and obtain from, the_ .'United States -.
Prolaation Office, the frnancial affidavit, any of the defendaat's federal, state,

and local tax returns, bank records and any other financial information

—
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éoncem_ing tﬁe defendant, for the purpose of makihg any recommeﬁdations to”
the Court and for co]lectigg any assessments, fines, restitution, or forfeiture
ordered by the Court. The defendant expreésly authorizes the United States
Attorney's Ofﬁce to obtain current credit reports in order to evaluate the
defendant's ability to satisfy any financial obligation imposed by the Couﬁ.

6, Sentencing Recommendations

I‘tAis undérstood by the parties that the Coutt is neithef a. party to
nor bound by this agreement. The Couﬁ may accept or reject the agreement,
or defer a decision until it has had an opportunify to conéider thé présentenc;-::
report prepared by the United States Prébation Office. The defendant |
understands and,aéknowiedgés that, although the 'parﬁes are permitted to
make recommendations and present arguments to the Court, the sentence will
be determined _solely by the Court, with the assistance of the United S,tatesﬁ

" Probation Office. Defendant further m;der'stands and acknowledges rthat any
| discussions between defendant or defendant's _attoméy and the attorney or
other agents for thé government fegardihg any recomniendations by the
governmeﬁt are not binding on the Court and that, should any
recommendations be rejected, defendant WiIIA not be permittéd t'o-withdraw

defendant's plea pursu'ant to this plea agreement, The government expressly

 seserves the right to support and defend any decision that the Court may make
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with regard to the defendant's sentence, whether or not such decision is
consistent with the government's recommendations contained herein.

7. Defendant's Waiver of Right to Appeal the Sentence

| Ttle defendant agrees that this Court has ] uriediction and
authority to impose any sentence up to the statutory maximum and expressly
waives the r1ght to appeal defendant's sentence on any ground including the-
ground that the Court erred in determining the applicable gmdehnes range
pursuant to the United States Sentencing Guidelines, except (a) the .ground
that the sentence exceeds the defendant's applicable guidelines range as -
determined by the _Court pursuant to the United States Sentencing Guidelines;
(b) the ground that the sentence exceeds the statutory maximum pene,Ity; or () -
“the ground that the sentence violates the Eighth Amendment to tne
Constitution; provided, however, that if the government e.xercises its right to
appeal the sentence imposed, as authorized by 18 U.S.C. § 37_42(bj, thenl the
defendant is released from hisrwaiv,er end may appeat the sentence as
authorized by 18 US.C.§ 3742(a). S
| 8.  Middle Dlstrrct of Florlda Agreement -
1t is further understood that this agreement is 11rruted to the
7 Office of the United States Attorney for the Middle District of Flonda and

cannot bind other federal, state, or local prosecuting authorities, although this

e e,
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office will bring defendant's cooperation, if any, to the attention of 'otner
prosecuting officers or others, if reque‘sted.. | |
9. Flhng of Agreement
This agreement shall be presented to the Court m open court or
in camerd, in whole or in part, upon a showing of good cause, and filed in this
" cause, at tf_ie time of defendant's entry of a plea of guilty pursuant hereto. R
10. Voluntatiness
The defendant acknowledges that defendant is enteting into this
agreement and is pleadmg guilty freely and voluntarily without rehanee upon
any dlseussmns between the attorney for the gov‘ernment and the defendant
and defendant's attorney and without prormse of benefit of any ktnd (other
than the concess1ons contamed herem), and without threats, force,
intimidation, or coercion of any klnd The defendant further acknowledges
" defendant's understandmg of the nature of the offense or offenses to which
defendant is plea,dnjlg guilty and the elements thereof, including the penalnes
provided by law, and defendant’s eoinpiete satisfactiOnwith the representation
and advice received from defendant's undersigned counsel (if any). The
defendant also understands thdt defendant has the right to plead not guilty or .-
to persist in that pled_if it has already been made, end that‘defendent has the

right to be tried by a juty with the assistance of counsel, the right to confront
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and cross-examine the witnesses against defendaﬁt, the right against
compulsory self-incrimination, and the right to tompulsory process for the
attendance of witnessés to tesﬁfy in defendant's defense; but, by pleading
_"guilty, defendant-waives or gives up those rights and there will be no trial.
The defendant further understands that if defendant pleads gﬁilty, the Court
may ask defendaht quéstions about the offense or offenses to whi"ch defendaﬁt
- pleaded, and 1f defendant answers those questions under oath, on the record, |
" and in the presence of counsel (if any), defendant's answers may later be used
against defendant in a prosecution for petjury or fé,lse statelm_ent. The.
defendant also understands that defendant willhbe adjudicated guilty of the
offenses to which defendanf has pleaded and, if an:} of such offenses are
felohies, may theieby be deprived of certain rights, such as the right to vote, to
hold public office, to serve on a jury; or to have possesSidn of firearms. -
11. | Factual Basis ‘
Defendant is pleading guilty because defendant is in fact guilty.
The defendant certifies thét defendant does hereby admit that the facts set
forth in the attached “Factqai Basis," which'is incorporated herein by
refefence, are true, and were this case to go to trial, thé United States would be

able to prove those specific facts and others beyond a reasonable doubt.

——
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12.  Entire Agreement

This plea agreement constitutes the entire agreement between the

governnient and the defendant with respect to the aforementioned guilty plea

and no other promises, agreements, ot representations exist or have been

made to the defendant or defendant’s attorney thh regard to such guilty plea

13.  Certification .

The defendant and defendant's counsel cértify that this plea

agreement has been read in its entirety ‘by (or has been read to) the defendant -

and that defenctant fu]l;r understands its terms.

DATED thlS LI( day of February, 2020.

. _3USTIN RICHARD TESTANI

Defendant

JosRua Lukmar,( Esq.
Attorney for Defendant

[——
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United States Attorney

- Emily C. t( Cha}qg '
- Assistant Uni tates Attorney

dara C 4
Sara C. Sweeney

Assistant United States Attorney
Deputy Chief, Otlando Division .
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

| ORLANDO DIVISION
UNITED STATES OF AMERICA |
. S CASE NO. 6:19-cr21 1-Orl-41BJK.
JUSTIN RICHARD TESTANI

PERSONALIZATION OF ELEMENTS

“With respect to Counts Four and Eight:

First: ~ Was an actual minor, that is, a real person who was
less than 18 years old, depicted? - '

Second: Did you employ, use, persuade, induce, entice, or
coerce the minor to engage in sexually explicit conduct
for the purpose of producing a visual depiction of the .
conduct or for the purpose of transmitting a live visual
depiction of such conduct? '

Third: Was at least one of the following true: (a) you knew or
~ had reasoh to know that the visual depiction would be

transported or transmitted using any means or facility
of interstate or foreign commerce; (b) the visual
depiction was produced or transmitted using materials.
that had been mailed, shipped, or transported in or
affecting interstate or foreign commerce by any means;
including by computer; or (¢) the visual depiction was
actually transported or transmitted using any means o
facility of interstate or foreign commerce? :
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 UNITED STATES DISTRICT COURT
‘MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION'
UNITED STATES OF AMERICA
v, | CASE NO. 6:19-cr-211-O1-41EJK

JUSTIN RICHARD TESTANI

FAC’I‘UALBAéIS
TESTANI’s Victinﬁzaﬁon of Child Victim-1

- On or about December 18, 2017, in the Middle District of Florida, and
elsewhere, the defendant, JUSTIN -_RICHAR'D TESTAN], using a facility and
means of interstate commerce, that is, the Internet, did knowingly persuade, .'
mduce, entice, and coerce, and attempt to persuade, induce, entlce, and
coerce, Child V1ct1m—1 (CV-1), an 1nd1v1dua1 who had not attamed the age of
18 years, to engage in the production of chlld pornography, i in v101at10n of 18 '

- U.S.C. §2251(a).

: 7011 or about December 18, ZOA17, in the Middle Distriet ef Florida, and
elsewhere, the defendant, JUSTIN RICHARD TESTANL, did employ, use,
persuade, inauce, entice, and coerce, and attempt to employ, use, persuade,
induce, entice, and colerc_e,. a minor; that is, Chﬁd Victim-1 ,‘to engage in any
sexﬁaﬂy explicit conduct for the purﬁose of producing a Vieual depiction of

such conduct and for the purpose of transmitting a live visual depiction of

T
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such conduct; knowing and having teason to know that such visual depiction

would be transported and transmitted using any means and facility of

interstate and foreign commerce, and the risual depiction' was produced and

transrmtted using materials that had been mailed, shipped, and transported in

and affectmg interstate and forergn commerce by any means, 1nc1ud1ng by

computer and the vrsual deprctron was actually transported and transmitted
using any means and facility of interstate and foretgn commerce.

On or about December 15 2017, TESTANI contacted CV—l through
Snapchat an online social med1a apphcatlon At the time, CV-1 was 13 years
old and resided in Alabama. TESTANI portrayed himself as a young female
who was approx1mate1y the same age and commented on CV-1’s
photographs saying she was cute and pretty Qver the next several daﬁs,

' TESTANI and CV-1 continued to communicate through Snapchat.

On or about December 18 2017, TESTANI sent CV-1 an image of a
young female dressed only in her underwear to perpetuate the fagade of
himself as a young girl. In return, TESTANI requested _that CV-1 produce

| and send an image of herself in only her underwear. CV—I refused at tirst.
After TESTANI threatened to tell everyone at CV-1’s school that she was gay
and to expose her by sending pictures that CV-1 had previously sent to

'TESTANI, however, CV-1 complied.

—
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| TESTANI later demanded that CV-1 take a completely nude image of
herself “or else.” TESTANI told CV-1 .tha,t TESTAN I knew where CV-1 lived
and that TESTANI Would lqdnap CV-1 and CV-1’s best friend if CV-1 told

| anyone what TESTAN I had done (and was doing). TESTAN I also claimed

that he would rape them at gunpoint, then kill them along w1th CV-1’s family. -
TESTANI also told CV-l that when the last person he had v1ct1m1zed tried to
tell someone in order to get help, TESTAN I had exposed her, found her; and
raped her. |

“Out of fear that TESTAN i'Wouid ca,rrjr out his—threats, CV-1 complied
w1th TESTANT’s requests and sent several nude images of herself: On |
mu}tlple occasions, TESTANI saved nude images that CV-1 sent TESTANI
TESTANI specifically focused on savmg images that included CV-17s face.

At ‘one point, instead of contmumg with the exchange of 1mages,
.TE.STANI demanded that CV-1 sw1tch to Snapchat’s v1deo-chat function.
TESTANI did ﬁot reveal _himself during the;'video~éﬁat. The screen Qﬁ his end
was blank so. CV-1 could not see him; she could on_ly'hear him.

While on video-chat, TESTANI ordered CV-1 to perform a series of
se#ual acts, ﬁnclothed, so he cbuld viéw her doing so in real time. His
demands included orders to touch her genitals, to have the family dog lick

whipped cream off her Végina, and to insert objects into het vagina, including

T
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a hairtbrush. TESTANI also demanded that CV-1 H;Outh the hairbrush until
she gagged. i
| Throughout, TESTAN I threétened to disseminate CV-1’s images and
videos unless sﬁe obeyed his commands. For example:
TESTANLI: I guess I'll post

CV-1: - Noooooo
Hold on

TESTANI: Nooo u won'’t listen

CV-1: Mob plzzz
' Nooo '
Plzzz

TESTANIL Then do what I say bitch
[CV-1 takes a screenshot of exchangel

. TESTANI: Oh screen shot
Oksy
Game over
I guess you want to be exposed
Bye |
I warned you
‘Wanma try and tell
1 guess ima, post everywhere
T was just about to del it too

CV-1 cried throughout her interactions with TESTANI, and TESTANL
commanded her to stop crying because it was going to mess up her makeup.
In addition, whenever CV-1 moved her face from view of the camera,

TESTANI velled at her to put her face back in view of the camera and to stop
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crying. He told her that‘if she kept cr-yihg, hé wéuld hang up, ruin hér life,
and send images that he had taken of her to.her famﬂy and friends. He sent
some of these images back to CV-1, demonstrating his ability to carry out the |
 threat. | | _ A |
At one point, TES_TANI demanded that CV-1 provide him with the
password to her Snapchat accouﬁt, and CV-1 did so. He directed CV-1 to turn
- off her geolocation feature (so he could avoid futﬁre detection), and e%pressed .
anger when he found out that she had not done so.” |
TESTANI aéceésed CV-1’s account, used it to contact several of CV-1's
Snapchat friénds, and attempted to solicit those friends for images of
B themselves (while posing és CV-1). | |
TESTAN Tuseda Samsung Gala.xy S8 cell phone (devu:e D
089505 844001 198371) to comrmt this offense. TEST. ANI was in the Mlddle
District of Florida when he committed this offense.
In the days and weeks after TESTANI victimized CV-1, he searched the
~ internet for her by name and by her. Snapchat account names.

TESTANL's Victimization of Child Victim-2

From a date unknown, but at least from on or about January 30, 2018,
*through on or about Match 16, 2018, in the Middle District of Floida, and

elsewhere, the defendant, JUSTIN RICHARD TESTANTI, usiﬁg a facility and

——
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means of interstate cornmerce, that is, the Internet, did knowingly persuade,
induce, entice and coerce, and atternpt to persuade induce, entice, and _
coerce, Child Victim-2 (CV 2), an rnd1v1dua1 who had not attained the age of
- 18 years, to engage in the production of child pornography, in violation of 18
US.C.§2251), |
Froma date unknown, but at least from on or about January 30 2018
through on or about March 16, 2018' in the Middle District of Florida, and
B elsewhere the defendant, J USTIN RICHARD TESTANI, did employ, use,
| persuade, mduce ent1ce and coerce, and attempt to employ, use, persuade,
induce, entice, and coerce, a minor, that is, Chﬂd Victim-2, to engage in any
sexually explicit conduct for the purpose of producinga visual depiction of
such conduct and for the purpose of transmlttmg a live visual deplctlon of
such conduct knowing and having reason to know that such visual depictron ‘
would be transported and transrmtted using any means and facility of
interstate and foreign cornmerce, and the visual depiction was produced and |
transmitted using rnaterials that had beeu_ mailed, shipped, and transported in .
and affecting interstate and foreign commerce by anp means; including by
computer, and the visual deplctlon was actually transported and transrnitted

using any means and facility of interstate and foreign commerce
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On a date unknown, but no later thah on ot about January 36, 2018,
TESTANI contacted CV-2 through Snapchat. At the time, CV-2 was 11 years
old e.nd resided in New Yofk. ITESTAN I portrayed himself as a female who
was approxunately 14 years.old.

CV-2 told TESTANI that she had never had a sister, and TESTANI
started referrmg to himselfas a 31ster ﬁgure to CV-2 Then, at TESTANI’s
request CV-2senta picture of herself in a bra. After CV-2 sent that picture,
TESTANI started threatenmg her, telling her that if she d1dn t comply with his
demands, he would post her pictures around her social media. TESTANI |
also threatened to commit acts of violence agamSt her and het famﬂy.

On or about January 30, 2018, .TESTANI .communicated with CV-2
through Snapchat and instructed her to send a video of herself in her
underwear He also instructed her to send a video of herself masturbatlﬁg
CV 2 was very scared and she Wanted to protect herself and her famﬂy, so she
did as he said. Below are excerpts of their conversation:

_ CV-2: Why do you Want me to send you a video of it so bad thor
- There just underwear
Just remember I'm only 11

| Please

TESTANI: I wanna see how they fit en you.

CV-2; The ones I have on are to small

TESTANI: Just send

—_
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Better no place hand on rmddle of them hke that

Omg they are cuteee
Lay on side in undies I wanna see how they fit on the back

-too

Iike I said this is between us only
Hard to see lay face down arch but up I csnt see thrn like

that

Pull undies a tad lower same pic | Want to see if your
shaving correctly ‘

And pull undies lower

“To close up pull lower don’t be shy

I told you can trust me

" No one knows unless u tell

v

TESTANL:

; CV-2:

TESTANI:

- CV-2:

TESTANIL

C_V—Z:

- TESTANT:

CV-2: |

Rub the top of it in vid listen do u shave up on down?
And what kind do you use

Trust me i will never tell anyone nothmg

idk [I don’t know]

Just send sis

Can I see your face not off of camera roll?

Yes ina sec if u think I'm fake ima get upset now
Operi legs and rub it faster with sound

I don’t think your fake I was jw [just wondering]
you can soon babe send: -

Why did you me babe lol

Not so close up rub your clit only

‘What's that?

—
——
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TESTANI: The top of pussy

cv2 Ok -

CV-2 eventually blocked TESTANI under his ongmal username, but he
contacted her agaln Weeks later, using a dn‘ferent Snapchat username. |

“TESTANI remmded CV-2 of the images she had produced at hlS behest
before and told CV-2 never to block hnn agam TESTANI ordered CV- 2 to’

- show herself movmg a hairbrush (and at other times, a tthk pen) in and out of

" her vagina as they live-chatted (Wh1ch they d1d multiple tnnes) At one point,
TESTANT told CV-2, “It’s like your technically losing your virginity with
that.”. - | | |

TESTANI also mstructed CV-2 to either livestream, or take and send to
him videos and photos, as’ she masturbated. CV-Z comphed with numerous of

| ~ these demands out of fear for ber own safety and that of he'r.famﬂy.

At one point, TESTAN I instructed CV-2 to go into her brother’s
bedroom a.nd sexually molest him. CV-2 adamantly refused to’ do so, despite
TESTANI’S contmued threats. TESTANI also threa,tened to expose CV-2 and
hisrt her and her famlly if she ever told anyone about hnn She became even
more afraid when he demonstrated knowledge about wheére she hved and

requested to meet het nearby.
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TESTANI used a Samsung Galaﬁy S8 cell phone (device ID
- 089505844001198371) to commit this offense. TESTANI was in the Middle
District of Florida when he committed this offense.

- At one pqint,TESTAN I instructed CV-2 to provide hiﬁ; with a code
that Snapchat had senf to her through text message. She did so, and
TESTANT used ;ché,t codé to taike over CV-2’s Snapchat account. Thereafter,
Cv-2 lost access to her Snapchat account because TESTANI changed the '
password and recovery email address for it. Thereafter, beginﬁing on or about
Mazch 16, 2018, TESTANI controlied énd used CV-2’s Snapchat account to

l contact and victimize other children.

" TESTANI’s Use of CV-2's Snapchat Account to Contact Other Children
dn or about March 3, 2018, TESTANI created and began using the
email address Sarahlynn737@gmail.com. His usérname for that email
address was “Sarah Tracie.” Asnoted é,bove, TESTANI took over CV-2's
Snapchat account oﬁ or about March 16, 2018. Approximately one week - |
latef, he used Sarahlmrl’?B?@ gmail.com to create an Instagram aécount in the
- name of “chole.” | |
To create the impression that he (as “chole”) was a young gitl, .
TESTAN 1 uploaded to his Instagram profile several photos of a young girl 1n

various poses (including selfies in only her bra and underwear, or in a bikini).

1
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TESTANI then established coﬁtact with more than 330 other Inétagram users,
many of whom wére young girls. TESTANI exchanged'messages with scores
of these young girls. |

TESTANI frequentljr initiated conversatibns with the young girls
through Insté.gram, sending _introduct(.)ry messages such as, “Hi” or “Random
add is that ok?” When girls replied to TESTANI, he would often start

‘ .ﬂatterin_g 'them,itelling them how pretty they were.

In many Instagraﬁ communications, TESTANI (still as “chole”)-
claimed that he was _é model for Vi’ctoria’é Secret PINK (a :Iinger'ie and apparél
line that targets female youth). He offered to help the girls get their start in -‘
modeling, claiming that the Wofk paid well. Often when girlé expressed
interest, TESTANI requéSted a Body shot (full-léﬁgth phétograph) of the girl
.Wearing only a bra and ﬁnderwear,Aexplaining that Victoria's Sécret modeling
involved posing in lingerie. | |

To learn facts that would hel_f) him make his persona (as a young gitl
who models for Vict_oria-’s Secret PINK) morte realistic, T-ESTANI searched
the internet for: | |

. 'f‘behi'nd s;:enes VS pihk”;
o “VSpink photoshbot document paper”;

e “agency’s for VS p'in "

—
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e “whatis -Victo;i'a secret_pihk modeling agency”;
o “fake eﬁp}oyment 1v‘eri'ﬁcation for pink”
. “fa_ke VS piﬁk gift card”,
e “Victoria’s S_ecret proof of employrﬁent”; and
e “Victoria’s Secret recruiter badge.” |
TESTANI also searched the internet for “kids mo‘;‘;eling underwear,”
“girls being violated at model agency,” “model agency gone wrong,” and
© “model agency gone Wroﬁg porn.”
In ﬁumero'ui; chats, TESTANI (as “chole”) tried to convince the girls to
+ switch to Snapchat to continue their conversation. In doing so, TESTANI
referred the giﬂs to CV-2’s Sﬁapchat account (which he had >ta1cen‘ o_verh
apprommately one week earlier). | |
In the meantime, TESTANI actlvely used CV-2’s Snapchat account to
communicate with many young girls. There, too, he claimed to be a Victoria’s
Secret PINK model a,nd ﬁrged the other girls to send him pictures of
‘themselves, often .advising them that they could make a lot of money in the
modeling industfy. TESTANI used CV-2’s Snapchat' account to communicate
with young girls (while posing as a young girl himself) for rhonths, until at

" least August 2018,

o
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TESTANI’s Victimization of Child Victim-3 .

On or about August 28, 2018, in the Middle District of Florida, and -
elsewhere, the defendant, JUSTIN RICHARD TESTANI, 'usi.ng a facility and
means of interstate conlmerce, that is , the Internet; did knowingly persuade,
induce; enttce, and c_oerce, and attempt to persuade, induce, entice, and |
coerce‘, Child Victim;s (CV-3), an individual who had not attained the age of
18 years, to engage in the production of child pornography, in viclation of 18
U.S.C. § 2251(a), | |

 Onorabout August 28, 2018, in the Middle District of Florida, and
clsewhere, the defendant, JUSTIN RICHARD TESTANI,d_id employ, use,

* persuade, induce, entice, and coerce, and attempt to empioy, use, persuade,
induce, entice, and coerce, a minor, that is, Child Victim~3, to engage inény
sexually explicit conduct for the purpose of producing a visual depiction of
such conduct and for the purpose of transmitting a live visual depiction of

‘.such‘ conduct, knowing and ha.ving reason to know that such visual depiction
would be tratnsportcd and transmitted using any means and facility of
interstate and foreign commerce, and the visual depiction was produced and
transmitted using matenals that had been maﬂed shlpped and transported in

and affecting interstate and foreign commerce by any means, includlng by

—

—
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| computer, and the visual depiction was actually transported and transmitted
using any means aﬁd facility of interstate and foreig'd commerce, -
On or dbout August 28, 2018, TESTANI contacted CV-S through
Instagram.’ At the time, CV-3 had just turned 12 years old and hved in
M1ch1gan TESTANI posed as a female and asked 1f CV-3 Wanted to make
money through modelmg When CV-3 expressed interest, TESTANI
convinced CV-3 to send plctures of herself in a sports bra and leggings.
TESTANI then pérsuaded CV:3.to send pictures that included her face, and
convinced her to continue their conversaﬂon on Snapchat TESTANI used
| CV-2's account fo communicate w1th CV-3 on Snapchat, |
During their conversatlon on Snapchat, TESTAN I asked CV- 3 to take
| and send him nude images of herself After CV-3 refused, TESTANI told CV-
3 he would post her pictures on the internet, track her down, _and kill her and
her family. CV—S th.eri complied and sent several images showing herself
pOSing in proirocdtive positi,c;ns with her breast or genitals exposed.
TESTANI then said CV-3 had‘ to talk to “her”‘ (i.e. TESTANT’s) friend
on srideocha,t in order to “complete” the modeling “deal.” Again, TESTANI
threa,"cened to post CV-3’s photos and harm her if she did not comply. At that

point, TESTANT (posing as someone else) contacted CV-3 with a different

—
—
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Snapchat username. TESTANI’s screen was black, so CV-3 could not see
whb was on the other end.
' ‘TE.‘,STANI commanded CV-3 to take numefou.s videos of her whole |
-bo'dy ﬁaked. CV-3 complied beéause of the threats she had previously
received. Bventually, CV-3 hung up on TESTANI. The last thing TESTANI
said to her was, “I'm gomg to post everything on soc1a1 media, Have fun
TESTANI used a Samsung Galaxy S9+ (IMEI 355418090519690) to
commit this offense. TESTANI was in the Mlddle District of Florlda When he

committed this offense. .

TESTANI's Victimization of Child Victim-4 -
| " Onorabout J aﬁuary 22, 2019, in the Middle District of Florida, and
elsewhere, the defendant, JU STIN RICHARD 'TESTANI, using a facility and
means of interstate commerce, that is, the Internet, did knowingly persuade,
induce, entice, and coérce, and attempt to persuade, induce, -enticé, ahd
coerce Chﬁd Victim-4, an individual who had not attained the age of 18
- years, to engage in the productwn of child pornography, in violation of 18
US.C. § 2251(a). | |
On or about-J anuary 22, 2019, in tﬁe Middie District of Florida,. and
elsewhere, the defendant, JUSTIN RICHARD TESTANT, did emply, use,

persuade, induce, entice, and coetce, and attempt to employ, use, persuade,

L
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induce, entice, é,nd coerce, a minor, that is, Child Victim-4 (CV-4), to engage
in any sexually explicit conduct for the purpose of producing a visuail
depiction of such conduct and for the purpose of transmitting a live visual
depiction of such conduét, knowing and having reason to know that such
visual depiction would be trénspbrted and tfarisfnitted using ‘aﬁy means and
facility of interstate and foreign commerce, and_thc visuél depiction was
produced and transmitted usiné matérials that had been mailed, shipped, and
. transported in and af‘feéting interstate and foreigh commerce by any means,
' inéluding by' computer, and the visuai-c_}ep&tion was actually trénsported and
transmitted ﬁsiﬁg aﬁy means and f'acilitgr of interstate and foreign commerce.
, In or about January 2019, one of CV-4’s Snapchat frieﬁds, Olivia, asked
CV-4 to “friend” someone named “Sarah” through Snapchat. Oliﬁa told CV-
4 that “Sarah” was a young model for Victoria’s Secret. “Sara » was actually
_ TESTANL CV-4 was 11 years old and lived in California.

TEST 'ANI (as “Sarah™) cOmmuﬁicated with CV-4 through Snapchat,
and talked 'With CV-4 about becqming a model for Victoria’s Seci*et PINK.
TESTANI told CV-4 that he (“.Sarah”) was 14 years old, and CV-4 told him
that she was 11 years old. TESTANI asked CV-4 to send clotﬂed images of

herself, CV-4 complied.

-
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As the conversation continued, TESTANI reqneated that CV-4 send ‘
“more risqué pictures of heraelf. CV-4 again compiied. TESTANI ordered
CV-4 to send pictures of harself naked, and told hor, “You have to send me
more, if not, I'm gonna post it everywhere.” CV-4 did as he said because she
was scared. | | |
| TESTANI started telling CV-4to produoe and send to him-vidéo's and ‘.
images of herself mas.turbating( CV-4 told TESTANT that she would not .

. prodnce any nude images or images of herself engaging m sexual acts.

- TESTANI fesoonded by threatenmg CV-4, and telling CV4 that he \aouId
send out the picturés he had of CV-4 to a_ll the 'ﬁ*ien'ds that CV-4 nad
previously provided to hnn (as “Sarah”) |

CV-4 then comphed with TESTANT's demands and produced and sent
him numerous images of herself in the nude and performing sexual acts such
as masturbation TESTANI also instructed CV-4to puta hairbrush in her
mouth and in her vagina, and threatened to dlssermnate CV-4’s photos if she
d1d not comply. CV-4 comphed because she was nervous and scared. Atone
point, CV-4 asked TESTANI when this was going to end, and TESTANI told

her not to ask that, or he would post CV-4’s pictures.

—
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TESTANI used a Samsung Galaxy S9+ (IMET: 355418090519690) to

commit this offense. TESTANI was in the Middle District of Florida when he

committed this offense.

.
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