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No. 21-5119 September Term, 2021

FILED ON: AUGUST 5, 2022

JOSEPH MICHAEL LADEAIROUS,
APPELLANT

V.

MERRICK B. GARLAND, U.S. ATTORNEY GENERAL AND MICHAEL E. HOROWITZ, U.S. INSPECTOR
GENERAL,

APPELLEES

Appeal from the United States District Court
for the District of Columbia
(No. 1:15-cv-00954)

‘Before: ROGERS, KATSAS and WALKER, Circuit Judges

JUDGMENT

*This cause came on to be heard on the record on appeal from the United States District
Courtfor the District of Columbia and was argued by counsel. On consideration thereof, it is

ORDERED and ADJUDGED that Ladeairous’s appeal be dismissed as untimely, in
accordance with the opinion of the court filed herein this date.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Daniel J. Reidy
Deputy Clerk

Date: August 5, 2022

Opinion for the court filed by Circuit Judge Walker.
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' JOSEPH MICHAEL LADEAIROUS,
APPELLANT
V.

MERRICK B. GARLAND, U.S. ATTORNEY GENERAL AND
MICHAEL E. HOROWITZ, U.S. INSPECTOR GENERAL,
APPELLEES

Appeal from the United States District Court
for the District of Columbia
(No. 1:15-cv-00954)

Odunayo Durojaye, Student Counsel, argued the cause as
amicus curiae in support of appellant. With her on the briefs
were Erica Hashimoto, appointed by the court, and Richard
Rosen, Student Counsel.

Joseph Michael Ladeairous, pro se, filed the briefs for
appellant.

Douglas C. Dreier, Assistant U.S. Attorney, argued the
cause for appellees. With him on the brief were R. Craig
Lawrence and Jane M. Lyons, Assistant U.S. Attorneys.
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Brenda A. Gonzalez Horowitz, Assistant U.S. Attorney,
entered an appearance. ‘

Before: ROGERS, KATSAS and WALKER, Circuit Judges.
Opinion for the Court filed by Circuit Judge Walker.

WALKER, Circuit Judge: Joseph Michael Ladeairous filed
a late notice of appeal. He also failed to move to extend the
time to file it or to reopen that time. We therefore dismiss his
appeal. '

I

Ladeairous believes that officials in the Department of
Justice (and elsewhere) have persecuted him for supporting
“the Irish republican cause.” Ladeairous v. Sessions, 884 F.3d
1172, 1173 (D.C. Cir. 2018). So he sued the United States
Attorney General and the Department of Justice Inspector
General. On February 24, 2021, the district court dismissed his
suit.

At least seventy-five days later, Ladeairous filed a notice

~ of appeal in the district court that read: “Notice is hereby given

that Joseph Michael Ladeairous, plaintiff in the above said

matter, will appeal to the U.S. Court of Appeals for the District

of Columbia for the judgment of this Court filed February 24,
2021.” JA 41.!

! Ladeairous is currently in prison, so his notice of appeal was
deemed “filed” when he gave it to the prison authorities to be mailed.
See Houston v. Lack, 487 U.S. 266, 276 (1988). The record does not
show when prison authorities received Ladeairous’s notice, so we do
not know that exact date. But his notice was notarized on May 10,
2021 — seventy-five days after the district court’s judgment — so
that is the earliest day he could have given it to the prison officials.
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This Court noted that Ladeairous had filed his notice of
appeal after the sixty-day deadline imposed by Congress in 28
U.S.C. § 2107(b). We therefore ordered him to show cause as
to why his appeal should not be dismissed as untimely. In
response, Ladeairous wrote that he had not received the district
court’s order until May 4, sixty-nine days after the judgment,
because of delays in the mail system at the prison where he is
currently held.

II

We must decide whether Ladeairous’s response to this
Court’s show-cause order can be combined with his notice of
appeal in the district court to serve as a substitute for a motion
to extend or reopen the time to file a notice of appeal. It
cannot.?

Losing parties in suits that involve the United States or its
officers have sixty days from the district court’s entry of
judgment to file an appeal. 28 U.S.C. § 2107(b). That time
limit is jurisdictional. See Bowles v. Russell, 551 U.S. 205,214
(2007). So when parties do not meet it, we have no power to
hear their appeals, no matter how compelling their reasons. Id.;
see also id. at 212 n.4 (noting that the Supreme Court rejected
a petition for certiorari in a death penalty case that had been
filed one day late, so that the petitioner was executed “without
any Member of this Court having even seen his petition”).

? Because this issue was unresolved in this circuit at the time of
Ladeairous’s response, we appointed Erica Hashimoto and the
Georgetown Appellate Litigation Program as amicus counsel to
address that question. They have ably performed that task, and we
thank them for their assistance.
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Instead, the only source of relief for parties that miss the
appeal deadline is the pair of paths that Congress provided in
28 U.S.C. § 2107, which are now set out in Federal Rules of
Appellate Procedure 4(a)(5) and 4(a)(6). Rule 4(a)(5) allows
the district court to extend the time to file a notice of appeal if
a “party shows excusable neglect or good cause.” Rule 4(a)(6)
allows the district court to reopen the time to file if it finds that
the party did not receive notice of the judgment within 21 days
and no party will be prejudiced. Like the sixty-day time limit
itself, those statutorily prescribed components of Rules 4(a)(5)
and 4(a)(6) are jurisdictional. See Bowles, 551 U.S. at 213;
Hamer v. Neighborhood Housing Services of Chicago, 138 S.
Ct. 13, 20 (2017) (limiting Bowles to the statutorlly prescribed
components of those rules).

In Kidd v. District of Columbia, this Court held that Rules
4(a)(5) and 4(a)(6) require “a motion asking the district court”
for relief. 206 F.3d 35, 38 (D.C. Cir. 2000). The amicus
supporting Ladeairous argues that we should proceed in three
steps to determine that Ladeairous satisfied that requirement:
(1) Treat his response to our show-cause order as part of the
notice of appeal that he filed in the district court; (2) decide that
the combination of those two documents is functionally a Rule
4(a)(5) or 4(a)(6) motion; and (3) order the district court to
grant that “motion.”

That argument fails at step one.

According to the amicus, step one requires us to extend the
contemporaneous-filing rule from its traditional context to this
“analogous context.” Amicus Br. at 26 (citing Sinclair
Broadcast Group, Inc. v. FCC, 284 F.3d 148, 158 (D.C. Cir.
2002)); id. at 28 (“Sinclair is important here.”). That rule
applies to Federal Rule of Appellate Procedure 15, which
requires petitions for direct review of agency action to “specify
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the order or part thereof to be reviewed.” Fed. R. App. P.
15(a)(2)(C). Under the contemporaneous-filing rule, “the court
considers not only the contents of the petition for review but
also any documents affixed thereto or filed contemporaneously
therewith” when deciding whether a petitioner has satisfied
Rule 15. Small Business in Telecommunications v. FCC, 251
F.3d 1015, 1021 (D.C. Cir. 2001). If we can fairly infer from
those documents and the petition an intent to seek review of a
particular agency order, and the respondent is not misled by the
mistake, we deem Rule 15’s requirements satisfied. Id. at
1019. ‘

The difference between that context and this case’s context
is stark. In the Rule 15 context, a single court with the power
to exercise jurisdiction receives all the necessary information.
The contemporaneous-filing rule merely ensures that a party
does not face harsh consequences for a slight imperfection of
form. But here, the issue is not a problem of form. Ladeairous
did not indicate in any form that he wants the district court to
extend or reopen the time to file a notice of appeal. And only
the district court — not this Court — has the power to provide
that relief and thereby make Ladeairous’s appeal timely.3

We therefore cannot extend the contemporaneous-filing
rule to cover Ladeairous’s separate filings in two different
courts. And absent that extension, Ladeairous cannot forge a

3 Because Ladeairous’s notice of appeal did not explain that he
received the district court’s judgment after the appeal deadline, this
case does not raise the question whether a notice of appeal with that
explanation can be construed as a motion for relief under Rule
4(a)(6). Compare Sanders v. United States, 113 F.3d 184, 187 (11th
Cir. 1997) (holding that it can); United States v. Withers, 638 F.3d
1055, 1061 (9th Cir. 2011) (same) with Poole v. Family Court of New
Castle County, 368 F.3d 263, 269 (3d Cir. 2004) (holding that it
can’t).
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| Rule 4(a)(5) or 4(a)(6) motion from the combination of his
notice of appeal (in the district court) and his response to the
show-cause order (in this Court).

Instead, Ladeairous’s response to this Court’s show-cause
order was nothing more than a request to this Court for an
equitable exemption from the jurisdictional deadline. We have
no power to grant that equitable relief. See Bowles, 551 U.S.
at 214. Nor can we accept the amicus’s invitation to “forward”
Ladeairous’s response to our show-cause order “to the district
court for consideration” — courts are not post offices. Amicus

- Br.at31.

Finally, we briefly address an argument raised by
Ladeairous (and not by the amicus). He says that the sixty-day
clock should have started when he received the district court’s
judgment. But 28 U.S.C. § 2107(a) specifies that the time for
review runs from “the entry of” a “judgment, order or decree.”
And Federal Rule of Civil Procedure 77(d)(2) says that “[1]ack
of notice of the entry does not affect the time for appeal.”

* * *

Ladeairous’s appeal is untimely. We therefore dismiss it.

So ordered.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
JOSEPH MICHAEL LADEAIROUS, )
, | 0
Plaintiff, )
V. ) Civil Action No. 15-cv-00954 (ABJ)
: ) '

JEFFREY A. ROSEN, et al.,’ )
' )
Defendants. )
)

ORDER

For the reasons stated in the accompanying Memorandum Opinion, it is hereby

ORDERED that the United States Attorney General and the United States Inspector
General’s, Motion to Dismiss, ECF No. 19, is GRANTED, and it is

FURTHER ORDERED that the Complaint, ECF No. 1, and this action .are

DISMISSED.?

SO ORDERED.
Aoy B heh——
: AMY BERMAN JACKSON
Date: February 24, 2021 United States District Judge

! Mr. Rosen is automatically substituted as defendant for his predecessor, pursuant to Fed.
R. Civ. P.25(d). ' o :

2 Plaintiff is advised that a dismissal for failure to state a claim and frivolity qualifies as a
strike under 28 U.S.C. § 1915(g), which limits a prisoner’s ability to proceed in forma pauperis in
federal court when certain conditions are satisfied. See Lomax v. Ortiz-Marquez, 140 S. Ct. 1721,
1723 (2020). :
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

: )
JOSEPH MICHAEL LADEAIROUS, )
- )
Plaintiff, )
) ,
V. ) Civil Action No. 15-cv-00954 (ABJ)
)
JEFFREY A.ROSEN, et al.,’! )
' : )
Defendants. )
)
MEMORANDUM OPINION

Defendants, the “Attorney General of the United States and the United States lnspectdr
General, have filed a motion pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6) to dismiss plaintiff
Joseph M. Ladeairous’s laWsuit against them. Plaintiff alleges that defendants misused the Foreign
Intelligence Surveillance Act ‘(“FISA”)., 50 U.S.C. §§ 1810 er seq., and violated his First
Amendment rights. For the reasons explained in more detail below, the Court will grant the motion
and dismiss the case. | |

BACKGROUND

I Procedural History

Plaintiff filed this matter on June 22, 2015. On October 22, 20135, another court in this
District, while screening this matter, see 28 U.S.C. § 1915A, entered a memorandum opinion,
ECF No. 5, and order, ECF No. 6, dismissing the complaint without prejudice and denying

plaintiff’s application for leave to proceed in forma pauperis (“IFP”), finding that plaintiff had

! . Mr. Rosen is automatically substituted as defendant for his predecessor, pursuant to Fed.
~ R. Civ. P. 25(d).
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accumulated three-strikes under the strictures of 28 U.S.C. § 1915(g).” On NO\iember 4, 2015,
blaintiffﬁled anotice of appeal, ECF No. 7, seeking review vby thie United States Court of'Appeals
" for the'bistrict of Columbia Circuit. |

On March 16, 2018; the District of 'Columbia Circuit, reversed and vacated the District
Court’s denial of IFP status, and remanded the 'matter. Ladeairous v. Ses;ions, 884 F.3d 1172,
1176 (D.C. Cir. filed Mar. 16, 2018). The District of Columbia Circuit found that plaintiff has
only amassed two strikes, not three. See id. at:1174=76.

. ‘Once remanded, plamtiff’s 1FP apphcation was granted and the case was randomly
assigned to this Court. See Jan. 28,2020 Ord ECF No. 14. Defendants filed the pending motion
to dismiss, ECF No. 19, with accompanying memorandum (“MTD Mem.”), plaintiff then filed an
opposition (“Opp.™), ECF No. 22, to which defendants fileda reply,f" ECF No. 25.. This matter is

~ now fully briefed-for consideration.
II _ Fact_stres.ented" et

‘ :According to the complaint, plaintiffwas_ i\njthe, custody of the :T?Iew. York State Department
of Corrections (“NYD_OC”.) from 1997, until;hisirei_ease on July 22’_2005‘ Cornpl. 9910, 11. On
September 7,2009, he was taken into custod-y‘ in‘_\{irginia, id §12, and the foiloi»ving year, ‘he was
tried byjury and convicted in the Virginia Circuit Court (Norfolk County) on two counts ofrobbery
“and two counts of use of a ﬁrearm used 1n commnssxon of a felony See Commonwealth V.
Ladeazrous Nos. CR09003349 OO CR10000565 OO CR10000565 01, and CR10000565 02 (Va.
Cir. Ct. Aug. 6,2010). Plaintiff asserts that, on October 22, 2010, he received a 44-year sentence,

which he is currently serving. Compl. §12.

2 Plaintiff also submitted a surreply, (“Surreply”), ECF No. 27, on October 7, 2020. Even.
though neither the D.C. Local Rules nor the Federal Rules of Civil' Procédure provide the right to
file a surreply, and plaintiff did not seek leave to file the Court accepted and has consrdered the
filing. See Oct. 8,2020 Min. Ord. * "
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Plaintiff’s claims are all centered on ,his» self—proqlaimed_ status as an “active 'lri§h
republican political supporter in the U.S. from 2000 to present[.]” /d. § 7.. Plaintiff indicates that
he has openly demonstrated his support for the Irish repu.blic_an cause for approximately two
decades. For example, he has purchased Irish republican books and materials, aqd subscribed,
donated, and:contributed to, Irish ?epublican-afﬁliated- media.outlets,- including-the “Irish People
newspaper” and the “An Phoblatch newspaper.of Ireland[.]” /d: In exchange, he h'as-cc')ntinuedlto.
receive correspondence by email from some of those outlets regarding the political climate in
Northern Ireland. He also submitted “articles of-abuses of Trish Catholics in-Northern Ireland™ to
national newspapers in the United States. Jd. Plaintiff’s primaty focus is what he describes as
the govern'ment’;s “continued de-politicalizing’6f the Irish 'republiéah political agenda in the
U.$ and the effects such has on Irish rébuﬁliéh“'ﬁ;'ﬁ"b”l’it'i'caI supporters inthe US> Id

Also, plaintiff states that he has corresponded with “the office of the pél‘i'iical party
Sinn Fein and the Republican Prisoners Action Groub in Dublin[,] Ireland” and proposed
“{deas o Irish Nofthérn Aid Cdmmittee[,’]” cfth‘éfWiSe known as “Noraid.” 7/d He has 'réquested
that these organiz'éltions assist hin; in halifh:g alléééd “abuses and injustices [ihat] plaintif;f has
suffefed by the U.S. government . be‘c‘:aljs'e'éf :[his:]'suppbrt ‘ar{d interaction of their Irish
republican political ofganizétiori; in the USand Iréland.” Id. I similar efforts, plaintiff has
attemptéd to correspond \;\)ith éevefal United ‘S"t‘!ate.s e'hﬁbass:fe;s,:i;lfé)rrﬁ'ing thvlem of his personal
tribulation.é,:é‘rid éenerally “cailing on tflleml.to axd m the rreve'r.s'ing éf thé anti-Irish rep‘ublican
politicél sentiment their nation had pia-ce-d'in:the'U.”S. govefnment.;’ Id.

According to plaintiff, these Irish fepublicém néwspapérs and Noraid, have “been
forced by the U.S. government to register as agents of a foreign power pursuant to Foreign

Act (F.A.R.AL)” due to their.afﬁ]iatilo'n wifh the Irish Republican Army

i

Agénts Regi'str..a'tion
(“IRA™). ]d..ﬂf 8. Plaintiff also contends that Sinn Feivn','"as,\'yelf as “[t]he Provisional Irish

3
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Repgbncan Army (P‘.I.R.AL), the Continuity Irish Republican Army (C.I.R:A")[,] and the Real
| Irish ;Republvican Army (RIR.A)L] are all controveréially d'esignéied By the U.S. State
| DepAértment pursuant to 8 U.S.C. 1189 d.esignéltions of a féreigﬁ ter'rc‘)r’ist‘org‘anizati‘on (F.T.0.).”
i
The gravamen of the cbmplaint though, is tha'f because of his relationship \;vith;som'e
these .organizations, plaintiff believes that he has long' been the subject of"gdve‘rnment;
orchestrated survéillanc'e an.dperts'.ecutidn.— Seé id. ﬁ 9, 10. S}S'éciﬂcally', plaintiff posits that
he 'é'nd'a:ll other operivtﬁe( lrlsh re;‘)u'blli‘c.an cause éup‘p&fters in the Unité'd States, “fall uzndef |
F.I.S.A. jurisdiction for providing material sujiport to a F.T.0. pursuant to 18 U.S.C. 2339(B)
... [and] 50 U.S.C.'1806(K)[.]" Id. 19. As a result, plaintiff surmises that he has been subject

to CO'ntibnuing FISA “ihVéstigatioﬁ'svand survéillances” ¢oordinated by “federél[,] state[;] and

local authorities formally and in[]formally without check due to the removal of the U.S.
department of Justice Office of.intelligen‘ce" pohcy and review'(O.1.P.R.).” Id.

o Plaintiff hypothesizes that thl;S wide-scale gove'rﬁment'inves'tivgatior{"has revealed itself '
in multiple ways throughott the years. See id. 1[1[1()}16. He alleges that, while he was
d‘e>si'gnated to NYDOC, he endured various form's of mistreatment, including: unfaif placement in
.solitary cénﬁn'ement, forced starvation, and cétégori;zati':on as'a “terrorist sympathizer.” Id §10.
He believes that these actions were devised 'e'nét‘irély as 4 formn of retaliation for his status as an
Irish 'republiéan ally, in a coordinated éffort -between New York aiithorities and the federal
governmenf. See id.

He then alleges-that “[o]nce released from [NYDOC] . . . plaintiff would be the target of
aggressive surveillancés fromi 2005-2008],] at whicﬁ time' plaintiff would experienice a barrage of>
injustices as a pretext for plaintiff[’]s Irish republican support.” Id. q 1. .P.I-aintifflists examples
of these alleged injustices, including incidents of police brutality and additional “bogus™ arrests
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ap.dAcrimina;l'cha‘rge;s, which in turn resulted in more mi_str;:atme_nt whilc: he was again in t‘he
custody of NY DO_C,vand _s_ubjegteﬁ h1m to more solitary conﬂnlgment,lfalSe accusa}tions, and prisqn
disciplinary charée_; ‘Ye_t,.he also contends that h_e was in?ited by the New quk State Inspector
General to participate in an inveé-tigatiori to apprehend a corrupt agent involved in plaintiff’s
ongoing FISA sg’rv_e&i'lla'nc_e.l See' id. _Dur'in_g this ti»lme, he claims that the State o.‘f New York
improperly"diggnqs“e:d him as mentall'_y ill_dAu_r‘ir)'g ’gigiysv time an.d:force.gi him to takgpsy;hotroﬁic
medipa?io_n.:.xhis turn qf events gllegé;dl‘y bad V:A‘d'ras_tvic;.feffect'_s on plginti{ff‘[’]s marriage and
: fﬁmilyf ‘r_el_lati‘pn:.ship.sy[,']?”gvegtue}lly caus_in}‘g hlm to ?"ﬂefe‘ frpm; 4N§gw_~ quk State to escape jthe
abuses from law enforgemgn‘t authorvitti:es}ig“z_‘J:g_l;}{ 2'_(_)09'[_‘]"’; ]d

~ Shortly : thereaftgr,: on September712009, plainltiff was. :takgn_ into _custody by
%ythorities ip.Virginia. ]d.,_ﬂ 12, };—Ie. wasch?rgedwnh r9ll?bery and assgult, but he contgnds
that those charges were merglﬂxi a r‘u_sév_so_‘ that ,?UF.hQriti.?§ équld jnterrdgate hlm regarding his
potential affiliation with _thq IRA. f‘S‘ee za’ E_i.e;i{s_tjgt__‘cxsr__t,hfatr ip_ Virginia, he “¢xpérien_c{c[d] 'abrgts,e's
: that mirr_o_red those of N(ew'Yerg Statg a}nd,_(_l_i,‘_[_}'/_),_of Yonkers[,]” and h:e be,lieves that law
epforcemént in New York and Virginia cﬁonspiyed togeth:er against him. .See id P‘laintiff
alleges. that he again faced continued interrogations and,isolation while, in{c,arcevr_at'ed in
Virginia —ar;d awaiting trial. He c,haractcrizgg hlS trial as “v(i_efenseless,”, and qlgims_that it
resulted .in a guiliy, verdict only because the state court purportedly, colluded with the
government and intentionally “den[ied] evidence and introduce[ed] frivblogs e:y_‘ide_nce ... not
backed [by] modern science.” See id.

Plaintiff was designated to the Virginia Department of Corrections (“VDOC”) to serve
his, sentence, and he states that he was immediately “told to sign a statement denouncing any
Irish republican political support by a[n] _organizatioh investigator on April 1[,] 2011, which
plaintiff refused.to sign.”" Id 4 13. He further: states that-he continues to suffer in isolation

5.
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and thatprison officials still target him by tampering with his'mail, forging his signature, and
unfai‘rly restricting his access to outside contacts, He attributés all of this alle‘ged mistre'a’tmernt
to the government’s belief that he has “terror fies.” See zd

Plaintiff also reconntsprlor litigation that m this district and appeals to the D.C.
Circuit,. Which ‘outco'r‘nes ;he considers' unfavorable. See id. 9 14. He éqdé’té’s this “blatant
improper adj‘udication 'by:feder;al:courts.[,:]r”‘ to\ b'e' founded in an ove'rarching go\}ernmental
scheme to intentilo‘nally 'preclude his “at‘tempts bto' obtain evidence to' confront | said
injdstices . of “unconstltutlonal treatment by all federal state[] and local prmcxpahtles
[with Wl’llCh] plamtlff has had any contact[ ]” See id q9 14— 15 l7 8. |

Plamtlff has also attempted to seek admlmstratwe relref with the DOJ Ofﬁce of the
lnspector General (OlG) and the Ofﬁce of the Attorney General (OAG) from 2010 through ]
2015 he ﬁled multlple complamts w1th both agenctes based on a narratnve of
dnconstltutlonal treatment by all federal state[] and local prmc1paht1es | conncidlng with
the commencement and’ duratlon of plamtlff[ ]s mteractlon and support w1th Irish republican
pohtlcal orgamzatx’ons[ I | Id 99 16—.17. He also alleges that the OAG has actlvely
participated in orchestrating this illegal FISA survelllance and the resultmg d1ssem1nat10n of
his mformatlon See ld ﬁ[’)O -

| Plamtlff complams that both OAG and OIG have mformed him that they lack

Junsdlctlon to respond to hlS requests for rellef3 Id 9 18, 21. He also contends that the OIG

has failed to properlynottfy him “via public internet, radlo, televrslon or newspaper advertisement

3 Defendants acknowledge that plaintiff has contacted them several times, and that he has

been repeatedly notified that he had not provided ¢ ‘information sufficient to allege issues raised
within their respectlveJurlsdlctlons * MTD Mem: at 3; MTD Mem. Exs. 1-2, ECF No 19-1.

6
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. on the responsibilities, functions or how to contact [OIG] . . . or any [other_vgovernment]
ofﬁcial’i’ rega_rdingl the"appropriatemethod_by which to file a FISA complaint. Compl. 1919, 22.
According to the complaint, defendants are intentionally obstructing “the justice Of.
expo.sure of such‘a.b_uses bec‘ause‘of defendants[’] t:ear of civil liability and fear ofthe political
ramifications of exposing such horrific abuses_to Irish rep.ubllican political supporters in the U.S.
hy the US government, would have on the T_\torthern Ireland peace _process.” Id. 20—1 , 24—
6. Plaintiff.also contends that by igrtoriné his administrati\;e contplaints, defendants ha've
concomrtantly tuolated hrs First Amendment rlght-to r)etltton t'he government for redress of

grrevances see id 21 -2, and vrolated the Umtmg and Strengthenmg Amenca by Plovrdlng

Appropriate Tools Requrred to ]ntercept and Obstruct Terronsm Act (the “Patnot Act”) Pub. L.

i e

No 107—56§ 1001 115 Stat 272, 392 (200]) see ld.ﬂﬁlS 18— 19 21—2 26——7

Moreover plamtrffalleges that defendants are dehberately inhibiting his Ftrst Amendment
rlght to “freedom of politlcal assocnatlon .soeech“ ehpressnon and belrefs ” see id. 1]1] 20~ 2 the
government has p]otted to hmder h|s abrllty to sup‘port Irish republlcanlsm by way of FISA and

the Terrorlst Surverllance Program whlch was, accordmg to plaintiff, * exposed by National

Securrty Agency contractor Edward Snowden ” zd ﬁ[ 20

Based on all of these cncumstances( plamtlff demands both rnjunctnve and deelaratory
relief. See id. 9 23~7. He seemmglv predlcates hlS complamt on FISA, id 1] 1, the Declaratory
Judgment Act, id., the Patriot Act, zd W 5 18 19 21—2 26 7, and the Flrst Amendment id. 19
16-18, 20—2. He seeks: (1) an order dtrectmg the OAG to forma]ly notify all individuals under
FISA sur‘veillance that they are being monitored, m order to ensdre that FISA ‘;investigation[s],
surveillances, and [the] coordination of federal, state[,] and local law enforcement w[ere] lawful[,]
and all procedures [were] conducted properly [pl]ursuant to [] 50 _U.S‘.C.v 1806(e)_v .. .to be

conducted ex parte and in caméra pursuant.to F.LS.A.'50'U.S.C. [] 1806 (DL.]” id. § 23; (2) an

. .
. t . i-
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a motion for sum'maryjudgmenf” when documents extraneous to the pleadings are conéide;ed by
a court. Haase, 835 F.2d at 905. - '

I1. Failure to State a Claim

“To survive a [Rule 12(b)(6)]~ motion to dismiss, a complaint must contain sufficient factual |
matter, accepted as true, to ‘state a claim to'relief that is plausible on its face.” ” AShcfoft v. Iqbizl,
556 U.S. 662, 678 (2009), quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). In Igbal,

the Suprefne Court reiterated thie two principles under’lyirig its decision in Twombly: “First, thé

'~ tenet that a court must accept as true all of the allegations containéd in a complaint is indppiiCable

k]

to legal conclusions,’ and_“[s]econd, only a “Icér‘hf);‘laint ihat states a plausible claim for relief
survives a motion to dismiss.”” Jd. at 67879, citiAg %wbmbly, 550 U.S. at 555-56.

A claim is facially plausible when the pleddetf factual content “allows the court to draw the
reasonable inference that the defendant is liable for‘the misconduct alleged.” Id. at 678, citing
Twombly, 550 U.S. at 556. “The plausibility standard is not akin‘toa ‘probability requirement,’
but it asks for more than a sheer possibility that a defendant has acted unlawfully.” Id., quoting
Twombly, 550 U.S. at 556. A pleading must offer more lthan “labels and conclusions” or a
“formulaic recitation of the elements of ‘a ‘cause of action,™ arid “[t]hreadbare recitals of the
elemerits of a cause of action, supported by mére conclusory statemehts, do not suffice.” /d., citing _
Twombly, 550 U.S. at 555.

Where the action is ‘brought by a pro se plaintiff, a district court has an obligation “to

consider his filings as a whole be'forevdismissing a cor;ipfaint,” Schnitzler v. United States, 761

‘F.3d 33, 38 (D:C. Cir. 2014), citing Richardson v: United States, 193 F.3d 545, 548 (D.C. Cir.

1999), because such complaints are held “to less stringent standards than formal pleadings drafted

by lawyers[,]” Haines v. Kerner, 404 U.S. 519, 520 (1972). In ruling upon a motion to dismiss

10
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for failure to state a claim, a court i; lirpited to chsidering t}}e facts al_lgged inv t_He complaint, any
documents attached to or incorporated in thé co.mplaint, matters of which a court may tgké judicigl
notice, and matters of public record. See EEOC v. St. Franci; Xavier Parqchial Sch., 117 F. 3d
621, 624 (D.C.. Cir. 1997); see also_Vanover v. 'Har‘ztmqn,_"/'7 F _Supp. 2_d.9‘l, 98 (D.D.C. 1999),
affd, 38 Fed. Appx. 4 (D.C. Cir. 2002) _(“['W],here a document is referred to in the cqmplaint and
‘i,sv.cer)tra_\l to plaintiff's claim, such a document at';aqhed to, the:rﬁ.otipn_ papers may be coqsidered
without con}\/‘ert.in%/the motion to one .fqr summar_y__judgment.”), citing Greenberg v. ,.Th,ae Lz_'fe Ins.
Co. _ofI:/a.‘,_-177:F.3‘d 507, 514 (6th Cir..1999).. .. -
. ANALYSIS .
L. The Court lacks jurisdiction ‘_(_j)l\;/g;)t:hg entire complaint.

LS . A. The Court',la.cks.j@risdgcﬁiq,qi]tgq hear a patently irnsubs’tAaA_r_lt'igl case..

The Sﬁp_reme,Court has held repeatedly, that “the federal ;:Qurts are without power to
entertain:claims otherwise w1thm thei_rjuris,d:i._citjonjf{'t.hey ,ar_f;;._so attenuated and unsubstantial as to
| be.absolutely devoid of merit.}. Hagans v.. Lavine, 415 U.S. 528, 536-37 (1974) (internal quotation
marks and citation omitted). Dismissal is appnopriat,e.‘ur?der_, Rule 12(b)(1) when a complaint js so
“patently unsubstantial’] that it presents no federal question suitable for decision. > Lewis.v. Bayh,
577 F. Supp. 2d 47, 54 (D.D.C. 2008), quoting Hagans, 415, US 528, 536-37 (1974). It.is true
that the D.C. Circuit hés cautioned that claims rejected on these érounds cannot. simply. be
“doubtful or questionable — they must be essgntial[y fictitious.” Best v. Kelly, 39 F.3d 328, 330
(D.C. Cir. .1994), citing Hagans, 415 U.S. at 537 (internal quotations omitted). But according to
the Court of Appeals in the Best opinion, claims »_that may fairly .be considered -t,o'bev patently

insubstantial include those that advance “bizarre conspiracy.theories.” Id.

o

1
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| Plamtlft"s FIS"A allegatlons fall squarely wnthm that category See Tooley v. Napol:tano

586 F.3d 1006, 1010 (D.C. Cir. 2009) (llstmg. ‘surveillance and harassment™ cases dismissed “for
patent insubstantiality” and affirming trial couft’s dismissal of complaint alleging a “massive”
sevenf‘year government surveillance plot in retribution for plaintiff’s political views, involving

wiretaps, t’racking devices, and law enforcement shadowing). The complaint alleges a sprawling

: consptracy spanning a 21 year perlod reachmg from the hlghest lévels of the federal government

to local law enforcement officials res‘ponsrble for plamtlff’s arrest for various state law offénses
and the conditioris of his detention at & Humber ‘of state prisons, all allegedly in retribution for his

support of the Irish republi'can'canse."’

e
-~

A7, The state of the record did not improve when plaintiff had the opportunity to clarify his

allegations in his opposition; instead of focusing'the Court on actionable claims, he discussed the

overall objectives of the FISA statute at lengtli, se Opp. at 6,.10=11; Surreply at 3, 5-6, and he
laid out his understanding of the econorn‘ic:and'potiti‘cal motivation behind the U.S. government’s

position on Irish republicanism and decried ‘what he sees as the government’s efforts to opposé

_ socialism and weaken Northern Iteland in order to strengthien its alliance with England. See Opp.
at 6, 9-10, 12-15. None of this served to identify a federal question suitable for the Court’s

\, resolution. -

The rest ofthe docket strengthens the overall tmpressmn that plamtlff is sxmply usmg this

e o e S0 [ —— | S

case to give voice to vague and unsubstantlated consplracy theortes One example of plamttff“s

T n R e i e S e e e

mmdset is hrs response to defendants request for a bnef extensnon Wthh proposed a new ﬁlmg

deadlme ofSeptember H 2020 Surreply at 7; see Extn. Mot, ECF No. 24 at 1; Aug. 3, 2020 Min.

Ord. (granting request). According to plaintiff, this unremarkable request ‘was a threatening

“message” frequently used against litigants in cases involving Irish republicanism. See Surreply

12
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at 7-8. He alsa complains that soon aftai de'fen_sev counsel — in the U.S. Aitqmey’s Office in
Washington, DC —_becameavyare ofihg pendency oftha complaint, tlie Department of Corrections
in Craigsville, Virginia assigned him undasirable celimates. See id. at 8. Plaintiff views this as
retaliation for ﬁl_inlg. the Vl'awsuit and yet another eXamplc of a multi-level government conspiracy.

Asthe D.C. C_ircliit pointed out with approval in Tooley, similar conspiratpii'al claims based
on_'alie_gedv unlawful E},Sé}l{[‘f.ejll.?@?e have not far_ed }wail mrthiédistrict See, e.g., Roum v. Fenty,
697 F Siipp. 2(} 39, 42-3 (DDC 2010) (dismissmg FISA, Pa‘triot.(Act,_ and First Ame‘ndment
claims ii_nrd,'er-F_e‘d. R. Ci.\'/; P. lg(b)(l)_;whare rplain_t_iff al,leged FISA sqrveillarice “over a period
spanning more than ten years”). In Roum, the court observed that the plain,tiff’s‘c.laiii:is were

predicated on a “vast and ongoing conspiracy .. . . involving numerous federal and local agencies

- and officers,” id. at 42, which required the Court to imagine a government conspiracy of great

“extent and sophistication[,]” whichv_simptly. ?‘5:',‘,{@“!? cr¢dulity,” id. at 43.

_ The fact that plaintiff also invokes the Constitution does not make his. cgmpia_int.any more
justiciable. Plaintiff alleges that his “freedom of political association, speech, expression[,] and
beliefs,”. and his right to support the Irish Republican cause have been impeded by the a.ila_ged
long-term surveillance and information, gathering.  See Compl. .ﬁ 20-2. He adds that
defendants have infringed his “right to petition [the] goverriment for the redress of
grievances,” and for that, he points to their failure to take further a;iion on his adrriinistrative
complaints about the misuse of FISA. Sgé: zd

In oth.e‘r words, as in Roum, plaintiff’s First Amendment claims “are entwined with his
conspiracy allegationa[;] they are “one more item on t_hie; laundry -list of wrongful acts and

conclusory allegations that comprise the complaint.” 697 F. Supp. 2d at 42-3, citing Richards v.

Duke University, 480 F. Supp. 2d 222,‘233,(D.D._C. 2007) (internal quotation marks omitted). In

13
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/
similar caée’s in this district, where t‘he'plaintiffs’alleged that defendants, through concerted
government manipulations, violated their First Amehdment rights “based on long-term warrantless
»[FISA] surveillance and unlawful interception[,]” re‘sulfing in unfair'proceedings and the deniél'of
free expression, the constitutional claims were also dismissed as frivolous. -See Baszak v. FBI, 816
F. Supp. 2d' 66, 68-9 (D.D.C. 2011), citing Newby v. ‘Obama, 681 F. Supp. 2d 53; 54-56 (D.D.C. ,
2010) (d‘ilémissing FISA and First Amiendment ¢laims arising from a gévernment CQnspiﬂrécy theory
“as patently insubstantial). . > oy
B. Plaintiff has failed to establish standing to pursue his claims. -
Plaintiff grounds his complaint, in part; ori FISA. Compl. § 1. Defendants urge the Court
“to dismiss the case for lack ‘of subject mattet jurisdiction’on the grounds that plaintiff lacks standing
to raise such a-claim, MTD Memi: at 7, and the ‘Court'agrees-that this is an independent basisfor
an order under Rule 12(b)(1). -~ -~ " ¢
-+ “To state a case or controversy under Article III;«a-blalin-ti‘ff mus't.establish standing.” Ariz.
Christian Sch. Tuition Org. v.- Winn, 131 S. Ct. '1436,-1442 (2011);. Lujan,” 504 U.S. .at 561.
Standing is a necessary predicate to any exercise of federal jurisdiction; if it is lacking, then the
dispute is not a'proper case or controversy under: the ‘constitution, and federal courts have no
subject ‘matter jurisdiction to decide the case.” Dominguez v. UAL Corp., 666- F.3d 1359, 1361
(D.C. Cir. 2012). * A plaintiff must demonstrate” standing for each claim he .asserts. Daimler-
Chrysler Corp. v.. Cuno, 547 U.-S. 332, 352 (2006); Friends-of the Earth, Inc.v. Laidlaw Envtl.
Servs., 528 US 167,185 (2000). -+ ,. CoL | ' SRR
To establish constitutional standing, a plaintiff must show that (1) he has suffc;red-‘an
“injury-in-fact”; (2) the injury is “fairly-traceable” to the challenged action of thé~defendant; and

(3) it is “likely, as opposed to merely speculatiVe, that the injury will be redressed by a favorable

14
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decision.” Lujan, 504 U.S. at 56061 (internal quotation marks omitted); see also Laidlaw, 528 at
180-81 (2000). To show injury in fact, a plaintiff must demonstrate that he “suffered an invasion

of a legally protected. interest that is. ‘concrete and particularized’ and ‘actual or imminent, not

conjectural or hypothetical.”” Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548 (2016), as-revised

(May 24,2016), quoting Lujan, 504 U.S., at 560 (internal quotation marks omitted). See also Pub.

Citizen, Ipc. v. Nat I Highway Traffic Safety,-Admin., 489 F.3d 1279, 1293 (D.C..Cir. 2007),
quoting Lujan, 504 U.S. at 560 (the injury must be “certainly impending and immediate .~ not
remote, speculative, conjectural, or hypothetical’®). .. -~ . .4
: f

- In-Clapper v. Amnesty Int’l USA, 568 U.S:398, 410 (2013), the Supreme Court held that

individuals who believed themselves.to be.the likely future subjects of FISA surveillance lacked

- standing to challenge the constitutionality,of the Act and obtain prospective injunctiverelief

because they could not satisfy the Lujan requirements. It emphasized that the “threatened .injury
must be certainly. impending:to constitute’injury-in fact,”> id, quoting Whitmore v. Arkansas, 495
U:S. 149, 158 (1990), and concluded that:the “subjective fear of surveillance does not give rise to
standing.” Id. at 418: In addressing the iﬁsufﬁciency,ofthe showing of imminent harm, the Court
noted- that the Clappér plaintiffs “merely spe,lcul'ate and make assumptions’-’ -about. interception
under FISA, and that observa;tiion pertains here;as well: Id. 411-12. Plaintiff also seeks injﬁnctive
relief, but he has not alleged facts that would.indicate that he suffered an actual injury in the ;.)as,'[
or that one is imminent; what we have is a complaint laying out‘mere fears and suspicions.

This lack of an injury in fact that is actual or imminent and not merely conjectural. also
dooms plaintiff’s fe‘quests for injunctive relief based on the First Amendment. To the extent those
claims are separate from the FISA:allegations, plaintiff lacks standing to bring them. -

i Lo
e
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| In ‘his opposition to the governménf’s motion, plaintiff does make a fair pointi'FISA
liability claims are difficult to pursue because individuals sul;jected to these in\iestigations “never
learn that their homes oi offices have been séarched or that their communications have been
intercepted.” Opp. at 4; see Surreply at 4. He dites a decision from the District of ér‘egon,'Mayﬁéld
v. United States, 504 F. Supp. 2d 1023 (D. Or. 2007) (finding 50 'U.S:C. §§ 1804 and 1823
unconistitutional as violative of the Fourth Amendme;nt), Opp. at 4, but that opinion has since béen
vacated and soperseded by the Nirith Circuit, 599°F'3d 964 (E9ih Cir. 2010), cert. denied, 562 U.S.
1002 (2010). In'any everxft,‘vi/hile'it i$ true that it may be challeriging'to base a claim on actions
that are inhereritly clandestine, plaintiff bears thé burden of pointing to'some facts to indicate that
his concerns are baséd on more than mere conjeotdié, and that’he has not done.

C. The Complaint fails to-staté 4" claim under the Foreign - Intelligence
Surveillance Act.

S SR ¥

<

~Even if:piaintiff had somehow ove'r:eorn.e the §tanjding hu‘rdllwe, he nas failed io pieed aFISA
‘ vclaim. Congress provided in 18 US.C. §..2.712 thai A‘v‘any person ilvho is aggrieved by any willful
violation of certain sections ofthe Foreign Intelligence Surveillance Act may bring an action for
money damages in the U S. Distrlct Court 4 18 u. S C. § 2712(a) The FISA statute defnes an

aggrieved person” as “a person who 1 is the target of an electronic surveillance or any other person

oy

In his'complaint, plaintiff specifically requests equitable relief. See Compl. 1§ 23-7. To
the extent he invoked the statute in an effort to pursue money damages, he has failed to exhaust

_his administrative remedies, and the government moved to dismiss any damages claims on that
basis. MTD Mem. at 7-8. Section 2712(b) requires that “[a]ny action against the United States
under [FISA] may be commenced only after a claim is presented to the appropriate department or

~agency under the procedures of the [Federal Tort Claims Act],” 18 U.S.C. § 2712(b), and this
exhaustion ‘requirement is “a mandatory prerequisite™ to filing suit, see-GAF Corp. v. United
States, 818 F.2d 901, 904-05 (D.C. Cir. 1987); see also Voinche v. Obama, 744 F. Supp. 2d 165,
174 (D.D.C. 2010) (dismissing FISA claims for failure to exhaust administrative remedies), aff"d,
428 Fed. Appx. 2 (D.C. Cir. 2011). Plaintiff did not contest this point, see Opp. at 3, and the Court
finds that it lacks jurisdiction over any intended claims for money damages under FISA.

16
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‘whose cnommun_ication_s'or.activities were sqvbject' to,elgctronic,surve_illanrce.’:" 50U.8.C. § 1801(k).
“4Electron_ic v_svur_vevillan“ce” is defined as the acquisition of wire.or radio communications, or the
i_nstallatilon of a s_ux;_yeillaqge device to monitor and gcquire infpr:maf[iqn. Id § .180‘1 (f); see also
" Fagazav. FBIQAQ65 F3d 1015, 1 030—31 (Qt.h Cir. 2020) (exp_laini.ng the nqussity apd‘req-uirements.
for plausibly alleging.a cause of a‘ctiovn pursuant to the deﬁnitiqns m the FISA statutory text); see
also Bae v. Wynn, No. 2:14—cv-00150 (RFB) (NJK), 2015 WL _1‘470654.,._ at *3—*4 (D_.:Nev. Mar.
31, 2()15) (dismissing where plaintiff had failed to clearly state these FISA elements).

. While plaintiffcadyapgqs .tvhe assertion, that he has _lgegn sgrveilled f:o_r many years by Yarious
gover_nment' actoxjs,«apd fhat de_feqd_ants are ,r_.e_;’,‘spgn‘si_ble. for nequy ,e\‘/er).{_.mis:fortuvne he has fa'c_ed‘
in the past two decades, he has failed to allege that he was the subject of electronic s;utyeillaqce
© unider the statute, or that he is an otherwise ggggpieyed pefspn.ﬁ He,does not specifically allege that
defendants obtained any particular wire or radio commu-nicati;)ns, 6; ihafthey installed any device
td'mlohitgo'f éﬁd dbtéin iAnf(\)rma‘ti‘on, a‘rr'ld; t:hérAé are ﬁé facts éilege& th'af would enable the Court “to
réasonably ir;fér that Def‘endari‘ts -ha;é c'}orrrnmiit»!eid lim'lanul.élecAtronic sufveillanc;e"’ | Z'Eae,: 5015
WL 14;/0654; at *3. :'I;o the éxtenf tﬁe p.lz;i'ntif'f here id:éntiﬁ'és.ﬁhimséljf as ‘a;vta.rge;t of’s-urveillanc'e,
hlS a'lle:gation's' are pur.ely conclﬁso;’y, and évérti}vri{e\a;invg the cohpl;iﬁt in the light most favorable
to.'hin%, .tvhe cc;rrzxplaint‘fails’to”sxétisfyl‘t'he}‘I‘.(']l;)alf;téh‘défd. 556‘U.S. at 679; sé'e: -Baé; 2015 WL
1470654 at *3 (plaintiff’s complaints that his “privacy felt compromised and that he is
experiencing signs of being under ... . sqrveil_lange[,] are not specific e_ndugh to léad té an inference
tH&t Defendants a_ré liable.”) '. : ,

Secénd, the cdrﬁblaint }ias failed toputforth sufﬁ:c:ie;nt c‘rediblevallegations, as opposed to
bréad concfl'ﬁlsio_ns, to éstabli;h subJect mé{ter j—urvisdiction;_let alone tb.prbyide any plausibl.e basis

that defendants either 6btain§d zor',disclg)sed_,his privéte @nfbrmat_ion pursuant to a FISA warrant.

Loy

vty
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Allegmg the © mere p0551b1I|ty of misconduct” is fuﬁdaméhtally insufficient. See Igbal, 556 ‘U.S.

at 679. Plaintiff’s inventory of defendants’ vague alileged misbehaviors and his pefsonal
suspicions about the government, predicated only upon his profound personal belief that “his

privacy felt compromised and that he is experiencing 'sigﬁsA of being under . . .:éufveillahce[,] are

" not specific enough to lead to an inference that Defendants are liaBle.””Bae,QO;l 5 WL 1470654,

at *3. Consequently, and for all of thesé reasons, plaintif’s FISA claims shall be disinissed.

'D. Patriot Act Claims
* Plaintiff also alleges that defendants violated thé Seciion 1001 of the Patriot Act, see
cO}ﬁpl. 95, 1819, 21-2, 26-7. That provision dirécts the DOJ Office of the Inspector General
to"ap;;oint' a sin'gle official to handle all ci\},il-riéfit—s?évhd civil liberfies abuse claims, see Pub. L.
No. 107-56 § 1001(1), and that official must provide semiannual reports'té Cbngréss on those
claitms, see id. § 1001(3). Contact information® for this official shall be made available to the
“public through the internet, television, and fadio 1d. § 1001(2).

But plaintiff points to no statutory provision that creates a pfivate cause of action to enforce
this provisiqn and no authority that supports his effort to phrsué this claim. Courts have generally
“concluded that the Patriof Act‘does not providé for a private ri ghtl of action for its enforcement.”
Ray v. Firgt Nat'l Bank of Oméha, 413 Fed. Ap[‘jx.. 427, 430 (3d Cir. 2011); see also Ziglar v.

Abassi, 137 S. Ct. 1843, 1862 (2017) (rioting that the Patriot Act requires the OIG to review and

5

channels, see Compl. 9 16—-18; MTD Mem. at 3; MTD Mem. Exs. 1-2, and this suggests that the
necessary contact information was available to him. He seems to infer from OIG’s response that
it lacked jurisdiction to resolve his complaints that the agency failed to publicize the proper means
to submitting them, see Compl. 9 16-21, but the letters referenced in the complaint simply reflect
that OIG lacked sufficient information to take action and that it forwarded his concerns directly to

a more approprlate agency based on the specific nature of the allegatxons see MTD Mem at 3;
MTD Mem. Exs. 1-2.

i8

It is notable that plaintiffélleges that he submitted his complaints thr'ough the.prOper’ OIG
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report semi-annnally to Cpngress on abn_ses_of civi_l rignts and civ{_} l_iberties,Abut at no point did
Congress extend a private cause of actlon) (c1tat10n omltted) Grady v. Dep tofDefense Case No.
16-14293, 2017 WL 35531 at *5 (S.D. Fla. Jan 24, 20 7) (dlsmlssmg Patriot Act claims arlsmg.
out of FISA vno!atlons) (cqllectmg cases), aff d, 702 Fed. Appx. 929 (11th Cir. 2017)..

Plaintiff aiso alleges that the OIG and OA_iG_v’i_olated the _:Patriot Act when they failed to
provide rel‘i_ef and condnct investigat‘iens into hlS adminis'erati,ve cg);nplaintsf See Compl. 95, 17-
18, 21, 26. However, plaintiff cannot, uncier the Patriq‘; .Act or cherwise‘,._ compel a law
enforcement ?'g:ency to institute action by ﬁling a e}ompla)int in this Court‘. The Supreme Court has
stated clearllyzr“an agency‘s decfsi,on not to prosecute or eanree, Yvhether through civil or criminal
process, is a decision generally cornmit_t_ed ggjan agene)f's absolute discret.ion.f’ Heck{e_r V. »Ch:ane‘y,
470 U.S. 82-1,;831 (]985'),' ‘ o

.‘ T‘ths,‘th_e Court lacks tn:e subject nqagter:iunisdictign to consider plaintiff’s objections to the
OIG’s compliance with the Patriqt Act or to,.cornpel.Q[Q qr‘OAG to further investigatevplaintiffﬁs
agency complaints. 'A

E. Declanator:y ;]udg’rvnent A,ct » ‘

Plaintiff also_‘ invokes the Declarator_yingudg:n?en‘t Act, 28t'U.S.C. § 2201—02,6;How'ever,
“the operation of the Declarato,r_vaudgn.]ent Actxs procedural only . . . and enlarges the range of
remedies but not federal courts’ jurisdiction;”:Trudel v. SunTrust Bank,.22'3 F Supp. 3d 71, 90-1
(D.C. Cir. 2016) (internal quotation marks and citation omitted). “The availability of a declaration

as relief ‘presupposes the existence of a judicially remediable right’ that falls within federal

6 In the introductior to the complamt plamtlffbrleﬂy mentions the Federal Communications
Act (“FCA”), 47 U.S.C. § 605(¢), Compl. § 1, but he never cites the FCA again, and he does not
specify that he is pressing a claim for civil damages under Sectlon 605 of the FCA indeed, the
complaint only seeks injunctive relief.”

19
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jurisdiction.” Id. at 91, -C'i't'.ihg'Schilling v. Rogers, 363 U.S. 666, 677 (1960).-Sin'cé plaintiff has
failed to establish jurisdfction' under FISA or another statute, his reference td the Declaratoryv
Judgment Act' will not avert a dismissal, because it “is not an ihdépende‘ntv source of federal
jurisdictionf’ Seechhz"lling, 363 U.S. at 677. -And any claims plaiﬁtiff purports.to base on the
Declaratory Judgment Act alone mustbe dismissed for lack of jurisdiction. |
F. Bivens Claims °
- Finally, plaintiff appears to ground the claims seeking to vindicate his constitutional rights
on the Supreme Court’s decision in Bivens v: Six Unknown Named Agents of Federal Bureau of
‘Narcotics, 403 U.S. 388 (1971). Compl.-§ 1. But Bivens is a 5udicially creatéd doctrine that
pro;/ided a means for the: recovery of money~‘dam3gés from a:defendant sued in an individual
capacity. See Davis v. Passman; 442 U.S.*228;.245 (1979) (under Bivens; “it is daméges or
nothing.”) (citation and internial quotation marks omitted); Simpkins v. District of Columbia.Gov't,
108 F.3d 366, 369 (D.C. Cir. 1997) (“Bivens actions are fo‘r damages . . . if the [ ] defendant is |
found liable, he becomes personally résgqnsible for satisfying the judgment[.]”). Here, as noted
. before, plaiﬁtiff i.s see'k:i-ng inju;lctive relie;", and the bulk of his claims are against individuals acting
in their ofﬁcial. c_gpaéity.__Thi_s.‘rn,;cl\'kes.fvlée'(vioctrine unavailable as a means to establish jurisdiction
over the complaint;' 7
Moreover, plaintiff has not alleged facts to support a claim that he has been denied his right
| to petition for redress. He alleges that he has filed nuﬁqero;ls complaints with both defendant

agencies. See Compl. f 16-18. While he may have been successful in obtaining the relief he

7 “The Court also notes the Bivens doctrine only limitedly applies to First Amendment claims,

and the circumstances in which courts have permitted those actions to proceed have, for example,
applied to actions involving retaliatory arrest claims. See Dellums v. Powell, 566 F.2d 167 (D.C.
Cir. 1977). : '
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requeéted, that is.not the same thing as being denied the right to ask for.it. See Patchak.v. Jewell,
828 F.3d 995, 1004 (D.C. Cir. 2016) (holding that the First Amendment does not guarantee a right
to “a success outcome in [plaintiff’s] petition,.or even for the government to listen or respond to
his complaints:?), citing Minn. State Bd. for Cmty. Colls. v. Knight,.465 U.S. 271,285 (1984) and
.We the People Found.; Inc.'v. United States, 485 F.3d. 140, 141.(D.C. Cir. 2007). Therefore, for

these reasons in addition to those discussed above, the First Amendment claims must be dismissed

" for lack of jurisdiction. -

CONCLUSION
* ‘Plaintiff has failéd‘ to establish this<Court’s:subject matter, jurisdiction over his FISA, First '
Amendment; Patriot Act, and Declarato?.ygludg'mem Act claims. Moreover, the Court lacks th‘e
authority to order thé relief pl‘éint‘iff seeks:, Furthér, plaintiff has fail‘ec.i to state a FISA claim, a
Patriot Act claim, or a First-Amendment violation. :For._all of these reasons, the Court will grant

the Defendants’ Motion to. Dismiss the Complaint, ECF‘N‘o. 19. A separate Order will issue.

%@v& 5.9&4,___

L , . AMY BERMAN JACKSON
Date: February 24, 2021 . o United States District Judge
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United SBtates Court of Appeals

FOR THE DiSTRICT OF CoLUMBIA CIRCUIT

No. 21-5119 September Term, 2021
1:15-cv-00954-ABJ
Filed On: August 31, 2022

Joseph Michael Ladeairous,
Appellant
V.

Merrick B. Garland, U.S. Attorney General and
Michael E. Horowitz, US Inspector General,

Appellees

: . BEFORE: Srinivasan, Chief Judge; Henderson, Rogers, Millett, Pillard,
Wilkins, Katsas, Rao, Walker and Childs, Circuit Judges

ORDER

~ Upon consideration of appellant’s petition for rehearing en banc, and the
absence of a request by any member of the court for a vote, it is -

ORDERED that the petition be denied.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s’

Daniel J. Reidy
Deputy Clerk
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HAROLD W. CLARKE Department of Corrections P. 0. BOX 26963
DIRECTOR _ : 7

| RICHMOND, VIRGINIA 23261
" (804} 674-3000

March 27, 2020

MEMORANDUM"

To: Offender Population

~From: A. David Robinson (#1Z

Chief of Corrections Operations

Subject: COVID-19 — Law Library Operation

The health and safety of our staff and offenders during the coronavirus pandemic is paramount. As |
you know, Governor Ralph Northam declared a state of emergency in the Commonweaith of Virginia .
on March 12. Guidance regarding COVID-19 is being updated daily. The Center for Disease Control ,
has:recommended social distancing to prevent the spread of the disease. Social distancing means -
increasing the physical distance between people and canceling in-person contact.

Effective March 30, 2020, to remain complaint with appropriate social distancing as well as offenders
not coming into contact with offenders from other housing units, offenders will not have physical
access to the law library. o ' _

Instead, the offender population will be allowed to make a written request to designated facility staff
when requesting specific case law. The offender is to identify the specific case(s) needed and either
the Law Library.Supervisor or the Law Library Clerk will print the case law requested to be delivered
to the offender. The materials will be delivered to the offender by staff, not the Law Library Clerks.
This will minimize contact between offenders while still allowing access to materials in the law library.

Offenders with verified court deadlines, are to be given first priority in receiving their mateﬁals.

Offenders will not access to the law library typewriters during this time. ‘Oﬁenders may. handwrite
their documents to submit to the Courts. '

Chief of Cdrreétions Operations Merhorandum #045-2020 (A)
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MEMORANDUM

Augusta Correctional Center S : Warden: Phillip White
September 20, 2021

TO: Inmate Population -

FROM: . A.Glass, IPM .

SUBJECT: ~ COVID-19: Reopening of the Law Library

As ACC continues to move towards our new normal, we are pleased to announce the
reopening of the Law Library. Access to the Law Library will resume on October 15, 2021.

There is no requirement that you be vaccinated or that you must be from a housing unit
that is 75% vaccinated. However, the following will be required:

When an unvaccinated inmate requests access to the Law Library, the Career Resource

Center will be utilized, this will be the only inmate permitted in the Career Resource
Center, the Law Library clerk cannot be present. '

" When multiple inmates from the same housing unit request access, but are fully vaccinated,

but the housing unit is less than 75% vaccinated, those inmates will be granted access at-

the same time with proper social distancing while in this space.

When multiple vaccinated inmates who are from different housing units and those housing
units are 75% vaccinated, those inmates will be granted access at the same time and may
~ co-mingle with inmates from different housing units.

Social distancing (6ft), masking, and sanitation procedures will be maintained in the Law

Library. Work areas and computer equipment must be cleaned and disinfected between
uses, in accordance with the Medical Epidemic/Pandemic Sanitation Plan.

ATTACRMEST #3
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COMMONWEALTH of VIRGINIA

-Phillip A. White - Department of Corrections 1821 Estaline Valley Road
WARDEN Division of Institutional Services CRAIGSVILLE, VIRGINIA 24430

- Augusta Correctional Center : (540) 997-7000
January 4, 2022

TO: Inmate Population ‘
~ FROM: David Newcomer, Acting w J
SUBJECT: COVID-19- Suspension of Programs, Law Library and In-Person Visitation

As the COVID-19 Omicron variant spreads throughout the Commonwealth, the majority of Virginia
communities currenitly have high levels of COVID-19 transmission. Out of an-abundance of caution in an
effort to reduce possible spread within our correctional facilities, the Department is suspending in-person
inmate access to law libraries, educational programs, religious-programs, tréatment programs and in-
person-visitation effective immediately until further notice. The Department will continue fo monitor
CDC and VDH. guidelines and will re-evaluate.

The inmate population will be allowed to make a written request to designated facility (law library) staff
when requesting specific case law. The inmate is to identify the: specific case(s) needed. Staff will print
the case law requested to be delivered to the inmate. This will minimize contact between inmates while -
still allowing access to materials in the law library. Inmates with verified court deadlines are to be given
first priority in receiving their materials. Inmates will not have access to the law library typewriters during
this time. The courts will accept handwritten documents. . -

XC: Virtual Library
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COMMONWEALTH of VIRGINIA

Phillip A. White " Department of Corrections , 1821 Estaline Valley Road

WARDEN Division of Institutional Services CRAIGSVILLE, VIRGINIA 24430
Augusta Correctional Center (540) 997-7000
© March 24,2022

TO: Inmate Population
FROM: David Newcomer, Acting Warden
SUBJECT: Resumption of In-Person Inmate lasses, Programs, Religious Services and Law Library

Augusta Correctional Center will resume in-person inmate access to its correctional education schools,

" treatment programs, religious services, and law library on April 4, 2022 utilizing the following guidance:

" e All inmates housed in a green zone are permitted to participate in-person, regardless of
vaccination status. ’ :

e Inmates in yellow or red zones are not permiited to participate in-person uhtil
released from isolation/medically cleared. ' : :

e Inmates from different housing units (i.e. pod, dorm), tha{ are in green zones, may be comingled
” to attend in-person programs offered outside of the housing units, regardless of
vaccination status. ' ' ) .

e Proper masking, hand hygiene, and sanitation procedures must be maintained.

-

o All areas and associated materials must be cleaned and disinfected Between use, in
accordance with the Medical Epidemic/Pandemic Sanitation Plan.

XC: Virtual Library %
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