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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

- C.A.No.21-2848
CARRINGTON K. JOSEPH, Appellant
VS:
SUPERINTENDENT ROCKVIEW SCI; et al.
(E.D. Pa. Civ. No. 5-18-cv-62202) '

Present: KRAUSE, MATEY and PHIPPS, Circuit Judges

Submitted are:

. (1) Appellant’s request for a certlﬁcate of appealab111ty under 28 .
- US.C. §2253(c)(1); and

(2)  Appellee’s response thereto '

" in the above-captioned case.

Respectfully,

Clerk

ORDER

The foregoing request for a certificate of appealability is denied, see 28 U.S.C.
§ 2253(c), because Appellant has not demonstrated “that jurists of reason would find it
debatable whether the petition states a valid claim of the denial of a constitutional right and

that jurists of reason would find it debatable whether the [Dlistrict [Clourt was correct in
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its procedural ruling.” Slack v. McDamel 529 U.S. 473, 484 (2000) For substantlally the |

reasons stated by the District Court Appellant carmot overcome the procedural default of
hlS ineffective-assistance-of-trial- counsel clalm relatmg to recusal because that claim is not

substantlaL” See Martinez v. Ryan, 566 U. S 1,14 (2012) Strlcklandv Washlngton 466 |

U.S.668, 694,(1984); Commonwealth v. Lott, 581 A.2d 612, 615-16 (Pa. Super_.: Ct.,_l 990).
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CARRINGTON K. JOSEPH, Petitioner, v. SCI-ROCKVIEW SUPERINTENDENT MARK GARMAN, et -
C ' al., Respondents. - -
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA
B : © 2021 U.S. Dist. LEXIS 165622 ..
CIVIL ACTION NO. 18-2202
August 31, 2021, Decided
August 31, 2021, Filed

Editorial Information: Subsequent History

Appeal filed, 10/01/2021 '

Editorial Information: Prior History '

Joseph v. Garman, 2019 U.S. Dist. LEXIS 171114, 2019 WL 13038426 (E.D. Pa., Sept. 27, 2019)

Counsel e {2021 ULS. Dist. LEXIS 1}CARRINGTON K. JOSEPH, Petitioner, Pro se,
BELLEFONTE_, PA. , o
. For THE ATTORNEY GENERAL OF . THE STATE OF
PENNSYLVANIA, Respondent: AMARA M. RILEY, LANCASTER COUNTY DISTRICT ATTY
. OFFICE, LANCASTER, PA. - o
Judges: GERALD J. PAPPERT, J.

Opinion.
Opinion by: - GERALD J. PAPPERT

Opinion

MEMORANDUM

On May 24, 2018, Carrington Joseph filed a pro se petition for a writ of habeas corpus pursuant to
28 U.S.C. § 2254. (ECF 1.) Over the next two months, Joseph filed several amendments to his
petition. (ECF 5, 8, 10, 1 2.) Respondents answered the petition, (ECF 25), and Magistrate Judge Hart
issued a Report and Receimmendation recommending the petition's denial. (ECF 30.) Joseph
-objected to the R&R.1(ECF 38.) After thoroughly reviewing the record, Judge Hart's R&R and- -
Joseph's objections, the Court overrules the objections and adopts the R&R.

The relevant facts and procedural history are set forth in Judge Hart's R&R and need not be repeated
here other than that Joseph was convicted of first-degree murder and sentenced to life without parole -
for the gruesome stabbing death of his wife. Joseph's petition asserts nine claims for relief: (1)
insufficiency of the evidence to sustain a first-degree murder conviction; (2) ineffective assistance of
counsel for{2021 U.S. Dist. LEXIS 2} failing to prevent him from waiving his right to a jury trial; (3)
ineffective assistance of counsel for failing to move for a competency hearing; (4) prosecutorial
misconduct for failing to disclose that a Commonwealth witness had a prior arrest and conviction; (5)
ineffective assistance of counsel for failing to pursue an imperfect self-defense charge; (6) ineffective
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assistance of counsel for instructing him not to testify; (7) prosecutorial misconduct for withholding |
evidence that the murder weapon contained the victim's fingerpririts; (8) ineffective assistance of
counsel for failing to move to dismiss under Pennsylvania's Speedy Trial Act; and (9) ineffective...
assistance of counsel for failing to move to recuse the trial judge and ineffective assistance of PCRA -
counsel! for failing to raise the issue. (ECF 1, 5, 8, 10, 12)) . oL S :

Judge Hart considered Joseph's claims and recommended that the Court deny his petition in full. The
" Court réeviews de novo the portions of the R&R to which Joseph objects, see 28 U.S.C. § 636(b)(1);

Brown v. Astrue, 649 F.3d 193, 195 (3d Cir. 2011), and "may accept, reject, or modify, in whole or in

part, the findings or recommendations made by the magistrate judge.”" 28 U.S.C. § 636(b)(1)(C).

1l
A

The Antiterrorism and Effective Death Penalty Act of 1996 fimits federal courts' power to grant writs of
habeas{2021 U.S. Dist. LEXIS 3} corpus. Under the Act, a federal court may not grant a writ "with.
respect to any claim that was adjudicated on the merits in State-court proceedings [unless the state

- court's decision] was contrary to, or involved an unreasonable application of, clearly ‘established

_ Federal law, as determined by the Supreme Court of the United States” or "resulted in a'decision that
was based on an unreasonable determination ofsthe facts in light of the evidence presented in the
state court proceeding." 28 U.S.C. § 2254(d); see also.Berghuis v. Thompkins, 560 U.S.370,.380,
130 S. Ct. 2250, 176 L. Ed. 2d 1098 (2010). A state court ruling is "contrary to" clearly established -
federal law if the court applies a rule that contradicts Supreme Court precedent or if the court’ - -
confronts a set of facts that are materially indistinguishable from a Supreme Court decision but arrives
at a different result. Williams v. Taylor, 529 U.S. 362, 406-07, 120 S. Ct. 1495, 146 L. Ed. 2d 389
(2000). A state court ruling "is considered an 'unreasonable application' if the state court unreasonably
applies the correct legal rule to the particular facts, unreasonably extends a legal principle to a new
context, or unreasonably refuses to extend the principle to a new context where it should apply.”
McMullen.v. Tennis, 562 F.3d 231, 236 (3d Cir. 2009). c o

B

R
;e AV

Before a federal court:can grant a petition for a writ of habeas corpus, the petitioner must exhaust the
remedies{2021 U.S. Dist. LEXIS 4} available in state court. Lambert v. United States, 134 F.3d 506,
513-(3d Cir. 1997) (citing 28 U.S.C. § 2254(b)(1)(A)). To satisfy the exhaustion requirement, the
petitioner must “fairly present" his claims to the state court; if he does not, the claims become
procedurally defaulted and he may not raise them in federal court. Bronshtein v. Horn, 404 F.3d 700,
725 (3d Cir, 2005). - . oo : : o -

A petitioner may be exempt from the exhaustion requirement under three circumstances: (1) he
demonstrates cause for the default and actual prejudice as a result of the alleged violation of federal
law; (2) he demonstrates that failure to consider the claims will result in a fundamental miscarriage of
justice; or (3) he invokes the narrow Martinez exception. /d. at 750; Martinez v. Ryan, 566 U.S. 1, 132
S. Ct. 1309, 182 L. Ed. 2d 272 (2012). To establish cause, the petitioner must "show that some
objective factor external to the defense impeded counsel's efforts to comply with the State's .
procedural rule." Werts v. Vaughn, 228 F.3d 178, 193 (3d Cir. 2000). To show prejudice, the petitioner
must prove "not merely that the errors at . . . trial created a possibility of prejudice, but that they
worked to his actual and substantial disadvantage, infecting his entire trial with error of constitutional

" dimensions." /d. ' ' ‘ :

The fundamental miscarriage of justice exception "will apply only in extraordinary cases, i.e., where a
constitutional violation has probably resulted in the{2021 U.S. Dist. LEXIS 5} conviction of one who is
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actually innocent." Id. Asserting actual innocence requires the petitioner to “show it is more likely thaﬁ
not that no reasonable juror would have convicted him in light of the new evidence presented in his
. habeas petition.” Hubbard v. Pinchak, 378 F.3d 333, 339 (3d Cir. 2004). '

- Finally, under thé Martinez exception, ineffective assistance of trial counsel ¢laims are not
procedurally defaulted if: (1) the default was caused by ineffective assistance of post-conviction
counsel, (2) that occurred in the first collateral proceeding in which the ¢laim could be heard, and (3)
the undertying claim of trial counsel's ineffectiveness has some merit, analogous to the substantiality .

'requirement_.for:a certificate of appealability. Cox v. Horn, 757 F.3d 113, 119 (3d Cir. 2014).

m
A

Joseph argues he is entitled to habeas relief because the evidence at trial was insufficient to support

his conviction for first-degree murder. (Habeas Petition'3, ECF 1.) When analyzing a sufficiency of the

evidence claim in a habeas case, "the critical inquiry . . . does not require a court to ask itself whether

it believes that the evidence at trial established guilt beyond a reasonable doubt.” Jackson v. Virginia,

433 U.S. 307, 319 (1979). Instead, the Court must review "the evidence in the light most favorable to

the prosecution{2021 U:S. Dist. LEXIS 6} and determine if ahy rational trier of fact could have found
' the essential elements of the crime beyond a reasonable doubt" /d. (emphasis in original).

- Judge Hart concluded that, "upon:review of the evidence as presented by the prosecution in this case,

- there is no doubt that a rational trier of fact.could have found the essential elements of the crime . ..
beyond a reasonable doubt." (R&R 11, ECF 30.)-Joseph objects, contending “[tjhe evidence
presented by the Commonwealth carinot rationally- support-an inference that Petitioner had the -

- specific intent to kill." (Objs: to R&R 3, ECF 38.) He believes the evidence shows that he "did not -
intend to Kill the decedent but protect himself from fherl." (Id.) o -
The Commonwealth presénted more than enough e_vidence for a rational trier of fact to_convict
Joseph of first-degree murder. R o I S

A person is guilty of first-degree murder where the Commonwealth proves that a human.being
was unlawfully killed; the person accused is responsible for the killing; and the accused acted with
specific intent to kill. 18 Pa.C.S. § 2502(d); Commonwealth v. May, 584 Pa. 640, 887 A.2d 750,

. 753 (Pa. 2005). An intentional killing is-a killing by means of poison, or by laying in wait, or by any
other kind of willful, deliberate and premeditated killing.{2021 U.S. Dist. LEXIS 7}18PaC.S. §
2502(a). The Commonwealth may establish that a defendant intentionally killed another "solely by

- circumstantial evidence, and the fact finder may infer that the defendant intended to kill a victim
based on the defendant's use of a deadly weapon on a vital part of the victim's body." May, 887
A.2d at 753.Commonwealth v. Housman, 226 A.3d 1249, 1271 ((Pa.2020). Evidence at trial :
showed Joseph stabbed the victim more than 80 times, mostly in the back, head, neck and torso.
(Cmwith. Appx. Vol. Il 20-21, ECF 25-2.)2 In doing so, he broke several knives and repeatedly

" returned to the kitchen to retrieve additional knives so he could continue his attack. See {Cmwilth.
Appx. Vol. | 93, 95-96, 100, ECF 25-1). When the victim managed to momentarily escape, Joseph
followed her outside the house, threatened to stab her sister who tried to help her, pulled the
victim's hair and stabbed her in the neck; then dragged her back inside the house. (Cmwilth. Appx.
Vol. | 73-74, 86-89); see also (id. at 62). When police questioned him, Joseph calmly recounted
his brutal attack. (Cmwith. Appx. Vol. Il 17); see also (Cmwith. Appx. Vol. | 62). This evidence
supports the first-degree murder conviction and, more specifically, the trial court's finding that
Joseph had the specific intent to{2021 U.S. Dist. LEXIS 8} kill the victim. If Joseph meant only to
defend himself-as he argues in his pro se objections-he couid have stopped his brutal attack and
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escaped at various times. He chose not to. Since a rational trier of fact céuld have concluded
beyond a reasonable doubt that Joseph was guilty, the state court's determination that the
evidence was sufficient to support Joseph's convictiori was not contrary to or an unreasonable
application of Jackson. . .
B
Next, Joseph ‘asserts several meffectlve assistant of counsel claims. The Supreme Court's two-part
test in Strickland v, Washington governs ineffective assistance claims. 466 U.S. 668, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984). "To succeed on such a claim, the petitioner must demonstrate (1) that -
counsel's performance was deficient, in that it fell below an objective standard of reasonableness, and
(2) that the petitioner suffered prejudice as a resuit of the deficiency." Blystone v. Horn, 664 F.3d 397,
418 (3d Cir. 2011) (citing Strickland, 466 U.S. at 687)). With respect to-Strickland's first prong, there is
a "strong presumption” that counsel's performance was not deficient. Jermyn v. Horn, 266 F.3d 257,
282 (3d Cir. 2001). "[Sitrategic choices made after thorough investigation of law and facts relevant to
plausible options are virtually unchallengeable." Strickland; 466 U.S. at 690. With respect to prejudice,
the "[d]efendant must show that there{2021 U.S. Dist. LEXIS 9} is a reasonable probability that; but
for counsel's unprofessional errors, the result of the proceeding would have been-different. A
reasonable probablhty is a probability sufficient to undermine confidence in the outcome." /d. at 694.
"The likelihood of a different result must be substantial, not just conceivable." Harringfon v. Richter,
562 U.S.-86, 112, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011). The Court must consider the totality of the’

evidence before the j jury in déetermining whether a petltaoner satlsﬁed thls standard See Berghu:s 560
" U.S. at 389.

1 .

Flrst, Joseph contends he is entitled to rellef because hIS trial counsel was ineffective for letting him
waive his right to a jury trial. (Habeas Petition 8.) He clalms his waiver was unknownng and involuntary
because he was on heavy sedatives at the time. (/d.)

As Judge Hart explains-in the R&R, the PCRA court reviewed Jo_seph's pre-waiver eolloquy with the
trial court in which he acknowledged using prescribed medications but denied that they would impede
his ability to understand the proceedings. (Cmwith.. Appx. Vol. | 40.) Joseph then admitted to having
"ample opportunity to consult with [his] attorneys about the. decision" to waive his right to a jury trial.
(Id. at 42.) The trial court accepted Joseph's waiver after the colloquy. (/d. at 42-43.){2021 U.S. Dist.
LEXIiS 10} The R&R also recognizes the significant benefit Joseph received by waiving this right-the
Commonwealth took the death penalty off the table. (R&R 13.) Joseph presents no evidence, and the
Court perceives none, showing that the state court's finding on this ineffective assistance claim was
an unreasonable application of clearly establlshed federal law or was based upon an unreasonable
determination of the facts.

2

Second, Joseph claims his trial counsel was ineffective for failing o move for a competency hearing
before trial and objects to Judge Hart's contrary conclusion. (Habeas Petition 13; Objs. to R&R 5-6.)
As discussed above in the context of his waiver claim, Joseph testified that he was taking medication
that did not impede his ability to understand the court proceedings. His interview with the police after
the murder, his education level and his general demeanor and responses throughout the pre-trial
process, would not have led counsel to reasonably believe Joseph was incompetent. See (Cmwith.
Appx. Vol. | 40, Cmwith. Appx. Vol. il 17); see also (Cmwith. Appx. Vol. | 62). Judge Hart considered
this evidence and concluded that "[tlhe Superior Court's finding that counsel was not{2021 U.S. Dist.
LEXIS 11} ineffective because there was nothing to indicate that [Joseph] was incompetent is not
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contrary to [ ] clearly established federal law or an unreasonable application of the facts.” (R&R 14.)
The Court's independent review of the record confirms that determination. Nothing in the record
suggests counsel was lneffectlve for not requesting a competency hearing; Joseph consistently
answered the trial court's questions and acted in ways suggestlng competence.

3

Third, Joseph argues trial counsel was ineffective for not pursuing an imperfect self-defense theory.
(Habeas Petition 22.) Judge Hart rejected this claim and Joseph objects, saying the evidence
“supports his position that he stabbed the victim "in the heat of passion in an attempt to protect himself

after she had threatened to get a knife from the kitchen and stab him when the struggle ensued.”
(Objs. to R&R 10.) .. :

Joseph's objection, like his clalm is mentless and absurd. In Pennsylvanla a defendant arguing -
self—defense must show that he

. Ma). reasonably believed that he was in imminent danger of death or serious bodily injury and

that lt was necessary to use deadly force against the victim to prevent such harm; (b) that the

- defendant{2021 U.S. Dist. LEXIS 12} was free from fault in provoking the difficulty which
culminated in the slaying; and (c) that the [defendant] did not violate any duty to retreéat™ B
Commonwealth v. Samuel, 527 Pa. 298, 590 A.2d 1245, 1247-48 (1991); see 18 Pa.C.S. § 505;
'see also Commonwealth v. Harris, 550 Pa. 92, 703 A.2d 441, 449 (1997). "The Commonwealth

_ sustains its burden [of disproving self-defense] if it proves any of the following: that the slayer was
not free from fault in provoking or continuing the difficulty which resulted in the slaying; that the .
slayer did not reasonably believe that [he] was in imminent danger of death or great bodily harm,
and that it was necessary to kill in order to save [him]self therefrom; or that the slayer violated a
duty to retreat or avoid the danger.” Commonwealth v. Burns, 490 Pa. 352, 416 A.2d 506, 507
(1980).Commonwealth v. Sepulveda, 618 Pa. 262, 55 A.3d 1108, 1124 (Pa. 2012). The "imperfect
belief self-defense" theory is different only in that the defendant can rely on an unreasonable belief

* that deadly force was necessary. Id. Even if Joseph is correct that at the outset of his attack he
reasonably or unreasonably believed deadly force was necessary to protect himself, the reality of
his attack eviscefates this defense. Joseph stabbed his wife more than 80 times and deciined
countless opportunities to stop or retreat. Even worse, when the victim managed to briefly escape,
Joseph dragged her back inside their home and continued his attack. {2021 U.S. Dist. LEXIS 13}
The state court correctly found that any argument that Joseph was eligible for this defense clearly
lacked merit, so counsel could not have been ineffective for failing to ralse it.

4

Joseph s fourth lneffectlve assistance of counsel claim relates to trial.counsel's advice that Joseph: not
testify in his own defense. (Habeas Petition 25.) Joseph. claims his counsel coerced him into not ,
testifying and that, by testifying, Joseph could have revealed facts supporting his self-defense theory. -
(/d.) Judge Hart rejected this argument as well, highlighting the state court's review of the trial record
showing that Joseph intended to testify but indicated that he did not have a sufficient opportunity to
speak to counsel about that decision. (R&R 18-19; Cmwith. Appx. Vol. 1l 30-31.) The trial court called
a recess, giving Joseph the opportunity to discuss the decision with counsel. (Cmwith. Appx. Vol. |l

30-31.) Joseph ultimately decided not to testify and told the trial court he was "comfortable” with the
decision. (/d. at 31.)

"Clalms alleging meffectlveness of counsel premised on allegatuons that trial oounsel s actions
interfered with an accused's right to testify require a defendant to prove{2021 U.S. Dist. LEXIS 14}
either that counsel interfered with his right to testify, or that counsel gave specific advice so
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unreasonable as to vitiate a knowing and intelligent decision to testify on his own behalf."
Commonwealth v. Miller, 805 Pa. 1, 987 A.2d 638, 660 (Pa. 2009) (citations and quotatlon marks
omitted). "The decision of whether or not to testify on one's own behalf is ultlmately to be made by the
defendant after full consultation with counsel. In order to sustain a-claim that counsel was ineffective
for failing to call the defendant to the stand, he must demonstrate either that counsel interfered with
his right to testify, or that counsel gave specific advice so unreasonable as to vitiate a knowing and
intelligent decision to testify on his own behalf." Commonwealth v. Uderra, 550 Pa. 389, 706 A.2d 334,
- - 340 (Pa. 1998). Joseph had ample opportunity to discuss this decision with counsel and he presents’
nothing suggesting counsel's advice not to testify was so unreasonable as to "vitiate a knowing and
intelligent decision." /d. He argues only that the trial court was denied his version of events leading up
to the attack. (Objs. to R&R 11.) But he ignores the many dangers of opening himself up to .
cross-examination and the fact that nothing in the record suggests his decision not to testify was
anything but voluntary. . :
5 ' ’ .
Fifth,{2021 U.S. Djst. LEXIS 15} Joseph contends his counsel was ineffective for not filing a speedy
trial motion under Rule 600 of the Pennsylvania Rules of Criminal Procedure. (Habeas Petition 31.)
Rule 600 allows for dismissal where the Commonwealth fails to bring a defendant.to trial within 365
days after filing the criminal complaint, excluding certain delays attributable to the defendant or the
court. Judge Hart agreed with the state court's conclusion that Joseph could not have prevailed ona .-
Rule 600 motion because, after accounting for delays attributable to him and the trial court, the
Commonwealth waited only 280 days before bringing him to trial. (R&R 20.) Joseph objects, relymg on

a constitutional speedy trial argument based on the factors set forth in Barker v. Wingo, 407 U.S. 514,
82 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). (Objs. to R&R 12- 13)

Joseph is not entitied to relief no matter what theory he asserts as the grounds for his speedy trial .
claim. The record shows that, although approximately 17 months elapsed between the criminal’

“complaint and his trial, Joseph was responsible for at least 124 days of delay and may have been
responsibie for an additional 202 days.3 At the very least, Joseph presents no evidence that the
Commonwealth was "anything other than prepared to go to trial" before the Ruie 600 deadline. (R&R
21.) Because he has no evidence{2021 U.S. Dist. LEXIS 16} that a Rule 600 motion would have had -
any chance of success, counsel cannot have been ineffective for failing to pursue the motion.

6

Finally, Joseph claims his trial counsel was meffectlve for failing to move to recuse the trial Judge
(Am. Habeas Petition 1-5, ECF 12.) He alleges a family member attacked him in open courton -
November 9, 2015, and that this attack "inflamed the passion of the trial judge.” (Objs. to R&R 13.)
Judge Hart found that Joseph failed to exhaust this claim by presenting it on direct appeal or in his
PCRA petition. (R&R 21-22.) He further concluded that the claim is procedurally defaulted because
the time to file a PCRA petition has lapsed (Id.)

Joseph objects, arguing the Court should excuse hlS procedural default under Martinez because (1)
the default was caused by ineffective assistance of post-conviction counsel, (2) that occurred in the
first collateral proceeding in which the claim could be heard, and (3) the underlying claim of trial
counsel's ineffectiveness has some merit, analogous to the substantiality requirement for a certificate
of appealability. Cox, 757 F.3d at 119. He contends the Court should assume bias where the trial
judge witnesses an assault against the petitioner{2021 U.S. Dist. LEXIS 17} in court. (Objs. to R&R
14.) Based on that assumption, Joseph argues trial counsel was ineffective for not ralsmg this issue
and moving for recusal. (/d. at 14-15.)
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[

Joseph's claim fails for two reasons. First, the record contains no evidence substantiating Joseph's
description of the alleged attack. :See (Cmwith. Appx. Vol. | 81) (referencing only a "disruption in
courtroom"”). The Court cannet discern bias on the part of the trial judge without any record evidence

. of the alleged attack. Second, even accepting Joseph's version of events nothing in the record
suggests the trial judge was biased against him based on that attack. Without any support for his
conclusion that the Ceurt should-assume bias, he cannot show that his underlying claim of ineffective
assistance has some merit and therefore cannot-overcome the procedural default under Martinez.

| C - . * . ‘ . .. ' . .o . . X
Joseph also raises two prosecutorial misconduct claims under Brady v. Maryland, 373 U.S. 83, 83 S.
Ct. 1194, 10 L. Ed. 2d 215 (1963). In Brady, the Supreme Court held "suppression by the prosecution
of evidence favorable to an accused upon request violates due process where the evidence is ‘
material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution."
Id. at 87. The duty to{2021 U.S. Dist. LEXIS 18} disclose such evidence applies evenif there has
been no request by the accused, United States v. Agurs, 427 U.S. 97,107,96 S. Ct. 2392, 49 L. Ed. -
2d 342 (1976), and encompasses both impeaching and exculpatory evidence. See United States v.
Bagley, 473 U.S. 667, 676, 105 S. Ct, 3375, 87 L. Ed. 2d 481 (1985). "Such evidence is:material 'if
there is a reasonable probability that, had the evidence been disclosed to the defehse, the resuit-of -
the proceeding would have been different.” ‘Strickler v. Greene, 527 U.S. 263, 280-81, 119 S: Ct. -
1936, 144 L. Ed. 2d 286 (1999) (citing Bagley, 473 U.S. at'682), see also Kyles v. Whitley, 514 U.S.
419, 433-34, 115 S. Ct. 1555,131 L. Ed. 2d 490 (1995): .. . - o o e

To establish a Brady violation a petitioher must also show "the nondisclosure was so serious that
there is a reasonable probability that the suppressed evidence would have produced a different
verdict." Strickler, 527 U.S. at 281. Thus, the "materiality” of the undisclosed evidence separates the
mere nondisclosure of Brady material from a true Fourteenth Amendment due process Violation under
Brady. "The guestion is not whether the defendant would more likely than not have received a different
verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial
resulting in a verdict worthy of confidence." /d. at 289-90 (citing Kylés, 514 U.S. at 434).

1

Joseph argues the Commonwealth cdmmitted prosecutorial misconduct by withholding evidence of
witness Porschia Garcia's prior criminal record. (Habeas Petition 18); see also (Objs. to R&R 6-9). He
claims he could have used this evidence to impeach{2021 U.S. Dist. LEXIS 19} Garcia. (/d.) Judge
Hart rejected this claim, concluding the state court did not err in deciding that nondisclosure of this
witness's criminal record "was so serious that there is a reasonable probability that the suppressed.
evidence would have produced a different verdict'-an essential element of any Brady claim. (R&R *
14-16); Strickler, 527 U.S. at 281. Joseph objects to Judge Hart's treatment of this claim by rehashing
his conclusory position that "[i]t cannot be seriously argued that a Commonwealth witness [sic] prior
arrest was not materially favorable to Petitioner." (Objs. to R&R 7) :

Joseph makes no showing that the Commonwealth's failure to disclose Garcia's criminal record
impacted his trial. Garcia served as one of three eyewitnesses who testified at trial. As Judge Hart
recognized, the state court found that Garcia's testimony was consistent with the other witnesses' and

- the physical evidence from the scene. (R&R 15-16.) The record supports that finding and, as :
explained above, substantial evidence supported Joseph's conviction. He presents nothing to suggest
that evidence of one witness's criminal record would have impacted his trial.4 :

2
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Finally, Joseph argues the Commonwealth committed prosecutorral{2021 U.S. Dist. LEXIS 20}
misconduct by failing to disclose evidence that the victim's fingerprints were found on the knives he
used during his attack. (Habeas Petition 29. .) Judge Hart recommended the Court deny relief on this
claim because the state court did not err in finding that evidence of the victim's fingerprints on.the
kitchen knives Joseph used in the attack was not exculpatory and therefore its disclosure was not
contrary to Brady. (R&R 19-20.) :

This final claim for relief deserves little attention. The trial evidence showed Joseph stabbed his wife
more than 80 times-mostly in the head, neck, torso and back-and suffered no stab wounds himself.
So he cannot seriously argue that the Commonwealth withholding evidence of his wife's fingerprints
on her own kitchen knives somehow casts doubt on the verdict or the fairness of hrs trial.

Y

For the reasons above the Court adopts the R&R, overrules Joseph's objections and denies and
dismisses Joseph's Petition. An appropnate order follows

BY THE COURT: .
/s/ Gerald J. Pappert
GERALD J. PAPPERT, J.
ORDER

AND NOW, this 31st day of August 2021, upon consrderatron of Joseph s Petrtnon for a Wit of Habeas
Corpus (ECF 1), the Amended Petitions (ECF 5, 8, 10, 12), Respondents'{2021 U.S. Dist. LEXIS 21}
Response in Opposition (ECF 25), the Report and Recommendation of United States Magistrate
Judge Jacob Hart (ECF 30), and Joseph's Objections (ECF 38), it is hereby ORDERED that:

1. Joseph's objections are OVERRULED and Magistrate Judge Hart's Report and
-Recommendation (ECF 30) is APPROVED and ADOPTED;:

2. Joseph's Petition for 2 Writ of Habeas Corpus (ECF 1) and his Amended Petitions (ECF 5,8,
10, 12) are DENIED and DISMISSED;

3. No certificate of appealability shall issue;1 ‘
4. This case shall be CLOSED for statistical purposes
BY THE COURT:
/s/ Gerald J. Pappert
GERALD J. PAPPERT, J.
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- IN THE UNITED STATES DISTRICT COURT
. FOR THE EASTERN DISTRICT OF PENNSYLVANIA
CARRINGTON K: JOSEPH,

-

CIVIL ACTION

" Petitioner,
= o - NO. 18-2202
SCI-ROCKVIEW SUPERINTENDENT '
MARK GARMAN, et al.,
.Respondents.

REPORT AND RECOMMENDATION

JACOB P. HART, USM.J. . September 27, 2019

L FACTS AND PROCEDURAL HISTORY
Oﬂ i\IOVemBer .12, .20‘15, following a n'onfjur); tnal before-thc anora‘t':ol_eV Deﬁnis E. A |
Reinaker of the Lancaster County Court of C'JOmmoﬁi Pléas, Petiti;)ner, Carfingtdl-l K. Joseph"
(“Petiﬁonef’ or “Joseph™), was convicted of ﬁst—ﬂegee miirder. Petitioner waived his rightto a
jury trial in exéhange for the Coxﬁr.tionwealth agreel;ﬁg nbt fo pursue the dez;th pénalty; - |
The trial court summarized the facts revealed at trial as follows: - -

At trial, the Commonwealth established the following, gruesome facts. On May2,
2014, [Petitioner] stabbed the victim. His wife, more than eighty (80) times. N.T.T
at 235-252; Commonwealth’s Exhibits 13, 18-21. The majority of the wounds were
to the victim’s abdomen, neck and head. Id. During the attack, [Petitioner] broke
two knives and made multiple trips to the kitchen to retrieve additional knives.
N.T.T. at 142-149, 161-166; Commonwealth’s Exhibits 3, 5-10, 13. At one point, -
. - the victim attempted to stagger out of the apartment’s front door, and as the victim’s
family attempted to assist her, [Petitioner] pointed the knife at them and told them
to move back before they too got stabbed. N.T.T. at 53-57, 104-108, 111-117;
Commonwealth’s Exhibit 13. Defendant then dragged the victim back into the
apartment and closed the door to continue his attack. N.T.T. at 116-117. During
the majority of this extended attack, the victim was laying helplessly on the ground. -
N.T.T. at 254-255, 260-261, Commonwealth’s Exhibit 13. The Defendant’s infant
children were seated in their car seats in the room in which the attack took place. -
Notes of Pretrial Hearing at 25-26. Defendant was described as calm throughout -
' this whole incident, and after being taken into custody, calmly recounted these

AppenSix D"
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facts in great detail, with little remorse shown. N.T.T. at 206; ‘Commonwealth’s
Exhibit 13.

Respondent’s Exhrblt N (J anuary 8 2016 Pa. R. App. Pr 1925(a) Memorandum Opmron
at2-3.-

On December 15, 2015, J oseph was sentenced to hfe W1thout paroLe Petltioner ﬁled a

d1rect appeal and h1s Judgment of sentence’ was afﬁnned by the Pennsylvama Supenor Court on

July 14, 2016. Commonwealth v. Joseph, 154 A.3d‘856 (Pa_. Super 2016) (unpub:hshed1 .

memorandum) | | | ..

) On September 12 2016 Petrtroner ﬁled a petltion pursuant to Pennsylvama sPost
ConV1ction Rehef Act (PCRA), 42 Pa. C.S. §9541 et seq. Aﬁer appomted counsel ﬁled a “no-
merit letter,” pursuant to Commonwealtlr v. Finley, 550 A.2d 2;3 (Pa. Super. 1988), the PCRA
court issued a Notice of Intent to Di.smis-s.the petition on March 21, 20%7. l’etitioner filed a pro
se response, and the Lancaster County éourt of .Common Pleas dismissed the PCRA petition on
May 11, 20%7. On that same date, Joseph filed an appeal of the drsmissal On J anuary 18,2018,
the Pennsylvama Superior Court afﬁrmed the judgment of the PCRA court.

J oseph ﬁled a pro se Petition for Writ of Habeas Corpus in ﬂllS' Court on May' 24,2018. -
He raised the following claims: (1) insufﬁciency of the evidence to sustain a conviction of first
degree murdeﬁ ) Ineff‘ecﬁne assistance of counsel for failing to prevent Petitioner from
waiving his rightto a jury trial, where waiver was entered while he was on heavy sedatives; (3)
ineﬁ'ective assistance of counsel for failing to move for a competency hearing; (4) prosecutorial
misconduct, under B_rady,'for failing to disclose thata Commonwealth witness had a,prior arrest
which could have been used for impeachment; (5) neffective assistance of counsel for failing to
pursue an imperfect self-defense charge; (6) ineffective assistance of counsel for instructing

Joseph not to testify on his own behalf, where he alleges that his testimony could have resulted in

‘the court giving an imperfect self-defense charge; (7) prosecutorial misconduct in violation of
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Brady for Wlthholdmg the murder weapon which contained the decedent’s fmgerprmts and
would have negated the Commonwealth’s theory of events; and (8) meﬁ'ectlve assistance of
counsel for fallmg to move to d1sm1ss pursuant to the Speedy Tnal Act. Doc. No. 1. J oseph
subsequently filed multiple amendments or addendums tOAhIS petmon, in which he did not file a
new or replacement petitton; but rathef, he added argument and/or case law to expand upon his
claims. (Doc. Nos. 5, 8, 12). His Fc.)urthA'mendment ﬁied on July 26I 2018 included an
additional ninth claim in whlch he alleges that hlS trial counsel was meffectlve for fa1hng to file a
motion to recuse the trial judge and that his PCRA counsel was also meﬁ‘ectlve for faxlmg to
raise the issue. (Doc. No. 14). | |
' JQSeph filed a second pf_o se PCRA petition in the I‘,aneaster' éeunty Court ef Common |
‘Pleas on fuly 12, 2018 requesting that a DNA test be eonducted on the murder Weapon He
argued that testmg would show the decedent’s ﬁngerprmts on the kitchen knife, Wthh would
 prove that the Commonwealth’s theory of the events leadmg to the murder are incorrect.
_Petitioner’s request was denied on August 6, 2018. Joseph ﬁled a Notice of Appeal, Wthh ‘was
docketed by the Pennsylvania' Superior Court on August 20, 2018. 13 SSVMDA 2018.

On August 16, 2018 Petltloner filed a Motion for Stay and Abeyance of h1s federal
habeas petition. (Doc No. 13). He also filed a mot1on for discovery in this action, in whlch he
requested that this Court enter an order that Respondent shall furnish Petitioner with DNA results
in its possession and further mandate that testing be cenducted on other evidence including the

kitchen knife. (Doc. No. 15). This Court denied both his Tequest for a stay and his motion for

discovery.
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Respondent asserts that all of Petitioner’s claims are unéxha’usfed; procedurally defaulted
and/or lack merit and request_that the federal habeas petition be denied. Uppn- review, this Court
agrees. |

I. APPLICABLE LEGAL STANDARDS -

- " A. Standard for Issuance of a Writ of Habeas Cornﬁs

Congress, by its enactment of the Antiterrorism and Eﬁ'ective Death Penalty Act of 1996
(“AEDPA”), significantly limited the federal courts’ power to grant a writ of habeas corpus.
Where the claims presented in a federal habeas petitioﬂ Were'adjudicated oni the merits in the
state courts, a federal court shall not grant habeas reliefunless the édjudicéﬁbn: "

| 1. Resulted in a decii'sionj that was Qontréry to, or involved an unreasonable
application of, clearly establlished' fedcral law, as determined by the Supreme

Court of the United. States; or

2. Restlted in a decision that was bé.sed on an unreasonable determination of the
. facts in light of the evidence presented in the state court proceeding. .-

28 U.S.C. § 2254(d).

The United States Supreme Court has made clear that a writ may issue under the
“contrary to” clause _of Section 2254(&)(1) o_nly if the “state court appliés a rule different from |
the governing rule set forth in [United States Supreme Court] cases or if [the state court] decides
- acase differently than [the United States-Supfeme Court has] done on a set of materially

ihdistinguishable facts.” Bell v. Cone, 535 U.S. 685, 694 (2002). A writ may iSsue under the

“unreasonable application” clause only where there has been a correct identification of a legal
-principle from the Supreme Court but the state court “unreésoﬁably applies it to the facts of the
particular case.” Id. This requires a petitioner to demonstrate that the state court’s analysis was

“objectively unreasonable.” Woodford v. Visciotti, 537 U.S. 19, 25(2002).
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- Further, state court factual de_terminatiens are given considerable deference under the

AEDPA. Lambert v. Blackwell, 387 F.3d 210, 239 (3d Cir. 2004). A petitioner must establish

that the state court’s adjudication of the claim “resulted in a decision that was based on an
unreasonable determination of the facts in-light of the evidence presented in the state court
proceeding.” 28 U.S.C. § 2254(d)(2).

B. Exhaustion and Procedural Default

[A] federal habeas court may not grant a petltlon for writ of. habeas corpus unless the.

petitioner has first exhausted the remedies available in the state courts » Lambert v. Blackwell o

134 F.3d 506, 513 (3d Cir..1997) (citing 28 U.S.C. §2254(b)(1)(A)).- The procedural default
barrier, in the context of habeas corpus, precludes federal courts from reviewing a state
petitioner’s habeas claims if the state court decision ié'tsased on a violation of state procedural
law that is mdependent of the federal quesuon and is adequate to support the judgment.

Coleman v. Thompson, 501 U.S..722, 729.(1991). “[T]f {a] petitioner failed to exhaust state

remedies and the court to which petitioner would be required to present his claims in order to
meet the exhaustion requirément would now find the claims procedurally barred . . . there is

procedural default for the purpose of federal habeas . . . Id. at 735 n.1; McCandless v. Vaughn,
172 F.3d 255, 260 (3d Cir. 1999).

1. Exceptions to Procedural Default

To survive procedural default in the federal courts, a petitioner must either “demonstrate
cause for the default and actual p’fejudice as a result of the alleged violation of federal law, or .
demonstrate that failure to consider the claims will result in a fundamental miscarriage of

justice.” Coleman, 501 U.S. at 750.

- a. Cause and f’reiudice Exception
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A showing of cause demands that a_petitioner, establish: that ‘fsome objective factor - -
external to the defense 1mpeded counsel’s efforts to comply w1th the State s procedural rule.”
Coleman, 501 U.S. at 753. Examples of sultable cause include: (1) a showmg that the factual or
legal basis for a clalm was not reasonably avaﬂable to counsel or (2) a showing that “some

interference by officials” made compliance with the state procedural rule impracticable. Murr urray

v. Carrier, 477 U.S. 478, 488 (1986). Once cause is proven, a petitioner must also show that
prejudice resuited from &ial errors that “workad to [petitioner’s] actual and substagtial
disadvantage, infecting his entire trial with error of constitutional dimensiohs.” Id. .at“4‘94. B

.. There is also a narrow exception in which attorney error in collateral proceedings may -
sometimes establish cause for the default of a.claim of ineﬂ'active-assistance of trial counsel. -

Martinez v. Ryan, 132 S. Ct. 1309, 1320 5(2012) (finding that in some cases ineffective assistance

of PCRA cases can serve as cause and prejudice to excuse procedural default of ineffective
assistance of trial counsel clai;ﬁs that could not have been previously-presente_d). Asa general
rule because there is no constitutional right to an. attorney ina state post-conv1ct10n proceeding, a

- habeas petitioner cannot claim constltutlonally ineffective assmtance of PCRA counsel.

Coleman v. Thompson, supra, at 75@. -However, in Martinez, the United States Supreme Court

held that “where, under state law, claims of ineffective asaistancé of trial qquns‘el must be raised
in an initial-review collaterai pmaeeding, a procedural default will not bar a federal habeas coart |
from-hean'ng a substantial claim of ineffective assistance at trial if, in the initial-review collateral
proceeding, there was no counsel or counsel in that proceeding was ineffective.’.’v Id. at 1320.
Martinez has been used to establish cause and prejudice for failure to bring:ineﬂ'éctive assistance

of counsel claims at initial revicw collateral proceedings where they could not have previously

been raised. Id. In order to overcome procedural default under Martinez. a petitioner must
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demonstrate that his collateral review counsel Wa;é ineffective pursuant to the standard set forth
in Strickland v. Washington, 466 U.S. 668 (1984) and “must also demonstrate that the
uﬁdérlying ineffective- assistance-of-trial-counsel claim is a substantial one, which is to say that
the petitioner must demonstrate that the claim has some merit.” Id. at 1318. -
'b. ‘Fundamental Miscarriage of Justice Exception

To establish the fundamental miscarﬁage of justice exception, the petitioner must '
demonsﬁate his ‘or;her “actual innocence.” Schlup v. Delo, 513 U.S. 298, 324 (l 995); Calderon
V. Thonipson,. 523 U.S. 558, 559 (1998). A demonstration of actual innocence requires the -
petitionér to présent new, reliable evidence of his or her innocence that was nét presented at trial.
Schlup, 513 U.S. at 324. The new evidence must be considered along with thé entire record; " *
including that which was excludéd ‘or unavailable at tial. Id. at 327-28. Once such evidence is
presented, the petitioner’s defaulted claims can only be revieWed if “it is moré likely than not -
that no reasonable juror Wbuld have found petitiérier guilty' beyond a reasénable do'jl_;bf” 'iﬁ‘light ’
of the new factual evidence. Id. at 327.

.. C. Ineffective Assistance of Legal Counsel

idn Sﬁickland v. Washington, 466 U.S. 668 (1984), the Un'ited States Supreme Court set - -
forth the st.andard for.claims of ineffective assistance of counsel in violation of the Sixth -
Amendment. Counsel is presumed to have acted effectively unless the petitioner demonéh‘ateé
both that “counsel’s fepresentatioﬂ fell below an objective standard of reasonableness” and that =
there was “a reasonable probabilit.s' that, but for counsel’s unprofessional errors, the result of the -
'proceediﬁg would have beeﬁ ajffemnt.” Id. at 68688, 693-94..
First, the petitioner .mus‘t demonstrate ‘thallt his trial counsel’s performance fell below an

“objective standard of reasonableness.” Id. at 688. The court “must judge the reasonableness of
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counsel's challeng"ed.eonduct on the facts of the: particular case, vietlved -las of 'the t:ime of )
counsel's conduct.” Id. at 690. Because of the difl:iculties in makmg a fair assessment,
eliminating the “distorting effect” of hmd31ght, “a court must mdulge a strong presumptlon that
- counsel’s conduct falls within the wide range of reasonable professronal assrstance that is, the
defendant must overcome the presumption that, under the cucumstances, the challenged action

‘might be considered sound trial ‘strategy.’.” 1d. at 689 (quoting Michel v. Louisi_a, 350 U.S.

91, 101 (1955)). ktis well-established that counsel cannot be meffective for failmg toraisea

meritless claim trickian. c_l, 466 U S at 691 Holland v. Horn, 150 F. Supp 2d 706 730 (E D.
Pa. 2001) - |

"To satisfy the second prong of the Stnckland analysrs a defendant must estabhsh that the
deficient performance prejudmed the defense ThlS showmg requires a demonstration that
counsel’s errors were so serious as to depnve the defendant of a fair trial or a trial whose result is
reliable. S_tricklang, 466 U.S. at 687. More specifically, a defendant “must show that there is a
reasonable probability that, but for counsel’s unpr_ofessional errors, the result of the proceeding
would have been different. Areasonable probability is a probability sufticient to undermine

confidence in the outcome.” Id. at 694.

1. DISCUSSION

A. Sufficiency of the lavide_ng_g
In his first elaim"Petitioner alleges that the evidenee presented at trial was insuﬂ:icient to
sustain his conviction of first-degree -murder.* He argues that the evidence “‘was insufficientto \
establish that Petitioner acted with specific intent to kill the victim where evidence produced at

trial demonstrated that Petitioner and decedent engaged in a very' heated argument which
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escalated and decedent scrambled to retneve a kltchen kmfe resultmg in a struggle and
Petltloner defendmg hrmself from deceden ? Pet. at 6. -

A habeas clalm alleging msufﬁcrency of the ev1dence is grounded in the Due Process
Clause of the Fourteenth Amendment. The Fourteenth Amendment guarantees that no person
shall be cnmmally conv1cted except upon suﬁiclent proof, which is defined as evidence
necessary to convmce a tner of fact beyond a reasonable doubt of the existence of every element
of the offense. Jackson V. Vlrggg;a, 443 U.S. 309, 316 (1979) Trad.ttlonally, the standard of
review for challenges to sufﬁcrency of the evidence is hrghly deferential. “ [Tjhe cnt1cal mquu'y
on review of the sufﬁc1ency of the evrdence to support a criminal conv1ct10n . . does not
require a court to 'ask itself whether it believes that the ev1dence at the tnal estabhshed gurlt

: beyond a reasonable doub " Jackson, 443 U S. at 318 19 (quotmg Woodbv V. lNS 385U.S.

276,282 (1966)) Rather, as set forth by the Umted States Supreme Court, “[t]he relevant
question is Whether, after viewing the ev1dence in the hght most favorable to the prosecutlon
any ratlonal tner of fact could have found the essential elements of the cnme beyond.a

reasonable doubt.” Id. at 319 (emphasrs in ongmal); see also Sullivan v. Cuyler, 723 F.Zd 1077,
1081 (3d Cir. 1983) (adopting the Jackson standard).

; .Joseph raised this claim to the l’ennsyIVania Superior Court on 'direct.appeal .'The '
Superior Court noted that although Joseph told the police that he blacked out aﬁer inflicting the
first stab wound “this assertion was contradicted by other portions of his statement wherein he
clearly recounted much of the mcldent and displayed a calm demeanor while doing so0.” Superior
Court- Direct Appeal Op. (7/14/2016) at 7 (Doc. No. 25-3 at 96). The court rejected his claim as

follows:

Indeed, the evidence presented at trial established that the victim was stabbed
repeatedly in her face, neck and torso area. A knife left lodged in her back had to '
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be removed by emergency personnel as 1t was hmdermg CPR. N‘T 11/ 10/ 15 at
196. " Dr. Wayne K. Ross, a forensic pathologist who performed the .autopsy,
testified regarding [decedent’s] injuries and determined. the cause of death was
multiple stab wounds and the manner of death was a- ‘homicide. N.T., 11/10/15, at
251. He further remarked that while she may have died as a result of a smgle stab
wound to her neck, her wounds were sustained from a defensive, rather than an
- offensive posture. N.T., 11/10/15, at 252, 256. Moreover, while he could not speak
definitively as to the amount of time that transpired during the brutal attack, Dr.
Ross indicated that in light of the evidence of movement around the scene and the
fact that the victim sustained 82 stab wounds inflicted by multlple bent and broken
knives, he believed ‘[t]hat would take some time.” Id. at 260-61.

The victim’s sister Keina Cowan testified that as [Petitioner] and her sister argued,
she ran to a neighbor’s home to call police, because [Petitioner] had confiscated
their cell phones. As she fled, she could hear the victim apologize to [Petitioner]
and plead with him to stop. - N.T., 11/9/15,. at 49-50. - When she returned to the -
home, she found the door had been locked and proceeded to kick it in. She

discovered her sister alone in the living room bleeding on the couch. Id. at-50-51. - -

Ms. Cowan fled again to get help, and when she returned with the victim’s friend

~ and neighbor Porschia Garcia, the two were unable to gain entry to the. home, -
" because someone was holding the door shut. Id. at 52. Thereafter, the victim fell
- out of the house, and Ms. Cowan and Ms. Garcia attempted to pull her away.

[Petitioner] appeared in the doorway and ordered the women to retreat, held a knife

to Ms. Cowan’s forehead and threatened to stab them if they refused to leave. Next,

he pulled the victim’s hair and stabbed her in the neck while the women looked on.
Id at 54-56.

Detectlve Brian Freysz, the prosecutmg officer, testified that when he arrived at the
" scene he noticed [Petitioner] was covered in blood and that he ‘seemed calm.” N.T.,

11/10/15, at 204-05. At approximately 11:30 that morning he conducted -an

interview with [Petitioner] at which time [Petitioner] clearly understood the

questions posed and detailed what had transpired earlier. -Although [Petitioner] also

indicated that he had ‘blacked out,” Officer Freysz explained [Petitioner] revealed
to him ‘exact details’ of the murder, and Officer Freysz believed [Petmoner] had
“ told him ‘the truth of exactly what transpn‘ed. Id. at 215, 222-27.

The record is devoid of any expert. or lay testimony to establish [Petitioner’s]
actions were a brief, spontaneous attack which occurred without delibérate thought
and action. [Petitioner] stabbed his wife scores of times, during which he had the
wherewithal to stop his brutal attack, retrieve additional knives, threaten to stab
other women, lock and close the door, and drag his victim back inside the home to -
continue his savagery. He was able to recount calmly and methodically his actions
to pohce shortly thereafter.

Any attempt on [Petitioner]’s part to claim he acted in self-defense is also negated
by the record evidence and belied by the statement he coherently provided to police

10
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after the murder. Ms. Cowan heard her sister plead with [Petitioner] to stop and
-saw her immobilized due to her i injuries. If [Petitioner] at any time felt threatened,
as his wifé lay bleeding in the doorstep he could have fled the premises when the

women came to her aid; instead he threatened Ms. Cowan and Ms Garcia and
stabbed the victim i in the neck in thelr presence '

Clearly, [Petmoner] s overall conduct was not the result of a heated exchange
between the victim and him, nor were his actions the product of self-defense. As
such, we conclude the Commonwealth - ‘presented sufficient evidence to establrsh
[Petitioner]’s mtent to commit ﬁrst-degree murder

Id. at 7-9 (Doc. No 25 3 at 96-98) -

The state court’s ﬁndmgs are not contrary to the clearly established federal law in this
area, Wlllch reqmres that “aﬁer vrewmg the ev1dence in the hght most favorable to the
prosecunon, any ratlonal trier of fact could have found the essential elements of the cnme
beyond a reasonable doubt.” Id. af 3 19 Clearly, upon revrew of the evidence as presented by
the prosecutlon in thlS case, there isno doubt that a ratlonal trier of fact could have found the
essentlal elements of the crimie, mcludmg the speclﬁc mtent to kill, beyond a reasonable doubt.
As the state court found, the nature of this brutal attack, including the fact that Petltloner who
was descnbed by the court as “an obviously healthy, muscular adult male, * stabbed the victim
82 times mostly in the head, neck and torso, the fact that after breakmg or bendmg kmves he
obtamed addltlonal kmves and contmued the attack, that he threatened to stab the other women. .-
coming to the victim’s aid and then stabbed the victim in the neck in front of them and that he
then calmly admitted to the police what he had done, is all more than sufﬁment to demonstrate a
specific intent to kill. See Direct Appeal Op. at 6 (Doc No. 25-3 at 95). The state court’s
ﬁndmg is cons1stent Wlth the clearly estabhshed federal law and was not based uponan

unreasonable detem_nnatlon of the facts, The claim miust be de,nied,

11
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B. Ineﬁ‘eet-weAssxstance of lTnal Counsel for Allovn ng h to Waive Bl_ght to Jury
Trial ' o

In his second claim, P@ti;tioner argues that he was denied his Sixth Amendment; right to
the eﬁ'ectivp assistaqce pf trial counsel when’ his counsel failed to preveﬁt h1m from:waivfhg his
right to a trial by‘al jury of his peers. He alleges th:fxt his waiver was entered u’nkn'owirigly and -
unintelligently because he was on several heavy sedative pﬁychotropip medications at thé time of
the waiver.

Thié c__:léim was ais_o rejected by the PCRA :cbuft and by the Pennsylvania Superior Court
on appeal. As'the PCRA court noted, the record reveals that the trial court informed Petitiorier of
the essential_ concepts of a trial by jury énd conducted an on-the-record colloquy before accepting
his waiver. The PCRA court noted as follows: |

[T]he Court specifically asked the [Petitioner] whether he had been treated for
mental illness, to which the [Petitioner] responded in the negative. (N.T., 10/1/15,

p. 5). The Court then asked the [Petitioner] if he took any prescribed medication, <2
to which the [Petitioner] responded in the affirmative. (N.T., 10/1/15, p.5). The . - :
Court then followed up that question, asking if the medication would interfere with o 1

the [Petitioner]’s ability to understand the proceedings that took place that morning.
(N.T., 10/1/15, p.5). To this question, the [Petitioner] responded in the negative.
(N.T, 10/1/15, p.5). The Court then informed the [Petitioner] of the mandatory
sentence that the [Petitioner] would face for a First-Degree Murder conviction.
-(N.T., 10/1/15, p. 9). Lastly, the [Petitioner] admitted to the Court that he had ample .
opportunity to consult with trial counsel about his decision to waive the jury trial. .
(N.T., 10/1/15, p. 11). Because the record illustrates that the [Petitioner]’s waiver
was knowing and intelligent, the [Petitioner]’s ineffective claim is without merit.

PCRA Court Op. 3/21/17 (Doc. No. 1-1 at 10-11).

| According to Petiﬁoner’s own g.dmissions on record he was not being treated for mental illness,
the medication he was takmg did not interfere with his ability to understand the proceedings, and

| he héd ample opportunity to discuss the waiver w1th his attorney. Id. Fur.thahhore, he was then
asked by the court if based upon hié consultation with his attorneys and the rights reviéwed with

him by the court. he still wished to waive his right to a jury trial. He was also informed that once
' 12
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the court accepted his waiver, he could not change his. mmd and followmg thlS Petitioner still
testlﬁed that he was Walvmg h1s nght toa _]ury tnal .. | \

As the Supenor Court found, since the Commonwealth agreed not to pursue the death
penalty in exchange for Petitioner’s jury trial waiver, counsel had a reasonable basis to
recommend the waiver. See PCRA Superlor Court’ Opmlon, 1/18/18 at 6. There is no indication
in the record that Petitioner was unable to waive his nghts and there was certamly incentive to
enter into the waiver. given the Commonwealth’s agreement not to pursue the death penalty.
Therefore, the state court’s finding that Petitioner’s counse] had a reasonable basis to make such

- a recommendation and was therefore not ineﬁ'ective is not an unreasonable application of the
clearly established federal law or based upon an unreasonable determination of the Facts. The -

claim must be denied as it clearly lacks merit.

Ineﬁeetmq&sslstanceef Counsel for Fallmg to Move for Competency Hearmg

In his third cla1m J oseph asserts that he Was demed lus Sixth Amendment nght to the
effectlve assrstance of counsel because hrs tnal counsel falled to move for the court to conduct a
competency hearmg He argues- that the court should have conducted a competency hearing to
deterrnme if he understood the nature of the charges and whether he could ass1st counsel in:

[

defendmg h15 case because he was, “on heavy sedative psychotroplc medications™. .‘ .
The PCRA court noted that since a defendant is presumed to be competent to stand trial, the
‘burdenison a defend_ant to prove that he \is incompetent. The court found that without evidence
of him actually being incompetent a claim of counsel ineﬂ‘ectirreness for failing to pursue a ‘
hearmg would fail. In ﬁndmg that there was no evidence supporting Petitioner’s clarm and that
his counsel was therefore not ineffective in seekmg a competency hearmg, the court found the

following:

13
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A review of the record demonstrates that there is no evidence supporting the
[Petitioner]’s claim. The [Petitioner]’s interview with the police demonstrates that -
he was recognizant to the circumstances surrounding the crime, as he was
responsive to questions posed and understood the Miranda rights there (sic) were
read to him. (N.T., 11/10/15, p. 214-215). Further, the [Petitioner] graduated from
high school and attended community college. (N.T., p. 21). The [Petitioner] further . -
' testified that he had never been treated for mental illness and, although he stated he
was taking psychotropic medication, the [Petitioner] affirmed that the medicine did
not interfere with his ability to understand court proceedings (N.T., 10/1/15, p.5).
The [Petitioner] presents no evidence to support his claim, and the record clearly
contradicts the [Petitioner]’s contention that he did not understand the nature of the
.proceedings. As such, this claim is without merit.

PCRA Court Op. 3/21/17 (Doc No. 1-1 at 11 12)..
As the Supcr_;or Court noted when it upheld the PCA court’s ﬁndmg that counsel was not
. meﬁechve Petmoner presented no mformatlon which would have led counsel to believe he was

mcompetent at any point durmg the representatlon Although Petmoner mformed the court during

the polloq_uy that he was taking prescription medication,he-e so-testified-that he-
=Me®@e@&&ﬁtﬁﬁ@aﬁ@&em%ng? Ther'efhre,.couhsel’s‘ actions in failing
to nﬁo;/é for a competency heaﬁngfv'}er&-‘not- unr_easonablc." The Superior bouﬂ’s ﬁnding that
counsel was not meffectlve because there was nothmg to indicate that Petitioner was incompetent

is not contrary to the clearly estabhshed federal law or an unreasonable apphcatlon of the facts.

. This claim must al,s_ovbe denied.
D. Prosecutorial Miscpnduct

'Next; Petitioner claims that the Commonwealth committed prosecutorial misconduct by
withholding and failihg to bring to the Court’s attention the fact that a Commonwealth witness
had a prior arrest record which he claims could have been used for impeachment purposes. He

alleges that the prosecution failed to disclose this information in violation of Brady v. Maryland,

14
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373U.S. 83 (1963). He also allegés that his co;ihsel was ineffective by failingffé cond}lct an
investigation to d-isc{){fer therecord. ‘ a | |

Bﬂy reqﬁire; .'.that the*prosecutlon tum over any eXclllpa._tOry evideﬂc¢ to the defgnse.
Brady, 373 US. at 87 There ére three eleﬁlégts n—gede;d. to showzlé Qx;aiy violation: *(1) the

prosecution musf suppress or withhold evidence, (2) which is favorable, and (3) material to the

defense." United States v. Perdomo, 929 F.2d 967, 970 (3rd Cir.1991) (citing Moore v. Hllinois

408 U.S. 786 (1972)). In order to be considered “favorable to the accused, the evidence must be

A . either exculpatory or impeaching. Strickler v. Greene, 527 U.S. 263, 281-82 (1999). Evidence is

“material” under Brady when there is “a reasoniable probablhty that, had the evidence Eeeu
disclosed to the defense, the resulf of the proceeding would have been different. X"réasonable
prObability' is a probability sufficient to undermine confidence in the outcome.” Simmons V .
Beard, 590 F.3d 223, 234 (3d Cir.2009) (quoting U.S. v. Bagley, 473 U.S. 667, 682 (1985).

The PCRA court noted that Petitioner failed to present any evidence to support the claim
and also failed “to establish how, assuming arguendo, the fevelétion of a witness’s criminal .
repord would’ve changed the outcome of the procéedings.""’ Petitioner;s Ex. A (]joc; No. 1-1 at
12). “The Pennsylvania Superior Court note'd that “for a défendant to bé entitled to a new trial -
based oﬁ the pros_écution’s failure to discloge in:f'qrmaﬁog-regarding-a ﬁﬁeés’s ci'edibility, the
defendant must demonstrate that the reliability of the witness may well be determinative of his

guilt or innocence.” S'ﬁperior Ct. Op. at 9, quoting Commonwealth v. Simpson, 66 A.2d 253,
266 (Pa. 2013). The court continued as follows:

Instantly, in addition to Garcia, the Commonwealth produced two additional
eyewitnesses, the victim’s sister and another next door neighbor. Both testified to
circumstances that were consistent with Garcia’s account. See N.T., 11/9/2015, at
34-57, 87-99. In addition, the Commonwealth produced a host of physical evidence -
in support of its position that the victim was stabbed over 80 times, while
[Petitioner] did not suffer one stab wound. Accordingly, even if admissible

15
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evidence about Garcia’s prior arrests or convictions existed, and was discovered by

“counsel or disclosed by the Commonwealth, the outcome of the trial would not have.
been different. Accordingly, there was no Brady violation and counsel was not
ineffective for failing to dxscover this mformatlon

Superior Court Opinion at 9-10 (Doc. No. ,1-1 at 29-30). |
| ‘. The 'state court’s ﬁndinf.r,’in this matter was eonsistent with the applicabIe clearly '
established federal law. Given the remaining evidence presented at trial, even if Petitioner could
‘have demonstrated that the governrrxent withheld evidence ofa couviction that couid have been
used for lmpeachment purposes against Garc1a, there would not bea reasonable probablllty that
the outcome would have been dlfferent 1f the ev1dence was not suppressed Therefore the
court’s finding that there was no-Brady v1olatlon which would warrant anew tnal is not contrary \
to or an unreasonable apphcatlon of the clearly established laW or based upon an unreasonable
' deterndination of the facts, as the evidence is not “material”. |

Furthermore the court’s ﬁndmg that the meifectlve assistance of counsel clalm for

failing to conduct an investigation which would have revealed the arrest record of witness
Porschia Garcia lacks merit was valso not contrary to or an unreasouable appli_oation of the clearly
established federal law. Ef/en if c;ounsel had uncovered a conviction that could have béen used
for 1mpeachment purposes; given the other evidence in the case, 1t is unllkely that the result -
would have been dlﬂ’erent Accordmgly, this claim must also be denied as Joseph 1s4mab1eto
_prove prejudice as required under the second prong of Strickland to prove a claim of ineffective -

assistance of counsel; ‘Therefore, this claim must also be denied.

E. Ineffectlve Assnstance of Counsel for Fa ling to Pursue Imgerfect Self-Defense
Clalm

Petltloner asserts that his trial counsel was ineffective for failing to pursue the defense of

imperfect self-defense in his case. He aréues that the he stabbed the decedent in the heat of

16
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passion in an attempt to protect h1mse1f after she had threatened to geta knife from the kitchen

and stab h1m and a stmggle ensued Petltlon -Doc No. 1at 49

.' The Pennsylvama Superior Court properly reJected this claun ﬁndmg that his argument
lacked argunable merit. Flrst the court set forth the reqmrements for an 1mperfect self- defense

claim, as follows:

A defense of ‘imperfect self—defense exists where the defendant actually, but
unreasonably, ‘believed that deadly force was’ necessary. However, all other
prmc1ples of self-defense must still be met in order to establish this defense. The
requlrements of self-defense are statutory: ‘The use of force upon or toward another
person ‘is justifiable when the actor believes .that such force is 1mmed1ately -
necessary for the purpose of protecting himself against the use of unlawful force by
such other person on the present occasion.’ 18 Pa.C.S.[]§ 505(a). If the defender; L
- did not reasonably believe deadly force was necessary[,] he provoked the incident,
or he could retreat with safety, then his use of deadly force in self- defense was not
~ justifiable. A successful ¢laim of imperfect ‘self- defense reduces murder to
voluntary manslaughter.

" Superior Court Opinion at 10 (Doc.No. 1-1 at 30) quotmg Commonwealth V. Truong 36

A 3d 599 (Pa Super. 20 12). The ev1dence at tnal estabhshed that Petltloner stabbed the
decedent more than 80 tunes and he d1d not incur even one stab wound As the Supenor
Court noted, “[t]hlS fact alone is sufﬁc1ent to estabhsh that [Petltloner] s behef deadly force

was necessary was unreasonable » Id. Furthermore as the Court noted, the fact that he

- used multiple knives over a period of tlme and dragged the victim back i into the house when

she tried to escape, established that he could have retreated safely even if she was the. :

aggressor. Id. -

As the state court found, an argument that Petluoner was ehglble for such a defense ‘

, clearly lacks merit and pursuant to Stricklan and, counsel cannot be ineffective for faﬂmg to raise a

meritless argument, such as thisV Th1s claim must-be denied as the Superior Court’s ﬁnding is

17
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et contrary to or an unreasonable appiicaﬁéﬂ of the éiéarly established federal law and ismet

based upon an unreasonable determination of facts in this matter.

. F. Ineffective Assistance of Counsel for Advising Petitioner Not to Testify

4

Nexﬁ"i’eﬁﬁoner argues that he was denied his Sixth Amendment right to the effective
assistance of counsel because his trial counsel pfevented him from testifying on his own behalf.
iJose»ph argues that testifying would have brought to the court’s attention the facts leading up to’
the a_itercatioh between him and the decédent and would have demonstrated imperfect self- -
defensé._' ‘
As the Superior Court found, Petitioner’s claim that he was coerced into his decision not
to testify is completely belied by the record in this matter. The Superior Court explained as
‘ follows:
At trial, the trial court informed [Petitioner] that counsel had indicated that it was
[Petitioner]’s wish that he testify on his own behalf. N.T. 11/10/2015, at 276.
When the trial court then went on to colloquy [Petitioner] about this decision,
[Petitioner] was asked if he believed he had ‘sufficient opportunity to confer with
counsel with regard’ to his testifying. Id.. [Petitioner] responded, ‘Not really.” Id.
at 277. The trial court called a recess, and after about 15 minutes, [Petitioner] and ’
counsel returned to the courtroom. At that point, the defense rested, and the trial
court continued the colloquy of [Petitioner] about his new decision not to testify.
Specifically, [Petitioner] stated that he was ‘comfortable’ with the changed
* decision. Id. at 278. Based on the foregoing, the record shows that [Petitioner] had
every opportunity to exercise his right to testify, and we cannot agree with
[Petitioner] [that] trial counsel interfered with this right. '
Superior Court Opinion at 12-13 (Doc. No. 1-1 at 32-33).
The court further noted that Joseph did not suggest that counsel offered unreasonable advice
that would “vitiate a knowing and intelligent decision.” Id. at 32. The court stated that while
* Petitioner argued that he should have testified because he did not have any prior convictions to
be used for impeachment, he heglect@d to consider “the myriad of reasons as to why his

testimony would not have been helpful to his cause.” Id. As the Superior Court noted, if Joseph
18
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had tesuﬁed, the Commonwealth could have cross-exammed h1m about the gruesome attack.
. The Supenor Court ther-efere concluded that Petltloner had falled to  present evidence to support
his claim that counsel s advice was so unreasonable that his decision was not knowing and
intelligent.” G1ven the record demonstl'aung that he had amiple time to discuss the issue with
counsel and then clearly indicated that he did not wish to testify and the lack of any evidence to
demonstrate that he was coerced or that his decision was not ﬁlllyinfo'rmed and voluntary |
Joseph has failed to demonstrate that his counsel did not act reasonably Therefore the Supenor
Court’s finding is aet contrary to or an unreasonable application of the - clearly estabhshed federal

law and does not involve an unreasonable determmatlon of the facts. Tlns cla1m must-al,so-be »

demied: * - . W

G. Prosecutorial stconduct by Failing to Disclose Decedent’s Fmgerprmts on Knives

In his seventh claim, Ji oseph argues ‘that the Commonwealth comm1tted prosecutonal
mmconduct by withholding “substantral matenal ewdence namely the murder weapon, which
contained the Decedent[ Is ﬁngerprmts ” Pet. at 12C- Doc No Jatl 8:ijeargues that the
evidence would have tarmshed the Commonwealth’s theory of events

Once again, Petltloner alleges that evidence was: wrthheld in violation of B_d_y However as
the Superior Court found, “[t]o establish a Brady violation, [Petitioner] must demonstrate that the
evidence at issue was favorable to him, because it was either exculpatory or could have been
used for impeachment' the prosecution either Willfully or inadvertently suppressed the evidence;

and prejudice ensued.” Supenor Court at 13- 14 citing In re R.D 44 A.2d 657, 675 (Pa. Super.

2012). The state court’s ﬁndmg in this case that ev1dence of the victim’s ﬁngerprmts on her.own

kitchen knives is not exculpatory, is certamly not contrary to Brady, the clearly estabhshed

19



Case 5:18-cv-02202-GJP Document 30 Filed 09/30/18 Page 20 of 23

federal law and is not based upon an unreasonable application of the facts. Since the 'evideuce -
cannot be considered exculpatory, the government cannot be guilty of misconduct for faﬂmg to
oroduce the e-vidence.’ As the. Supeﬂof Court noted, Petitioner stabbed the victim over 80 times
and was not stabbed'lﬁmself even once. Therefore, “the existence of the victi-m’s fingerprints on
her own kitchen knives is certainly not material to his gu11t or innocence.” Id. at 14 — Doc. No.
1 1 at 34. Th1s cla1m must be denied as it lacks merit. |

H. Ineffective Ass1stance of Counsel for Failing to File a Motion to Dismiss Pursuant to
the Speedv Trlal Act

VJoseph argues that he was depnved of effectlve ass1stance of counsel because his trial -
. counsel failed to file a motlon to d1sm1ss h1s case pursuant to Pennsylvama s Speedy Trial Act p¥4
The state court found that Petmoner faﬂed to demonstrate that he would have prevalled on a Rule

600 -mgqtion and therefore his counsel’s actlons in fallmg to file the motion were not
unreasonable. |

The etute court deuied his claim of ineffective as.sistance.of counse_l upon finding that his
claim undet Pennsylvania’s Speedy Trial Act lacked merit. The Superior Court noted thet
dismissa1 is requited under Pennsylvania Rule of Criminal Procedure 600 “only whe_u the
Commonwealth fails to bring a defendant to trial within 365 days, with the deadline adjusted to -
take into account all excludable time and_.excusable deley.” Superior Court Op- Doc. No. 1-1at
36. | | | 4 '

As the PCRA court fountl, Joseph failed to calculate excludable time attributable to the
defendant. PCRA Op.- Doc. No. 1-1 at 17. The Court found that after excluding the time for
two continuances sought by Joseph, only 280 days remained attributable to the Commonwealth

and ther_e was therefore no violation. Id. at 17-18. The Court found no misconduct on the part of
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the Commonwealth to dcpﬁve Petitioner of his Speedy Trial Act rights and therefore found that
there was no ineffective assistance of counsel in failing to file the motion. Id. at 18.

" The 'Super_ior Court found that after examining the continuances, the record does not support

* a conglusion that the Commonwealth was anything other than prepared to go to trial. In addition

to the initial continuances requested by the defense, as the Cbmmonwcalth asserts, the time given
to allow the defense to obtain records and experts for the penalty phase of the trial should also be
excluded from fhe calculaﬁon. Accordingly, the ;state court’s determination that there wasno
ineffective assis@ce of counsel given tha;c there was no arguable merit to his posﬁ:ioxi that he
would have prevailed on a motion filed pursuant to Rule 600 was not confrary to or an
unreasonable application of the clearly established federal law and was not based uﬁon an
unreasonable dete‘rminé;tion‘ of the facts. Once again, this cla1m must be deniei ,
I. Ineffective Assistance of C(;unsel for Failing to Move for Recusal

In his final claim, added by way of a later ﬁlmg‘;‘ Pet%ﬁoner alleges that his trial counsel
failed to provide effective assistance of counsel as guaranteed by the Sixth Amendment by
failing to file a motion to have the trial judge recuse himself. §eseph alieg.es'that he was
assaulted by Keyon Bertrand Cowan in open court on November 9, 2015..' J ;)seph CIaimé—that ‘
“[t]he anéervaﬁd assaultupon Petitioner by Cowﬁp exhibited to the trial judge the hostility

brandished by Cowan, a family member, towards Petitioner which ulﬁméfcly inflamed the

passion of the trial judge.” Dee-No—12at3-4- He aréueé that because of the inflammatory

impact the attack had on the trial judge, his counsel should have immediately filed a motion for

. recusal,,

As Respondent argues, this claim was not raised to the state courts on direct appeal or in

his PCRA petition and was therefore not exhausted. The claim is also précedurally defaulted
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since his time for filing a PCRA petition has lapsed and because the state court would also likely
find the claim has been waived. Joseph does not ¢ven allege that he can otherwise demonstrate
actual cause and prejudice or that failure to review the claim would result in a fundamental
miscarriage of justice in order to excuse the default. He seeks to excuse the procedural default
pursuant to Martinez v. Ryan by alleging'that his PCRA counsel was ineffective for failing to
raise tﬁe claim. See Martinez v. Ryan, 132 S. Ct. 1309-(2012) (ﬁndihg that invsome‘cases
ineffective assistance of PCRA cases _can-serve as cause and prejudice to excuse procedur;ll
default of ineffective assistance of trial oounsel olahhs that couldAﬁo‘t .heve been previously
presented).

As Respondent argues, the record cc"mteins no evidence regarding the incident at ;u, ‘onl}"l‘
a notation of a “disruption in courtroom.” Becauee Petitioner failed to raise the claim in the -
statecourts, the record was not developed at trial or during a PCRA hearing. Furthermore, even
based upon the attack as Joseph describes it there is no evidence to support Petitioner’siclaim
that the trial judge was biased. Accordingly; as the state court found, the underlying claim of
~ ineffective assistance of counsel for feiling to move for the judge to recuse himself lacks merit.
~ He is unable to demonstrate that the underlymg ineffective assistance of trial counsel claim is a

“substantial one” since the claim lacks merit. Id. at 13 18. Therefore Joseph cannot overcome

procedural default under Martinez, because he cannot demonstrate that his collateral review
~ counsel was ineffective pursuani to the standard set forth in Strickland.
Petitioner’s trial counsel cannot be ineffective pursuant to Strickland for failing to raise

this unsupported and meritless claim. Stricklanc_l, 466 U.S. at 691; Holland v. Horn, 150 F. Supp.

2d 706, 730 (E.D. Pa. 2001) Therefore, the default will not be excused pursuant to Mamnez

The clalm, which also lacks merit, remains procedurally defaulted and must be demed
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Iv. CONCLUSIQN

- For all of the foregomg reasons, Joseph’s habeas petmon should be denied in its entirety.

Accordmgly, I'make the following:

RECOMMENDATION

AND NQW, this 27% day of September, 2019, IT IS RESPECTFULLY
RECOMIV[ENDED that the petition for writ of habeas _;:orpus be DENIED. There has been no
substantial showing of the denial of a constit;utional right requiring 'thé -issﬁance ofa cei;tiﬁcaté of |
appealability. The Petitioner may ﬁle‘objections to this Report and Recommendation. See Local
Civ. Rule 72.1. F ailurg to ﬁle_ timely objections may gonstitute a waiver of any appellate rights.

BY THE COURT

/s/ Jacob P. Hart

JACOB P. HART
UNITED STATES MAGISTRATE JUDGE
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