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QUESTION PRESENTED

Whether the court of appeals' failure to adhere
to this Court's repeated &dmonishment .on the
coreect application of the COA standard requires

this Court to grant petitioner a COA on:hig~Davis

and Taylor claims; or,i&n the alternative, GVR

‘his Davis/Taylor claims following issuance of a

COA by this Court for resolution of those claims
in the first instance in the lower court.
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The Respondent, United States seeks this Court to reject this
Petitioner's request for a COA which is required in order for him
to appeal, "his challenge to the classification of his Hobbs Act
conviction as a crime of violence" as defined in 18 U.S.C. §924(c)
(See Brief of the United States in Opposition to Petition for A Writ
of Certiorari, p. 8; hereafter, "Resp. __ ").

It is Respondent's position that, petitioner's "contention lacks
merit[;]" (id.), however itsistance flies in the face of this Court's
repeatedﬁ%dmonishment éﬁﬁlower courtsfﬂk the éorrecfﬂgtandard to béﬂ“
applied when a habeas applicant seeks a COA. First, this Court has
made abundantly clear, that a COA inquiry is not a determination on

the merits. See Miller-El v. Cockrell, 537 U.S. 322, 336 (2003)("[a]

COA determination requires an overview of the claims in the habeas
petition and a general assessment of theéir merits"). Secondly, the
liberal COA standard only requires a demonstration by the habeas

applicant that his claims are:debatable amongst reasonable jurist

in accordance with §2283(c). See Buck v. Davis, 580 U.S. 100, 101

(2017)("At the COA stage, the only question is whether the appli=
cant has shown that jurist:could disagree with the district court's
resolution of his constitutional claims or that jurist:could con-
clude the issues presented are adequate to deserve encouragment to
proceed further")(internal quotations and citations omitted). Final-
ly, a habeas applicant seeking to obtain a COA is not required to
demonstrate that he would win. See Miller-El, at p. 337 (stating

that, "[i]t is consistent with §2253 that a COA will issue in some
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instances where there is no certainty of ultimate relygf [because]

when a COA is sought, the whole premise is that the prisoner 'has

already failed in that endeavor.'")(quoting Bar#foot v. Estelle,

463 U.S. 880, 893 n. 4 (1983); see also, Buck, supra (Justice
Thomas, dissenting; joined by Justice Alito)(acknowledging that,
"[lal court may grant a COA even if it might-uitimateiy conclude
that the underlying claim is mertiless, so long as the claim is
debatable") (citing Miller-El, at p. 336).

Therefore;,contrary to the Respondent's premise that "[tlhe
coﬂ»t of appeals!xﬁecision does*ﬂgt conflict waﬁp any decisioﬁﬁof
this Court...[because.it] has repeatedly denied petitions for writs
of certiorari fchalienging the classification of the Hobbs Act as
a crime of violence" amounts to a material fallacy. (Resp. 8).
This is because Respondent's position thatithis Court's denial of
certiorari review on the question of whether completed Hobbs Act
robbery is a crime of violence post-Taylor may sthllistand under

1l

the Categorical approach is debatable. (Resp. 10-11 & n. 5).  See

United States v. Taylor, 596 U.S. , 142 s.ct. 2015:(2022)(re-

co§nizing: that in order “btlo determine whether a federal felony

may serve as a predicate for a conviction and sentence under the

elements clause,...[the Court] must apply a categarical approach").

1 The flaw in Respondent's premise is apparent when considering
the recognition of "the settled propositdon that this Court's de-
nial of certiorarl does not constitute:a ruling on the merits."
United States v. Carver, 260 U.S. 482, 490 (1923); sé&e:also, e.g.,

Lawrence vi#.Chater, 516 U.S. 163, 191((1996)(Justice Scalia, dis-

senting, joined by Justice Thomas)("insist[ing] that:[this Court's]
denial of certiorari does not suggest a view on the merits")(citing
Teague v. Lane and Singleton v. Commission).




In applying the categorical approach, it is important to note
wald . : . il ‘il . il -
that under the principles of statutory construction, the Hobbs Act
statute does not differéntiate between a completed "robbery or ex-

tortion" or an attempt or conspiracy to commit a violation of the

statute. See e.g., United States v. Skowronski, 968 F.2d. 242, 249

(2nd Cir. 1992)(stating that "Hobbs Act makes no distinction between

attempt, conspiracy, and completed robbery").

Certainly, if Congress sought to expand these two elements to
Seperately exclude inchoate offenses establishing their own ele-
ments, as opposed ;kaere aspectoﬂof a Hobbs Ac@woffense it would

:nﬂ"l - uu\[‘ . -m'r:' 5 R .:T\

. . _ N ) '
have "spoken in clear and definite language." See Scheidler V. &OW,

Inc. 537 U.S. 393, 409 (2003)(quoting McNally v, United States, 483

U.S. 350, 359-60 (1987)). In fact, Congress's intent with respect
to its revision of the Hobbs Act's underlying substantive scope

arguably supports petitioner's contention. See Scheidier v. NOW Ii,

547 U.S. 9, 20 (2006)(stating that "the Reviser's notes indicate

’

that linguistic changes to the Hobbs Act simply amount to ‘change

in phaseology and arrangement necessary to effect consolidation")

(quoting H.R. Rep. No. 304, 80th Cong., ist Sess., A131 (1947)).

This Court has long held that 18 U.S.C. §1951(a) consist of
"two essential elements of a Hobbs Act crime: interference with

commerce, and [robbery or] extortion." Stirone v. United States,

36l U.S. 219, 257 (1960). This Court's expressed recognhition that
the Hobbs Act contains oniy two elements demonstrates that any at-
tempt or conspiracy to violate the statute by "robbery or extor-

tion" includes any "attempts or conspiracies" ag a siggl element.

See NOW IT, supra at p. 14 & 20i("Congress revised the Hobbs Act's

N



language in 1948 as part of its general revision of the criminal
\,‘ ‘ \,..n il il . i
code (it did] #not intendl ] to create new crimes but to recodify

those=then in existencé")(guoting Morrisette v. United States, 347

U.S. 246, 269 n. 28 (1952)): see atso, United States v. Robinson,

1%9 F.3d. 1205, 1212 (1lth Cir. 1997)(stating that "[tlhere are
two elements in a Hobbs Act prosecution (1) robbery or act of ex-
tortion, or an attempt or conspiracy to rob or extort and (2) an
interference with interstate commerce") (citing Stirone).
Significantly, prior to this Court's decisions in United

and United Si{ates v. u%
ni” LY 1

\
1\

Davis, 588 U.§:- , 139 S.gt. 2319 (2019_],_,[
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Taylor, 596 U.S. __ , 142 S.Ck.. 2015:(2022), any aspect of a
Hobbs Act violation was considered a crime of violence and in vio-
lation of the statute. (See Petition for Writ of/Certiorari, p. 10
hereafter, "Pet. for Cert,. P. ___"). Clearly, this proposition
supports that it:.is debatable as to whether the Hobbs Act robbery
element is indivisible and must be viewed as a single offense un-
der the categorical approach——particuiariy after this Court's
Taylor decision. See TFaylor, 142 S.Ct. ., n. 3 (acknowledging
that "it is unclear whether the [Hobbs] Act's 'means' clause sets
forth elements or mereiy list alternative ways a defendant may
take or obtain property against the victim's will. Tf the latter
is true, as some courts have heid, a jury need unanimously conclude
only that the defendant used one of the listed means, it need not
agree on which one")(citing cases). This ambiguity in the statute
should apply with equai force to the "robbery or extortion" ele-
ments in §1951(a), regardless of whether the :Act:-is completed, at-

tempted or conspiracy to commit a violation of the statute.
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Considering the acknowledged ambiguity in the statute, argu-
il i ' il anklh . i
ably the rule-of-lenity would equally apply in the context of this

Petitioner's Davis/Taylor claim. See United States v. Davis, at p.

775 (recognizing that "the rule of lenity's teachles] that ambi-
guities about the breadth of ‘a criminal statute should be resolved
insthe defendant's favor"). Therefore, under the categorical ap-
proach, the least conduct of the offense in a Hobbs Act robbery
crime would be conspiracy ‘to commit the offense, with attempt being

one rung up the statutory ladder; however, both of whic¢h are now

ﬂ“ot arcrime ofxﬁiolence undeﬁﬂpavis/Taylor.%;Fe Pet. for Ciﬁt. P-
9). Thus, under the categorical approach Hobbs Act robbery does
not align with §924(c)(3)(A), and a reasonable jurist could debate
whether the crime of Hobbs Act robbery is-divisible requiring the

government to only prove to a jury the single element of "robbery

3

or extortion" in- a~criminal) "proésecution. (id, pp. 12-13); see also, ;

Taylor, at p. 2025 (asking "whether the e¢lements of one federal
law align with those prescribed in another") (emphasis mine).

Given the ambiguity in the "means" clause, and whether it list
a defendantéé;alternatiVely;yiélaiiﬁé the Hobbs Act robbery element
the Respondent's argument that §1951(b)(1l) "eliminates":any doubts
the : "robbery" element aligns with §924(c)(3)(A) is debatably in-
correct. Hence, it naturally follows that a reasonable jurist can
find debatable whether a completed Hobbs Act-predicate may satisfy
§924(c)'s element clause under this Court's categorical jurispru-
dence. This very point was expressed in the Fourth Circuit, when

it stated, "we do not hold that a challenge such as Said's will

never succeed when the defendant has been convicted of both a §924(c)

.\'H“
i



El
iy

(¥

“f_

{1

charge and a valid crime-of-violence predicate.” Unlted States v.

Nt N AN N AR AL W NE e

8%id,"26 F.4th 6%3,"0.S5. App. I2xi& 4904 *17-18 (l‘th Cir. 2021) “*
(stating %[sluch a broad question is not before us, and another
case with adifferent set of facts may well come out differently,
as the Government agreed at oral arguments").

More importantly, even assuming without conceding that "[tlhe
district court correctiy applied the modified categorical approach:"
(Resp., 12), it is recognized as "simply a tool for implementing
the categorical approachl[.]" (See Pet. for Cert., Appx. F, p. 10)

(c1t1ng CaSEﬁ) : In any evept the Respondent s p051t10n that this

ok T
n\[ ! wal! it Il.[l‘ il ik i . " Wal!

Petitioner is not entitled to a COA based on his general verdict
claim i.e., the jury's reliance on a valid and invalid predicate
is debatable. Because contrary to the Respondent's refusal to take
due note of "the jury's obvious confusion:;" (see Appx.F., p. 7),
the record supports as a matter of law the jury rendered a general
verdict which this Court has long held cannot stand. (See Pet. for
Cert., p. 16; see also, Appx. F, p. 9 & Appx. R3, p. 4).

Clearly, Respondent's tacit concession that the unredacted in-
dictment played a part in the jury's finding of guilt on Count 3:
Resp. 13)(acknowledging that "even if the indictment suggested that
petitioner's Section 924(c) conviction could rest on an attempt or

conspiracy to commit Hobbs Act robbery, the jury instructions eli-

Respondent makes note that, "[alt petitioner's invitation, the
district court treated the Hobbs Act as creating divisible offenses
for robbery; (Resp. 6), however, the record shows that Petitioner
spec1f1cally requested the dlstrlct court view the robbery element
in the Hobbs Act as "indivisible." (See Appx. R1l, p. 2).

_\!(.

i i



minated  that pgssibili;y“), arguably renders the dig;rict court's

denial of Petitioner's Davis/Taylor claims debatable amongst rea-

NI

sonable jurist.
. According to the standard applicable to the review of Shepard

doeaments; (see Appx, R2, p. 5), the jury instructions alone could

not defeat Petitioner's Davis/Taylor claims as proposed by Respon-

den; (Resp. 13), given that the other Shepard documents support a
contrary conclusion. (See Appx. R2, 9)stating that "reviewing all
the Shepard documents available in this case....the reliance on

j%pry instructi@?s alone cannqqpsuffice to support the distnﬁgt

A \
T Iy m My T

court's decision on appellant's Davis claim"). Particularly when,
as noted previously, a reasonable jurist would agree that when a
‘jury retiders a general verdict based on both vaild and invalid pre-J
dicate offenses, a conviction cannot :stand. (See Appx. F, p. 9).

(citing cases): see also, e.g., United States v. Sorrell, U.S. Appx.

Lexis 18266 *6 (6th Cir. June 30, 3022)(citing Black v. United

States, 561 U.S. 465, 470 (2010)(quoting Yates v. United States)).

Furthermore, as the district court itself acknowledged, "Count
Three plainly chargeld] actual Hobss Act robbery, [and] also charg-

ed that [petitioner]...did attempt and conspire to obstruct, delay

and affect commerce by...robbery." United States v. Milton, U.S.:

Dist. Lexis 75808 *7 (W.D.Va. April 21, 2021); (id, *15)("the ver-
dict form...simply ask the jury to find [petitioner] guilty or not
guilty ‘lals charged in Count Three of the Indictment'"). There-
fore, the fact that the jury was provided with an unredacted in-
dictment which contained now invalid predicates based on two of

this Court's decisions. And, two of the Shepard documents support

W
"
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the jury rendered a general verdict; (see ECF 94-1—Third Super-,

N AL N NE] el

seding Indiltment), see Appx R2, p. 6)(cifing United States v.

Barrington) (quoting United States v. Sanabria, 437 U.S. 54, 65-66

(1978) (stating "[tlhe precise manner in which the indictment is
drawn cannot be ignored").
Importantly, given the record in this case, it is obvious that

the lower courts disregarded this Court's admonishment concerning

issuance of a COA on Petitioner's Davis/Taylor claims. Thus, this

Court should either grant petitioner a COA on his Davis/Taylor

claims and apply the categorical approach; see McGee v. McFadden,

S Mt Miny My Ll

139" -ct. 2608 (20™") (Justice SotBmayer, dissenttnhg from deniarJ%f
certiorari)(stating that "[ulnless judges take care to-carry out
the limited COA review with the requisite open mind, the process
breaks down"). Or, in the alternative, GVR the matter to the lower
court after granting a COA and allow the lower court to review this

Petitidner's Davis/Taylor claims in the first instance. See United

States .v. Grzegorczyk, 142 S.Ct. 2580 (2022)(Justice Sotomayor,

dissenting from the denial of a grant, vacate and remand order,
joined by Justice Breyer, Justice Kagan and Justice Gorsuch) (re-
cognizing that "[iln the modern era, thl[is] Court has explained
that a GVR order may be appropriate even where teh Solicitor Gene-
ral may not concede, or the Court may not perceive, an absolute
certainty that the judgment would be different on remand").

In this case though, an important question of the reach and
scope of a federal criminal statute is presented based on a retro-

active change in law. Thusj the underlying question of law pre-

sented herein i.e., whether this Court's intervening decisions in

Davis/Taylor which'ichanged the legal landscape for what constitutes




a valid crime of violence predicate for purposes of §924(c) should

Ut NEl NKI N
be resolved. h

CONCLUSION

This Petition for a Writ of Certiorari should be granted.

Respectfully submitted,

/] A At
Jonny ol S hdtin

P

N

it

i il o0 Mr. Gr%@br./A. Milton' [}
Pro se "Petationer
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Otisville, New York 10963



APPENDIX R1

Mr. Gregory A. Milton . - )

Reg. No. 04734-084 - CLERK'S OFFICE U.S. DIST.GOURT
F.C.I. Ray Brook AT HARRISONBURG, VA
Post Office Box 900 o FILED

Ray Brook, New York 12977

July 8, 2020 JUL 16 2020
Chambers of the Honorable éggA(LDUDLEﬁCLERK
Judge Michael F. Urbanski R

United States District Court
Western District of Virginia

116 N. N. Main Street

Harrisburg, Virginia 28@0& 27>%61

Re: United States v. Gregory A. Milton, Case No. 95-Cr-70074 (MFU)

Dear Honorable Judge Urbanski:
il

M e .

P%;ase find enci%sed a synopéigmof several is;$és which are
pending before you in the above named case, two of which have been
identified as being "pro se' by both my courtfgppointed attorney,

Ms. lisa M. Lorish and the AUSA Jennifer Bockhorst in the pleadings
and response filed by them.

Presently, I am unaware as to when the reply is due to be filed
by Ms. Lorish, and am awaiting a legal call between her and I to
discuss the filing of the same. Therefore, to preserve my opport-
unity to file my pro se reply, I am submitting the enclosed synop-
sis until I am able to fully present my pro se grguments to this
Court. I have provized Ms. Lorish with a copy of the. enclosed so
that she is fully aware of my intent.

Thank your ﬁbﬁor"fS?_His time a;d attention to thiy very—impor-
tant matter, and I pray that you and your loved ones are safe during

this unprecedented time in our country's history..

Respectfully yours, <

sourd il

Mr..Gqﬁgo y A. Milton
Pro se MOvant
ernc . 1
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CLERK'S OFFICE U.S, DIST. COURT
AT HARRISONBURG, VA
FILED
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<#he government'# argument that#the §924(c) ceonviction in JRems 2020
Four remains valid is contrary to the trial record and law.

- The government acknowledges that 'Count Three iﬁé SR PLERK
attempt and conspiracy in the same count, and the ju b &k

did not ask the jury to specific the grounds of conviction,
(See Government's §2255 Response, p. 9)

-~ This acknowledgement demonstrates that the jury returned a
eneral verdict, and reveals that it cannot be said to have
ound unanimously which of the three predicate offenses its

verdict was based i.e., Hobbs Act robbery, Attempted Hobbs Act

robbery, or Conspiracy to commit Hobbs Act robbery. In fact,

during deliberations the jury requested to be provided with "a

copy of the instructions and the items under each count." (See

Attachment 1).

- prresponse to tﬁg jury's inquiﬂﬁ, the Court ﬂgted that the '1&
jur$'was provided With "a copy of™the indictment™ which charged
movant in Count Three with Hobbs Act robbery, Attempted Hobbs
Act robbery, and Conspiracy to commit Hobbs Act robbery—the
latter of which has been invalidated as a predicate offense for
purposes of §924(c), The court elected to 'reinstruct [the jury]
on the elements as to each of the counts[;]" {id.), and tHen
instructed the jury for a second time that movant was "charged
in Count Four with knowingly using a firearm during and in re-
lation to the robbery alleged in count three' without specify-
ing whether the reference to '"robbery" was an attempt, conspi-
racy, or the actual commission of that offense. (See Attachments

2 & 3)

- Although the Hobbs Act is divisible, distinguishing robbery
from extortion—it is indivisible when it comes to robbery, and
creates separate crimes of robbery, attempted robbery or conspi-
racy to rob therefore making it necessary for a jury to find
unanimously which violation of 18 U.S.C. §1951(ag‘movant was

guilty or not guilty of violating.for purposes of §924(c).

- It would appear that the jury in movant's case was confused
as to what the indictment it was provided with charged, and the
instruction given by the court. (See Attachment 1). Moreover,
the jury appears to have been further confused given that the
conspiracy charge was "fully alleged and incorporated” into
Count Three, which included robbery as part and parcel of the
conspiracy under 4. In fact, counsel sought a multiple conspi-
racy instruction to be given to the jury however the record
shows none was given. (See Attachment 4).

-

\
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The gowvernment's argument that the §924(c) conviction in Count e
Four-retains valid is<tontrary to the trial record #hd law.

F"\
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- The government acknowledges that "Count Three included both
attempt and conspiracy in the same count, and the jury verdict
did not ask the jury to specific the grounds of conviction."
(See Government's §2255 Response, p. 9).

- This acknowledgement demonstrates that the jury returned a
%eneral verdict, and reveals that it cannot be said to have
ound unanimously which of the three predicate offenses its
verdict was based i.e., Hobbs Act robbery, Attempted Hobbs Act
robbery, or Conspiracy to commit Hobbs Act robbery. In fact,
during deliberations the jury requested to be provided with "a
copy of the instructions and the items under each count." (See
Attachment 1).

- In response to the jury's inquiry, the Court noted that the "
jury was p¥pvided with "a'[copy of the ifdictment" whicﬂﬂcharged )
movant in ‘Count Three with Hobbs Act robbery, Attempted Hobbs

Act robbery, and Conspiracy to commit Hobbs Act robbery-—the

latter of which has been invalidated as a predicate offense for
purposes of §924(c), The court elected to 'reinstruct [the jury]

on the elements as to each of the counts[;]" {1d.), and then
instructed the jury for a second time that movant was "charged

in Count Four with knowingly using a firearm during and in re-

lation to the robbery alleged in count three! without specify~-

ing whether the reference to "robbery" was an attempt, conspi-
racy,)or the actual commission of that offense. (See Attachments

2 & 3).

- Although the Hobbs Act is divisible, distinguishing robbery
from extortion—it is indivisible when it comes to robbery, and
Creates separate crimes of robbery, attempted robbery or conspi-
racy to rob therefore making it necessary for a jury to find
unanimously which violation of 18 U.S.C. §1951(a35movant was

guilty or not guilty of violating.for purposes of §924(c).

- It would appeatr that the jury in movant's case was confused
as to what the indictment it was provided with charged, and the
instruction given by the court. (See Attachment 1). Moreover,
the jury appears to have been further confused given that the
conspiracy charge was "fully alleged and incorporated" into
Count Three, which included robbery as part and parcel of the
conspiracy under 74. In fact, counsel sought a multiple conspi-
racy instruction to be given to the jury however the record
shows none was given. (See Attachment 4{.



- Based on the record, the government cannot now avoid the ef-
fect of tlje general verdjct made by the,jury concerning Count
Three, an presume that the jury found ‘unanimously thdt movant
was guilty "of a completéad” robbery;" (Gov't Resp., p. 10).
Likewise, the government cannot disregard "the scope of what
was proven in Count Three." (Id., p.11). Especially when, it
was the government which submitted the indictment to the jury
and did not seek a special verdict establishing that the jury
found beyond a reasonable doubt the specific predicate offense
in Count Three was ''a:completed robbery" and could support the
§924(c) conviction in Count Four . in order to support its posi-
tion that movant's §924(c) remains valid in light of Davis and
Simms.

- Additionally, the trial court's overall charge to the jury
mentioned "conspiracy" over sixty (60) times, and the indict-
ment provided to the jury included conspiracy to commit Hobbs
Act robbery,:as well as linked it to the "[i]nterstate traffic-
king of narcoticg' as a necessary element in Count Three. It
nqW would be extplmely difficull}l! for the goverifinent to avoid |}
the ‘general verdict and speculate as to it being limited to sim-
ply a completed Hobbs Act robbery as opposed to the now invali-
dated residual clause in §924(c), which can no longer apply to
conspiracy to commit a Hobbs Act robbery.

- This is:becausethe governmentis attempt to read the language in
Count Three as narrowing the Hobbs Act robbery offense, negating
the general verdict which includes the now invalidated Hobbs
Act conspiracy allegation in the third superseding indictment
should be rejected. (See Gov't Resp., pp. 10-11). Given the re-
cord shows that a general verdict was rendered on Count Three

in movant's case, the Fourth Circuit decision in Mathis cannot
trump its invalidation of Hobbs Act conspiracy in Simms by re-
liance on the §924(c) count which was predicted on Count :Three
in movant's case.

The government's failure to squarely address movant's statutory chal-
lenge to the Federal Three Strikes Law under both Johnson/Dimaya/Davis
decisions and the plain language of the §3559(c)(2)(F) is totally in
error.

- The government attemPts to rely on a procedural default to es-
cape addressing movant's challenge to his mandatory life sentence
for Count Three (Hobbs Act conviction) is misplaced. Clearly,
movant initially sought to challenge the imposition of his man-
datory life sentence in his pro se successive §2255 which the
Fourth Circuit granted him permission to file. (See Attachment
5); fsee-also, Attachment 6).
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APPENDIX R2

‘Banister v. Davig, 590 U.S. __, 140 s.Ct. 3,,207 L.ed.2d. 58§

‘il it it it
(2020) Moreover, appellant hereby incorporates all the previous

arguments made in support of his COA request outlined in his Rule

59(e) and Rule 52(b) motions. (See J.A., pp. 24-35).

ISSUE TWO:

This Court should order full brleflng in order to
review the district court's error in denying this
appellant's constitutional claim under Davis, Simms,

Tazlor.

SUPPORTING FACTS AND ARGUMENTS:

In J¥ky 2016, appellfnt was granted,futhorization bY}this Court

to file a second or successive motion under §2255, which challenged
his conviction and sentence after a jury found him guilty of violat-
ing Hobbs Act robbery in Count Three of his Third Superseding Indict-
ment, and of Use of a Firearm during and in relation to the Hobbs Act
violation in Count Four.

After appellant's "subsequent §2255 petition.was stayed for a
period of time as the case law following Johnson applicable to con-
victions under §924(c) developed[;]" Milton, LX 75808 * 1, the dis-
trict court ultimately determined that because the jury's verdict
under Count Three ”qualifiefdj.as a crime of violence under the force
clause of §924(c), his motion to set aside his conviction on Count
Fourvmust fail." Id., * 22, However, 'reasonable jurists could find
the distfict court's assessment of th{is] constitutional claim deba-
table or wrong[;]'" Slack v. McDaniel, 529 U.S. 473, 484 (2000), be-

—— -

cause the jury in appellant's case ~rendered a general verdict as

LU LOULIL Lnree=——HODDS ACL robpDery. S>€e unltrtea sdtdtes v. Ndjjar, ouv

F.3d. 466, 480 n. 3 (4th Cir. 2002)(explaining that '[a] general ver-

01
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dict should be set aside in cases where the verdict is supportable ..

on one.ground, but not another, and it is impossible to tell which

ground the jury selected"); see also, e.g., Board of County Super-

visors v. Scott & York, Inc., 763F.2d. 176, 177 (4th Cir. 1985)(re-

CugNnlzlng tnat a cOUrt Cannot dlStlll speclal I1ndAlngs Irom a gene-
ral verdict and to do so ~would intrude on the independent role of
the jury as much as a court's unilateral amendment of its verdict');

and United States v. Raia, 993 F.3d. 185, 195 (3rd Cir. 2021)(stat-

ing "[wlhen a case involves a general verdict, establishing that the

W verdict necessgrlly determlneq any partlcular Jissue is extremely dif-

] \

flcult”)(quotlng United States v. Bailin|, 977 F.2d. 270 (7th’ "Cir.

1992)),

Contrary to the district court's conclusion that appellant "was
convicted of Hobbs Act robbery alone" and not attempt or conspiracy
to commit Hobbs Act robbery, cannot rule the day once the totality
of the evidence is considered. Milton, LX 75808 * 16.Eépecially
given, this circuit has long held that in the context of collateral
proceedings under §2255, it is the burden on the defendant to prove

his entitlement to relief by a preponderance of the evidence. See

United States v. Basham, 789 F.3d. 358, 379 (4th Cir.2015)(applying

preponderance of evidence standard to §2255 claim); see also Miller,

v. United States, 261 F.2d. 546, 547 (4th Cir. 1958)(same).

Under this standard, the evidence supports that appellant is

entitled to relief under Davis, Simms, and Taylor contrary to the

district court's conclusion that "Count Three of the Third Supersed-

- G L ————- - o

Hobbs Act robbery.'" Milton, LX 75808 * 3, Clearly, the district court

acknowledged as it must, that Count Three of the indictment provided

02
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tO‘EPe jury that aggellant was chagged with "attempt and conspirel

nat > J

to violate the Hobbs Act along with actual robbery.3
Thus, given the jury was provided with all three predicates in

the unrédacted indictment, this inadvertant error confused the jury

due LU Lle discrepaucy velween tie fudicluent d0d Jury LOSTLUCCTLOOS.
This is apparent from the relevant exchaﬁge between the  trial court
and the jury, clearly supporting appellant's position of tangible
jury confusion. However, it'is apparent that the district court did
not consider this crucial evidence in rendering its decision when..

MW the jury daqpnstrated its\mﬁnfusion, where”ﬁt initially sp?}ed that: i,
m ! M m iat! s
"Ladies and gentlemen, I have a note from you.
I'11 do a little interpreting of that. The note
says we need a copy of the instructions and the
items under each count. Let me try to interpret
what you've asked here and see it I'm correct.
It is my understanding we sent a copy of the
~indictment back with you, so you have a copy of
the indictment. What you are asking me, as 1 un-
dérstand it, is to re-instruct you on the ele-
ments as to each of the counts, and I will do

that.

(see J7A., pp. 12 & 36)(Emphasis mine). Then prior to the jury re-
turning its verdict, the jury again expressed its confusion on the

record, stating that:

"Ladies and gentlemen,- I have a question from .. . :
you that says, to the effect, we do not under-

stand when we write our verdict on count one are

we, one stating defendant is guilty/not guilty

of all six points Iisted on the grand jury in-
dictment; or two, just to the three elements un-

der comnspiracy?’

(See J.A. p; 123 p.:37.-38)(Emphasis mine).

K
Lven tnough, when 1nstructlng the jury the trlal court regacted

the terms "attempt and conspir[acy]", it is:now khowws that the court
and parties were apparently unaware that the jury was provided with

an unredacted version of the_ jndictment which solidifies the Davis
error., (See ECF No. 370 p. 9)%citing ECF Nos. 94 & 164). —

03
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wi Obviously,. these jury questions appear tqQ,demonstrate an, empha-
sis on the conspiracy in Count One, which alleged in paragraph "4.
That during the course of the conspiracy...[appellant and others]

...robbed [the victim]." (See ECF No. 94). Furthermore, the Third

L qie ~ .1 ' . - , T . M A . -1 “ [aall
it e L SR R L R L UL R R L SR Uil by Ll maoctbive ey “LlUAL mie L ow Lilcd &

Paragraphs 2 and 4 of Count One of this Indictment is fully realleged
and incorporated into this Count Three of this Indictment." (£§'>?4
Equally important, is the fact that the trial court's instructions
on Count Three ties directly back into the drug charge in Count One.
(See ECF No. 383-1, p. 9)("Interstate trafficking in narcotics is in-
a0 n bl 0 pl

terstate commere"). ™ * " "

Consequently, in denying appellant's Davis claim, the district
Qourt<§?asqned that it was ?npt convinced from an examination of all
of the documents approved for review...that [appellant] was convict-
ed of attempt and conspiracy in addition to actual Hobbs Act robbery."
Milton, LX 75808 * 4 (internal citations omitted).

However', contrary to the district court's reasoning the jury in-
structions which are taken as a whole; (see ECF No. 383-1, p. 1), as
well as the other relevant Shepard documents demonstrate by a prepon-

derance of the evidence that it was error for the district court to

have made such a conclusive finding. See United States v. Washington,

629 F.3d. 403, 410 (4th Cir. 2011)(applying a preponderance of the
evidence standard in modified categorical cases to district court's

evaluation of Shepard documents).

a (4 L] ] . 1]
Critically, on Count Four of which appellant's Davis claim rest,
tl-:- T.:.jl.d-l-\.: SULJ\_].\J\-'\.:.:.LI ILI\:J’.ULIH\-’-LIL ULH L\.—J’ "[ ;—]115&.\— C\Jl—lllL Tll.l.\.—\- U.Ir: Il-:»l--:-\)

indictment is fully realleged and:incorporated into this Count Four."
(See ECF No. 9&)(Emghasis mine)., See e.g., United States v. Howard,
271 F.Supp.2d. 79, 89 (D.D.C. 2009)(recognizing that "if one count

lncorporates paragraphs from another count, the incorporated paragraph
too may be cogsidéreg in determin%ng; whetBer a countpis properlyg E

[charged as] an offense').
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Flrstlyf all, in reviewing all the Shegard documentqsavallable

e

in this case i.e., the unredacted indictment, jury instructions and

verdtct form; see Omargharib v. Holder, 775 F.3d. 192 n. 10 (4th Cir.

2014), the reliance on jury instructions alone cannot suffice to sup-

pPOTL TNne dlSTrlCT COUrL § CeclsSl0on ON appelLant S LAVLS clalm. dee

Milton, LX 75808 * 17 (stating that 'the jury instructions conclusive-

ly establish that [appellant] was convicted only of Hobbs Act rob-

bery as no argument was made nor instructions given to the jury as

to attempt or conspiracy to violate the Hobbs Act"). Secondly, when.

tQﬁ jury 1nstructﬁ?ns are taken\@ﬁ a whole the tﬁﬁglble risk Of”ﬁfn—
i Ul

'Fl{ 1 ik ik
fusion by the jury bweomes apparent due to the its exposure to the

|

unredacted indictment which contained the term "conspiracy'" and the
trial court's instructions with regard to that term in reference to
Count One. (See ECF No. 383-1, pp.6-7).

It is beyond question, that the jury rendered a general verdict
in appellant's case, finding him guilty of Cdunt Three which charged
three separate predictes i.e., actual, attempt and conspiracy to vio-

late of the Hobbs Act. (See ECF Nos. 94 & 164). Moreover, the jury's

" inquiry requesting "the items under each court'" and later whether its

verdict as to whether appellant was "guilty/not guilty of all six
points listed on the grand jury indictment" as to the conspiracy,

more than demonstrates the jury confusion given its exposure to the

"extrinsic information' contained in the unredacted indictment. See

e.g., United States v. Siegleman, 467 F.Supp.2d. 1253, 1276 (N.D.Ala.

2006) (finding that unredacted indictment necessarily constitute ex-

1 Mo ~ 1 rr

PR U e L SN T T Y _— 1 e
\JU.I.\-I““I.I’ -t s s b @ TNL W

Ty .
e e LR g A N T IV ) P WLy Vitd LU Wb b L

853, 857 (D.C. Cir. 2009)(exposure to unredacted indictment revers-

ible error); United States v. Walker, 557 F.2d. 741 (10th Cir. 1977)

08
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(reversing and remandiﬁg case becausewf the potential: for jury

) a . ™ it
confusion created by the conflicting language in the indictment
and the jury instructions).

The district court appears to dismiss as irrelevant that the

JuLy was eLiuleLusly pruvided wiill Lie uureddeied Ludlubueui wirkols
charged "attempt and conspir{acy]" in reference to the Hobbs Act
charge, thus ignoring the affect this error had on the jury's
general verdict. See Milton, LX 75808 * 9 (stating that "in reading
Count Three, the court did not read to the jury the 'attempt and
“Tgonspire to ob$ﬁ;ﬁct language\;? count Three"LrbHowever, it iﬁ now
”‘apparent that ghe jury had thfg information sahérely placed bzfore
it-in the unredacted indictment. Thus, at this late hour it is
not enough. to simply.acknowledge that the jury was provided this .
extrinsic information. Milton, LX 75808 * 15 ('"Count Three of the
indictment includes attempt and conspiracy language'). What is of
import is the fact that in this approved Shepard document the jury
was exposed to this extrinsic information. And more importantly,
is the fact that the jury rendered a general verdict making it im-
possible to determine "not what might have been done but by what

in fact, was done." See United States v. Barrington, 662 F.2d. 1046,

1050 (4th Cir. 1981)("Legal consequences ordinarily flow.from what
has actually happened, not from what [the jury] might have done

from the advantage of hindsight.....[t]he precise manner in which

an indictment is drawn canmot be ignored")(quoting United States

v. Sanabria, 437 U.S. 54, 65-66 (1978)).

L2 ) PRI =, cvm Mavamdmnddanm Af A1l +ha Arriimante annraved far
__________ y o e A e W - — MR e AE

review by the Supreme Court[;]" Milton, LX 75808 *9, i.e.,, the un-

redacted indictment, jury instructions, and verdict form, two of

06
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which deflnltely weighed in favorn,of granting appellant s Davis
ottt sl okl il
claim under the appropriate preponderance standard leans towards

reversal of the district court's ruling. See Washington, supra.

Since the Shepard documents arguably establish that the jury more

sim A Aamem Al T Aan+ A d T e Af +thnan dnvraldd mnradicrata
i S s - D"“‘—'J -— T i SR po— - — - T

offenses listed in the unredacted indictment. See United States v.

Sanchez-Ramirez, 570 F.3d. 75 n. 7 (lst Cir. 2009)(reasoning that

"because the documents permissibly reviewed under Shepard [ ] do

not exclude the possibility that the [appellant] was convicted of
[attempted or consplracy to violated thewﬁobbs Act]" thgfe is a
reasonable probablllty that the jury basé& its verdict oﬁpan inva- al
lid predicate). This is because notwithstanding that the jury in-
structions did not mention "attempt or consplracy,” the plaln lan-

guage of the unredacted indictment (coupled with the general Verdlct
supported by the verdict form) makes clear that these offenses were
before the jury when it considered appellant's guilt on Count Three.

Significantly, the duplicity in Count Three.of. the Third Super-

seding Indictment; see United States v, Burns, 990 F.2d. 1426y 1438

(4thICir. 1993)(stating that "duplicity is the joining in a single
count of two or more distinct and separate offenses")(internal
quotation omitted), made it impossible to determine which of the
distihet predicate offenses the jury found in this case, contrary

to the district court's conclusion. See In re Cannon, 931 F.3d.

1236, 1243 (11th Cir. 2019); see also, United States v. Runyon,

994 F.3d. 192, 202 (4th Cir. 2021)(stating that a conrt 'review[s]
the indictment which [defendant] was convicted and the jury instruc-

tions leading up to the conviction to détermimne the actual crime

07
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.. for which [defendant] was conyicted").

aat il it e , it .
Thus, considering the relevant Shepard documents with the trial

N NN

record demonstrating there was a tangible indication of jury confu-

sion, based on its asking pointed.questions concerning the instruc-

tinme and +tha nnﬂon1vnr-u- (caa 1 A s} 12\ anAd heinao Adivraertad tn
s 4 . s S L / s

the fact it was given "a copy of indictment' leans strongly in the
favor that the district court erred in denying appellant's Davis

claim, See United States v, Mathis, 932 F.3d. 242, 264 (4th Cir.

2019)(stating the court "review(s] certain underlying documents,
1nclud1ng the 1ndlctment, to determlne what crime, with what ele-

ol ul

il
ments, ‘formed the basis of a defendant s conviction")™ Especially

since, even in applying the modified categorical approach, a court

cannot look to the defendant's actual conduct. See Mathis v. United

States, 136 S.Ct: 2243, 2249 (2018).

Under the circumstances, this Court should grant a COA in order
to détermine whether the district court clearly erred in placing
undue emphasis on the jury instructions in appellant's case, when
there clearly were other relevant Shepard documents that supported
a contrary conclusion. Especially when, taking '"all' the relevant
Shepard dociiménts in full consideration, demonstrates a grave ambi-
gulty in what predicate offense the:jury found appellant violated in

this case based on the Davis, Simms, and Taylor errors.

This Court has previously granted a COA on an identical issue

involving an attempted Hobbs Act robbery offense iq Taylor, supra

3 The Runyon Court s use of the conJunctlon "and" in 1dent1fy1ng
I—LICDC I-WU [eAP R = r:u.u UUUUIIICLILD WUULU PLCDUIIIQULy U.CIIIULI\B I—LQLL— bllﬂlb |.uc_y
stand in equipoise, making the deciding factor in this case the
verdict form which "did not specify the basis of conviction' set-
ing forth a general verdict. See United States w. Berry, 2020.U.S.
Dist. Lexis 20380 (W.D.Va. February 6, 2020).

My

)
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Wi
e

[s

(see“Appeal No. 19- 7616 Doc. 16 (4th Cir. February“12 2020). How-

n‘
ever, in deciding that attempted Hobbs Act robbery could not support

a §924(c) offense; Taylor, 979 F.3d. at p. 210 ("we hold that at-

tempted Hobbs Act robbery is not 'catergorically' a 'crime of vie-

~A ~Ff L\n‘-“ﬂnw -

lonra! ™ tho Taulav Canwt A3Ad nnt vaonh fha 4onmn
), 5 Gaewgl s pobt Soecia e

indictment which charged a valid and invalid predicate could simi-
larly support a §924(c) offense based on a general verdict as in
the instance case.6q

There can be little doubt that a grave ambiguity exist concern-
ing the unredacted 1ndlctmeqﬁﬁwhlch charged ??ttempt and con?Plracy
and the verdict form which a%ounts to a general verdict. (See J.A.,
p.39). Thus, the fact that the jury instructionms did not include
the "attempt and conspiracy" language in appellant's case this adds
no clarity resolving the error or satisfies Shepard's demand for

certainty. Shepard, 544 U.S. at p. 21.

In sam, this Court should grant appellant a COA, reverse and
remand his case to the district court.with instructions to vacate
Count Four; or appoint counsel and order full briefing to resolve

the question of whether Davis, Simms, and Taylor applies to the

circumstances of his particular situation given the grave ambiguity

demonstrated by the Shepard approved documents.

6 Even Lhough, Lhe Supreme Cuurlt has grauted certiorari review in
United States v. Taylor, 2021 U.S. Lexis 3582 (July 2, 2021), even

TE el 5 horeenk Vi Fo ol of mae s iy WH nanvemimo e el e .....14 nﬂa- ----- 0-1,.,\

e L I S e L - e e e e e e -

error in appellant's case. Especially given, the unredacted indict-
ment also charged him with conspiracy to violate the®Hobbs Act, and
the verdict form is completely silent on which predicate in Count

Three served at the basis for his §924(c) conviction in Count Four.
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v Appeal No. 21-7316

GREGORY MILTON, . ; R?),

Appellant.

Appellee, .

“  MOTION TO SUPPLEMENT ISSUE TWO
OF APPELLANT'S INFORMAL BRIEF y

M L T BN '
'Jﬂi 'II{\-;' e v 1l'l.“ 4 ||;ﬁ‘ am‘

~ Comes Now, gregoty:Mikton,- the undersigned Pro se Appellant,
and submits this Supplemental Motion tc Issue Twoe of his Informal

Brief, inilight of United States w. Said, F.4&h ; Lexis

4904 (February 23, 2022) and United States v. Crawley, 2 F.4th

2575 Lexis 18736 (4th. Cir. 2021). In sypport of this Court enter-
taining thisZmotion and granting the ultimate relief sort herein,
appellaﬁt states as follows based in law and fact.

Pending before- this Céurt,i5<appellant's informal brief seek-
ingireviewiof,the denial of his<convicﬁgon under §924(c)'based on

D@yis,gSimmsgandﬁmayior-:(Seeiiﬂﬁﬂrmaliériﬁf, Dpes:6, p. 11; here-

after; "Inf. Bri, p..’ “).1 5

aur \
In Saidg supra this Court essentially found that he did not
meet his burden of showing that the error in his case pertaining .

to the jury iuslructions "met the Brecht harmlessness standard."

1 A COA Has been sought én this matter, and in light of Said and

Crawley, the arguments raiseéd by appellant further supports Ehat:a
rteasonable jurist wouldi.find the district court's ruling debatable
and the issue(s) in his case are adequate, to deserve encouragement
€6 proceed further. See Miller-El v. Cockrell, 537 U.S. 322 %2003)

e PR SRy R i e o




Said, Lexis 4094 *2. Significantly, the Brecht standard was not

Nt Nl

i

NEI N N

appliell in this appellant's case, af@ arguably is fhapplicable
because this Court reviews de novo legal conclusions in the denial

of a §2255 motion, and the district court's factual findings for

clear error. Id., *12 (quoting United States v Roane, 378 F.3d

382, 395 (4th Cir. 2004).
In this instance, the district court erred in concluding based
on the modified categorical apprcach, that:

"because Milton's jury was not instructed on:either
attempt or conspiracy to commit Hobbs Act robbery,

the gourp finds that his.convictiocp on Count Threg i

M necejfarily includédﬂonly actual Hgbbs Activobberyy" il

[

United States v. Milton, U.S. Dist. Lexis 75808 #%21. (Emphasis:

mine). This finding represents legal error since the record in
this case does not support the district court's conclusion.
Specifically, the Court premised its conclusion on the fact
that the jury was not instructed on "attempt or comspiracy in rela-
tion to Count Three," yet it acknowledges the .jury was.presented
with these alternative charges. Milton, supra at *7 ("While Count
Three plainly charges actual Hobbs Act robbery, in also charged
that Milton and otherscdid‘féttempt and conspire to obstruct, de-
lay and affect commerce...by robbery")(Emphasis mine). Thus, as
this Court has made clear in Said, "a challenge such as Said's
[may] succeed when the defendant has been convicted of both.a §924(c)

charge and a valid crime of violence predicate." Said at *23.

Z At oral arguments, Honorable Judge Keenan posed the question
of whether a defendant could “ever show actual prejudice after
there has been a conviction on a valid predicate?" In respouse,
the government stated, "I don't think that means that defendants
won't be able to do it in other cases, when a defendant is con-
victed of an underlying predicate and that predicate was accom-

Plished with a firearm[.]" (See Oral Arg. at 40:08-41:40).



At

Therefore, even assuming that this Court begins its review in

ASR N NN

~ this case witlk# the predicate«convictions, as it did in Said, it is

clear appellant "was charged with and the jury found him guilty of

both valid and invalid predicates[;]":Said, at *10, however after

that point appellant's and the Said case diverges. See Milton, at
*7, supra. This is because Said wés convicted of seven separate
counts containing both valid and invalid predicate crimes of vio-
lence; whereas appellant was convicted of a single count which con-
tained both a valid and now under Davis and Taylor, two invalid

predicates.

in M \ M \\u.'e-;{ Ry
Nd%withstanding,“ hat this Cour?nhas stated, "3t§924(c) convit-
tion may stand even if the jury based its verdict on an invalid
predicate, so long as the jury also relied on a valid predicate;"

Said, at *11 (citing United States v. Hare, 820 F.3d. 93 (4th Gir.

2016) and United States v. Crawley, 2 F.4th:257 (4th Cir. 2021),

establishment of this principle cannot overrule decades of law
applied to general verdicts. (See Inf:.B¥., pp. 11-12)(citing
United States v. Najjar, 300 F.3d. 486 (4th Cir. 2002) and other

cases); see also, McMellon v.i:United: States, 387 F.3d. 329, 333

(4th cir. 2004)(noting that where two panels conflict, we must
"follow the earlier of the conflicting opinions").

Furthermore, the principle the Hare Court espoused is based on
a jury finding where the use of a special verdict form was employ-
ed, a procedure that was absent from appellant's case. See Hare,
supra at pp. 105-06 (stating that "[t]he special verdict form

a P | L I s £ [ R e
LLAML © ZULLL Vi Voo w—owaae o
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a firearm in furtherance of both [a crime of violence and a drug

trafficking crime]").



Following this principle, the Crawley Court held it was per-
mitted t&”determine the™factual basis 8Ff defendant's guilty plea -
because it inc¥uded both a valid and invalid predicate by ''reading

two critical record documents'" in which he admitted facts necessary

to sustain his §924(c) offense." Crawley, supra at Lexis *1). How-

ever, in this appellant's case, as the district court notes; . . «:
"the verdict form did not [separate] Count Three into

actual’ Hobbs Act robbery, attempt or conspiracy.
Rather,.it simply asked the jury to find Milton guil-

ty or not guilty '(als charged in Count Three of the

Indictment. ECF. No. 162."
Milton, at *15,
T . ‘"'—F". w[[\.\ \w:_.lm .ul\

" This is not surprising, and actual weighs "in favor of appellant
becatase it indisputably supports the jury rendered a general ver-
dict, that makes "if impossible to tell which ground the jury,[had]
seteected" in his case. See Hare, supra (quoting Najjar). Thus, the
district court's reliance on three points to support its ruling is

. : - . - B g .
clearly in error under a categorical analysis.” See United States

v . Rumyon, F.3d. ; U.S. App. Lexis 41425 *9-10 (4th Cir.

December 23, 2020)(applying the categorical approach by considering
"the statutory definition.of the offense by its elements and-fact --- ~:
of conviction, without considering the actual facts supporting con-

viction/")(citing cases).

3 Thezdistrict court reasoned that because 1) "in reading Count
Three, {the trial court] didrnot read to the jury the 'attempt and
conspire to obstruct! [ordelay] language contained in Count Three[;]"
2) "the [Lrial] eourt also did uovl meunlion allempt or conspiracy 1n
outlinimg.the elements of Count Three to the juryf;]" and 3) '"'the
jury...note during deliberations_ [was] interpreted as a request to .

- e

- -
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Milton, at *9-11.
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As the district court recognized in appellant's case, "the
ques®ion to be answ&Ted was whethe? [he] was convfcted of attempt™-
ed Hobbs Act robbery or conspiracy to engage in Hobbs Act robbery."

Milton, at *15. However, because Hobbs Act traditionally is com-

prised of only twe elements, at the time of appellant's conviction
it is impossible to tell which Hobbs Act offense the jury found
appellant committed,ssince it was presented with all three versious

of the crime in a single count. See United States v. Williams, 342

F.3d. 350, 353 (4th Cir. 2003); see also, e.g., United :States v.

Robinson, 11? F.3d. 1205, 1212 (5th Cir. 1997)("There thuP are two
et et Mipy 1 iy

4 \”[\:‘ L] |
ik "

1L § ] “”JJ\
elements in a Hobbs Act prosecution (1) a tobbery or act of extor-
P y

.Ulir,\ o
it upl?

tion, or and attempt or comspiracy to rob or extort and (2) an inter-
’ P P y

ference with interstate commerce')(citing Stirone v. United States,

361 U.5. 212, 218 (1960).

iven the fact that the Hobbs Act statute at the time of appel-
lant's comnviction only "set out a single (or 'imdivisible') set of
elements to define a single crime'" this Court should apply the cate-

gorical approach. Mathis v. United States, 136 S.Ct. 2243, 2248

(2016). In applyirg ‘the categorical approach, this Court should’
look to the least of the now separate offenses in the Hobbs Act,
and thereby,reverse the §2255 Court's denial of appellant's Davis
and Taylor claims then remand the case with instructions to dis-

miss Count Four: This is because in reviewing the Davis/Taylor er-

ror, the §2255 Court should have applied the preponderance of the

evidence standard. {See Inf. Br., p. 14).
Moreover, even 1L Gi€ §4£3> LOUrT COCrectly applled tne modilled

categorical approach, the result considering the record in this

case would not fundamentally alter the appropriate outcome i.e.,



NE

reversal of.the §2255 Court's denial of appellant s Davis/Taylor

A ARR A A

“*claims, remand®ng the case:with instruction#” to dlsmlss Cottht Four.
Especially since, such a result is approppiate under either: approach

because the §2255 Court erred in denying appellant's retroactive

Davis and Taylor claims on-collateral review. Mathis, supra at p

2249 (describing the modified categorical approach as an aid for
determining the crime and elements defendant was convicted of com-
mitting).

Viewing.the reasoning that the §2255 Court relied on in support
of de“ﬁﬁl of this appﬁ}Lant s Davis ?nd Taylox cla1?§ is contrary“w
to the record. Ebpecxally con81der1ng, that when the §2255 Court
reviewed the Sliepard documents—which are similarly reviewed under
the preponderance of the evidence standard; (see Inf. Br. p. 13)—
it acknowledged as it must that '"Count Three of the indictment inw-
clude[d] attempt and conspiracy language[.]" Milton, *15 (Emphasis
mine). Thus, even though the §2255 Court reasoned that "in reading
Count Three, the [trial] court did not read to the jury the 'and
attempt and conspire to obstruct' language in Count Three [since]
Lilt was omitted." Id.; at *10. The fact that thé jury wa§ provid-’
ed with an unredaéted version of the indictment which contained
the omitted language, effectively neutralized the earlier reading
by confusing the jury.

Likewise, when the §2255 Court noted that the trial court "also
did-mot mention attempt or. conspiracy in outlining the elements of
Count Three to the jury[;1" thus this arguably could only add to the
jury's contusion. Ld., at ¥1U. rarticularly when, 1n origlnaliy 1n-

structing the jury, the trial court read the indictment omitting



"attempt and conspiracy." Thus, the absence of these aspects (and
nov el®ments) of the\bebs Act offeﬁé@ obviously lé%t the jury fu;;
ther confused once the trial court had referred them to the indict-
ment when reinstructing the jury following its initial note. The

record is clear that the jury's first note sought both "a copy of

Wiy
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the instructions and the items under each countl,]" the latter of
which supports the jury's concern with the language in the unredact-
ed indictment. (See Inf. Br., p. 13).

Lastly, the most significant point was actually acknowledged by
the §2255 Court referring to the fact that the-jury sent-a:neote

iy My ww

during ‘its def'iberations. Mliton, at *11. HOwever, the §2235 Court
paraphrasing thejury's note limited its effectiveness because it was
simply focused on the jury's request to be "re-instruct[ed] om the
elements as to each of the counts[;]" while disregarding the fact
that the trial court clearly pointed the jury's attention to the
unredacted indictment in its determining thie exact offense appellant
was found guilty of in Count Three. (Seé Inf.iBr., p. 13).

This is particularly significant beéause when the trial court
instructed ‘the jury it initially omitted the Mattempt-and conspire
language" but then provided it with an unredacted “copy.of the.in-

dictment" which it directed the jury back to which contained the

. 4
exact omitted language. A reasonable jurist reviewing this record

B The §2255 Court's attempt to negate thls obvious error concerning
uhe—JULOLq heing prnv1ded wi:th an unredacted copy of the indictment
based on a general instruction '"that the indictment is not evidence'
is unavailing. Mlltun, at *9 & n. 5. Especially considering, it at-

'i-nmv-.l-n-:-n lamn anama trn-n kA -w\'lw faka) rha fvr\‘rnvﬁn‘ln‘ni"e r\'lnr_ino 91‘01.|nnnfe

in its rﬁllng whén the same general instruction applies to "state-
ments of counsel" in.eclosing. See United States v. Rumyon, 707 F.3d.
475, 516 (4th Cir. 2013).
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would certainly find the §2255 Court's resolution of appellant's
ﬁégig and Tazlogiclaims debataﬁie, even in liéﬁt of this Couts's
tulings in Said and Crawley, based on the facts: of his case. This
is because the fact that the jury sent out a second note during

its deliberations expressing it did not "understand" given the

"six points listed on the grand jury indictment" which’elearly re-
fefeedto ‘the other counts. (See Inf. Br., p. 13).

Obviously, the fact that "the first paragraph of Count Four
state[d] that 'Count Three of this indictment is fully realleged:
and incorporated into [ .]. Count Four of the indictment" recogniz-

Wb ably raié@d the jury eyg‘rows. IntereéEQHgly though,\;@ the fact \#W
that the §2255 Court spoke to this point, but made no mention of
the fa;E that the indictmgqtrsimilarlylnadggglgatthat”[&ﬁ}ag@gﬁgph
2 and 4 of Count One of this Indictment is fully realleged and.in-
corporated into [ ] Count Three of th{e] Indictment." (see Inf. Br.,
p. 14).

Clearly, given all the counts of the indictment which appel- .
lant was .convicted of by the jury were intricately intertwined, and
with it being provided .with-an unredacted copyofithe:indictment caused.
the jury to-be confused. This is the only logicial conclusion, and
one which renders..the conviction of Count Four veid .because it is
not based on a valid predicate specifically found by a unanimous
jury premised on Davis and Taylor.

In sum, this Court should reverse the §2255 Court's denial of

appellant's Davis and Taylor claims, and remand to the district
PP ’
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