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QUESTIONS PRESENTED
(Capital Case)

1. Does gross negligence on the part of the State satisfy the intent
requirement as set forth in Oregon v. Kennedy, 456 U.S. 667 (1982) so that
double jeopardy attaches following defendant’s motion for mistrial?
2. Can a defendant who has been found to be competent to stand trial
and presents only marginal mental health concerns be denied the right to
self-representation as described by this Court in Faretta v. California, 422

U.S. 806 (1975)?
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L1ST OF PARTIES
Petitioner Siaosi Vanisi is an inmate at Ely State Prison. Respondent Aaron
Ford is the Attorney General of the State of Nevada. Respondent William Reubart

1s the warden of Ely State Prison.
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L1ST OF RELATED PROCEEDINGS

Vanisi v. State, 7th Jud. Dist. Ct. Nev., No. CR98-0516 (Nov. 22, 1999, judgment of
conviction); (Nov. 8, 2007, judgment dismissing post-conviction petition); (Mar. 31,

2014, judgment dismissing post-conviction petition); (Feb. 22, 2019, notice of entry

of order dismissing petition).

Vanisi v. State, Nev. Sup. Ct. No. 34771 (Sept. 10, 1999) (order denying petition for
writ of certiorari or mandamus).

Vanisi v. State, Nev. Sup. Ct. No. 35249 (May 17, 2001) (en banc) (affirming
judgement of conviction).

Vanisi v. Second Judicial District Court, Nev. Sup. Ct. No. 45061 (Apr. 19. 2005)
(denying writ of mandamus to stay postconviction proceedings pending competency
restoration).

Vanisi v. Filson No. 3:10-cv-00448-CDS-CLB, U.S. District Court, Nevada.

Vanisi v. State, Nev. Sup. Ct. No. 50607 (Apr. 20, 2010) (affirming denial of state
postconviction relief).

Vanisi v. Baker, Nev. Sup. Ct. No. 65774 (Sept. 28, 2017) (en banc) (affirming in
part and reversing in part and remanding second postconviction petition).
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PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully requests that a writ of certiorari issue to review the
judgment of the Nevada Supreme Court affirming Nevada’s Second Judicial District
court’s denial of habeas corpus relief.

OPINIONS BELOW

On January 27, 2022, the Nevada Supreme Court issued the opinion below,
Vanisi v. Gittere, Nev. Sup. Ct. No. 78209 (Jan. 27, 2022) reported at 502 P.3d 1088,
2022 WL 263342 (Nev. 2022). App. A. The Nevada Supreme Court denied Mr.
Vanisi’s petition for rehearing on May 18, 2022. App. B.

JURISDICTION

The Nevada Supreme Court’s opinion of January 27, 2022, and subsequent
denial of petition for rehearing constitute a final judgement of the highest state
court. This Court has jurisdiction pursuant to 28 U.S.C. § 1257.

CONSTITUTIONAL PROVISIONS

The Sixth Amendment to the United States Constitution provides that “In all
criminal prosecutions, the accused shall enjoy the right to . . . have the assistance of
counsel for his defense.” U.S. Const. amend. VI.

The Fourteenth Amendment to the United States Constitution provides that
“No state shall . . . deprive any person of life, liberty, or property, without due
process of law; nor deny any person within its jurisdiction the equal protection of

the laws.” U.S. Const. amend XIV, § 1.



STATEMENT OF THE CASE
I. Introduction

Mr. Vanisi was tried twice in the State of Nevada. His first trial commenced
on January 11, 1999 and ended four days later in mistrial. 3AA00545-46.1 Relying
on transcripts provided by the State in pretrial discovery, Mr. Vanisi’s trial counsel
set forth the defense theory that one of Mr. Vanisi’s associates actually committed
the murder. 3AA00156-57. Following two days of testimony, the State, outside the
presence of the jury, admitted that the transcripts provided to Mr. Vanisi’s trial
counsel were incorrectly transcribed. 3AA00529-530. Defense counsel moved for a
mistrial because he had already put forth his theory of the case to the jury in
reliance on the erroneous transcripts. 3AA0537. Prior to granting the motion, the
trial judge canvassed Mr. Vanisi as to whether he waived any appeal as to the
double jeopardy issue. 3AA0543—-45. Although the issue was only brought to trial
counsel’s attention that morning, and Mr. Vanisi had not consulted with his trial
attorney on the issue, he acquiesced to the waiver. Id.

Mr. Vanisi’s second state trial commenced on September 20, 1999. In the
time leading up to the second trial, Mr. Vanisi’s relationship with his attorneys
deteriorated. Mr. Vanisi moved first for the court to dismiss his trial counsel.
Following the court’s denial, he then requested to represent himself under Faretta
v. California 422 U.S. 806, 836 (1975). 17AA3480; 17AA3491. During his hearing on

the 1ssue of self-representation, Mr. Vanisi demonstrated that he was highly

1 References are to the appellant’s appendix in Vanisi v. Gittere, Nev. Sup. Ct.
No. 78209, reported at 502 P.3d 1088, 2022 WL 263342 (Nev. 2022).



intelligent and fully aware of the risks of proceeding without counsel, and, even
though not required under Faretta, thoughtfully answered many questions about
legal procedure. 17AA03596. The trial court, despite acknowledging his acumen,
denied his motion to represent himself on the grounds of mental illness, perceived
delay, and disruption to the court. 17AA3501. All of these are belied by the record.
II. First State Trial

A. The mistrial was predicated on gross negligence by the
State — for which there is no remedy under the current law.

During opening statements on January 13, 1995, Mr. Vanisi’s defense
attorney alluded to “another person” as the actual perpetrator, and that the Reno,
Nevada, detectives investigating the case were aware of this other person.
1AA00156-57. The defense relied on transcripts received in pretrial discovery from
the State in making this assertion to the jury. On the fifth day of Mr. Vanisi’s first
trial, after testimony from numerous prosecution witnesses, the State admitted that
the transcripts provided to Mr. Vanisi’s trial counsel as part of discovery were
erroneously transcribed. 3AA00526-27.

The transcript was made from a police recording of a telephone conversation
between Mr. Vanisi’s associates Namoa Tupou and Chiatra Hanke. Tupou told
Hanke about his conversation with a mutual friend, Sateki Taukiuvea. In that
conversation Taukiuvea told Tupou: “I just did a 187. I have to go, bye, call you

later.”2 3AA00529. The State admitted that in the original audio recording from

2 The terminology “187” was understood to refer to a murder. See 2AA00352,
3AA00529.



which the transcripts were transcribed, Tupou stated that Taukiuvea told him
“Beya just did a 187”. At the time, Mr. Vanisi was known by the nickname “Beya”.
This error was of critical importance because it undercut the defense theory that
Taukiuvea had committed the murder.

The State had not reviewed the tapes prior to trial, and only reviewed them
after opening statements. 3AA00533. Despite the fact that only the transcripts were
conveyed to Mr. Vanisi’s trial counsel, and not copies of the original audio
recordings, the state did not verify their accuracy. 3AA529. Failure to flag the
Inaccuracy was more than a matter of mere error.

Following opening statements, the State consulted with Detective Duncan,
who had investigated the case. Duncan said he did not remember Taukiuvea
admitting to a murder. 3AA00529. The State also confirmed that a police report
written by Detective Jenkins, Duncan’s partner, confirmed the error in
transcription:

“She stated that earlier in the day. .. at approximately
noon to 1300 hours, she had been speaking on the

telephone with Namoa [Tupou] and that he told her that
he had just been talking with [Taukiuvea] who reportedly
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told him. . .‘Baya just did a 187, got to go, bye”.
3AA00531 (internal quotations in original). The assistant district attorney trying
the case admitted that transcription errors had been a problem for many years, and
that he had admonished the police department to invest in better equipment or use
certified court reporters for their transcriptions. 3AA00533—534.
The State however, insisted the burden rested with the defense to ensure

that all materials provided in discovery were accurate. 3AA00534—55. Because the



State had made the original audiotapes available for review in the evidence locker
and had provided the police report that contradicted the transcript, the State
argued that it was incumbent upon the defense to audit all of the materials. Id. The
State further attempted to wash their hands of the error by stating that they had
not intended to use the audiotapes or transcripts in question in their case-in-chief
and had only reviewed them after the defense raised the issue in their opening
statement. 3AA00531.

Defense counsel did not accuse the State of malfeasance, but vocally noted
that the burden of another trial was to be borne by his client, and that the
development left him with little choice but to abort the trial. Already having
proceeded to the fifth day of trial, defense counsel moved for a mistrial. The trial
court granted the defense motion on the theory that the destruction of the defense
theory of the case as a result of the State’s error made mistrial a “manifest
necessity.” 3AA00546.

B. Any waiver of double jeopardy was invalid.

Before granting trial counsel’s motion for mistrial, Judge Steinheimer
canvassed Mr. Vanisi, specifically asking if he supported his attorney’s strategy and
asking him to waive his right to an appeal as to double jeopardy. 3AA00544—46. Mr.
Mr. Vanisi stated he supported his attorney’s motion and agreed to the waiver.
None of the State, trial counsel, or Judge Steinheimer ensured that Mr. Vanisi was
fully aware of the law surrounding the attachment of double jeopardy in this

situation.



The State had only discovered the error the morning of the hearing and
immediately contacted defense counsel. The matter was brought before the trial
court at 10:07 AM and the motion for mistrial made orally. 3AA00544. This
abbreviated timeline left the defense without time for investigation. The apparent
haste of the motion undercuts Mr. Vanisi’s waiver as there was no possible way he
was fully informed by counsel, who himself had just learned of the violation and had
not heard the tapes.

ITI. Second State Trial

Mr. Vanisi’s second state trial commenced on September 20, 1999. 3AA00622.
Prior to the second trial, on June 16, 1999, Mr. Vanisi moved to dismiss his trial
counsel and have replacement counsel appointed. 17AA3480. Mr. Vanisi cited a
breakdown in communication as trial counsel had not answered his calls nor visited
him in jail, inadequate preparation and investigation, and had failed to challenge
the new charges following the mistrial. 17AA03483—-84; 17AA3487—88. On June 23,
1999, Judge Steinheimer held a hearing on Mr. Vanisi’s motion to dismiss counsel.
Judge Steinheimer ultimately denied the motion citing a lack of support for Mr.
Vanisi’s allegations, and adding an unfounded finding that Mr. Vanisi only hoped to
delay his trial through interlocutory appeals. 17AA03542. At a subsequent hearing,
Mr. Vanisi indicated to the trial court that he wished to exercise his right to
represent himself. 17AA03553. Judge Steinheimer ordered Mr. Vanisi to submit a
written motion, which he did on August 4, 1999. 17AA03553; 17AA3491.

Mr. Vanisi’s written motion to represent himself touched on key

constitutional concerns: that he understood the risks of representing himself



against the State, his education level, his comfort with researching the law, and
cited to his reading of Faretta v. California including this Court’s holding that
technical knowledge of the law is divorced from the right to represent oneself.
17AA3492-93. See Faretta v. California 422 U.S. 806, 836 (1975). Mr. Vanisi
assured the court he would be prepared for his trial in September. 17AA3493.

Judge Steinheimer held a hearing on August 10, 1999, on Mr. Vanisi’s motion
to represent himself. 17AA03596. When canvassed by the trial court Mr. Vanisi
indicated that he was aware that he may not raise an ineffective assistance claim
on appeal should he lose at trial, that he was aware of the risks of litigating against
the more experienced and well-resourced district attorney’s office, and the
standards he would be held to. 17AA03599-3602. Mr. Vanisi again reassured the
court he would be ready for trial in September. 17AA03638—39. The trial court also
canvassed Mr. Vanisi about his mental health, to which he responded that he was
manic-depressive, but was receiving treatment and had never been
institutionalized. 17AA03621-23.

Judge Steinheimer denied Mr. Vanisi’s motion to represent himself in a
written order filed on August 11, 1999. The trial court held that while Mr. Vanisi
appeared to be highly intelligent and had satisfactorily answered the questions put
to him about his case and the forthcoming trial, the chance of either delaying or
disrupting the proceedings was too great. 17AA3501-02.

IV. Post-conviction Proceedings
Mr. Vanisi filed a state post-conviction petition, which was ultimately denied.

21AA04381. He filed a federal habeas petition, which was stayed so he could file a



petition in state court to exhaust his claims. This second state post-conviction
petition was also denied, but the Nevada Supreme Court reversed and remanded for
an evidentiary hearing. See Vanisi v. Baker, No. 65774, 2017 WL 4350947 (Nev.
Sept. 28, 2017). As part of this appeal, Mr. Vanisi challenged the district court’s
ruling on his request to represent himself. The Nevada Supreme Court summarily
denied relief. Id. at *8.

Following remand, the state district court denied relief, and Mr. Vanisi
appealed. On this appeal, Mr. Vanisi raised the violation of double jeopardy and his
right to self-representation. The Nevada Supreme Court did not address the double
jeopardy argument; the court rejected the self-representation argument on the basis
that it was not part of the remand and that, in any case, its prior rulings are law of
the case.?

REASONS FOR GRANTING THE PETITION
I. This Court should grant the petition because the intent
requirement under Kennedy deprives defendants of an important
constitutional right in cases of gross prosecutorial negligence.

This Court should grant this petition to resolve the important question of

whether gross prosecutorial mishandling of discoverable evidence fits within the

narrow exception to reprosecution set forth in Oregon v. Kennedy, 456 U.S. 667,

675-76 (1982). In Kennedy this court held that a defendant who moves for mistrial

3 The law of the case doctrine is not an independent and adequate ground to
affirm the Nevada Supreme Court’s ruling. See Cone v. Bell, 556 U.S. 449, 466
(2009).



may only bar subsequent reprosecution on double jeopardy grounds if he can
demonstrate the intent of the prosecutor to induce a mistrial. Id.

In Kennedy this court retreated from what it deemed an overbroad exception
to the rule that a mistrial granted on the defendant’s motion does not bar
reprosecution. Id. at 673. Prior to Kennedy, in United States v. Dinitz, 424 U.S. 600,
611 (1976) this court held that the double jeopardy clause bars reprosecution where
bad faith conduct on the part of the prosecutor or judge is the basis for defendant’s
motion for mistrial. Id. Kennedy narrowed the scope of prosecutorial or judicial
conduct significantly, disposing of the bad faith requirement in favor of an intent
standard. Kennedy 456 U.S. at 674—75. In Kennedy this Court reasoned that the bad
faith standard was difficult to define and engendered other, less wieldy standards
such as “overreaching”. Id. Under the intent standard the avenue available for relief
1s extremely narrow, difficult to prove, and almost certainly forecloses on many
meritorious applications of the double jeopardy right. It is not overstatement that in
attempting to better define the standard for relief, Kennedy went too far.

This narrow avenue for relief has allowed the State, in cases like Mr.
Vanisi’s, to operate with the thinnest veil of propriety knowing that regardless of
their missteps defendants are unlikely to succeed in barring subsequent
prosecution. This gives the State a strategic advantage in that at any point they
may reboot a trial on a showing of mere error in discoverable material. The instant
case 1s a prime example. The events leading to Mr. Vanisi’s motion for mistrial
tread a path close to, but not quite reaching, the intent recognized in Kennedy.

However, there is no doubt that the state’s negligence in auditing its own



investigation, and in the case of transcripts—work product—disadvantaged Mr.
Vanisi. Yet Mr. Vanisi bore the burden, embarrassment, and delay of a second trial
while the State was given another opportunity to convict him.

The question at hand is difficult. The record in Mr. Vanisi’s case does not
demonstrate intent. The state complied with its continued obligations under Brady
v. Maryland, 373 U.S. 83 (1963). Mr. Vanisi’s trial attorney, despite expressing
outrage at the development, stated he did not believe there was malfeasance.
However, the State was grossly negligent in mishandling important evidence. The
State knew that the transcripts from its stenographers had been problematic for
some time and had recommended the police use certified court reporters. The State
had the reports of Detectives Duncan and Jenkins, which contradicted the
transcripts disclosed to the defense counsel. Finally, the State had the original
recordings, but never listened to them, and never made copies for the defense.
Indeed, if the record reflected even an inkling of intent, a double jeopardy bar to
reprosecution would properly attach under the rule in Kennedy. Instead, the burden
of the State’s failure to diligently conduct its investigation was borne by Mr. Vanisi.
Mr. Vanisi was left with a Hobson’s choice to move for mistrial, leading to
reprosecution, or continue with an unfair trial and appeal, which would
undoubtedly result in remand for a new trial. See Kennedy 456 U.S. at 670.

The contraction in available relief from Dinitz to Kennedy was significant. See
Kennedy 456 U.S. at 689 (Stevens, J. concurring in judgement) (“It is almost
inconceivable that a defendant could prove that the prosecutor’s deliberate conduct

was motivated by an intent to provoke a mistrial. . .”). Allowing relief for cases of

10



egregious and preventable negligence by the state—even absent intent—expands the

rule set forth in Kenned only slightly. A new rule barring reprosecution in these

circumstances is in line with this Court’s reasoning in Kennedy: that a narrow,
readily definable standard be used to demarcate the exception to reprosecution.
This small expansion serves the interests of justice without returning the

exception to the breadth of Dinitz. Contra Kennedy 456 U.S. at 689 (Stevens J.,

concurring in judgement) (offering a much broader interpretation to encompass

several types of prosecutorial error). This expansion would be in line with this

Court’s holdings in California v. Trombetta, 467 U.S. 478, 488 (1984). In Trombetta

this court held that the destruction of evidence in good faith and in accordance with

normal practices was not a due process violation. Id. Negligent handling of
evidence, as in Mr. Vanisi’s case, does not reach the level of bad faith, but falls far
short of the Trombetta rule, because negligence can be neither a normal practice nor
undertaken in good faith. Under the proposed rule the State is held to a standard of
conduct that requires professionalism and honesty and ensures that an important
constitutional right is protected.

II. This Court should grant the petition to correct the error of the
Nevada Supreme Court because Mr. Vanisi did not knowingly
and intelligently waive the double jeopardy issue.

This Court should grant this petition to resolve whether the waiver of an
appeal of an important constitutional right is valid when the defense has not
researched either the facts or the law surrounding the issue. During the colloquy

between Judge Steinheimer and Mr. Vanisi following the motion for mistrial Mr.

Vanisi stated that he understood and agreed with this trial attorney. This is

11



impossible, as his trial attorney had only been notified of the erroneous transcript

that morning. The waiver of an important constitutional right must be “competent

and intelligent”. Johnson v. Zerbst, 304 U.S. 458, 468 (1938); Dusky v. United

States, 362 U.S. 402 (1960) (defendant requires factual understanding of the

proceedings).

In addition, because the court later held that Mr. Vanisi could not
competently represent himself, he therefore could not waive the double jeopardy
1ssue. Godinez v. Moran, 509 U.S. 389, 397—-399 (1993).

III. This court should grant the petition to correct the error of the
Nevada Supreme Court because summarily barring a defendant
from self-representation for mental health reasons arbitrarily
deprives a defendant of an important constitutional right.

The trial court violated the rule set forth in Faretta and the long standing
common law tradition allowing self-representation. At the time of Mr. Vanisi’s trial,
Faretta was controlling law and this Court recognized the long-standing rule that a
defendant has a near absolute right to self-representation when he knowingly,
intelligently, and voluntarily waives counsel. At the time of Mr. Vanisi’s trial, this
Court recognized disruption and abuse in the courtroom as one of the few barriers
to exercising that right. See Illinois v. Allen, 397 U.S. 337, 343 (1970). At that time,
there was no exception to the right to self-representation based on mental health.
The trial court summarily imposed this new barrier on Mr. Vanisi based largely on
speculation.

Under Faretta, barriers to self-representation may not be lightly erected

when the basic elements of proper waiver of counsel are met. See e.g., Indiana v.

12



Edwards, 554 U.S. 164, 183 (2008) (Scalia, J., dissenting) (noting the incongruity
between the long-standing common law and constitutional rule, and the majority
holding authorizing trial court judges to curtail that right using vague criteria).4
In the instant case, the trial court was faced with a defendant with a
diagnosis of mental illness and serious breakdowns in communication with trial
counsel. Mr. Vanisi made multiple attempts to have the trial court remedy the
situation by first requesting replacement counsel, and then moving to represent
himself. Mr. Vanisi demonstrated his understanding of the legal process through
multiple motions and hearings in which he engage in lengthy and thoughtful
colloquies with Judge Steinheimer. There can be no doubt that Mr. Vanisi made a
knowing and intelligent waiver of his right to counsel, and yet the trial court
curtailed his right to self-representation relying on vague findings about his mental
health, possible delay, and the potential for disruption. The record supporting Mr.
Vanisi’s motion did not support any of these findings. Additionally, the trial court
did not set forth standards or criteria by which to assess Mr. Vanisi’s ability to
represent himself, and instead treated his mental illness as a categorical exclusion.
The trial court’s denial of a constitutional right for amorphous and
indeterminate reasons is problematic because it incentivizes the denial of
constitutional rights in favor of courtroom efficiency. See e.g., Edwards 554 U.S. at

189 (Scalia J., dissenting) (“Once the right of self-representation for the mentally ill

4 Because Mr. Vanisi’s case predates Edwards v. Indiana, 554 U.S. 164
(2008), Edwards 1s not controlling. Nonetheless, Mr. Vanisi cites Justice Scalia’s
dissent as persuasive authority.

13



is a sometimes thing, trial judges will have every incentive to make their lives
easier. . .by appointing. . .counsel.”).

If, as this Court recognized in dicta in Edwards, trial courts are faced with a
varying level of competency that shifts with time, the solution is to monitor the
defendant closely and inquire as to his competency frequently, not deny the
constitutional right categorically a priori. The waiver requirement set forth in
Faretta provides ample framework to assess whether a defendant is so mentally ill
that he cannot represent himself. This court should grant the petition and correctly
apply Faretta, the controlling law at the time of Mr. Vanisi’s trial.

CONCLUSION

Based on the foregoing, Mr. Vanisi requests that this Court grant his request
for a writ of certiorari.

Dated this 13th day of October, 2022.

Respectfully submitted,

Rene L. Valladares .
Federal Public Defender

Ra ph M. Fiedler
Counsel of Record
Assistant Federal Public Defender
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APPENDICES

Appendix A

Order of Affirmance, Vanisi v. Gittiere, Warden,

Supreme Court of the State of Nevada, Case No.

78209 (January 27, 2022)

App. 001 — 009

Appendix B

Order Denying Rehearing, Vanisi v. Gittiere,
Warden, Supreme Court of the State of Nevada,
Case No. 78209 (May 18, 2022)

App.010 - 011
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APPENDIX B
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