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Fifth CircuitNo. 21-60806 FILED
May 31,2022

Lyle W. Cayce 
Clerk

Petitioner—Appellant^

Charles Smith, Jr.,

versus

Ronald King

Respondent—Appellee.

Application for Certificate of Appealability from the 
United States District Court for the Northern District of Mississippi 

USDC Nos. 1:17-CV-184,1:19-CV-117

ORDER:

Charles Smith, Jr., Mississippi prisoner # 91945, seeks a certificate of 

appealability (COA) to appeal the district court’s denial of his 28 U.S.C. 
§ 2254 petition challenging his conviction of murder. Smith raises the 

following claims: (1) the indictment against him was fatally defective; (2) he 

was illegally arrested; (3) the investigator assigned to his case violated his due 

process rights by failing to take certain actions; (4) the police collected 

evidence via an illegal search and seizure; (5) his trial and appellate counsel 
each rendered ineffective assistance; and (6) the trial court erred by not 
informing Smith of his rights as a pro se litigant.
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This court will not consider the newly raised defective indictment ,, 
claim. See Black v. Davis> 902 F.3d 541, 545 (5th Cir. 2018). Further, any 

issues raised in the district court that are not raised here are abandoned. See 

Hughes v. Johnson, 191 F.3d 607, 612-13 (5th Cir. 1999).

As to the remaining claims, the district court concluded that some 

were procedurally defaulted, his unlawful search and seizure claims were 

barred under Stone v. Powell, 428 U.S. 465 (1976), and his remaining claims 

were meritless. To obtain a COA, a petitioner must make “a substantial 
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); 
Slack v. McDaniel, 529 U.S. 473, 483-84 (2000). This standard requires a 

showing that “reasonable jurists would find the district court’s assessment 
of the constitutional claims debatable or Wrong.” Slack, 529 U.S. at 484. 
When the district court denies relief on procedural grounds, the petitioner 

must demonstrate that reasonable jurists would find it debatable whether the 

motion states a valid claim of the denial of a constitutional right and whether 

the district court was correct in its procedural ruling. Id. Smith has failed to 

make the requisite showing.

Accordingly, his application for a COA is DENIED.

Kurt D. EngelI^rdt
United States Circuit Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

ABERDEEN DIVISION

CHARLES SMITH, JR PETITIONER

No. 1:17CV184-GHD-DASv.

MR RONALD KING, ETAL. RESPONDENTS

Consolidated With

CHARLES SMITH, JR PETITIONER

No. I:19CV117-GHD-DASv.

RONALD KING, ETAL. RESPONDENTS

MEMORANDUM OPINION

This matter comes before the court on the pro se petition of Charles Smith, Jr. for a writ of

habeas corpus under 28 U.S.C. § 2254. The State has responded to the petition, and the matter is ripe

for resolution. For the reasons set forth below, the instant petition for a writ of habeas corpus will be

denied.

Habeas Corpus Relief Under 28 U.S.C. § 2254

The writ of habeas corpus, a challenge to the legal authority under which a person may

be detained, is ancient. Duker, The English Origins of the Writ of Habeas Corpus: A Peculiar

Path to Fame, 53 N.Y.U.L.Rev. 983 (1978); Glass, Historical Aspects of Habeas Corpus, 9 St.

John's L.Rev. 55 (1934). It is “perhaps the most important writ known to the constitutional law

of England ” Secretary of State for Home Affairs v. O'Brien, A.C. 603, 609 (1923), and it is

equally significant in the United States. Article I, § 9, of the Constitution ensures that the right

of the writ of habeas corpus shall not be suspended, except when, in the case of rebellion or

invasion, public safety may require it. Habeas Corpus, 20 Fed. Prac. & Proc. Deskbook § 56.*

r—ir -
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Its use by the federal courts was authorized in SectionH of the Judiciary Act of 1789. Habeas 

corpus principles developed over time in both English and American common law have since

been codified:

The statutory provisions on habeas corpus appear as sections 2241 to 2255 of the 
1948 Judicial Code. The recodification of that year set out important procedural 
limitations and additional procedural changes were added in 1966. The scope of the 
writ, insofar as the statutory language is concerned, remained essentially the same, 
however, until 1996, when Congress enacted the Antiterrorism and Effective Death 
Penalty Act, placing severe restrictions on the issuance of the writ for state prisoners 
and setting out special, new habeas corpus procedures for capital cases. The changes 
made by the 1996 legislation are the end product of decades of debate about habeas 
corpus.

Id. Under 28 U.S.C. § 2254, a federal court may issue the writ when a person is held in violation of

the federal Constitution or laws, permitting a federal court to order the discharge of any person held 

by a state in violation of the supreme law of the land. Frank v. Mangum, 237 U.S. 309,311,35 S. Ct. ^

582,588, 59 L. Ed. 969(1915).

Facts and Procedural Posture

Petitioner Charles Smith, Jr. is currently in the custody of the Mississippi Department of

Corrections (MDOC) and housed at the Mississippi State Penitentiary. He was convicted for murder

and sentenced as a habitual offender under Miss. Code Ann. § 99-19-83 to life without parole in the

custody of the Mississippi Department of Corrections. State Court Record (“SCR”), Cause No. 2015-

KA-00812-COA, Vol. 2, p. 151,153-54.

Mr. Smith appealed his murder conviction and resulting sentence to the Mississippi Court of

Appeals, raising the following issue, through counsel:

Issue One: The trial court erred in failing to properly notify Smith of the 
significant risks he faced in representing himself.

The Mississippi Court of Appeals affirmed the judgment of the circuit court. Smith v. State, 221 So.

-2-
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3d 1050 (Miss. Ct. App. 2016), reh’g denied April 4,2Q\1, cert. denied June 8,2017. He did not file

a petition for certiorari in the United States Supreme Court. ECF doc. 1.

Mr. Smith then filed an application for leave to proceed in the trial court in Mississippi

Supreme Court Cause No. 2017-M-01108. SCR, Cause No. 2017-M-01108. In his application, he

raised the following claims, pro se, which the court has renumbered and summarized for the sake of

clarity:

Issue One: Smith received ineffective assistance of counsel based on the 
following assignments of error:

A. Trial counsel failed to contest the constitutionality of Smith’s 
confession.

Trial counsel failed to properly investigate and call the following 
witnesses to testify at trial:

B.

1. The potential witnesses listed on the police’s witness 
list, including: Minne Booker, Ruebin Jemigan, Loretta 
Riles, Danny Banks, John Herman, Darmeteus Lyons, 
Willie McCotiy, Doris Brown, and Richard Petty.

The witnesses who knew Vanessa Beal was retaliating 
against him.

2.

Jackie Tillman, Beals’ neighbor.3.

C. Trial counsel failed to object to the State offering the bloody 
clothes into evidence even though counsel had filed a motion to 
suppress such clothes which he did not pursue.

D. Trial counsel failed to testify that he knew Beals was retaliating against 
Smith because counsel previously had served as a city judge and 
presided over a case involving Beals and Millie Hoskins.

Appellate counsel only raised one issue on direct appeal rather than all 
of the issues argued in the motion for judgment notwithstanding the 
verdict (JNOV), or, in the alternative, for a new trial.

E.

Trial counsel failed to inform Smith that he could testify at his 
sentencing hearing and call character witnesses on his behalf.

F.

-3-
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G. Trial counsel failed to show that Smith did not have scars on his hands.

H. Trial counsel failed to have Smith present for a hearing on his motion 
for JNOV, or, in the alternative, for a new trial.

Issue Two: Smith was illegally held in custody because an arrest warrant was never
served upon him.

Issue Three: Law enforcement confiscated the bloody clothes during an illegal 
search and seizure.

Issue Four: Smith suffered a violation of his Due Process rights, including:

Smith did not know he could testify at his sentencing hearing 
or call character witnesses on his behalf.

A.

The trial court erred by foiling to hold a hearing on his motion 
for JNOV, or in the alternative, for a new trial so that his trial 
counsel could have Smith present for such hearing.

B.

The investigator failed to collect pieces of a broken bottle even 
though Smith claimed the victim had something shiny in his 
hand attempting to stab Smith.

C.

The investigator coerced Smith into speaking about the clothes 
that he had on the night of the stabbing by stating that he saw 
the clothes Smith had on from a video camera at the DHS 
Offices.

D.

The investigator failed to photograph Smith’s hand.E.

Issue Five: Biological evidence exists that needs to be tested, such as the hair and 
accelerant from the bloody clothes bag, which the investigator failed to 

1 have tested.

Smith did not discover until after trial that trial counsel had filed a 
motion to suppress the bloody clothes which was not pursued, which 
constitutes newly discovered evidence.

Issue Six:

Issue Seven: The evidence was insufficient to support the verdict and the verdict 
was against the overwhelming weight of the evidence.

Issue Eight: Cumulative errors of the court occurred.

-4-
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On October 4,2017, the Mississippi Supreme Court denied Smith’s application, holding, in relevant

part:

The panel finds that many of the claims raised in the petition could have been raised at 
trial and on direct appeal and are procedurally barred at this stage. Miss. Code Ann. § 
99-39-21. The panel finds that the claims of ineffective assistance of counsel fail to 
meet the standard set out in Strickland v. Washington. The panel further finds that 
Smith’s claims of newly discovered evidence are unsupported. The panel concludes 
that the claims raised in the petition are without merit and that the petition should be 
denied.

See Exhibit B; SCR, Cause No. 2017-M-01108.

Mr. Smith has filed the instant petition for a writ of habeas corpus, see ECF docs. 1 and 3,pro

se, raising the following grounds for relief (as summarized and renumbered by the court for the sake

of clarity):

Smith received ineffective assistance of counsel based on the 
following assignments of error:

Ground One:

Trial counsel failed to investigate and call potential witnesses to testify 
at trial, including:

A.

The witnesses shown on the police report such 
as “Ruebin Jemigan, Loretta Riles, and 
Darmeteus Lyons.”

1.

Hostile witnesses Minnie Booker, April 
Hunter, and Tomeka Rhines.

2.

3. Millie Hoskins.

4. Jackie Tillman, Beal’s neighbor.

5. Smith’s two psychiatrists.

Trial counsel failed to inform Smith that he could have funds 
given for a proper investigation.

B.

Trial counsel failed to object to the State offering the bloody 
clothes into evidence even though counsel had filed a motion 
to suppress such clothes which counsel did not pursue.

C.

-5-
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Trial counsel failed to testify that he had served as a city judge 
and presided over a case involving Hoskins and Beals and 
knew Beals was retaliating against Smith by testifying at his 
murder trial.

D.

E. Appellate counsel was ineffective because he only raised one 
(1) issue on direct appeal.

F. A conflict existed between Smith and his trial counsel 
regarding trial strategy.

G. Trial counsel failed to raise a speedy-trial claim.

Ground Two: Newly discovered evidence exists because Smith 
discovered after trial that his trial counsel had filed a 
motion to suppress the bloody clothes but a 
suppression hearing was never conducted nor did trial 
counsel object to the State offering such clothes into 
evidence.

Ground Three: Biological evidence exists that needs to be tested because the 
investigator failed to have the hair found in the bag of bloody 
clothes tested.

The bloody clothes should not have been allowed to be offered 
into evidence because an illegal search and seizure occurred 
when law enforcement officers obtained the bloody clothes 
from Beal’s alleged property without having a search warrant 
or consent from the true property owner.

Ground Four:

Ground Five: A violation of Smith’s Due Process rights occurred, including:

The investigator failed to properly secure the crime scene.A.

The investigator failed to photograph a defense wound on 
Smith’s hand which could have been offered into evidence to 
support Smith’s case.

B.

The investigator failed to have the hair and accelerant found in 
the bloody clothes bag tested.

C.

D. The investigator lied to Smith saying he saw him on video 
camera at the DHS which coerced Smith into saying that he 
had changed clothes since the night of the stabbing.

-6-
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E. Trial counsel failed to object to the bloody clothes being 
offered into evidence by the State even though counsel had 
filed a motion to suppress such evidence which was not 
pursued.

F. Trial counsel failed to provide an affidavit concerning Beals 
retaliating against him.

G. Appellate counsel only raised one (1) issue on appeal.

H. Smith was not informed that he could testify at his sentencing 
hearing.

The investigator erred by showing Willie McCotiy a highly 
suggestive photograph of Petitioner during an interview.

I.

The evidence was insufficient to support the verdict and the 
verdict was against the overwhelming weight of the evidence.

Ground Six:

Ground Seven: Smith was illegally held in custody because he was never 
served an arrest warrant.

Smith was prejudiced by the emotional response of the family 
members of the deceased in the audience when photographs of 
the deceased were shown at trial and a family member in the 
audience stood up and left the courtroom.

Ground Eight:

Smith’s defense was prejudiced because he was forced to go to 
trial with an unwanted attorney.

Ground Nine:

The Doctrines of Procedural Default and Procedural Bar

If an inmate seeking habeas corpus relief fails to exhaust an issue in state court - and no

more avenues exist to do so - under the doctrine of procedural default that issue cannot be raised 

in a federal habeas corpus proceeding. Sones v. Hargett, 61 F.3d 410,416 (5th Cir. 1995). Similarly,

federal courts have no jurisdiction to review a habeas corpus claim “if the last state court to

consider that claim expressly relied on a state ground for denial of relief that is both independent

of the merits of the federal claim and an adequate basis for the court's decision.” Roberts v.

-7-
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Thaler, 681 F.3d 597, 604 (5lh Cir. 2012). Thus, a federal court may not consider a habeas 

corpus claim when, “(1) a state court [has] declined to address [those] claims because the 

prisoner [has] failed to meet a state procedural requirement, and (2) the state judgment rests on

independent and adequate state procedural grounds.” Maples v. Thomas, U.S.----- , 132

S.Ct. 912, 922, 181 L.Ed.2d 807 (2012) (alterations in original) (internal quotation marks

omitted). This doctrine is known as procedural bar.

A state procedural rule is “independent” when the state law ground for decision is not

“interwoven with the federal law.” Michigan v. Long, 463 U.S. 1032,1040,103 S. Ct. 3469, 77

L. Ed. 2d 1201 (1983). A state law ground is interwoven with federal law if “the state has made

application of the procedural bar depend on an antecedent ruling on federal law [such as] the

determination of whether federal constitutional error has been committed.” Ake v. Oklahoma,

470 U.S. 68, 75, 105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985); see also State court decision must not

be interwoven with federal law, Federal Habeas Manual § 9B:24.

To determine the adequacy of the state procedural bar, this court must examine whether

the state’s highest court “has strictly or regularly applied it.” Stokes v. Anderson, 123 F.3d 858, 

860 (5th Cir. 1997) {citing Lott v. Hargett, 80 F.3d 161, 165 (5th Cir. 1996)). The petitioner,

however, “bears the burden of showing that the state did not strictly or regularly follow a

procedural bar around the time of his appeal” - and “must demonstrate that the state has failed to

apply the procedural bar rule to claims identical or similar to those raised by the petitioner

himself.” Id.

Cause and Prejudice — and Fundamental Miscarriage of Justice — 
As Ways to Overcome Procedural Bar

-8-
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Whether a petitioner’s claims are procedurally defaulted or procedurally barred, the way
t

he may overcome these barriers is the same. First, he may overcome the procedural default or 

bar by showing cause for it - and actual prejudice from its application, to show cause, a

petitioner must prove that an external impediment (one that could not be attributed to him)

existed to prevent him from raising and discussing the claims as grounds for relief in state court. 
•/

See United States v. Flores, 981 F.2d 231 (5th Cir. 1993). To establish prejudice, a petitioner 

must show that, but for the alleged error, the outcome of the proceeding would have been 

different. JPickney v. Cain, 337 F.3d 542 (5,h Cir. 2003). Even if a petitioner fails to establish

cause for his default and prejudice from its application, he may still overcome a procedural

default or bar by showing that application of the bar would1 result in a fundamental miscarriage of

justice. To show that such a miscarriage of justice would occur, a petitioner must prove that, “as 

a factual matter, that he did not commit the crime of conviction.’* Fairman v. Anderson, 188 F.3d

635, 644 (5th Cir. 1999) (citing Wardv. Cain, 53 F.3d 106, 108 (5th Cir. 1995)). Further, he must

support his allegations with new, reliable evidence - that was not presented at trial - and must

show that it was “more likely than not that no reasonable juror would have convicted him in light

of the new evidence.” Fairman, 188 F.3d at 644 (citations omitted)*^

Claims Procedurally Defaulted

In this case, the following grounds for relief set forth in Mr. Smith’s federal habeas corpus

petition were not raised before the state appellate court on direct appeal or on post-conviction review:

(1) One (A)(2) (Smith received ineffective assistance of counsel because his trial counsel failed to 
investigate and call as witnesses Hunter and Rhines);

(2) One(A)(5) (Smith received ineffective assistance of counsel because trial counsel failed to 
investigate and call Smith’s two (2) psychiatrists to testify at trial);

(3) One (B) (Smith received ineffective assistance of counsel because his trial counsel failed to

-9-
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inform Smith that he could have funds provided for a proper investigation);

(4) One (F) (Smith received ineffective assistance of counsel because a conflict existed between 
Smith and his trial counsel regarding trial strategy)1;

(5) One (G) (Smith received ineffective assistance of counsel because his trial counsel failed to 
raise a speedy-trial claim);

(6) Five (A) (a violation of Smith’s due-process rights occurred when the investigator failed to 
properly secure the crime scene);

(7) Five (C) (a violation of Smith’s due-process rights occurred when the investigator failed to 
have the hair and accelerant found in the bag of bloody clothes tested);

(8) Five (E) (a violation of Smith’s due-process rights occurred when trial counsel failed to object 
to the State offering the bloody clothes into evidence even though counsel had filed a motion 
to Suppress such evidence which was not pursued)2;

(9) Five (F) (a violation of Smith’s due-process rights occurred when trial counsel failed to 
provide an affidavit concerning Beals’ retaliation against Smith);

Five (G) (a violation of Smith’s due-process rights occurred when appellate counsel 
only raised one issue on appeal)3;

Five (I) (a violation of Smith’s due-process rights occurred when the investigator erred 
by showing Willie McCotiy a suggestive photograph of Smith during an interview);

Eight (Smith was prejudiced by the emotional response of family members of the 
deceased in the audience when photographs of the deceased were shown at trial 
without warning); and

(10)

(11)

(12)

l The court has not construed the argument raised in Ground One (F) of the instant petition to 
be the same argument raised on direct appeal (that the trial court erred by not informing Smith of his 
rights as a pro se litigant under Uniform Rule of Circuit and County Court 8.05). See Smith, 221 So. 
3d at 1051. .

2 Mr. Smith instead raised the issue before the state appellate court of whether he received 
ineffective assistance of counsel due to his trial counsel’s failure to object to the bloody clothes being

• offered into evidence even though counsel had filed a motion to suppress such evidence which he did 
not pursue. The court will address that issue below. See Ground One (C).

3 Mr. Smith instead raised the issue before the state appellate court of whether he received 
ineffective assistance of counsel due to his appellate counsel’s failure to only raise one issue on direct 
appeal. The court will address that issue below. See Ground One (E).

-10-
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(13) Nine (Smith’s defense was prejudiced because he was forced to go to trial with an 
unwanted attorney).4

4
Mr. Smith has not presented these claims to the state’s highest court, thus giving the state a fair

opportunity to pass on it; as such, they are procedurally barred from federal habeas corpus review 

under Sones v. Hargett, 61 F.3d410,416(5thCir. 1995), and will be dismissed with prejudice.5

O’Sullivanv. Boerckel, 526U.S. 838 (1999). In addition, Mr. Smith has not shown “cause” under the

“cause and prejudice” test necessary for the court to decide the merits of these claims despite the

procedural bar - as no external impediment prevented him from raising the claims as grounds for 

reliefin state court. United States v. Flores, 981 F.2d231 (5th Cir. 1993). Nor will the court’s

decision to apply the bar result in a “fundamental miscarriage of justice,” as he has not shown that, as

a factual matter,... he did not commit the crime of conviction.” Fairman v. Anderson, 188 F.3d 635,

644 (5th Cir. 1999). Hence, the court is procedurally barred from considering the merits of the

petitioner’s allegations in Grounds One (A)(2) {only as to Hunter and Rhines), One (A)(5), One (B),

One (F), One (G), Five (A), Five (C), Five (E), Five (F), Five (G), Five (I), Eight, and Nine in the

instant petition.

Claims Procedurally Barred

The following grounds are procedurally barred6 from review by this court, as the Mississippi

4 The court has not construed the argument raised in Ground Nine of the instant petition to be 
the same argument raised by Smith’s counsel on direct appeal (that the trial court erred by not 
informing Smith of his rights as a pro se litigant under Uniform Rule of Circuit and County Court 
8.05). See Smith, 221 So. 3d at 1051.

5 Although Smith raised various claims of ineffective assistance of counsel on state post­
conviction review, each individual claim of ineffective assistance of counsel must be exhausted 
separately. Wilder v. Cockrell, 274 F.3d 255,261 (5th Cir. 2001).

6 The Mississippi Supreme Court did not specifically list which claims were procedurally 
barred from review; however, the court has determined which claims were not procedurally proper

-11-
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Supreme Court held that they were barred from state review under Miss. Code Ann. § 99-39-21

/Exhibit B; SCR, Cause No. 2017-M-01108):

(1) Three (biological evidence exists that should be tested),

(2) Five (B) (a violation of Smith’s due-process rights occurred when the investigator failed to 
photograph a defense wound on Smith’s hand),

(3) Five (D) (a violation of Smith’s due-process rights occurred when the investigator told Smith 
that he saw him on a video camera at the DHS which coerced Smith into stating that he had 
changed clothes since the night of the stabbing),

(4) Five (H) (a violation of Smith’s due-process rights occurred when Smith was not informed 
that he could testify at his sentencing hearing);

(5) Six (the evidence was insufficient to support the verdict and the verdict was against the 
overwhelming weight of the evidence); and

(6) Seven (Smith was illegally held in custody because he was never served an arrest warrant.

The Mississippi Supreme Court found these claims to be procedurally barred under the “waiver” set

forth in Miss. Code Ann. § 99-39-21(1) because Mr. Smith could have raised them at an earlier 

juncture, but did not.7 Section 99-39-21(1) is an independent state procedural bar. Stokes, 123 F.3d at

860. The adequacy of the procedural bar applied to these state court issues depends upon “whether

Mississippi has strictly or regularly applied it” Id As the petitioner, Mr. Smith “bears the burden of

showing that the state did not strictly or regularly follow a procedural bar around the time of his direct

appeal” and “must demonstrate that the state has failed to apply the procedural bar rule to claims

and thus subject to the bar.

7 Section 99-39-21(1) reads: 7-3

Failure by a prisoner to raise obiection.HefensesZclaims, questions, issues or errors 
either in fact or law which were capable of determination at trial and/or on direct 
appeal, regardless of whether such are based on the laws and the constitution of the 
state of Mississippi or of the United States, shall constitute a waiver thereof and shall 
be procedurally barred, but the court may upon a showing of cause and actual 
prejudice grant relief from the waiver.

-12-
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Smith has not established cause to overcome the procedural bar regarding his claims in Grounds 

Three, Five (B), Five (D), Five (H), Six, and Seven. In the absence of cause, the court need not

consider the issue of actual prejudice. Saahirv. Collins, 956 F.2d 115(5* Cir. 1992).

Neither has Mr. Smith shown that a fundamental miscarriage of justice would occur should the

court apply the procedural bar, as he has not shown that, “as a factual matter, that he did not commit

the crime of conviction.” Fairman, 188 F.3d at 644. He has not presented new, reliable evidence that

was not presented at trial to show that it was “more likely than not that no reasonable juror would have

convicted him in the light of the new evidence.” Id Indeed, Mr. Smith has produced no new

evidence to meet this standard. As such, his claims in Grounds Three, Five (B), Five (D), Five (H),

Six, and Seven of the instant petition must be dismissed under the doctrine of procedural bar.

Ground Four: Barred Under the Holding in Stone v. Powell
\

Mr. Smith’s Fourth Amendment claim in Ground Four is barred because the State providedN-*

“an opportunity for full and fair litigation” of that claim. Stone v. Powell, 428 U.S. 465 (1976). Under

Stone, a petitioner “may not be granted federal habeas corpus relief on the ground that evidence

obtained in an unconstitutional search or seizure was introduced at his trial.” Id at 494. The

petitioner bears the burden to plead and prove the denial of a full and fair hearing in state court. Davis

v. Blackburn, 803 F.2d 1371,1372 (5th Cir. 1986); see also Moreno v. Dretke, 450 F.3d 158,167 (5th

Cir. 2006).

Whether or not a petitioner succeeds on his Fourth Amendment claim, the opportunity, itself,

to present the claim to the trial and appellate courts “constitutes ‘an opportunity for full and fair

consideration’ of a defendant’s fourth amendment claim under Stone? unless he can present

“sufficient factual allegations and proof that the state process is ‘routinely or systematically applied in

such a way as to prevent the actual litigation of fourth amendment claims on their merits.’” Smith v.

-14-
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Maggio, 664 F.2d 109,111 (5th Cir. 1981). Mr. Smith has not offered proof that the process was

defective; as such, his allegations in Ground Four of the instant petition must be dismissed under

Stone.

Grounds One (A)(1), One (A)(2) {only as to Booker), One (A)(3), One (A)(4), One (C), One (D), 
One (E), and Two: Considered on the Merits by the Mississippi Supreme Court

The Mississippi Supreme Court has already considered Grounds One (A)(1), One (A)(2)

{only as to Booker), One (A)(3), One (A)(4), One (C), One (D), One (E), and Two on the merits and

decided those issues against the petitioner; hence, these claims are barred from habeas corpus

review by the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. § 2254(d), unless they

meet one of its two exceptions:

(d) An application for a writ of habeas corpus on behalf of a person in 
custody pursuant to the judgment of a State court shall not be granted 
with respect to any claim that was adjudicated on the merits in State 
court proceedings unless the adjudication of the claim-

(1) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable 
determination of the facts in light of the evidence presented in 
the State court proceeding.

Id. (emphasis added). The first exception, subsection (d)(1), applies to questions of law. Morris 

v. Cain, 186 F.3d 581 (5lh Cir. 2000). The second exception, subsection (d)(2), applies to 

questions of fact. Lockhart v. Johnson, 104 F.3d 54, 57 (5lh Cir. 1997). Since the petitioner’s 

claims challenge both the application of law and the finding of fact, this court must consider the

exceptions in both subsections.

Under subsection (d)(1), a petitioner’s claim merits habeas review if its prior

adjudication “resulted in a decision that was contrary to, or involved an unreasonable

-15-
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application of, clearly established Federal law.” Id. (emphasis added). A state court’s decision 

is contrary to federal law if it arrives at a conclusion opposite to that reached by the United 

States Supreme Court on a question of law, or if it decides a case differently from the Supreme

Court on a set of “materially indistinguishable facts.” Williams v. Taylor, 529 U.S. 362, 120

S.Ct. 1495, 1523 (2000). A state court’s decision involves an unreasonable application of

federal law if it identifies the correct governing principle but unreasonably (not just incorrectly)

applies that principle to facts of the prisoner’s case; this application of law to facts must be

objectively unreasonable. Id. at 1521. As discussed below, the petitioner has not shown that the

Mississippi Supreme Court unreasonably applied the law to the facts, or that the court’s decision

contradicted federal law. Accordingly, the exception in subsection (d)(1) does not apply to

Grounds One (A)(1), One (A)(2) (only as to Booker), One (A)(3), One (A)(4), One (C), One (D), One

(E), and Two of the instant petition.

Nevertheless, under § 2254(d)(2) these grounds may still merit review if those facts to

which the supreme court applied the law were determined unreasonably in light of the evidence 

presented. Because the supreme court is presumed to have determined the facts reasonably, it is

the petitioner’s burden to prove otherwise, and he must do so with clear and convincing

evidence. Miller v. Johnson,, 200 F.3d 274, 281 (5th Cir. 2000); 28 U.S.C. § 2254(e)(1). As

discussed below, the petitioner has failed to meet this burden; as such, he cannot use subsection

(d)(2) to move these claims beyond § 2254(d), which bars from habeas corpus review issues

already decided on the merits.

Ground One: Ineffective Assistance of Counsel

The court must address claims of ineffective assistance of counsel under the two-prong test set

forth in Strickland v. Washington, 466 U.S. 668,104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). To prove

-16-
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that defense counsel was ineffective, the petitioner must show that counsel’s performance was 

deficient and that the deficiency resulted in prejudice to her defense. Under the deficiency prong of 

the test, the petitioner must show that counsel made errors so serious that he was not functioning as the 

“counsel” guaranteed by the Sixth Amendment. Strickland, 466 U.S. at 687. The court must analyze 

counsel’s actions based upon the circumstances at the time - and must not use the crystal clarity of 

hindsight Lavernia v. Lynaugh, 845 F.2d 493,498 (5th Cir. 1988). The petitioner “must overcome the 

presumption that, under the circumstances, the challenged action ‘might be considered sound trial 

strategy.”’ Strickland, 466 U.S. at 689 (citation omitted). To prove prejudice, the petitioner must 

demonstrate that the result of the proceedings would have been different or that counsel’s performance 

rendered the result of the proceeding fundamentally unfair or unreliable. Vuong v. Scott, 62 F.3d 673, 

685 (5th Cir. 1995), cert, denied, 116 S.Ct. 557 (1995); Lockhart v. Fretwett, 506 U.S. 364,369 (1993); 

Sharp v. Johnson, 107 F.3d 282,286 n.9 (5th Cir. 1997). “When §2254(d) applies, the question is 

not whether counsel’s actions were reasonable. The question is whether there is any reasonable 

argument that counsel satisfied Strickland's deferential standard.” Harrington v. Richter, 131

S.Ct. 770, 788 (2011); Premov. Moore, 131 S.Ct. 733 (2011).

Grounds One (A)(1), One (A)(2) (only as to Booker), One (A)(3), and One (A)(4)

In Grounds One (A)(1), One (A)(2) (only as to Booker), One (A)(3), and One (A)(4), Mr.

Smith argues that trial counsel failed to properly investigate and call the following witnesses to testify 

at trial: Jemigan; Riles; Lyons; Booker; Hoskins; and Tillman. “Complaints of uncalled witnesses are 

not favored in federal habeas corpus review because allegations of what facts a witness might have 

provided are largely speculative. Where the only evidence of a missing witnesses’ testimony is from 

the defendant, this Court views claims of ineffective assistance with great caution.” Sayre v.

Anderson, 238 F.3d 631,635-36 (5th Cir. 2001). For Mr. Smith “to prevail on an ineffective assistance

-17- N
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Mr. Smith has shown neither deficiency nor prejudice in his trial counsel’s actions regarding these 

claims of ineffective assistance of counsel. The Mississippi Supreme Court concluded on post­

conviction review that his claim that trial counsel rendered ineffective assistance failed to meet the 

standard set out in Strickland. The state court’s decision was a reasonable application of federal law as 

established by the United States Supreme Court in Strickland, and Mr. Smith’s claims in Grounds One 

(A)(1), One (A)(2) {only as to Booker), One (A)(3), and One (A)(4) regarding these witnesses will be 

denied.

Ground One (C): Failure to Pursue Motion to Suppress and Object at Trial 

In Ground One (C), Mr. Smith argues that trial counsel rendered ineffective assistance by 

failing to pursue a previously-filed motion to suppress a bag of bloody clothes - and by failing to 

object to the State’s offer of such clothes into evidence at trial. The clothes were recovered from a 

place outside an empty house where Vanessa Beals used to collect used clothes for tornado victims. 

SCR Vol. 4, p. 274,281-282. It is unclear from the record who owned the home, but Mr. Smith never 

claimed ownership or any claim that he had an expectation of privacy in the home or in the area 

outside the home.

The record reflects that defense counsel indeed filed a pretrial motion to suppress evidence of 

a bag with Smith’s bloody clothes because Vanessa Beals led law enforcement officers to the evidence 

but had no right to access the property where the clothes were located - and because the officers had 

no search warrant or consent from the rightful owner to enter the premises in order to confiscate such

(Ruby Anne Coggins). He fled to his girlfriend’s house, and she saw him covered in blood. SCR p. 
266 (Vanessa Beals). He told her that he messed up, hurt someone badly, and was going to jail. SCR 
p. 266-267 (Vanessa Beals). He told his girlfriend that, since he was going to jail, anyway, he might as 
well take out everyone who had done him wrong. Id. at 268. Smith fled the scene. SCR Vol. 5, p. 
336; SCR Vol. 5, p. 449-450.
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corpus relief as to his claims Ground One (C).

Ground One (D): Failure of Counsel to “Testify”

In Ground One (D), Mr. Smith argues that his trial counsel rendered ineffective assistance 

because counsel did not “testify” at trial that he had previously presided over a case involving Hoskins 

and Vanessa Beals, one of the State’s witnesses, while serving as city judge. In that case, Ms. Beals

testified that she and Smith had been in a relationship, but Smith had a girlfriend who killed Beals’ 

dog - and tried to run over her and him with a truck. Mr. Smith argues that trial counsel knew that 

Ms. Beals testified against Smith at his murder trial in retaliation for the events discussed in his

previous court case.

This claim is without substantive merit. Although it appears that Mr. Smith’s trial counsel did 

once serve as a city judge, see SCR, Cause No. 2015-KA-00812-COA, Vol. 3, p. 26,42, Smith has 

offered nothing to show that his trial counsel presided over a case involving Hoskins and Beals while 

serving in such capacity. Further, Mr. Smith has not shown that Beals testified at his murder trial in 

retaliation or that his counsel was aware of such motive behind Beals’ testimony. In fact, Mr. Smith 

cross-examined Beals regarding whether she was testifying as retaliation against him, and she 

answered “No,” explaining that she was trying to convince him to turn himself in — and, in any event, 

Mr. Smith was not the one who killed her dog.10 SCR, Vol. 4, p. 279-80,295. Smith has neither 

shown that his counsel was deficient on the basis of this alleged error, nor that he suffered prejudice as 

a result. The Mississippi Supreme Court concluded on post-conviction review that Smith’s claim that 

his trial counsel rendered ineffective assistance failed to meet the standard set out in Strickland. The

10 Mr. Smith represented himself alongside his trial counsel by delivering the opening 
statement and examining some of the witnesses.

i
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Court in Strickland. As such, the petitioner’s claims in Ground One (E) of the instant petition will be

denied.

Conclusion

For the reasons set forth above, the instant petition for a writ of habeas corpus will be denied.

A final judgment consistent with this memorandum opinion will issue today.SO ORDERED, this, the

9f day of September, 2021.

r
SENIOR UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

ABERDEEN DIVISION

CHARLES SMITH, JR. PETITIONER

No. 1:17CV184-GHD-DASv.

MR. RONALD KING, ETAL. RESPONDENTS

Consolidated With

CHARLES SMITH, JR. PETITIONER

No. 1:19C V117-GHD-D ASv.

RONALD KING, ETAL. RESPONDENTS

FINAL JUDGMENT

In accordance with the memorandum opinion issued today in this cause, the instant petition

for a writ of habeas corpus is DENIED, t,
£>l

SO ORDERED, this, the day of September, 2021.

SENIOR UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

ABERDEEN DIVISION

CHARLES SMITH, JR. PETITIONER

No. 1:17C VI84-GHD-D ASv.

MR. RONALD KING, ETAL. RESPONDENTS
Consolidated With

CHARLES SMITH, JR. PETITIONER

No. 1:19C V117-GHD-DASv.

RONALD KING, ET AL. RESPONDENTS

CERTIFICATE OF APPEALABILITY

The court has entered a final judgment in a habeas corpus proceeding in which the detention

complained of arises out of process issued by a state court under 28 U.S.C. § 2254, and the court,

considering the record in the case and the requirements of Fed. R. App. P. 22(b) and 28 U.S.C. §

2253(c), finds that, for the reasons stated in its opinion, the Petitioner has failed to “demonstrate that

the issues are debatable among jurists of reason; that a court could resolve issues in a different

manner; or that the questions are adequate to deserve encouragement to proceed further.” Barefoot v.

Estelle, 463 U.S. 880,893 n.4,103 S.Ct. 3383, 3394 n.4,77 L.Ed.2d 1090 (1993) (superseded by

statute) (citations and quotations omitted); 28 U.S.C. § 2253(c) (1) and (2). Specifically, the court

finds, for the reasons set forth in its memorandum opinion and final judgment, that the instant petition

for a writ of habeas corpus should be denied^

7/3ySO ORDERED, this, the ^ ' day of September, 202.1.

SENIOR UNITED STATES DISTRICT JUDGE
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