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In the Supreme Court of the United States 
 

No.  

UNITED STATES OF AMERICA, PETITIONER 

v. 

JOSE FELIPE HERNANDEZ-CALVILLO 
AND MAURO PAPALOTZI 

 

ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 

 

PETITION FOR A WRIT OF CERTIORARI 

 

The Solicitor General, on behalf of the United States, 
respectfully petitions for a writ of certiorari to review 
the judgment of the United States Court of Appeals for 
the Tenth Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App., infra, 1a-
44a) is reported at 39 F.4th 1297.  An oral order of the 
district court (App., infra, 47a-53a) and a later written 
order (App., infra, 45a-46a) are unreported. 

JURISDICTION 

The judgment of the court of appeals was entered on 
July 13, 2022.  A petition for rehearing was denied on 
August 30, 2022 (App., infra, 54a-55a).  On November 
22, 2022, Justice Gorsuch extended the time within 
which to file a petition for a writ of certiorari to and in-



2 

 

cluding December 28, 2022.  The jurisdiction of this 
Court is invoked under 28 U.S.C. 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

Pertinent constitutional and statutory provisions are 
reprinted in the appendix to this petition.  App., infra, 
56a-62a. 

STATEMENT 

Following a jury trial in the United States District 
Court for the District of Kansas, respondents were 
found guilty of conspiring to encourage or induce illegal 
immigration, in violation of 8 U.S.C. 1324(a)(1)(A)(iv) 
and (v)(I).  Verdict 1-2; see Indictment 6-10.  The dis-
trict court granted respondents’ post-trial motion to 
dismiss that count.  App., infra, 45a-46a.  The court of 
appeals affirmed.  Id. at 1a-44a. 

1. Respondents conspired to facilitate the unlawful 
employment of noncitizens on crews doing drywall work 
in Lawrence, Kansas, and thereby to encourage or in-
duce the noncitizens to remain in the United States in 
violation of federal law.  App., infra, 3a-4a.*  The con-
spiracy centered on a business known as Jose R. Torres 
Drywall (Torres Drywall).  Ibid.  As its name suggests, 
Torres Drywall held itself out as performing drywall 
work, and it obtained liability (workers’ compensation) 
insurance for its supposed drywaller employees.  Gov’t 
C.A. Br. 2.  In fact, however, Torres Drywall functioned 
merely as a front to make it easier for crews of undocu-
mented workers to be hired as subcontractors.  Ibid. 

 

* This petition uses the term “noncitizen” as equivalent to the 
statutory term “alien.”  See Barton v. Barr, 140 S. Ct. 1442, 1446 n.2 
(2020) (quoting 8 U.S.C. 1101(a)(3)). 
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Over a two-year period, a drywall contractor named 
Plaster Masters, L.C. wrote hundreds of checks total-
ing nearly $800,000 to Torres Drywall; the principals of 
Torres Drywall cashed each check, deducting a fee and 
passing the remainder to noncitizens who lacked au-
thorization to work in the United States.  Gov’t C.A. Br. 
2-3, 5.  Although Torres Drywall did not actually employ 
those undocumented workers—and, indeed, did no dry-
walling at all—it provided fraudulent proof of insurance 
to Plaster Masters, which was required to obtain proof 
of insurance in order to use any subcontractors on a job.  
Id. at 4. 

Respondents each personally participated in the con-
spiracy by leading one of the crews of drywallers who 
were paid through the Torres Drywall scheme and who 
relied on the sham insurance certification.  Gov’t C.A. 
Br. 5.  Respondents each collected thousands of dollars’ 
worth of checks made out to Torres Drywall, cashed the 
checks through Torres Drywall, and distributed the 
proceeds to the members of their crews.  Ibid. 

2. In 2016, a grand jury in the District of Kansas 
charged respondents and others with one count of con-
spiring to encourage or induce illegal immigration, in 
violation of 8 U.S.C. 1324(a)(1)(A)(iv) and (v)(I), and 
three counts of encouraging or inducing illegal immi-
gration for commercial advantage or private financial 
gain or aiding and abetting that offense, in violation of 
8 U.S.C. 1324(a)(1)(A)(iv) and (v)(II).  Indictment 6-14; 
see App., infra, 4a n.4 (noting government’s pretrial 
dismissal of five other counts under those provisions). 

Section 1324(a)(1)(A)(iv) makes it unlawful to “en-
courage[] or induce[] an alien to come to, enter, or reside 
in the United States, knowing or in reckless disregard of 
the fact that such coming to, entry, or residence is or will 
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be in violation of law.”  8 U.S.C. 1324(a)(1)(A)(iv).  The 
statute also prohibits “engag[ing] in any conspiracy” to 
commit those acts.  8 U.S.C. 1324(a)(1)(A)(v)(I).  A viola-
tion of Section 1324(a)(1)(A)(iv) generally carries a max-
imum term of imprisonment of five years “for each alien 
in respect to whom such a violation occurs.”  8 U.S.C. 
1324(a)(1)(B); see 8 U.S.C. 1324(a)(1)(B)(ii).  If the vio-
lation is committed “for the purpose of commercial ad-
vantage or private financial gain,” however, the statute 
specifies an enhanced penalty of up to ten years of im-
prisonment.  8 U.S.C. 1324(a)(1)(B)(i).  The same ten-
year maximum penalty also applies to any conspiracy to 
violate Section 1324(a)(1)(A)(iv).  Ibid. 

Respondents proceeded to trial; the other individual 
defendants pleaded guilty.  App., infra, 4a.  The jury 
found respondents guilty on the conspiracy count but 
not guilty on the three other counts.  Id. at 5a. 

3. Respondents’ prosecution in district court was 
contemporaneous with the appellate proceedings in a 
separate case in the Ninth Circuit, United States v. 
Sineneng-Smith, 910 F.3d 461 (2018).  The defendant in 
Sineneng-Smith had been convicted of violating Sec-
tions 1324(a)(1)(A)(iv) and (B)(i) for inducing nonciti-
zens to remain in the United States unlawfully based on 
false promises of services that would lead to citizenship.  
See United States v. Sineneng-Smith, 140 S. Ct. 1575, 
1577 (2020) (history of prior proceedings).  She had ap-
pealed those convictions, raising (inter alia) a limited 
set of constitutional claims.  See id. at 1580.  After ar-
gument, the Ninth Circuit invited selected amici curiae 
to brief and argue various constitutional challenges to 
Section 1324(a)(1)(A)(iv) that the defendant in that case 
had not raised, including an argument that the statute 



5 

 

is facially invalid under the First Amendment over-
breadth doctrine.  Id. at 1580-1581. 

While respondents here were awaiting sentencing, 
the Ninth Circuit issued a published decision in 
Sineneng-Smith in which it adopted the overbreadth 
argument that it had solicited amici to present, holding 
that Section 1324(a)(1)(A)(iv) is “unconstitutionally 
overbroad in violation of the First Amendment.”  910 
F.3d at 467-468.  That decision prompted respondents 
to file a post-trial motion seeking to dismiss the conspir-
acy count in this case on First Amendment overbreadth 
grounds.  See D. Ct. Doc. 243, at 3-5 (Mar. 15, 2019). 

After a hearing, the district court orally granted  
respondents’ motion, App., infra, 47a-53a, and the court 
issued a written order of dismissal later that day, id. at 
45a-46a.  In its oral ruling, the court stated that it found 
“the Ninth Circuit’s reasoning” in Sineneng-Smith 
“persuasive” and that it was “adopt[ing] that analysis in 
full.”  Id. at 53a.  The court thus agreed with the Ninth 
Circuit that “on its face, [Section 1324(a)(1)(A)(iv)] is 
overbroad under the First Amendment.”  Ibid.  The 
court vacated respondents’ convictions for conspiring to 
violate Section 1324(a)(1)(A)(iv) and dismissed the con-
spiracy count with prejudice.  Ibid.; see id. at 45a. 

4. The government appealed.  The government also 
filed a petition for a writ of certiorari in Sineneng-
Smith, which this Court granted.  See United States v. 
Sineneng-Smith, 140 S. Ct. 36 (2019) (No. 19-67).  The 
Tenth Circuit then granted the government’s motion to 
hold the appeals in respondents’ cases in abeyance 
pending this Court’s decision in Sineneng-Smith.  See 
C.A. Order 1-2 (Nov. 1, 2019). 

In Sineneng-Smith, this Court ultimately did not 
reach the issue of whether Section 1324(a)(1)(A)(iv) is 
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“unconstitutionally overbroad.”  140 S. Ct. at 1578.  The 
Court instead vacated and remanded on the alternative 
ground that, in reaching out to invalidate a federal stat-
ute on the basis of constitutional arguments that the de-
fendant had not herself initially pursued, the Sineneng-
Smith “appeals panel departed so drastically from the 
principle of party presentation as to constitute an abuse 
of discretion.”  Ibid. 

After this Court’s decision in Sineneng-Smith, the 
Tenth Circuit lifted its order of abeyance in these ap-
peals.  Ultimately, a divided panel of the court of ap-
peals affirmed the district court’s order of dismissal on 
First Amendment overbreadth grounds.  App., infra, 
1a-44a.  The panel majority concluded that Section 
1324(a)(1)(A)(iv) “is substantially overbroad, and the 
district court properly dismissed the indictment.”  Id. 
at 2a.  The majority endorsed and joined the position of 
the Ninth Circuit, relying on both the Ninth Circuit’s 
original decision in Sineneng-Smith and a later deci-
sion, United States v. Hansen, 25 F.4th 1103, cert. 
granted, No. 22-179 (Dec. 9, 2022), in which the Ninth 
Circuit had re-adopted the same reasoning after this 
Court’s vacatur in Sineneng-Smith.  See App., infra, 8a 
n.8 (determining that the “Ninth Circuit’s initial over-
breadth analysis” may be considered “to the extent  
* * *  persuasive,” even after this Court vacated it on 
other grounds); id. at 8a, 9a, 11a, 12a, 13a, 16a, 22a-23a, 
26a (invoking Hansen, the vacated panel opinion in 
Sineneng-Smith, or both). 

Judge Baldock dissented.  App., infra, 31a-44a.  In 
his view, the panel majority made “fundamental mis-
takes” in construing Section 1324(a)(1)(A)(iv) to reach 
broad swaths of protected speech, and he diagnosed the 
“[t]he root of these errors” as the majority’s “decision 
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to rely on two questionable cases from the Ninth Cir-
cuit,” i.e., Sineneng-Smith and Hansen.  Id. at 35a & 
n.2.  He would have construed the terms “encourage” 
and “induce” in Section 1324(a)(1)(A)(iv) more narrowly 
than the majority (and the government), to refer only to 
soliciting a noncitizen to commit a criminal violation of 
the immigration laws.  See id. at 36a-42a. 

5. After the panel decision in this case, the govern-
ment filed a petition for a writ of certiorari seeking this 
Court’s review of the Ninth Circuit’s decision in Han-
sen.  Because the panel majority in this case had  
“relie[d] extensively” on Hansen, as Judge Baldock 
noted in his dissent, App., infra, 35a n.2, the govern-
ment also filed a petition for rehearing in this case, 
alerting the court of appeals to the government’s then-
pending certiorari petition in Hansen and asking the 
court to defer any decision on rehearing pending a final 
resolution in Hansen.  The court denied the govern-
ment’s rehearing petition.  Id. at 54a-55a. 

REASONS FOR GRANTING THE PETITION 

In the decision below, the Tenth Circuit affirmed the 
post-trial dismissal of a count charging respondents 
with conspiring to violate 8 U.S.C. 1324(a)(1)(A)(iv), af-
ter a jury found respondents guilty of that offense, on 
the theory that Section 1324(a)(1)(A)(iv) is “substan-
tially overbroad” in violation of the First Amendment.  
App., infra, 2a.  The Tenth Circuit relied extensively on 
the reasoning of the Ninth Circuit’s decision in United 
States v. Hansen, 25 F.4th 1103 (2022).  This Court sub-
sequently granted the government’s petition for a writ 
of certiorari in Hansen to consider the same First 
Amendment overbreadth theory that the Tenth Circuit 
endorsed in the decision below.  See United States v. 
Hansen, cert. granted, No. 22-179 (Dec. 9, 2022).  This 
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Court should accordingly hold this petition pending its 
final decision in Hansen and then dispose of the petition 
as appropriate in light of that decision. 

CONCLUSION 

The petition for a writ of certiorari should be held 
pending the Court’s decision in United States v. Han-
sen, cert. granted, No. 22-179 (Dec. 9, 2022), and then 
be disposed of as appropriate in light of that decision.   

Respectfully submitted. 

 

 ELIZABETH B. PRELOGAR 
Solicitor General 

KENNETH A. POLITE, JR. 
Assistant Attorney General 

ERIC J. FEIGIN 
Deputy Solicitor General 

MATTHEW GUARNIERI 
Assistant to the Solicitor 

General 
DANIEL N. LERMAN 

Attorney 

DECEMBER 2022 
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APPENDIX A 

 

UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 

 

No. 19-3210 

UNITED STATES OF AMERICA, PLAINTIFF-APPELLANT 

v. 

JOSE FELIPE HERNANDEZ-CALVILLO, 
DEFENDANT-APPELLEE 

 

No. 19-3211 

UNITED STATES OF AMERICA, 
PLAINTIFF-APPELLANT 

v. 

MAURO PAPALOTZI, DEFENDANT-APPELLEE 

 

[Filed:  July 13, 2022] 

 

Appeal from the United States District Court 

for the District of Kansas 

(D.C. No. 2:16-CR-20097-CM=5/6) 

 

Before:  MATHESON, BALDOCK, and MORITZ, Circuit 
Judges. 

MORITZ, Circuit Judge. 

This appeal involves the constitutionality of a federal 
immigration statute that makes it a crime to encourage 
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or induce a noncitizen1 to reside in the United States, 
knowing or recklessly disregarding that such residence 
violates the law.  8 U.S.C. § 1324(a)(1)(A)(iv).  After a 
jury convicted Jose Hernandez-Calvillo and Mauro Pa-
palotzi (collectively, Appellees) of conspiring to commit 
this crime, they challenged the statute as overbroad un-
der the First Amendment and successfully moved to dis-
miss the indictment on that basis.  The government ap-
peals. 

We affirm.  Section 1324(a)(1)(A)(iv)’s plain language 
targets protected speech, and neither the government’s 
nor the dissent’s proposed limiting construction finds 
support in the statute’s text or surrounding context.  
And when properly construed, the statute criminalizes a 
substantial amount of constitutionally protected speech, 
creating a real danger that the statute will chill First 
Amendment expression.  For these reasons, we con-
clude that § 1324(a)(1)(A)(iv) is substantially overbroad, 
and the district court properly dismissed the indictment. 

  

 
1  Consistent with Supreme Court practice, except when directly 

quoting statutory language, we “use[] the term ‘noncitizen’ as equiv-
alent to the statutory term ‘alien.’ ”  Nasrallah v. Barr, 140 S. Ct. 
1683, 1689 n.2 (2020). 
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Background2 

Appellees’ convictions stem from their role in an al-
leged scheme to employ noncitizens in the drywall- 
installation business.  At the heart of the operation was 
Jose R. Torres Drywall, a company run by Jose Torres-
Garcia with the help of two other individuals, Marcos 
Stubbs and Isaac Gallegos.  Despite what its name 
might suggest, Torres Drywall did no drywall work.  
Its true business was to act as a “financial intermediary” 
between construction companies and subcontracted con-
struction crews primarily composed of noncitizens.  
App. vol. 3, 378.  In a nutshell, the companies hired the 
crews for drywall projects and paid for the work by writ-
ing checks to Torres Drywall, whose operators in turn 
cashed the checks for the leaders of each crew (in ex-
change for a cut of the wages) so the leaders could pay 
their crew members.  Torres Drywall also supplied the 
crews with insurance documents that the companies re-
quired before hiring the crews.  Appellees each led 
construction crews that were paid by Torres Drywall for 
work performed for Keith Countess’s drywall company, 
Plaster Masters, L.C.  

Based on this scheme, a grand jury indicted Appel-
lees, another crew leader, Stubbs, Gallegos, Plaster 
Masters, and Countess on several federal immigration 
crimes.3  The first count alleged that the defendants 

 
2 Because this appeal arises from a motion to dismiss an indict-

ment, we take these facts from the indictment.  See United States 
v. Todd, 446 F.3d 1062, 1067 (10th Cir. 2006); United States v. Sharpe, 
438 F.3d 1257, 1258-59 (11th Cir. 2006) (applying same standard to 
posttrial motion). 

3 This indictment marked the government’s second attempt to 
prosecute these individuals and crimes.  The first time around, the  
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conspired to encourage or induce noncitizens to reside 
in the United States.  See 8 U.S.C. § 1324(a)(1)(A)(iv) 
(punishing any person who “encourages or induces an 
alien to come to, enter, or reside in the United States, 
knowing or in reckless disregard of the fact that such 
coming to, entry, or residence is or will be in violation of 
law”), (v)(I) (proscribing “conspiracy to commit any of 
the preceding acts”).  The remaining counts alleged 
specific instances of encouraging or inducing particular 
noncitizens to reside in the United States, or of aiding 
and abetting such encouragement or inducement, in vi-
olation of § 1324(a)(1)(A)(iv) and (v)(II). 4  The indict-
ment did not allege that any of the noncitizens encour-
aged or induced to reside in the United States by this 
scheme were members of Appellees’ crews.  The gov-
ernment separately charged Torres-Garcia for his role 
in the scheme. 

Only Appellees went to trial.  The government dis-
missed the case against Plaster Masters.  And the other 
individual defendants—Stubbs, Gallegos, Countess, the 
other crew leader, and Torres-Garcia—all pleaded 
guilty in exchange for favorable sentencing recommen-
dations and agreeing to testify at Appellees’ trial. 

At trial, Appellees proposed a jury instruction to de-
fine what it means to “encourage” or “induce” someone 
to unlawfully reside in the United States.  The govern-
ment opposed the instruction, arguing that the jury 

 
district court dismissed the charges against all defendants on speedy-
trial grounds.  The government initially appealed that dismissal but 
later abandoned the appeal, opting instead to refile a new indict-
ment. 

4 The indictment included eight counts under these provisions, five 
of which the government voluntarily dismissed before trial. 
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could give those terms their ordinary meaning based on 
its own understanding.  The district court agreed, re-
jecting the instruction.  And when, during delibera-
tions, the jury requested “a different/further definition 
or clarification of ‘intentionally induced or encouraged,’ ” 
the district court declined, instead instructing the jury 
to “use [its] collective judgment and experience to de-
cide the issues.”  App. vol. 3, 464. 

Ultimately, the jury found Appellees guilty of con-
spiring to encourage or induce but not guilty of the three 
individual counts of encouraging or inducing.  Before 
sentencing, Appellees moved to dismiss the conspiracy 
count on First Amendment overbreadth grounds.5  Spe-
cifically, they argued that the object of the conspiracy—
encouraging or inducing noncitizens to reside in the 
United States under § 1324(a)(1)(A)(iv)—is facially un-
constitutional because it proscribes a substantial 
amount of protected speech.  The district court agreed 
and granted the motion, vacating Appellees’ convictions 
and dismissing the indictment.  The government ap-
peals. 

Analysis 

The sole issue before us is a facial constitutional chal-
lenge to § 1324(a)(1)(A)(iv), which we refer to as subsec-
tion (A)(iv).  Ordinarily, success on such a challenge re-
quires a showing that the statute at issue could never be 
applied in a permissible, constitutional manner; all po-

 
5  Before trial, Appellees had moved to dismiss the indictment on 

the related ground that § 1324(a)(1)(A)(iv) is unconstitutionally vague.  
The government did not object to Appellees adding the overbreadth 
argument in their posttrial motion, and the district court found good 
cause to consider the motion.  See Fed. R. Crim. P. 12(c)(3). 
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tential applications of the statute must be unconstitu-
tional.  See United States v. Stevens, 559 U.S. 460, 472 
(2010).  But this requirement is relaxed somewhat when, 
as here, a litigant attacks a statute as overbroad under 
the First Amendment.  Id. at 473.  In that context, the 
party asserting the facial challenge need only show that 
“a substantial number of [the statute’s] applications are 
unconstitutional, judged in relation to the statute’s 
plainly legitimate sweep.”6  Id.  (quoting Wash. State 
Grange v. Wash. State Republican Party, 552 U.S. 442, 
449 n.6 (2008)).  Put more concretely, to prove a stat-
ute’s overbreadth (and thus its facially invalidity), the 
challenger must show that it “prohibits a substantial 
amount of protected speech.”  United States v. Wil-
liams, 553 U.S. 285, 292 (2008). 

Here, the government disputes the district court’s 
determination that subsection (A)(iv) is substantially 
overbroad.  To resolve this dispute, we proceed in two 
steps.  First, we “construe the challenged statute,” be-
cause “it is impossible to determine whether a statute 
reaches too far without first knowing what the statute 
covers.”  Id. at 293.  Second, we consider “whether 
the statute, as we have construed it, criminalizes a sub-
stantial amount of protected expressi[on].”  Id. at 297.  
At both steps, our review is de novo.  See United States 
v. Friday, 525 F.3d 938, 948 (10th Cir. 2008) (reviewing 
dismissal de novo because district court based its deci-

 
6  This relaxed standard for First Amendment overbreadth claims 

allows litigants to challenge a statute even if it may be applied con-
stitutionally as to them.  See Broadrick v. Oklahoma, 413 U.S. 601, 
612 (1973).  They may do so because, although “their own rights of 
free expression are [not] violated,” “the statute’s very existence may 
cause others not before the court to refrain from constitutionally 
protected speech or expression.”  Id. 
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sion on interpretation of governing criminal statutes); 
United States v. Brune, 767 F.3d 1009, 1015 (10th Cir. 
2014) (reviewing First Amendment overbreadth claim 
de novo). 

I. Statutory Construction 

When assessing an overbreadth challenge, the usual 
rules of statutory construction apply.  See Brune, 767 
F.3d at 1022.  As when interpreting any statute, we 
start with the statute’s plain language and “assume that 
the legislative purpose is expressed by the ordinary 
meaning of the words used.”  United States v. Torres-
Laranega, 476 F.3d 1148, 1157 (10th Cir. 2007) (quoting 
FTC v. Kuykendall, 466 F.3d 1149, 1154 (10th Cir. 2006)).  
We also consider the context in which the words appear 
in the overall statutory scheme.  See Brune, 767 F.3d 
at 1022.  If applying these tools produces “serious  . . .  
doubts” about the statute’s constitutionality, we “may 
impose a limiting construction on [the] statute” that 
avoids the constitutional problem.  Stevens, 559 U.S. at 
481 (first quoting FCC v. Fox Television Stations, Inc., 
556 U.S. 502, 516 (2009); and then quoting Reno v. Am. 
Civ. Liberties Union, 521 U.S. 844, 884 (1997)).  A lim-
iting construction is appropriate, however, only if the 
statute is “readily susceptible” to one; we cannot “re-
write a  . . .  law to conform it to constitutional re-
quirements.”  Id.  (alteration in original) (quoting 
Reno, 521 U.S. at 884-85).  Further, because we pre-
sume that Congress drafts constitutional legislation, in-
validation requires “a plain showing that Congress has 
exceeded its constitutional bounds.”  United States v. 
Morrison, 529 U.S. 598, 607 (2000). 

Subsection (A)(iv), the provision challenged as over-
broad here, makes it a crime to “encourage[] or induce[] 
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an alien to come to, enter, or reside in the United States, 
knowing or in reckless disregard of the fact that such 
coming to, entry, or residence is or will be in violation of 
law.”7  § 1324(a)(1)(A)(iv).  The district court adopted 
the Ninth Circuit’s interpretation of this language from 
United States v. Sineneng-Smith, which considered an 
overbreadth challenge similar to the one Appellees raise 
here.  910 F.3d 461, 467 (9th Cir. 2018).8  There, at the 
first step in the overbreadth analysis, the Ninth Circuit 
held that no “reasonable reading of the statute can ex-
clude [protected] speech” from its ambit.  Id.  Put dif-

 
7 Notably, the statute punishes encouraging or inducing a nonciti-

zen to reside in the United States even though such residence gen-
erally is not a criminal act.  See Arizona v. United States, 567 U.S. 
387, 407 (2012).  

8 Although Sineneng-Smith invalidated subsection (A)(iv) as over-
broad, the Supreme Court reversed on procedural grounds, holding 
that the Ninth Circuit abused its discretion by considering the con-
stitutional issue sua sponte.  See United States v. Sineneng-Smith, 
140 S. Ct. 1575, 1578, 1581-82 (2020).  The Court remanded with in-
structions to reconsider the appeal based on the issues presented by 
the parties, id. at 1582, and the Ninth Circuit ultimately affirmed the 
defendant’s convictions without reaching the overbreadth question, 
United States v. Sineneng-Smith, 982 F.3d 766, 776 n.3, 777 (9th Cir. 
2020), cert. denied, 142 S. Ct. 117 (2021).  Despite the Court’s re-
versal, we may consider the Ninth Circuit’s initial overbreadth anal-
ysis to the extent we find it persuasive.  See Simes v. Huckabee, 354 
F.3d 823, 829 n.4 (8th Cir. 2004) (finding that “rationale underlying” 
Ninth Circuit decision later vacated by Supreme Court “on other 
grounds” “remain[ed] persuasive”).  Moreover, when presented 
with the same overbreadth issue in a later case, the Ninth Circuit 
again held the statute overbroad, specifically relying on its prior 
“thorough analysis” in Sineneng-Smith, which it found “persuasive 
on the overbreadth issue.”  United States v. Hansen, 25 F.4th 1103, 
1107 (9th Cir. 2022), petition for reh’g en banc filed (9th Cir. May 4, 
2022). 
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ferently, the Ninth Circuit determined that subsection 
(A)(iv) “is only susceptible to a construction that affects 
speech.”  Id. at 479.  It primarily based that view on 
the statute’s introductory verbs, “encourage[]” and “in-
duce[],” § 1324(a)(1)(A)(iv), which can ordinarily refer to 
“speech, or conduct, or both,” Sineneng-Smith, 910 F.3d 
at 475. 

The government maintains that the Ninth Circuit (and 
thus the district court) misread subsection (A)(iv) because 
the statute does not use the words encourage and induce 
in their ordinary sense; instead, the government asserts, 
it uses them as synonyms for the criminal-law concepts 
of facilitation (also known as aiding or abetting) and so-
licitation.  In other words, the government reads sub-
section (A)(iv) as targeting those who facilitate or solicit 
others to engage in certain illegal immigration activity—
specifically, unlawfully “com[ing] to, enter[ing], or resid-
[ing] in the United States.”9  § 1324(a)(1)(A)(iv).  And 
to the extent that a person could facilitate or solicit this 
activity using speech, the government says, the First 
Amendment would not protect such speech.  See Ste-
vens, 559 U.S. at 468 (listing “speech integral to criminal 
conduct” among categories of unprotected speech); Wil-
liams, 553 U.S. at 298.  We consider each argument in 
turn. 

  

 
9 Appellees contend that the government did not present this in-

terpretation in the district court and has therefore waived it on ap-
peal.  Because we conclude the government’s argument “fails on 
the merits,” “[w]e need not opine on the waiver issue.”  United 
States v. Wells, 873 F.3d 1241, 1250 (10th Cir. 2017). 
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A. The Meaning of Encourage and Induce 

The government begins by noting that encourage and 
induce may sometimes refer to criminal facilitation or 
solicitation.  For example, the government highlights 
that Black’s Law Dictionary’s criminal-law definition of 
encourage refers readers to the entry for aid and abet, 
a term that is itself synonymous with the term criminal 
facilitation.  Encourage, Aid and Abet, Black’s Law 
Dictionary (11th ed. 2019).  The government also 
points to a federal statute that uses induce as one of sev-
eral verbs to describe the crime of “[s]olicitation to com-
mit a crime of violence.”  18 U.S.C. § 373(a) (making it 
a crime to “solicit[], command[], induce[], or otherwise 
endeavor[] to persuade [another] person” to commit vi-
olent felony (emphasis added)). 

Yet the government’s position puts the cart before 
the horse:  Our construction of subsection (A)(iv)’s 
terms begins with their ordinary meaning, not their spe-
cialized meaning in criminal law.  See United States v. 
Thomas, 939 F.3d 1121, 1123 (10th Cir. 2019) (“As a gen-
eral rule, we interpret a word or phrase in a statute  
. . .  in accordance with its ordinary, everyday mean-
ing.”).10  And the ordinary meanings of encourage and 

 
10 To be sure, not every case is “a plain[-]meaning case,” particu-

larly if the relevant language involves a term of art with a long “legal 
lineage.”  Hall v. Hall, 138 S. Ct. 1118, 1125 (2018).  But as we ex-
plain in more detail above, the ordinary meaning controls in this con-
text because the government’s term-of-art definition “plainly do[es] 
not fit.”  Thomas, 939 F.3d at 1125 (quoting Johnson v. United 
States, 559 U.S. 133, 139-40 (2010)).  Notably, our adherence to this 
interpretive principle tracks the government’s position below, where 
the government urged the district court not to define encourage be-
cause the jury could “give the word its ordinary meaning.”  App. 
vol. 2, 303. 
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induce encompass both conduct and speech.  Indeed, 
dictionary definitions from around the time Congress 
enacted subsection (A)(iv) use broad language that could 
refer either to actions or verbal expression.  See 
Brune, 767 F.3d at 1022 (“An inquiry into a statutory 
term’s meaning must consider the ordinary, contempo-
rary meaning at the time Congress enacted the stat-
ute.”).  For example, encourage simply means “[t]o 
give courage to:  inspire with courage, spirit, or hope:  
hearten,” “to spur on: stimulate, incite,” or “to give help 
or patronage to:  foster.”  Webster’s Third New In-
ternational Dictionary 747 (Philip Babcock Gove ed. 
1961).  The definition of induce is similarly broad:  “to 
move and lead (as by persuasion or influence),” “to in-
spire, call forth, or bring about by influence or stimula-
tion.”  Id. at 1154.  Based on these expansive defini-
tions, then, subsection (A)(iv) covers not only conduct, 
but also speech—“one can encourage or induce with 
words, or deeds, or both.”11  Sineneng-Smith, 910 F.3d 

 
11 The government does not meaningfully dispute that encourage 

and induce ordinarily encompass both conduct and speech.  Tell-
ingly, the government avoids citing definitions of encourage from 
nonlegal dictionaries, instead noting that such dictionaries use en-
courage when defining abet (a word found nowhere in subsection 
(A)(iv)).  But as Appellees note, “the mere fact that ‘abet’ can be 
defined as ‘encourage’ does not mean that ‘encourage’ only means 
‘abet.’ ”  Aplees. Br. 22.  What’s more, the dictionaries the govern-
ment cites to define abet—including Webster’s Third, cited above—
support Appellees’ position that encourage encompasses speech. 
See, e.g., Webster’s New International Dictionary of the English 
Language 843 (2d ed. 1950) (encourage means “1. [t]o give courage 
to; to inspire with courage, spirit, or hope; to raise the confidence of; 
to animate; hearten,” and “2. [t]o embolden, incite, or induce as by 
inspiration, recommendation, etc.; hence, to advise”).  The same is 
true of the government’s sole nonlegal definition of induce.  See  
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at 473; see also Hansen, 25 F.4th at 1107 (finding 
Sineneng-Smith “persuasive on the overbreadth issue” 
and merely “add[ing]  . . .  thoughts reinforcing that 
conclusion of overbreadth”); Int’l Bhd. of Elec. Workers, 
Loc. 501 v. NLRB, 341 U.S. 694, 701-02 (1951) (“The 
words ‘induce or encourage’ are broad enough to include 
in them every form of influence and persuasion.”). 

Other language in § 1324 confirms that Congress 
used encourage and induce in their ordinary sense, not 
in their more limited and specialized criminal-law sense.  
For one thing, if Congress intended this specialized mean-
ing, there would be a potential overlap between subsec-
tions (A)(iii) (“conceals, harbors, or shields from detec-
tion” a noncitizen) and (A)(iv) (“encourages or induces 
an alien to come to, enter, or reside in the United 
States”).  See United States v. Smith, 756 F.3d 1179, 1187 
(10th Cir. 2014) (noting “our duty to give effect, if possi-
ble, to every clause  . . .  of a statute” and “reluc-
tan[ce] to treat statutory terms as surplusage in any set-
ting” (quoting Duncan v. Walker, 533 U.S. 167, 167 
(2001))).  And crucially, the very next subsection makes 
it a crime to “aid[] or abet[]” any of the offenses pro-
scribed in the preceding subsections, including subsec-
tion (A)(iv).  § 1324(a)(1)(A)(v)(II).  This explicit refer-
ence to aiding and abetting shows that Congress knows 
how to draft a facilitation provision.  Yet it used entirely 
different language in subsection (A)(iv), and we gener-
ally presume that “different meanings [are] intended” 
when Congress uses “certain language in one part of [a] 

 
Webster’s New World College Dictionary 742 (5th ed. 2014) (defining 
induce to mean “to lead on to some action” or “to bring on; bring 
about”). 
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statute and different language in another.”12  Sosa v. 
Alvarez-Machain, 542 U.S. 692, 711 n.9 (2004) (quoting 
21 Singer, Statutes and Statutory Construction § 46.06 
(6th rev. ed. 2000)).  Disregarding this presumption would 
render the aiding-and-abetting provision redundant in 
subsection (A)(iv) cases because that provision (accord-
ing to the government) already covers aiding and abet-
ting.  See Hansen, 25 F.4th at 1108-09 (noting that  
“§ 1324(a)(1)(A) already includes an aiding[-]and[-]abet-
ting provision,” which “strongly suggests that subsec-
tion [A](iv) should not also be read as an aiding[- and[- 
abetting provision”).  Though not dispositive, this re-
dundancy provides yet another “clue as to the better in-
terpretation of [the] statute.”  Rimini St., Inc. v. Ora-
cle USA, Inc., 139 S. Ct. 873, 881 (2019). 

Further, subsection (A)(iv) bears no resemblance to 
other facilitation-or-solicitation statutes.  In each of 

 
12 This presumption is especially strong here given the historical 

progression of the two provisions.  Congress added the aiding-and-
abetting provision decades after adding the encourage-or-induce lan-
guage in subsection (A)(iv).  Compare Immigration and Nationality 
Act of 1952, Pub. L. No. 82-414, § 274(a)(4), 66 Stat. 163, 228-229, 
with Omnibus Consolidated Appropriations Act of 1997, Pub. L. No. 
104-208, Div. C., Tit. II, Subtit. A., § 203(b)(1), 110 Stat. 3009, 3009-
565.  The government’s interpretation would require us to accept 
that Congress inexplicably used two different phrases in two neigh-
boring subsections to refer to the same concept and added the sec-
ond even though the first already did all or much of the work of the 
second.  Or, as Appellees put it, this interpretation would require 
us to accept that “Congress intended to criminalize aiding and abet-
ting aiding and abetting.”  Aplee. Br. 22.  This absurd result fur-
ther undermines the government’s interpretation.  Cf. Sunshine 
Haven Nursing Operations, LLC v. U.S. Dep’t of Health  & Hum. 
Servs., 742 F.3d 1239, 1250 (10th Cir. 2014) (discussing preference 
for avoiding interpretations that produce absurd results). 
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the government’s examples of such statutes, the draft-
ers included the terms encourage or induce among var-
ious other verbs that convey facilitation or solicitation.  
Consider the federal accomplice-liability statute cited by 
the government:  It applies to anyone who “aids, abets, 
counsels, commands, induces[,] or procures” the com-
mission of a federal crime.  18 U.S.C. § 2(a) (emphasis 
added).  Likewise, the dozens of state statutes the gov-
ernment cites similarly include encourage or induce 
among a string of other facilitation-or-solicitation verbs.  
See, e.g., Colo. Rev. Stat. §§ 18-1-603 (treating anyone 
who “aids, abets, advises, or encourages” another per-
son to commit offense as principal (emphasis added)), 
18-2-301(1) (providing that solicitation occurs when 
someone “commands, induces, entreats, or otherwise at-
tempts to persuade another person  . . .  to commit a 
felony” (emphasis added)).  In each sample statute, the 
verbs accompanying encourage or induce narrow their 
“multiple and wide-ranging meanings” under the nosci-
tur a sociis canon, “which counsels that a word is given 
more precise content by the neighboring words with 
which it is associated.”  Williams, 553 U.S. at 294; see 
also id. at 294-95 (construing verb string “advertises, 
promotes, presents, distributes, or solicits” as “hav[ing] 
a transactional connotation,” even though promotes and 
presents are susceptible to broader definitions “[w]hen 
taken in isolation,” because accompanying verbs ruled 
out those broader, nontransactional definitions).  But 
that canon doesn’t apply here because there are no 
neighboring verbs in subsection (A)(iv) that narrow the 
meaning of encourage and induce.  See Hansen, 25 
F.4th at 1108 (concluding that “noscitur a sociis does 
not apply” to subsection (A)(iv) because “[e]ncourage 
and induce are not part of a series of words that shed 
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additional light on their meaning”); United States v. 
Franklin, 785 F.3d 1365, 1369 (10th Cir. 2015) (conclud-
ing that “a list of two words” is “too short for application 
of the canon of noscitur a sociis”).  The government 
cites no statute—and our own research reveals none—
in which the words encourage or induce appear by them-
selves (or together) as substitutes for facilitation or so-
licitation, casting further doubt on the government’s in-
terpretation.13 

Moreover, subsection (A)(iv)’s substantive coverage 
exceeds what one would expect to find in a statute pro-
scribing facilitation or solicitation.  Both facilitation 
and solicitation generally require some underlying 
criminal conduct; facilitating or soliciting civilly unlaw-
ful activity is not enough.  See 2 LaFave, Subst. Crim. 
L. § 11.1 (3d ed.) (stating that offender must solicit an-
other person “to commit a crime”); id. § 13.3(c) (explain-
ing that accomplice liability does not attach “[i]f the acts 
of the principal  . . .  are found not to be criminal”).  
Yet some of the activity that subsection (A)(iv) prohibits 
a person from encouraging or inducing—namely, “re-

 
13 On the other hand, as Appellees point out, a different immigra-

tion statute expressly conveys facilitation or solicitation by including 
encourage and induce among a string of other verbs that includes 
aid and abet.  See 8 U.S.C. § 1182(a)(6)(E)(i) (“Any alien who at any 
time knowingly has encouraged, induced, assisted, abetted, or aided 
any other alien to enter or to try to enter the United States in viola-
tion of law is inadmissible.”); Marquez-Reyes v. Garland, No.  
17-71367, 2022 WL 2127237, at *7 (9th Cir. June 14, 2022) (construing 
encourage in § 1182(a)(6)(E)(i) to cover solicitation and facilitation in 
part because, unlike in § 1324(a)(1)(A)(iv), term appears among verb 
string that triggers noscitur a sociis canon).  This strengthens our 
conclusion that Congress knows how to draft a facilitation-or-solici-
tation statute and did not do so in subsection (A)(iv). 
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sid[ing] in the United States,” § 1324(a)(1)(A)(iv)—is not 
a crime.  See Arizona v. United States, 567 U.S. 387, 
407 (2012) (“As a general rule, it is not a crime for a re-
movable [noncitizen] to remain present in the United 
States.”).  Facilitation and solicitation also typically  
require a specific intent that the other party commit  
the underlying offense.  See 2 LaFave, Subst. Crim. L. 
§ 11.1 (noting requirement that solicitor “inten[d] that an-
other person commit [the] crime”); id. § 13.2 (explaining 
that accomplice must not only assist principal but must do 
so “with the intent thereby to promote or facilitate com-
mission of the crime”).  Not so with subsection (A)(iv):  
Its sole state-of-mind element relates to the defendant’s 
knowledge that a noncitizen’s “coming to, entry, or resi-
dence” violates the law. 14   § 1324(a)(1)(A)(iv).  That 
Congress omitted these hallmarks of facilitation and  
solicitation—specific intent and resulting criminal  
conduct—bolsters our conclusion that subsection (A)(iv) 
uses encourage and induce in their ordinary, speech-en-
compassing sense.  See Hansen, 25 F.4th at 1109 (re-
jecting government’s interpretation of subsection 
(A)(iv) as aiding-and-abetting statute in part because 
“the elements necessary for an aiding[-]and[-]abetting 
conviction  . . .  require that the government prove 
elements not contained in subsection[A](iv)”). 

Ultimately, subsection (A)(iv) cannot bear the gov-
ernment’s limiting construction.15  The ordinary mean-

 
14 In fact, a 1986 amendment to subsection (A)(iv) eliminated a re-

quirement that the offender “willfully and knowingly” encourage or 
induce the unlawful conduct.  See Immigration Reform and Control 
Act of 1986, Pub. L. No. 99-603, § 112(a), 100 Stat. 3359, 3381-82. 

15 We decline to address the government’s alternative limiting con-
struction, borrowed from DelRio-Mocci v. Connolly Properties Inc.,  
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ings of encourage and induce encompass both conduct 
and speech, and nothing in the statutory language or 
surrounding context suggests that Congress gave those 
terms a narrower meaning akin to the criminal-law con-
cepts of facilitation and solicitation. 

The novel limiting construction devised by the dis-
sent fares no better.  Unlike the government, the dis-
sent reads subsection (A)(iv) as targeting only the solic-
itation, but not the facilitation, of criminal violations of 
immigration law.16  To arrive at this interpretation, the 

 
672 F.3d 241 (3d Cir. 2012), that the defendant’s encouragement or 
inducement must be “substantial.”  Rep. Br. 13.  The government 
waived this limiting construction by raising it for the first time in its 
reply brief.  See United States v. Leffler, 942 F.3d 1192, 1197 (10th 
Cir. 2019).  And even if we exercised our discretion to consider the 
government’s waived argument, we would reject it because the Third 
Circuit’s approach adds a “substantiality” requirement found no-
where in the statutory text.  See Exby-Stolley v. Bd. of Cnty. Com-
missioners, 979 F.3d 784, 971, 810 (10th Cir. 2020) (en banc) (reject-
ing interpretation that “added language to the [statute’s] plain text” 
because such interpretations are “generally impermissible”), cert. 
denied 141 S. Ct. 2858 (2021). 

16 The dissent’s attempt to distance itself from the government’s 
view—that subsection (A)(iv) also reaches facilitation—is under-
standable, albeit unsuccessful.  If the words “encourages or in-
duces” cover facilitation, then the dissent’s argument  (like the gov-
ernment’s) runs into the roadblock created by Congress’s prohibi-
tion of facilitation (aiding and abetting) in § 1324(a)(1)(A)(v)(II).  
See discussion supra pp. 12-13.  The dissent tries to avoid this ten-
sion by broadly declaring the facilitation component of the govern-
ment’s interpretation “unpersuasive given the language’s clear sup-
port for solicitation.”  Dissent 10.  But the natural extension of the 
dissent’s suggestion that Congress used encourage and induce only 
in their criminal-law sense would require that subsection (A)(iv) also 
cover facilitation.  See Black’s Law Dictionary (10th ed. 2014) (de-
fining encourage as synonymous with aid and abet, and aid and abet  
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dissent essentially concludes that Congress must have 
used encourage and induce to convey the criminal-law 
concept of solicitation (and all its associated require-
ments) because subsection (A)(iv) is a criminal statute.  
But all the textual clues discussed above—especially the 
absence of any accompanying verbs suggesting a nar-
rower meaning of encourage and induce—make clear 
that Congress used the broader, ordinary meaning of 
those terms.  Accepting the dissent’s reading, then, 
would require replacing the phrase “encourages or in-
duces” with the term “solicits.”  Because both the dis-
sent and the government “rewrite” the statute’s plain 
language, we reject those approaches and conclude that 
subsection (A)(iv) is not “readily susceptible” to a limit-
ing construction.  Stevens, 559 U.S. at 481 (quoting 
Reno, 521 U.S. at 884). 

B. Protected Speech 

Our conclusion that subsection (A)(iv) reaches at 
least some speech does not end the analysis, of course, 
because the First Amendment does not protect all kinds 
of speech.  Indeed, the Supreme Court has long recog-
nized several “narrowly limited” categories of unpro-
tected speech, “the prevention and punishment of which  
. . .  raise [no] [c]onstitutional problem.”  Stevens, 
559 U.S. at 469 (quoting Chaplinsky v. New Hampshire, 
315 U.S. 568, 571-72 (1942)).  These categories include 
“obscenity, defamation, fraud, incitement, and speech 
integral to criminal conduct.”  Id. at 468 (citations 

 
as synonymous with criminal facilitation).  The dissent cannot 
have it both ways:  Either the verbs in subsection (A)(iv) are limited 
to their criminal-law definitions and thus encompass both solicitation 
and facilitation, or they are not so limited and thus encompass far 
more conduct than solicitation and facilitation. 
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omitted).  The government invokes the last category, 
arguing that any speech covered by subsection (A)(iv) is 
unprotected because it is “integral to criminal conduct.”  
Aplt. Br. 36 (quoting Stevens, 559 U.S. at 468). 

But based on our construction of subsection (A)(iv), 
this narrow category does not cover all the speech the stat-
ute can reach.  As we explained earlier, subsection (A)(iv) 
prevents a person from encouraging or inducing a noncit-
izen to “reside in the United States,” § 1324(a)(1)(A)(iv), 
even though such residence is not a crime.  See Ari-
zona, 567 U.S. at 407.  It is thus possible under subsec-
tion (A)(iv) to punish speech encouraging an act that is 
only civilly unlawful.  So in at least some cases, the nar-
row category of unprotected “speech integral to crimi-
nal conduct” will not apply.17  Stevens, 559 U.S. at 468 
(emphasis added). 

Notably, subsection (A)(iv)’s language is also broad 
enough to sweep in even protected “abstract advocacy of 

 
17 We reject the government’s suggestion that this category of un-

protected speech includes speech integral to unlawful activity of any 
kind, civil or criminal.  The Supreme Court has described the cate-
gory as covering only speech integral to “criminal conduct.”  Ste-
vens, 559 U.S. at 468.  Indeed, the case first recognizing this cate-
gory confirms its limited application to speech “used as an integral 
part of conduct in violation of a valid criminal statute.”  Giboney v. 
Empire Storage & Ice Co., 336 U.S. 490, 498 (1949) (emphasis added).  
The government supports its contrary view with cases involving a 
different category of unprotected expression—“[o]ffers to engage in 
illegal transactions.”  Williams, 553 U.S. at 297; see also Pittsburg 
Press Co. v. Pittsburgh Comm’n on Hum. Relations, 413 U.S. 376, 
387-88 (1973) (upholding ordinance barring newspaper from publish-
ing advertisements for transactions that were unlawful under both 
civil and criminal laws).  No one argues that this transactional cat-
egory applies here, so the government’s reliance on these cases is 
misplaced. 
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illegality.” 18   Williams, 553 U.S. at 298-99; see also 
Ashcroft v. Free Speech Coal., 535 U.S. 234, 253 (2002) 
(“The mere tendency of speech to encourage unlawful 
acts is not a sufficient reason for banning it.”).  Again, 
subsection (A)(iv) does not require specific intent that a 
noncitizen commit unlawful immigration conduct.  Nor 
does it require that such unlawful conduct ever occurs—
simply encouraging someone to come to, enter, or reside 
in the United States (either knowing or recklessly disre-
garding that person’s unlawful status) violates subsec-
tion (A)(iv), regardless of whether the noncitizen actu-
ally comes to, enters, or resides in the United States.  
So the statement to a noncitizen, “I encourage you to 
[reside in the United States],” would support a convic-
tion under subsection (A)(iv), even if the noncitizen 
takes no action in response to the encouragement.  
Williams, 553 U.S. at 300. 

In sum, applying ordinary principles of statutory con-
struction, we conclude that subsection (A)(iv) proscribes 
at least some protected speech.  Next, we consider 
whether the statute, “as we have construed it,” pro-
scribes so much protected speech that it violates the 
First Amendment.  Id. at 297. 

  

 
18 The First Amendment protects such advocacy so long as it is nei-

ther “directed to inciting or producing imminent lawless action” nor 
“likely to incite or produce such action.”  Brandenburg v. Ohio, 395 
U.S. 444, 447 (1969) (per curiam).  The government does not sug-
gest that this exception would apply to speech advocating the illegal 
immigration conduct subsection (A)(iv) proscribes. 
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II. Overbreadth 

Although subsection (A)(iv) criminalizes some pro-
tected speech, the provision is facially overbroad only if 
it criminalizes “a substantial amount of protected 
speech.”  Williams, 553 U.S. at 292 (emphasis added).  
Or, in more practical terms, “a substantial number of in-
stances [must] exist in which [subsection (A)(iv)] cannot 
be applied constitutionally.”  N.Y. State Club Ass’n, 
Inc. v. City of New York, 487 U.S. 1, 14 (1988).  That 
number must be substantial “not only in an absolute 
sense, but also relative to the statute’s plainly legitimate 
sweep.”  Williams, 553 U.S. at 292.  So to assess sub-
section (A)(iv)’s overbreadth, we must compare its “le-
gitimate and illegitimate applications.” 19   Harmon v. 
City of Norman, 981 F.3d 1141, 1153 (10th Cir. 2020) 
(quoting 1 Smolla & Nimmer on Freedom of Speech,  
§ 6:6).  We may invalidate subsection (A)(iv) as over-
broad only if this comparison reveals “a realistic danger 

 
19 The government contends that in making this comparison, we 

should only consider applications of subsection (A)(iv) that would also 
implicate a sentencing enhancement that applies when the defendant 
commits the offense “for the purpose of commercial advantage or 
private financial gain.”  § 1324(a)(1)(B)(i).  Although the indictment 
and jury instructions use language from this enhancement, the en-
hancement does not apply to Appellees’ offense—conspiracy to vio-
late subsection (A)(iv), in violation of subsection (A)(v)(I).  See  
§ 1324(a)(1)(B)(i) (applying enhancement to violations of subsections 
“(A)(ii), (iii), or (iv)”).  And at any rate, a conspiracy charge already 
carries a ten-year maximum sentence—the same length as the en-
hancement.  See § 1324(a)(1)(B)(i).  The enhancement is therefore 
not an element of Appellees’ crimes, as it does not “alter[ their] stat-
utory sentencing range.”  United States v. Cassius, 777 F.3d 1093, 
1097 (10th Cir. 2015) (emphasis omitted).  Accordingly, the enhance-
ment does not factor into our assessment of subsection (A)(iv)’s over-
breadth. 
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that the statute  . . .  will significantly compromise 
recognized First Amendment protections of parties not 
before [us].”  N.Y. State Club Ass’n, 487 U.S. at 11 
(quoting Members of City Council of L.A. v. Taxpayers 
for Vincent, 466 U.S. 789, 801 (1984)). 

We start by assessing subsection (A)(iv)’s constitu-
tionally permissible applications.  The government main-
tains that subsection (A)(iv) covers a wide range of “sig-
nificant real-world criminal activity.”  Aplt. Br. 32.  It 
points to criminal activity related to (1) procuring and 
providing fraudulent documents to noncitizens, (2) help-
ing noncitizens enter the United States, (3) luring non-
citizens for unlawful work, and (4) smuggling activities. 

But for each of the government’s examples, as Appel-
lees note, other statutes independently—and more  
narrowly—proscribe these activities.  For instance, 
various statutes criminalize and punish document fraud.  
See 18 U.S.C. § 1546 (criminalizing creation, dissemina-
tion, and use of fraudulent immigration documents); 8 
U.S.C. § 1324c (punishing immigration document fraud); 
18 U.S.C. § 1546 (addressing “[f]raud and misuse of vi-
sas, permits, and other documents”).  What’s more, 
even without subsection (A)(iv), the government could 
secure those prosecutions under subsection (A)’s re-
maining provisions, which criminalize “bring[ing],” 
“transport[ing],” “mov[ing],” “conceal[ing],” “harbor-
[ing],” or “shield[ing]” noncitizens from detection.   
§ 1324(a)(1)(A)(i)-(iii); see, e.g., United States v. Martinez- 
Candejas, 347 F.3d 853, 854 (10th Cir. 2003) (describing 
§ 1324(a)(1)(A) as “proscrib[ing] a broad range of inter-
related [noncitizen] smuggling activities, including bring-
ing in, transporting, harboring, [and] encouraging to en-
ter or reside”).  The Ninth Circuit noted as much in 
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Hansen, explaining that many legitimate applications of 
subsection (A)(iv) are “encompassed by the other sub-
sections of [§] 1324(a)(1)(A), leaving subsection [A](iv)’s 
plainly legitimate sweep little independent work to do.”  
Hansen, 25 F.4th at 1109.  The availability of these al-
ternative prosecutorial tools dilutes the force of subsec-
tion (A)(iv)’s legitimate applications.  See Keyishian v. 
Bd. of Regents of Univ. of State of N.Y., 385 U.S. 589, 
609 (1967) (“The breadth of legislative abridgment must 
be viewed in the light of less drastic means for achieving 
the same basic purpose.” (quoting Shelton v. Tucker, 364 
U.S. 479, 488 (1960))); cf. also Younger v. Harris, 401 
U.S. 37, 51 (1971) (“[I]t is well settled that [a] statute can 
be upheld if the effect on speech is minor in relation to 
the need for control of the conduct and the lack of alter-
native means for doing so.” (emphasis added)). 

When asked at oral argument to identify an example 
of unprotected, proscribable speech or conduct that 
could only be prosecuted under subsection (A)(iv), the 
government pointed to United States v. Kalu, 791 F.3d 
1194 (10th Cir. 2015), Sineneng-Smith, and this case.  
But these examples only prove subsection (A)(iv)’s re-
dundancy. 

The first two examples both involved a host of addi-
tional charges on top of a subsection (A)(iv) offense.  In 
Kalu, the government secured convictions on 89 counts 
for mail fraud (18 U.S.C. § 1341), visa fraud (18 U.S.C.  
§ 1546), forced labor (18 U.S.C. § 1589), trafficking in 
forced labor (18 U.S.C. § 1590), money laundering (18 
U.S.C. § 1956), and encouragement and inducement un-
der subsection (A)(iv).  791 F.3d at 1197.  The govern-
ment did not explain what aspect of the conduct in Kalu  
might have gone unpunished if not for subsection (A)(iv).  
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And in Sineneng-Smith, besides the subsection (A)(iv) 
convictions, the government also obtained convictions 
for mail and tax fraud.20  See 910 F.3d at 468 & n.2.  If 
anything, Kalu and Sineneng-Smith display the vast ar-
ray of enforcement tools available to the government. 

So does this case, the government’s final example of 
conduct proscribed solely by subsection (A)(iv).  Here 
too, the government secured convictions for other crimes 
—another crew leader pleaded guilty to hiring a noncit-
izen in violation of 8 U.S.C. § 1324a(a)(1)(A), and Torres 
separately pleaded guilty to conducting an unlicensed 
money-transmitting business in violation of 18 U.S.C. 
1960.  Instead of focusing on these convictions, the gov-
ernment points to Appellees’ particular conduct, argu-
ing that only subsection (A)(iv) “cover[s] their participa-
tion in a scheme designed to pay and putatively insure 
unlawfully present [noncitizens].”  Rep. Br. 6.  But 
the government has prosecuted similar conduct as “con-
ceal[ing], harbor[ing], or shield[ing] from detection” un-
der subsection (A)(iii).  E.g., United States v. Ye, 588 
F.3d 411, 417 (7th Cir. 2009) (concluding that govern-
ment showed defendant’s “inten[t] to prevent the gov-
ernment from detecting” noncitizens in part with evi-
dence that defendant “paid [them] in cash”); cf. also Ed-
wards v. Prime, Inc., 602 F.3d 1276, 1299 (11th Cir. 
2010) (finding, in racketeering action, sufficient evi-
dence of underlying subsection (A)(iii) violation based in 
part on evidence that defendants “paid [noncitizens] in 

 
20  Similarly, in the more recent Ninth Circuit decision striking 

down subsection (A)(iv) as overbroad, the government independently 
convicted the defendant of mail- and wire-fraud offenses.  Hansen, 
25 F.4th at 1105. 
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cash in order to conceal, harbor, and shield the[m] from 
detection”).21 

And even if no other statute covers Appellees’ con-
duct, the number of potential illegitimate applications of 
subsection (A)(iv)—explored below—far outnumber the 
legitimate applications involving such conduct.  Thus, 
the government’s three examples ultimately offer little 
support for the claim that subsection (A)(iv) covers “sig-
nificant real-world criminal activity.”  Aplt. Br. 32. 

On the other side of the ledger, we are convinced that 
many of subsection (A)(iv)’s potential applications in-
volve protected speech.  As Appellees note, the statute 
punishes “any words spoken in encouragement of a[]  
. . .  noncitizen’s continued residence in the United 
States, so long as the speaker knows or recklessly disre-
gards the noncitizen’s immigration status.”  Aplees. 
Br. 39.  And recall that, as we noted when interpreting 
the statute, the defendant’s encouraging words need not 
have any effect on the listener.  Plus, the statute’s sole 
exception—which permits religious organizations to en-
courage noncitizens who already reside in the United 
States to volunteer as “a minister or missionary,”  
§ 1324(a)(1)(C)—is even narrower than the exception in 
the statute invalidated as overbroad in Stevens.  See 
559 U.S. at 477-78 (noting exception in federal statute 
criminalizing animal-cruelty depictions for speech hav-

 
21 Notably, the indictment here alleges that the conspirators, in-

cluding Appellees, used Torres Drywall’s services “to maintain a sta-
ble of undocumented [noncitizen] workers who, because they are un-
lawfully present in the United States,  . . .  cannot easily open and 
maintain accounts at U.S. financial institutions, and therefore must 
be paid in cash to maintain their residence in the United States.”  
App. vol. 3, 385. 
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ing “serious religious, political, scientific, educational, 
journalistic, historical, or artistic value” (quoting 18 
U.S.C. § 48 (2010)).  All other encouragement and in-
ducement is covered. 

It is reasonable to conclude that vast amounts of pro-
tected speech would be swept up in a “criminal prohibi-
tion of [such] alarming breadth.”  Stevens, 559 U.S. at 
474.  The statute makes it a crime, for example, to tell 
a family member who has overstayed his or her visa, “I 
encourage you to reside in the United States”; to “tell[] 
a tourist that she is unlikely to face serious conse-
quences if she overstays her tourist visa”; or to inform a 
noncitizen “about available social services.”  Hansen, 
25 F.4th at 1110.  And an immigration attorney could 
face prosecution for “providing certain legal advice to 
[noncitizens].”  Id.  Although impossible to quantify 
with exact precision, these “commonplace statements” 
are “likely repeated countless times across the country 
every day.”  Hansen, 25 F.4th at 1110.  As a result, 
subsection (A)(iv) is surely “violated scores of times 
daily.” 22   City of Houston v. Hill, 482 U.S. 451, 466 
(1987); see also id. at 467 (concluding that challenged or-
dinance was substantially overbroad because it was 
“susceptible of regular application to protected expres-
sion”). 

The government downplays these examples as “fan-
ciful hypotheticals,” emphasizing the lack of actual pros-

 
22 We accordingly disagree with the Fourth Circuit’s cursory, un-

explained view—expressed in an unpublished opinion—that “[a]l-
though there may be some instances in which” subsection (A)(iv) pro-
scribes protected speech, those instances do not amount to “a sub-
stantial amount of such speech.”  United States v. Tracy, 456  
F. App’x 267, 272 (4th Cir. 2011) (unpublished). 
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ecutions involving protected speech. 23   Aplt. Br. 36 
(quoting Williams, 553 U.S. at 301).  But actual prose-
cutions are not required to prove a statute’s over-
breadth.  See N.Y. State Club Ass’n, 487 U.S. at 14 (re-
quiring showing of substantial overbreadth “from the 
text of [the challenged law] and from actual fact that a 
substantial number of instances exist in which the [l]aw 
cannot be applied constitutionally” (emphasis added)); 
Broadrick, 413 U.S. at 612 (balancing “the possible 
harm to society in permitting some unprotected speech 
to go unpunished” against “the possibility that pro-
tected speech of others may be muted and perceived 
grievances left to fester because of the possible inhibi-
tory effects of overly broad statutes” (emphases add-
ed)).  The First Amendment “does not leave us at the 
mercy of noblesse oblige,” and we will not “uphold an un-
constitutional statute merely because the [g]overnment 
promise[s] to use it responsibly.”24  Stevens, 559 U.S. at 
480.  And in any event, the examples above are not so 

 
23 The dissent similarly faults our reliance on what it views as “fan-

ciful hypotheticals.”  Dissent 3 (quoting Williams, 553 U.S. at 301).  
This criticism falls flat, however, given the dissent’s recognition that 
the statute covers these scenarios if our reading of the statute is cor-
rect.  See id. at 12 (arguing that there is “no reason to rely on these 
‘fanciful hypotheticals’ ” because subsection (A)(iv), when narrowly 
construed as a solicitation provision, does not reach them (quoting 
Williams, 553 U.S. at 301)).  Indeed, the dissent acknowledges that 
if our broad reading is correct, “then the natural, almost inevitable 
result of the second step is the conclusion that the statute is over-
broad.”  Id. at 4. 

24 French for “nobility obligates,” noblesse oblige refers to “the ob-
ligation of honorable, generous, and responsible behavior associated 
with high rank or birth,” or, as applied in this situation, the obliga-
tion of federal prosecutors to act responsibly.  Merriam-Webster’s 
Collegiate Dictionary 840 (11th ed. 2003). 
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fanciful considering the government’s prosecution in 
United States v. Henderson, 857 F. Supp. 2d 191 (D. 
Mass. 2012). 

In Henderson, the government brought a subsection 
(A)(iv) charge against a federal immigration official for 
encouraging her housekeeper, a noncitizen, to remain in 
the United States by “advis[ing] the [housekeeper] gen-
erally about immigration law.”  857 F. Supp. 2d at 193.  
This advice included the statement, “[I]f you leave[,] 
they won’t let you back.”  Id. at 196.  When ques-
tioned by the trial judge about subsection (A)(iv)’s scope 
at a hearing, the prosecutor “contended that an immi-
gration lawyer would be prosecutable” under subsection 
(A)(iv) “if he [or she] advised a[] [noncitizen] client to 
remain the country because if the [noncitizen] were to 
leave[, that person] could not return to seek adjustment 
of status.”  Id. at 203.  The prosecutor took this posi-
tion even though the immigration lawyer would be ad-
vising the client on “how to pursue entirely legal pro-
cesses.”  Id. at 204. 

The government counters that Henderson does not 
count as an actual prosecution for protected speech be-
cause the colloquy with the trial judge was about a hy-
pothetical immigration lawyer.  But in Henderson it-
self, the government relied on speech (the statement “if 
you leave[,] they won’t let you back”) to support the con-
viction.  Id. at 196.  Henderson thus supplies evidence 
both of a speech-based prosecution under subsection 
(A)(iv) and of the “realistic danger” that the government 
may pursue such prosecutions in the future.  N.Y. State 
Club Ass’n, 487 U.S. at 11 (quoting Taxpayers for Vin-
cent, 466 U.S. at 801). 
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As a final matter, the government’s emphasis on the 
dearth of subsection (A)(iv) prosecutions and convictions 
based solely on protected speech rings hollow.  In the 
government’s view, because “immigration advocacy 
groups and service providers openly engage” in the ac-
tivities from our earlier examples, they “evident[ly] be-
lie[ve] that they have been free to do so.”  Rep. Br. 12. 
And so, the government maintains, their ongoing open 
engagement proves subsection (A)(iv) has not chilled 
their activities. 

Yet even if the government’s current use of subsec-
tion (A)(iv) to prosecute pure speech is sporadic, that 
fact does not, by itself, prove that subsection (A)(iv) does 
not prohibit or chill protected speech.  After all, the 
government could still use an overbroad statute to pros-
ecute defendants and obtain convictions in the future.  
And subsection (A)(iv)’s mere existence may chill speech 
now and in the future.  See Broadrick, 413 U.S. at 612 
(“[A] statute’s very existence may cause others not be-
fore the court to refrain from constitutionally protected 
speech or expression.”).  That some groups and indi-
viduals may persist in constitutionally protected speech 
despite fear of prosecution says nothing about those who 
do not because of their fear of prosecution.  See id. (ex-
plaining that First Amendment overbreadth challenges 
may stem from “a judicial prediction or assumption that 
the statute’s very existence may cause others  . . .  to 
refrain from constitutionally protected speech or ex-
pression”). 

In the end, the comparison of subsection (A)(iv)’s con-
stitutional and unconstitutional applications is one-sided.  
Based on the government’s examples, the statute mostly 
(if not entirely) proscribes conduct already made crimi-
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nal by other statutes.  We are therefore not convinced 
that invalidating subsection (A)(iv) would deprive the 
government of a critical enforcement tool or leave wide 
swaths of criminal conduct unpunished.  And as much 
as there are some legitimate applications of subsection 
(A)(iv), they pale in comparison to the illegitimate ones.  
The statute’s plain language is “susceptible of regular 
application to protected expression,” reaching vast 
amounts of protected speech uttered daily.  Hill, 482 
U.S. at 466.  For these reasons, we hold that subsection 
(A)(iv) is substantially overbroad under the First 
Amendment.25  Accordingly, we affirm the dismissal of 
the indictment. 

 
25 Appellees do not argue that any other part of § 1324 is overbroad.  

Accordingly, because “the unconstitutional language” in subsection 
(A)(iv) “is severable from the remainder of the statute,” we leave the 
remainder of § 1324 intact.  Citizens for Responsible Gov’t State 
Pol. Action Comm. v. Davidson, 236 F.3d 1174, 1194 (10th Cir. 2000). 
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United States v. Hernandez & United States v. Papa-
lotzi, Nos. 19-3210 & 19-3211 

BALDOCK, J., dissenting, 

The Court makes this case much harder than it need.  
If we consider an ordinary, common-sense definition of 
the words “encourage” and “induce” together with the 
Supreme Court’s instructions for overbreadth cases,  
8 U.S.C. § 1324(a)(1)(A)(iv) is a solicitation statute and 
nothing more.  To be sure, the Government overplays 
its hand by suggesting it also encompasses facilitation. 
Nevertheless, that is an inadequate reason for us to de-
clare the statute unconstitutionally overbroad when it is 
otherwise subject to a reasonable and constitutional con-
struction. 

Overbreadth cases require us to balance inherently 
contradictory interests.  On the one hand, we seek to 
vindicate important First Amendment rights and avoid 
chilling protected speech.  United States v. Williams, 
553 U.S. 285, 292 (2008).  On the other hand, we are 
conscious of the “obvious harmful effects” associated 
with unnecessarily invalidating laws.  Id.  Reflecting 
this latter concern, the Supreme Court describes over-
breadth as “strong medicine” and has expressed a pref-
erence for us to avoid constitutional problems by sub-
jecting statutes to reasonable limiting constructions.  
Id. at 293; New York v. Ferber, 458 U.S. 747, 769 n.24 
(1982). 

The statute at issue today is readily susceptible  
to such a construction.  When reasonably construed,  
§ 1324(a)(1)(A)(iv) makes it a crime to solicit criminal vi-
olations of immigration law.  Accordingly, the statute 
necessarily requires the perpetrator to specifically in-
tend to solicit an act that he knows is such a criminal 
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violation or be in reckless disregard of the fact.  See, 
e.g., Intent: Specific Intent, Black’s Law Dictionary 
(10th ed. 2014) (listing solicitation as a specific intent 
crime at common law).  Under this reading, the statute 
is not unconstitutionally overbroad because any speech 
criminalized by it is “integral to criminal conduct” and 
unprotected by the First Amendment.  United States 
v. Stevens, 559 U.S. 460, 468 (2010).  The Court, how-
ever, insists on declaring the statute overbroad.  Be-
cause I believe our decision erroneously invalidates the 
statute, I respectfully dissent. 

I. 

Let us begin by providing some context on the over-
breadth analysis.  We start with the principle that 
“[i]nvalidation for overbreadth is ‘strong medicine’ that 
is not to be ‘casually employed.’ ”  Williams, 553 U.S. 
at 293 (cleaned up) (quoting LAPD v. United Reporting 
Publ’g Corp., 528 U.S. 32, 39 (1999)).  The Supreme 
Court has repeatedly warned us against cavalier appli-
cations of the doctrine and “vigorously enforced the  re-
quirement that a statute’s overbreadth be substantial, 
not only in an absolute sense, but also relative to the 
statute’s plainly legitimate sweep.”  Id. at 292 (citing 
Bd. of Trs. of SUNY v. Fox, 492 U.S. 469, 485 (1989); 
Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973)).  The 
Supreme Court’s guidance on statutory construction, as 
it applies in cases of alleged overbreadth, reflects this 
principle.  For example, we must presume that every 
statute Congress enacts is constitutional.  See United 
States v. Morrison, 529 U.S. 598, 607 (2000); see also 
United States v. Carel, 668 F.3d 1211, 1216 (10th Cir. 
2011).  We therefore approach cases like this one with 
a certain reluctance to invalidate the statute.  Only in 
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cases where it is abundantly clear that the statute can-
not comport with the Constitution’s requirements will 
we resort to invalidating a statute as overbroad.  See 
Williams, 553 U.S. at 293. 

Further reflecting this principle is the Supreme 
Court’s instruction that we should, whenever possible, 
find reasonable limiting constructions for the challenged 
statutory meaning that may save the provision from in-
validation.  Crowell v. Benson, 285 U.S. 22, 62 (1932); 
Ferber, 458 U.S. at 769 n.24.  This, of course, is predi-
cated on the requirement that “the statute is subject to 
such a limiting construction.”  Ferber, 458 U.S. at 769 
n.24.  The Supreme Court has cautioned us that we 
“may impose a limiting construction on a statute only if 
it is ‘readily susceptible’ to such a construction” and that 
we cannot “rewrite a law to conform it to constitutional 
requirements.”  Stevens, 559 U.S. at 481 (cleaned up) 
(quoting Reno v. ACLU, 521 U.S. 844, 884-85 (1997)).  
We nevertheless retain a relatively wide avenue to rein-
terpret statutes.  See id. (distinguishing between re-
writing and reinterpreting a statute).  Finally, alt-
hough the task of evaluating overbreadth challenges is 
necessarily abstract, we must not, as this Court does, 
rely on “fanciful hypotheticals” as our justification for 
invalidating a statute.  Williams, 553 U.S. at 301 (not-
ing “the tendency of our overbreadth doctrine to sum-
mon forth an endless stream of fanciful hypotheticals”); 
United States v. Sineneng-Smith (Sineneng-Smith II), 
140 S. Ct. 1575, 1586 (2020) (Thomas, J., concurring) 
(same). 

II. 

Next, let us proceed to the overbreadth analysis as it 
applies to § 1324(a)(1)(A)(iv).  As this Court correctly 
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explains, overbreadth analysis consists of two steps.  
“The first step in overbreadth analysis is to construe the 
challenged statute” so that we “know[] what the statute 
covers.”  Williams, 553 U.S. at 293.  Then, at the sec-
ond step, we examine “whether the statute, as we have 
construed it, criminalizes a substantial amount of pro-
tected expressi[on].”  Id. at 297.  As a practical mat-
ter, however, the first step does most of the analytical 
work.  If we construe the statute broadly, as this Court 
does, then the natural, almost inevitable result of the 
second step is the conclusion that the statute is over-
broad. 1   See, e.g., United States v. Sineneng-Smith 
(Sineneng-Smith I), 910 F.3d 461 (9th Cir. 2018), va-
cated, 140 S. Ct. 1575 (2020).  On the other hand, if we 
construe the statute narrowly, as the Supreme Court 
tells us to, then the Court is more likely to find that the 
statute passes muster.  Cf. Williams, 553 U.S. at 297; 
United States v. Yung, 37 F.4th 70 (3d Cir. 2022).  In 
this case, the outcome is largely determined by how the 
Court construes two words:  “encourage” and “induce.” 

 
1  The Court views this statement as the dissent recognizing that if 

the Court’s reading of § 1324(a)(1)(A)(iv) is correct, then the statute 
would be overbroad.  See Slip Op. at 26 n.23.  It is worth noting, 
however, that the Court’s criticism of the dissent likewise does  not 
suggest that if my reading is correct, then the statute would pass 
constitutional muster.  See id. at 17-18, 26 n.3.  The disagreement 
between the opinions therefore reflects two fundamentally different 
views of the statute.  Today, the Court rejects my reading of  
§ 1324(a)(1)(A)(iv) just as I think it is clear that the Court’s reading 
is incorrect and fails to comply with the Supreme Court’s instruc-
tions. 
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This Court makes two fundamental mistakes in its 
construction of § 1324(a)(1)(A)(iv). 2   First, it misinter-
prets the meaning of the words “encourage” and “induce.”  
Second, it erroneously concludes that § 1324(a)(1)(A)(iv) 
covers both civil and criminal violations of immigration 
law. 

As the Court correctly notes, “[t]he starting point in 
interpreting a statute ‘must be the language employed 
by Congress, and we assume that the legislative purpose 
is expressed by the ordinary meaning of the words 
used.’ ”  FTC v. Kuykendall, 466 F.3d 1149, 1154 (10th 
Cir. 2006) (quoting Hain v. Mullin, 436 F.3d 1168, 1176 
(10th Cir. 2006) (en banc) (Briscoe, J., dissenting)).  

 
2  The root of these errors is the Court’s decision to rely on two 

questionable cases from the Ninth Circuit, Sineneng-Smith I, 910 
F.3d 461 and United States v. Hansen, 25 F.4th 1103 (9th Cir. 2022). 
Sineneng-Smith I is a cautionary tale of judicial misadventure.  
There, the Ninth Circuit manufactured an overbreadth challenge to 
§ 1324(a)(1)(A)(iv) sua sponte and invalidated it.  See Sineneng-
Smith I, 910 F.3d at 467-69.  The Supreme Court repudiated that 
decision because the Ninth Circuit “departed so drastically from the 
principle of party presentation as to constitute an abuse of discre-
tion.”  Sineneng-Smith II, 140 S. Ct. at 1578. Nevertheless, the 
Court emphasized the extreme nature of finding a statute overbroad 
and questioned the Ninth Circuit’s use of hypotheticals.  Id. at 1581 
(“Nevermind that Sineneng-Smith’s counsel had presented a con-
trary theory of the case in the District Court, and that this Court has 
repeatedly warned that ‘invalidation for First Amendment over-
breadth is strong medicine that is not to be casually employed. ’ ”  
(emphasis added) (cleaned up) (quoting Williams, 553 U.S. at 293)).  
Undeterred, the Ninth Circuit resurrected Sineneng-Smith I by 
substantially adopting its reasoning in the recent Hansen decision.  
See Hansen, 25 F.4th at 1107.  This Court in turn relies extensively 
on Hansen to support its decision.  Because of this symbiosis, Han-
sen is wrong for the same reason the Court’s decision is wrong—it 
fundamentally misconstrues the statute. 



  

36a 

 

“But no statute is an island unto itself.”  United States 
v. Brune, 767 F.3d 1009, 1022 (10th Cir. 2014).  We 
therefore look at the context of the broader statutory 
scheme.  Id.  In doing so, we should not lose sight of 
the statutory purpose.  See Exby-Stolley v. Bd. of Cty. 
Comm’rs, 979 F.3d 784, 798 (10th Cir. 2020) (en banc) 
(recognizing that examining statutory purpose “is one of 
the traditional ‘tools’ of statutory construction”). 

Section 1324(a)(1)(A)(iv) makes it a crime to “encour-
age[] or induce[] an alien to come to, enter, or reside in 
the United States, knowing or in reckless disregard of 
the fact that such coming to, entry, or residence is or will 
be in violation of law.”  What does it mean to “encour-
age” and “induce”?  An ordinary definition of the word 
“encourage” might be, as the Court suggests, “[t]o give 
courage to: inspire with courage, spirit, or hope:  
hearten.”  Slip Op. at 11 (quoting Webster’s Third New 
International Dictionary 747 (Philip Babcock Gove ed., 
1961)).  But that definition is somewhat vague.  In 
keeping with the principles of statutory construction, we 
should strive to find a more precise definition of the 
word that still comports with its ordinary meaning.  We 
can find such a definition in the very same dictionary:  
“to spur on:  stimulate: incite.”  Webster’s Third New 
International Dictionary, supra, at 747.  Likewise, the 
Court defines “induce” as “to move and lead (as by per-
suasion or influence)” and “to inspire, call forth, or bring 
about by influence or stimulation.”  Slip. Op. at 11 
(quoting Webster’s Third New International Dictionary, 
supra, at 1154).  The Court omits, however, a more pre-
cise definition between the two:  to “prevail upon:  in-
fluence, persuade.”  Webster’s Third New Interna-
tional Dictionary, supra, at 1154. 



  

37a 

 

Armed with these commonplace, more precise defini-
tions, we can begin to consider their specific meaning 
within the statute.  In doing so, we must remember 
that § 1324(a)(1)(A)(iv) is a criminal statute.  The first 
question we must ask, then, is what does it mean to “spur 
on:  stimulate:  [or] incite” in the criminal context?  
Id. at 747.  We can state it succinctly:  for the pur-
poses of § 1324(a)(1)(A)(iv), to “encourage” is “to incite 
to action.”  Encourage, Black’s Law Dictionary (10th 
ed. 2014).  As for “induce,” what does it mean to “pre-
vail upon:  influence, [or] persuade” someone?  Web-
ster’s Third New International Dictionary, supra, at 
1154.  It means to “entic[e] or persuad[e] another per-
son to take a certain course of action.”  Inducement, 
Black’s Law Dictionary (10th ed. 2014).  Based on 
these definitions, the words “encourage” and “induce” 
are analogous to the word “solicit,” which when ordinar-
ily defined means “to move to action.”  Webster’s Third 
New International Dictionary, supra, at 2169. 

Equating “encourage” and “induce” with “solicit” is 
consistent with the remainder of § 1324(a)(1)(A)(iv)’s 
language. After all, the statute makes the “coming to, 
entry, or residence  . . .  in violation of law” the object 
of the crime.  The act described in the statute is inher-
ently one of solicitation because it requires the perpe-
trator to “encourage[] or request[] another person to en-
gage in specific conduct that would constitute such 
crime” “with the purpose of promoting or facilitating its 
commission.”  Model Penal Code § 5.02(1) (Am. Law 
Inst. 1985). 

With this understanding, the meaning of  
§ 1324(a)(1)(A)(iv) falls into sharp relief.  Certain prin-
ciples necessarily accompany the concept of a solicita-
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tion statute.  Chief among them is the mens rea re-
quirement.  It is a generally held principle at common 
law that solicitation statutes carry a specific intent re-
quirement.  See Intent:  Specific Intent, Black’s Law 
Dictionary (10th ed. 2014) (“At common law, the specific-
intent crimes were  . . .  solicitation.”); 2 Wayne R. 
LaFave, Substantive Criminal Law § 11.1(c) (3d ed. Dec. 
2021 Update); Model Penal Code § 5.02(1) (“A person is 
guilty of solicitation to commit a crime if with the pur-
pose of promoting or facilitating its commission he com-
mands, encourages or requests another person to en-
gage in specific conduct that would constitute such crime 
or an attempt to commit such crime or would establish 
his complicity in its commission or attempted commis-
sion.”); see also 18 U.S.C. § 373(a) (“Whoever, with in-
tent that another person engage in conduct constituting 
a felony  . . .  solicits.  . . .  ” (emphasis added)).  
That is, the perpetrator must intend “to accomplish the 
precise criminal act [he] is later charged with,” in this 
case that the target of the solicitation carry out the act 
in question.  See Intent:  Specific Intent, Black’s Law 
Dictionary (10th ed. 2014). 

This Court should apply this principle to  
§ 1324(a)(1)(A)(iv) and read it as imposing a specific in-
tent requirement.  Were Congress to impose a general 
intent requirement, as this Court’s reading of the stat-
ute implies, it would almost certainly criminalize some 
form of protected speech because the speaker would 
only need to intend to speak, rather than intend to in-
duce a criminal act.  And Congress has a clear pattern 
of imposing a specific intent requirement when criminal-
izing forms of speech so as not to infringe upon the First 
Amendment.  See, e.g., 18 U.S.C. § 1001 (making it a 
crime to “knowingly and willfully” lie to or mislead a 
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government entity); 18 U.S.C. § 1621 (requiring a de-
fendant to “willfully  . . .  state[] or subscribe[] any 
material matter which he does not believe to be true” to 
be convicted of perjury).  Conceptually, that pattern 
makes perfect sense—imposing a specific intent re-
quirement avoids the problem of targeting protected 
speech because the mens rea requirement ensures that 
the speech is “integral to criminal conduct” or fraudu-
lent.  See Stevens, 559 U.S. at 468; see also United 
States v. Alvarez, 567 U.S. 709, 733 (2012) (Breyer, J., 
concurring in the judgment) (“[T]he Court emphasizes 
mens rea requirements that provide ‘breathing room’ 
for more valuable speech by reducing an honest speaker’s 
fear that he may accidentally incur liability for speak-
ing.”). 

Other principles of statutory construction also sup-
port reading § 1324(a)(1)(A)(iv) as a solicitation statute.  
For example, the Supreme Court recognizes that some 
principles of criminal law are so well established that 
Congress does not need to specifically reference them in 
statutory language.  See Morissette v. United States, 
342 U.S. 246, 261-62 (1952).  Because solicitation is in-
exorably linked with a requirement of specific intent, 
Congress does not necessarily need to state that specific 
intent is required so long as it makes clear that the stat-
ute criminalizes solicitation.  See id.  But even if the 
statute’s mens rea requirement is ambiguous, such “am-
biguity concerning the ambit of criminal statutes should 
be resolved in favor of lenity.”  Rewis v. United States, 
401 U.S. 808, 812 (1971) (citing Bell v. United States, 349 
U.S. 81, 83 (1955)); see also Model Penal Code § 2.02(3) 
(“When the culpability sufficient to establish a material 
element of an offense is not prescribed by law, such ele-
ment is established if a person acts purposely, know-
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ingly or recklessly with respect thereto.”).  Here, re-
solving the ambiguity in favor of lenity entails imposing 
the strongest mens rea requirement available—namely 
specific intent.  It also happens to be the logical choice 
for a solicitation statute.3 

That leads us to the Court’s second error. According 
to the Court, § 1324(a)(1)(A)(iv) makes it a crime to en-
courage or induce both civil and criminal violations of im-
migration law.  Slip Op. at 15.  Based on this conclu-
sion, the Court reasons that the statute cannot be a so-
licitation statute because, as a general matter, solicita-
tion statutes only make it a crime to encourage or induce 
criminal violations.  See id. at 15-16.  But once again, 
the Court ignores its obligation to consider a reasonable 
limiting construction that could avoid this issue entirely.  
See Ferber, 458 U.S. at 769 n.24.  As Professor Eugene 
Volokh persuasively argued in an amicus brief, the stat-
ute’s phrase “in violation of law” refers to criminal vio-
lations of immigration law such as illegal entry into the 
United States in violation of 8 U.S.C. § 1325(a), and re-
siding in the United States after having been deported 
in violation of 8 U.S.C. § 1326(c).  Br. of Prof. Eugene 
Volokh as Amicus Curiae in Supp. of Plaintiff-Appellee 
at 3-6, Sineneng-Smith I, 910 F.3d 461 (No. 15-10614). 

Granted, the Government does not endorse this inter-
pretation of the statute.  The Government argues  
§ 1324(a)(1)(A)(iv) encompasses acts of facilitation in ad-
dition to acts of solicitation.  See Br. of Appellant 20-29.  

 
3  Although this reading of § 1324(a)(1)(A)(iv) is the best one avail-

able to the Court, it need not be.  A limited construction of a statute 
only needs to be “plausible” because a plausible constitutional read-
ing of a statute is preferrable to a “better” one that is overbroad. 
Yung, 37 F.4th at 79-80. 
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That argument is unpersuasive given the language’s 
clear support for solicitation.  The Government also ap-
pears to attempt—perhaps with the objective of finding 
the broadest interpretation of § 1324(a)(1)(A)(iv) that 
could pass constitutional muster—to construe the stat-
ute as only having a “general criminal intent” require-
ment (whatever that is) and points us to cases from sev-
eral of our sister Circuits that it claims support such a 
conclusion.  Id. at 28-29.  The Government’s reliance 
on these cases, however, is misplaced.  One of them, 
United States v. He, 245 F.3d 954 (7th Cir. 2001), sup-
ports the conclusion that the statute imposes a specific 
intent requirement. 4   Another case the Government 
cites, United States v. Zayas-Morales, 685 F.2d 1272 
(11th Cir. 1982), addresses a previous version of the stat-
ute and arguably does more to confuse the distinction 
between specific intent and general intent than clarify 
it.5  Lastly, United States v. Nguyen, 73 F.3d 887 (9th 

 
4 The Seventh Circuit implicitly endorsed the idea that  

§ 1324(a)(1)(A)(iv) has a specific intent requirement in He, 245 F.3d 
954.  There, the court considered the appropriateness of a supple-
mental jury instruction given by the district court in a case where 
the defendant had been charged under § 1324(a)(1)(A)(iv).  The 
jury instruction in question stated:  “‘[E]ncourage’ means to know-
ingly instigate, help or advise.  ‘Induce’ means to knowingly bring 
on or about, to affect, cause or to influence to an act or course of 
conduct.”  Id. at 957.  The district court also expressly rejected 
the idea that § 1324(a)(1)(A)(iv) encompasses aiding and abetting.  
Id.  The Seventh Circuit held that the “instruction was a correct 
statement of the law.”  Id. at 959.  Thus, the Seventh Circuit’s 
reading of § 1324(a)(1)(A)(iv) as requiring a defendant to “know-
ingly” “encourage” or “induce,” is analogous to a reading of specific 
intent. 

5  Zayas-Morales stated that a subsection of a prior version of  
§ 1324 required “general criminal intent.”  685 F.2d at 1276.  The  
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Cir. 1995), addresses neither § 1324(a)(1)(A)(iv) specifi-
cally nor solicitation.  The Government’s decision to 
present unpersuasive arguments does not justify our de-
cision to invalidate a statute that is plainly salvageable 
through an alternative and equally reasonable construc-
tion.  Yung, 37 F.4th at 79-80 (choosing a “plausible” 
narrow reading of a statute over a “better” broader 
reading to preserve its constitutionality). 

In the end, how should this Court construe the statute?  
We can answer that question easily—§ 1324(a)(1)(A)(iv) 
makes it a crime to solicit criminal violations of immigra-
tion law.  Under this reading, § 1324(a)(1)(A)(iv) imposes 
two clearly defined and narrow requirements.  First, the 
perpetrator must specifically intend to “encourage[]” or 
“induce[]” (whether by speech or conduct) a criminal vi-
olation of immigration law.  § 1324(a)(1)(A)(iv).  Sec-
ond, the perpetrator must have knowledge or a reckless 
disregard of the factual circumstances that would make 
the underlying act of the other person a criminal viola-
tion of immigration law.  Id.  As such, any speech sub-
ject to prosecution under § 1324(a)(1)(A)(iv) falls squarely 
within what the Supreme Court recognizes is speech “in-
tegral to criminal conduct,” a category that is not pro-
tected by the First Amendment.  Stevens, 559 U.S. at 
468. 

 
Eleventh Circuit relied on Morrissette to read this mens rea require-
ment into the then-applicable § 1324(a)(1).  See id. at 1276-78.  The 
Eleventh Circuit did not specify what it meant by “general criminal 
intent,” and one of the footnotes in the case appears to confuse gen-
eral intent and specific intent requirements.  See id. at 1277 n.5.  
In any event, we need not wade into this confusion because the case 
does not address the applicable form of the statute. 
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The Court’s concerns about criminalizing innocent 
civil violations of immigration law are therefore mis-
placed.  The relative encouraging the family member 
to commit a civil violation of immigration law by over-
staying a visa need not fear § 1324(a)(1)(A)(iv).  Slip 
Op. at 25.  Even the case of an immigration lawyer 
“providing certain legal advice to [noncitizens],” id. at 25 
(alteration in original) (quoting Hansen, 25 F.4th at 1110), 
falls outside the statute’s reach.  An immigration attor-
ney would only face prosecution under § 1324(a)(1)(A)(iv) 
if he knowingly or recklessly solicited a client to commit a 
criminal violation of immigration law—an act that is not 
afforded protection under either the First Amendment 
or the attorney-client privilege.  Stevens, 559 U.S. at 
468; Clark v. United States, 289 U.S. 1, 15 (1933).  This 
Court has no reason to rely on these “fanciful hypothet-
icals” or declare § 1324(a)(1)(A)(iv) unconstitutionally 
overbroad.  Williams, 553 U.S. at 301. 

Today’s decision endorses an unjustifiable applica-
tion of the overbreadth doctrine.  The Court construes 
§ 1324(a)(1)(A)(iv) in a way that sets the statute up for 
failure.  Having done so, it rejects reasonable alterna-
tive interpretations and declares the statute unconstitu-
tionally overbroad. 

III. 

Outcomes like the one the Court reaches today are 
inevitable under the overbreadth doctrine.  After all, 
the doctrine rejects the idea that as-applied challenges 
are sufficient to vindicate First Amendment rights.  
See Dombrowski v. Pfister, 380 U.S. 479, 486 (1965) 
(“The assumption that defense of a criminal prosecution 
will generally assure ample vindication of constitutional 
rights is unfounded in such cases.”).  Instead, “[i]t al-
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lows a litigant without a legal injury to assert the First 
Amendment rights of hypothetical third parties, so long 
as he has personally suffered a real-world injury.”  
Sineneng-Smith II, 140 S. Ct. at 1587 (Thomas, J., con-
curring).  When courts are allowed to stray into the 
world of hypotheticals, results are only limited by 
judges’ imaginations.  These issues, however, are for 
the Supreme Court to consider.  Despite the inherent 
flaws in the overbreadth doctrine, we are bound by it. 
Even with those flaws, we still could have reached a dif-
ferent conclusion in this case by properly following the 
guidance we have received from the Supreme Court.  
Ultimately, responsibility for our failure to follow those 
instructions rests with us.  For the foregoing reasons, 
I respectfully dissent. 
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APPENDIX B 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

Criminal Action No. 16-20097-05 and 06-CM 

UNITED STATES OF AMERICA, PLAINTIFF 

v. 

JOSE FELIPE HERNANDEZ-CALVILLO (05)  
MAURO PAPALOTZI (06), DEFENDANTS 

 

Filed:  Aug. 21, 2019 

 

ORDER OF DISMISSAL 

 

On August 19, 2019, a hearing was held on defendants 
Jose Felipe Hernandez-Calvillo and Mauro Papalotzi’s 
First Amended Motion to Dismiss [Doc. 243] and the 
motion was granted, as set forth in full on the record. 

IT IS ORDERED BY THE COURT that defendants 
Jose Felipe Hernandez-Calvillo and Mauro Papalotzi’s 
First Amended Motion to Dismiss [Doc. 243] is 
GRANTED.  The conviction on Count 1 of the Indict-
ment as to defendants Jose Felipe Hernandez-Calvillo 
and Mauro Papalotzi is hereby reversed and said de-
fendants are discharged with prejudice to any further 
prosecution as to this charge. 
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IT IS SO ORDERED. 

Dated this 21st day of Aug., 2019 at Kansas City, Kansas. 

   /s/ CARLOS MURGUIA                    
     CARLOS MURGUIA 

    UNITED STATES DISTRICT JUDGE
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APPENDIX C 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF KANSAS 

 

Docket No. 16-20097-CM 

UNITED STATES OF AMERICA, PLAINTIFF 

v. 

JOSE FELIPE HERNANDEZ-CALVILLO, ET AL., 
DEFENDANT 

 

Kansas City, Kansas 
Date:  Aug. 21, 2019 
Filed:  Aug. 31, 2020 

 

TRANSCRIPT OF 

RULING ON MOTION TO DISMISS 

BEFORE THE HONORABLE CAROLOS MURGUIA, 

UNITED STATES DISTRICT JUDGE 

 

APPEARANCES: 

 
FOR THE PLAINTIFF: 

 Jabari Wamble 
 Asst. U.S. Attorney 
 360 U.S. Courthouse 
 500 State Avenue 
 Kansas City, Ks. 66101 
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FOR THE DEFENDANT HERNANDEZ-CALVILLO: 

Thomas Bradshaw 
Van Osdol, PC 
1000 Walnut Street 
Suite 1500 
Kansas City, Mo. 64106 

 
FOR THE DEFENDANT MAURO PAPALOTZI: 

Robert Calbi 
Attorney at Law 
1100 Main Street 
Suite 1648 
Kansas City, Mo. 64105 

*  *  *  *  * 

[6] 

*  *  *  *  * 

THE COURT:  If there’s nothing else, again, court 
had the opportunity to all ready review what had been 
submitted, as well as mentioned earlier, other relevant 
authority in the court’s opinion.  I’ll incorporate your 
statements here at this hearing.  Having fully consid-
ered the matter and governing law, the court is now pre-
pared to rule on defendant’s motion.  Count 1 of the in-
dictment charges that defendants conspired to encour-
age or induce undocumented aliens to [7] reside in the 
United States for commercial advantage or private fi-
nancial gain in violation of 8 USC Section 1324 A 1 A 4, 
and A 5, 1, hereinafter simply referred to as, quote, Sub-
section A 4, end quote, and A 1 B 1, and hereinafter re-
ferred to as, quote, the enhancement, end quote.  A 
jury convicted defendants as charged in Count 1.  De-
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fendants’ motion asks this court to dismiss with preju-
dice Count 1 of the indictment, reverse their convictions 
on Count 1, and discharge them immediately.  Twice 
before, once in Case Number 14 CR 20143, a related ear-
lier case dismissed without prejudice, and once in this 
case, defendants moved to dismiss Count 1—Count 1 
among other counts on the basis that Subsection A 4 was 
unconstitutionally vague, and criminalized speech pro-
tected by the First Amendment.  Court denied each of 
those motions.  In particular, the court noted that cer-
tain cases had rejected like vagueness challenges to 
Subsection A 4, and defendants had cited no authority 
holding the statute unconstitutional.  That is no longer 
the case.  A Ninth Circuit decision, United States ver-
sus Sineneng, S I N E N E N G-Smith, 910 Fed 3rd 
461, Ninth Circuit case from 2018 now holds that Sub-
section A 4’s, quote, encourages or induces, end quote, 
language is unconstitutionally overbroad, in violation of 
the First [8] Amendment, as that language criminalizes 
a substantial amount of protected expression in relation 
to the statute’s narrow legitimate sweep.  Urging this 
court to adopt the Ninth Circuit’s position, defendants 
now renew their motion to dismiss Count 1 on constitu-
tional grounds.  Before turning to the merits, the court 
would note the defendants’ challenge is properly before 
this court.  While motions to dismiss ordinarily must be 
addressed prior to trial, Federal Rule of Criminal Pro-
cedure 12 C 3 authorizes a court to consider any un-
timely, quote, defense, objection or request, end quote, 
if the requesting party, quote, shows good cause, end 
quote.  Here, defendants moved for leave to make their 
amended challenge only ten days after the Ninth Circuit 
decided Sineneng-Smith.  The challenge raises a 
purely legal issue that requires no additional evidentiary 



50a 

 

proceedings.  And the government has expressed that 
it has no objection to defendants’ raising the issue at this 
time.  Accordingly, the court finds the requisite good 
cause to consider defendants’ constitutional challenge.  
The government opposes defendants’ motion, offering 
two criticisms of the Ninth Circuit’s decision.  First, 
the government argues that the Ninth Circuit errone-
ously analyzed the breadth of speech Subsection A 4’s, 
quote, encourages or induces, [9] end quote, language, 
covers without the enhancement’s narrowing language.  
In other words, the government argues the Ninth Cir-
cuit ignored that the scope of speech, if any, that would 
be criminalized under Subsection A 4’s encourages or in-
duces language is narrowed to a constitutionally ac-
ceptable breadth when, as here, defendants were charged 
with encouragement or inducement done—not for any 
purpose like those in the Ninth Circuit’s hypotheticals, 
but—for the specific purpose of commercial advantage 
or private financial gain.  Second, the government 
urges that the interpretation of, quote, encourages or  
induces, end quote, advanced by the Third Circuit in 
DelRio-Mocci, spelled M O C C I, versus Connolly 
Props, Inc at 672 Fed 3rd 241, Third Circuit case from 
2012, provides a reasonable constitutional construction 
of Subsection A 4, and the Ninth Circuit erred in reject-
ing that construction.  The court understands the crit-
icisms and arguments by the government, but after re-
view, does not find them persuasive.  To begin, these 
criticisms are not new arguments unconsidered by the 
Ninth Circuit.  These exact positions were taken by the 
government in Sineneng-Smith, and the Ninth Circuit 
directly rejected each.  To the government’s first criti-
cism that the analysis should be confined to only the en-
hanced version [10] of the offense actually charged, the 
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Ninth Circuit responded that the, quote, commercial en-
hancement is irrelevant, end quote, to the overbreadth 
analysis because the chilling effect of Subsection A 4 ex-
tends to anyone who engages in behavior covered by 
that predicate offense, whether or not done for financial 
gain.  Stated otherwise, in all instances, a reasonable 
person could regard the predicate offense criminalized 
by the statute as allowing the government to prosecute 
encouragement or inducement done for any purpose.  
And approving the statute on the basis that the govern-
ment may in some instances elect to prosecute encour-
agement or inducement done only for a commercial or 
financial purpose is like asking the court to, quote, up-
hold an unconstitutional statute merely because the gov-
ernment promised to use it responsibly, end quote.  
And that’s in the Sineneng-Smith decision at, again, 910 
Fed 3rd 461, at 478.  As a practical matter, therefore, 
the enhancement fails to narrow the scope of the offense 
and thus preserve protected expression.  To the gov-
ernment’s second criticism, the Ninth Circuit concluded 
that, quote, at bottom, DelRio-Mocci added an act re-
quirement, a substantiality requirement, and a causa-
tion requirement to the text of Subsection 4, end quote, 
and again, that’s at 910 Fed 3rd 461, at Page 477.  [11] 
Subsection A 4, in the Ninth Circuit’s view, however, 
was, quote, not reasonably susceptible to that interpre-
tation in the absence of statutory text to that effect, end 
quote, and again, that’s at 910 Fed 3rd 461, at Page 477.  
From its own review of the statutory text, this court 
agrees that the statute’s plain language includes none of 
DelRio-Mocci’s limiting elements.  Like the conduct 
prohibited elsewhere in the statute, the words, quote, 
encourage, end quote, and quote, induce, end quote, 
plainly require affirmative conduct.  The words do not, 
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however, plainly exclude speech and include only non-
speech acts.  Similarly, Subsection A 4 does not, by its 
express terms, require the offering of, quote, substan-
tial, end quote, encouragement or inducement.  It simply 
requires encouragement or inducement.  And while the 
statute plainly requires that the encouragement or in-
ducement be directed at an alien, and relate to coming 
to, entering or residing in the United States, Subsection 
A 4 does not by its terms require that the encourage-
ment or inducement actually cause an alien to come to, 
enter or reside in the United States.  To use the stat-
ute’s own terms, the statute focuses solely on the, quote, 
person who encourages or induces, end quote.  And its 
terms plainly criminalize encouragement or inducement 
offered to an alien in any [12] form, parentheses, speech 
or otherwise, closed parentheses, to whatever degree, 
parentheses, substantial or otherwise, closed parenthe-
ses, so long as it relates to coming to, entering or resid-
ing in the United States.  As such, Congress’s chosen 
language in Subsection 4 does not lend itself to the lim-
iting construction envisioned in DelRio-Mocci and now 
urged by the government.  Worth separate mention, 
the criticisms offered by the government here are not 
based on any new authority, particularly any authority 
binding on this court.  As pointed out by the parties, 
the Tenth Circuit has yet to consider a First Amend-
ment challenge, overbreadth or otherwise, to Subsection 
A 4.  So, the government does not point to any Tenth 
Circuit authority that would illustrate why the Tenth 
Circuit might interpret Subsection A 4 differently or 
take a different position on Subsection A 4’s constitu-
tionality than the Ninth Circuit. Upon its own review, 
the court could find only one decision from within this 
circuit interpreting Subsection A 4’s, quote, encourages 
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or induces, end quote, language.  In that decision, 
United States versus Delgado-Ovalle, O V A L L E, 
Number 13-20033-KHV, 2013 Westlaw, 6858499, Dis-
trict of Kansas decision, December 30th, 2013, another 
judge of this district, Judge Marten, considered, quote, 
the [13] scope of activities, the word, quote, encouraging, 
end quote, and encompasses, end quote—encompasses. 
Like the Ninth Circuit in Sineneng-Smith, Judge Mar-
ten declined to interpret Subsection A 4 exactly as out-
lined by the Third Circuit in DelRio-Mocci.  That deci-
sion provides added support for this court’s determina-
tion to share in Sineneng-Smith’s criticisms of DelRio-
Mocci, and therefore, refused the government’s invita-
tion to adopt that interpretation.  To summarize, here, 
the government repeats positions rejected in Sineneng-
Smith with no added explanation why the Ninth Circuit 
erred in deciding to reject them.  The government pro-
vides no constitutionality—no constitutionally viable al-
ternative construction of the statute that will comport 
with Congress’s chosen language.  And ultimately, the 
Ninth Circuit’s reasoning and authority for rejecting the 
positions advanced here by the government is persua-
sive.  Finding no basis to distinguish or criticize 
Sineneng-Smith’s analysis from the government’s argu-
ments or its own review of the relevant law, the court 
adopts that analysis in full, and agrees that on its face, 
Subsection A 4 is overbroad under the First Amend-
ment.  For these reasons, the court vacates defendants’ 
respective convictions on Count 1 and grants defend-
ants’ first amended motion to dismiss, [14] and again, 
that’s Document 243.  That’s the ruling from the court. 
Unless there’s anything else from the parties, this hear-
ing’s adjourned.  Thank you.  
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APPENDIX D 

 

UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 

 

No. 19-3210 
(D.C. No. 2:16-CR-20097-CM-5) 

(D. Kan.) 

UNITED STATES OF AMERICA, PLAINTIFF-APPELLANT 

v. 

JOSE FELIPE HERNANDEZ-CALVILLO, 
DEFENDANT-APPELLEE 

 

No. 19-3211 
(D.C. No. 2:16-CR-20097-CM-6) 

UNITED STATES OF AMERICA, 
PLAINTIFF-APPELLANT 

v. 

MAURO PAPALOTZI, DEFENDANT-APPELLEE 

 

[Filed:  Aug. 30, 2022] 

 

ORDER 

 

Before:  MATHESON, BALDOCK, and MORITZ, Circuit 
Judges. 

Appellant’s petition for rehearing is denied. 
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    Entered for the Court 

     /s/ CHRISTOPHER M. WOLPERT  
    CHRISTOPHER M. WOLPERT, Clerk 
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APPENDIX E 

 

1. U.S. Const. Amend. I provides: 

 Congress shall make no law respecting an establish-
ment of religion or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or the press, or the 
right of the people peaceably to assemble, and to peti-
tion the Government for a redress of grievances. 

 

2. 8 U.S.C. 1324 provides: 

Bringing in and harboring certain aliens 

(a) Criminal penalties 

(1)(A) Any person who— 

 (i) knowing that a person is an alien, brings to 
or attempts to bring to the United States in any man-
ner whatsoever such person at a place other than a 
designated port of entry or place other than as desig-
nated by the Commissioner, regardless of whether 
such alien has received prior official authorization to 
come to, enter, or reside in the United States and re-
gardless of any future official action which may be 
taken with respect to such alien; 

 (ii) knowing or in reckless disregard of the fact 
that an alien has come to, entered, or remains in the 
United States in violation of law, transports, or moves 
or attempts to transport or move such alien within 
the United States by means of transportation or oth-
erwise, in furtherance of such violation of law; 

 (iii) knowing or in reckless disregard of the fact 
that an alien has come to, entered, or remains in the 
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United States in violation of law, conceals, harbors, 
or shields from detection, or attempts to conceal, har-
bor, or shield from detection, such alien in any place, 
including any building or any means of transporta-
tion; 

 (iv) encourages or induces an alien to come to, en-
ter, or reside in the United States, knowing or in 
reckless disregard of the fact that such coming to, en-
try, or residence is or will be in violation of law; or 

 (v)(I)  engages in any conspiracy to commit any 
of the preceding acts, or 

 (II) aids or abets the commission of any of the 
preceding acts, 

shall be punished as provided in subparagraph (B). 

(B) A person who violates subparagraph (A) shall, 
for each alien in respect to whom such a violation  
occurs— 

 (i) in the case of a violation of subparagraph 
(A)(i) or (v)(I) or in the case of a violation of subpar-
agraph (A)(ii), (iii), or (iv) in which the offense was 
done for the purpose of commercial advantage or pri-
vate financial gain, be fined under title 18, impris-
oned not more than 10 years, or both; 

 (ii) in the case of a violation of subparagraph 
(A)(ii), (iii), (iv), or (v)(II), be fined under title 18, im-
prisoned not more than 5 years, or both; 

 (iii) in the case of a violation of subparagraph 
(A)(i), (ii), (iii), (iv), or (v) during and in relation to 
which the person causes serious bodily injury (as de-
fined in section 1365 of title 18) to, or places in jeop-
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ardy the life of, any person, be fined under title 18, 
imprisoned not more than 20 years, or both; and 

 (iv) in the case of a violation of subparagraph 
(A)(i), (ii), (iii), (iv), or (v) resulting in the death of any 
person, be punished by death or imprisoned for any 
term of years or for life, fined under title 18, or both. 

(C) It is not a violation of clauses1 (ii) or (iii) of sub-
paragraph (A), or of clause (iv) of subparagraph (A) ex-
cept where a person encourages or induces an alien to 
come to or enter the United States, for a religious de-
nomination having a bona fide nonprofit, religious or-
ganization in the United States, or the agents or officers 
of such denomination or organization, to encourage, in-
vite, call, allow, or enable an alien who is present in the 
United States to perform the vocation of a minister or 
missionary for the denomination or organization in the 
United States as a volunteer who is not compensated as 
an employee, notwithstanding the provision of room, 
board, travel, medical assistance, and other basic living 
expenses, provided the minister or missionary has been 
a member of the denomination for at least one year. 

(2) Any person who, knowing or in reckless disre-
gard of the fact that an alien has not received prior offi-
cial authorization to come to, enter, or reside in the 
United States, brings to or attempts to bring to the 
United States in any manner whatsoever, such alien, re-
gardless of any official action which may later be taken 
with respect to such alien shall, for each alien in respect 
to whom a violation of this paragraph occurs— 

 
1  So in original.  Probably should be “clause”. 
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 (A) be fined in accordance with title 18 or impris-
oned not more than one year, or both; or 

 (B) in the case of— 

 (i) an offense committed with the intent or 
with reason to believe that the alien unlawfully 
brought into the United States will commit an of-
fense against the United States or any State pun-
ishable by imprisonment for more than 1 year, 

 (ii) an offense done for the purpose of com-
mercial advantage or private financial gain, or 

 (iii) an offense in which the alien is not upon 
arrival immediately brought and presented to an 
appropriate immigration officer at a designated 
port of entry, 

be fined under title 18 and shall be imprisoned, in the 
case of a first or second violation of subparagraph 
(B)(iii), not more than 10 years, in the case of a first 
or second violation of subparagraph (B)(i) or (B)(ii), 
not less than 3 nor more than 10 years, and for any 
other violation, not less than 5 nor more than 15 
years. 

(3)(A) Any person who, during any 12-month period, 
knowingly hires for employment at least 10 individuals 
with actual knowledge that the individuals are aliens de-
scribed in subparagraph (B) shall be fined under title 18 
or imprisoned for not more than 5 years, or both. 

(B) An alien described in this subparagraph is an 
alien who— 

 (i) is an unauthorized alien (as defined in section 
1324a(h)(3) of this title), and 
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 (ii) has been brought into the United States in 
violation of this subsection. 

(4) In the case of a person who has brought aliens 
into the United States in violation of this subsection, the 
sentence otherwise provided for may be increased by up 
to 10 years if— 

 (A) the offense was part of an ongoing commer-
cial organization or enterprise; 

 (B) aliens were transported in groups of 10 or 
more; and 

 (C)(i) aliens were transported in a manner that 
endangered their lives; or 

 (ii) the aliens presented a life-threatening health 
risk to people in the United States. 

(b) Seizure and forfeiture 

(1) In general 

 Any conveyance, including any vessel, vehicle, or 
aircraft, that has been or is being used in the commis-
sion of a violation of subsection (a), the gross pro-
ceeds of such violation, and any property traceable to 
such conveyance or proceeds, shall be seized and sub-
ject to forfeiture. 

(2) Applicable procedures 

 Seizures and forfeitures under this subsection 
shall be governed by the provisions of chapter 46 of 
title 18 relating to civil forfeitures, including section 
981(d) of such title, except that such duties as are im-
posed upon the Secretary of the Treasury under the 
customs laws described in that section shall be per-
formed by such officers, agents, and other persons as 
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may be designated for that purpose by the Attorney 
General. 

(3) Prima facie evidence in determinations of viola-

tions 

 In determining whether a violation of subsection 
(a) has occurred, any of the following shall be prima 
facie evidence that an alien involved in the alleged vi-
olation had not received prior official authorization to 
come to, enter, or reside in the United States or that 
such alien had come to, entered, or remained in the 
United States in violation of law: 

 (A) Records of any judicial or administrative 
proceeding in which that alien’s status was an is-
sue and in which it was determined that the alien 
had not received prior official authorization to 
come to, enter, or reside in the United States or 
that such alien had come to, entered, or remained 
in the United States in violation of law. 

 (B) Official records of the Service or of the De-
partment of State showing that the alien had not 
received prior official authorization to come to, en-
ter, or reside in the United States or that such al-
ien had come to, entered, or remained in the 
United States in violation of law. 

 (C) Testimony, by an immigration officer hav-
ing personal knowledge of the facts concerning 
that alien’s status, that the alien had not received 
prior official authorization to come to, enter, or re-
side in the United States or that such alien had 
come to, entered, or remained in the United States 
in violation of law. 
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(c) Authority to arrest 

No officer or person shall have authority to make any 
arrests for a violation of any provision of this section ex-
cept officers and employees of the Service designated by 
the Attorney General, either individually or as a mem-
ber of a class, and all other officers whose duty it is to 
enforce criminal laws. 

(d) Admissibility of videotaped witness testimony 

Notwithstanding any provision of the Federal Rules 
of Evidence, the videotaped (or otherwise audiovisually 
preserved) deposition of a witness to a violation of sub-
section (a) who has been deported or otherwise expelled 
from the United States, or is otherwise unable to testify, 
may be admitted into evidence in an action brought for 
that violation if the witness was available for cross ex-
amination and the deposition otherwise complies with 
the Federal Rules of Evidence. 

(e) Outreach program 

The Secretary of Homeland Security, in consultation 
with the Attorney General and the Secretary of State, 
as appropriate, shall develop and implement an outreach 
program to educate the public in the United States and 
abroad about the penalties for bringing in and harboring 
aliens in violation of this section. 


